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Statement of Facts 

1. In January 2007, Sylvania issued an international tender for deep sea exploration blocks 

in the territory of Sylvania
1
 under a 5-year non-exclusive oil exploration and drilling 

license,
2
 in which Claimant was the sole bidder.

3
 

2. A few months later, and with the only intention of being part of the exploration 

contract, FP, a Freedonian state owned company,
4
 entered into the Agreement

5
 through 

a wholly-owned subsidiary created for that sole purpose. 

3. The parties to the Agreement purposely rendered specific and mandatory safety 

obligations on behalf of the Freedonian company, which included a requirement to take 

all appropriate measures to prevent discharges of oil on navigable waters.
6
  Under this 

clause, it was perfectly set up that the potential risks associated with the exploration, set 

an uncontested obligation on the head of FP to ensure an immediate an effective 

removal of the oil. 

4. On June 9
,
 2009, a serious explosion took place in the waters of Sylvania producing the 

devastating Oil Spill,
7
 which gushed many thousand gallons of oil into the waters of the 

Libertad Gulf in Sylvania.
8
  The negligent ill performance of the explorations in the 

wells
9
 operated by the Freedonian company (FP?) in the Medanos Field region caused 

an unprecedented damage to Sylvania´s environment
10

 and to the political and social 

climate, as hundreds of businesses in Sylvania were adversely and seriously affected by 

the Oil Spill, with thousands of individuals losing their jobs.
11

 

5. The severe impact of the Oil Spill in Sylvania was such that many authorities and 

recognized scientific advisors warned that should FP not abide by its safety obligations 

                                                 
1
 Problem, ¶3. 

2
 Id., ¶4. 

3
 Id., ¶3. 

4
 Id., ¶1. 

5
 Id., ¶4. 

6
 Id., ¶5. 

7
 Id., ¶7. 

8
 Id., ¶8. 

9
 Clarification #28. 

10
 Problem, ¶8. 

11
 Id., ¶21. 
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immediately, the damage could get into a “loop current”
12

 or even escalate to “higher 

released volumes than ever anticipated.”
13

  The Congress of Sylvania, alarmed about 

the political and social consequences of this situation,
 14

 was forced to pass a law - 

effective as of June 1
st
, 2009

15
 - which implemented a reality call on the provisions of 

the OPA by adjusting the effects of harmful breaches to the safety obligations 

thereunder to make them consistent with best industry practices.
16

 

6. As, by January 29
th

 2010, no remedies had been put in place by the licensee, the 

Sylvanian Government sent a written communication to the local subsidiary of FP, 

urging them to take all appropriate measures to comply with the OPA.
17

 

7. Due to the inaction of FP and FPSA, on February 26
th

 2010, the Government of 

Sylvania ordering FPSA pay for the damages caused, and declared the breach of its 

obligations under the Agreement and the OPA.
18

 

8. Claimant‟s refusal to cure the harmful effects of its negligence forced Sylvania to pass 

the Hydrocarbon Law and to create NPCS
19

 as part of the necessary steps to deal with 

FP‟s catastrophic abject incompetence in dealing with the situation. 

9. On February 2010 the local subsidiary initiated administrative and judicial, to resist 

payment of its legal obligations.
20

  Notwithstanding this, on March 23
rd

 2010, in a 

further attempt at ditching its contractual and legal obligations, Claimant also brought 

legal action through an inapposite invocation of the investor-state dispute resolution 

provisions contained in Art. 11 of the F-S BIT, disregarding both the State to State 

dispute resolutions provisions included in Art. 12 of that instrument
21

 and the very 

object and purpose of the BIT and the procedures set forth therein as conditions to the 

jurisdiction of an ICC tribunal under the F-S BIT. 

                                                 
12

 Id., ¶8. 
13

 Id., ¶9. 
14

 Id., ¶21. 
15

 Id., ¶15. 
16

 Id., ¶¶11-14. 
17

 Id., ¶15. 
18

 Id., ¶17. 
19

 Id., ¶19. 
20

 Id., ¶¶16-17. 
21

 F-S BIT, Art. 12. 
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PART ONE: JURISDICTIONAL ISSUES 

10. Respondent respectfully submits that this Tribunal lacks jurisdiction over the present 

case since: (¡Error! No se encuentra el origen de la referencia.) This Tribunal has no 

jurisdiction over contractual claims; (II) The ratione personae requirement is not met; 

(III) The present dispute does not involve an investment: the ratione materiae 

requirements of the F-S BIT are not fulfilled; and (IV) Alternatively, Claimant 

triggered the “fork-in-the-road” provision.  

11. In addition, Respondent alleges that (V) Respondent‟s counter-claim is admissible; and 

(VI) The submission of the amicus curiae brief should be accepted by the Tribunal. 

I. This Tribunal has no jurisdiction over contractual claims 

12. The scope of this Tribunal‟s jurisdiction cannot be extended to contract claims as: a) 

Treaty Tribunals do not have jurisdiction over contractual claims; ¡Error! No se 

encuentra el origen de la referencia. ¡Error! No se encuentra el origen de la 

referencia.; and 23 where the tribunal concluded that 

13. “[t]he broader point, however, having regard to the fundamental principle that the 

autonomy and will of the parties is to be respected, is that the parties to a contract are 

not free to pick and choose those parts of the Contract that they may wish to incorporate 

into an “umbrella clause” provision such as Article 3(4) and to ignore others.” 

14. Likewise, the Plama tribunal stated the following: 

“It is a well-established principle, both in domestic and international law, that 

such an agreement (of the parties to submit a matter to arbitration) should be 

clear and unambiguous.” 

15. Claimant is not entitled to follow the present claim before the jurisdiction of an ICC 

tribunal since the dispute arises from a contractual basis. FP´s claim is based on a fine 

imposed to Claimant as a result of its own misconduct when performing the Agreement.  

In this same vein, the aforementioned fine falls within the scope of the Agreement´s 

dispute resolution clause, which provides for the jurisdiction of local courts in the event 

any dispute arises under such instrument.  Moreover, Respondent has not consented to 
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contract claims under the F-S BIT.  Therefore, the jurisdiction accorded in the 

Agreement should prevail. 

16. The fact that the F-S BIT includes an umbrella clause does not expand the scope of this 

Tribunal to contractual claims. 

a) Treaty Tribunals do not have jurisdiction over contractual claims 

17. Under Art. 11 of the F-S BIT, the jurisdiction of this Tribunal is restricted to disputes 

with respect to investments that involve: 

“(a) the interpretation or application of an Investment agreement between a 

Contracting Party and an Investor of the other Contracting Party; (b) the 

interpretation or application of any Investment authorization granted by a 

Contracting Party‟s Investment authority to such Investor; or (c) an alleged 

breach of any right conferred or created by this Agreement with respect to an 

Investor or an Investment of an Investor of a Contracting Party.” 

18. FP tries to pursue a claim under the ICC rules allegedly pursuant to Art. 11 (c) of the F-

S BIT, by alleging a breach of certain standards contained in that BIT.
22

  The wording 

adopted in the F-S BIT clearly differs from the broad wording adopted in another BITs. 

For example, in the BIT between Germany and Pakistan, Art. 7 states the following 

“any other obligation it might have entered into with regard to investments by 

nationals or companies of the other Contracting Party” 

19. But when signing the F-S BIT, Freedonia and Sylvania did not adopt a wide provision 

broadening the scope of a treaty tribunal.  Accordingly, Art. 11 restricts this Tribunal‟s 

jurisdiction to disputes concerning treaty obligations only. 

20. In the present case, the Sylvanian Congress authorized a public tender for deep sea 

exploration.
23

 A few months later the Oil Spill and Claimants‟ inaction thereunder
24

 

caused major damages in and to the country.  All the acts performed by Sylvania under 

such situation constitute acts iure imperii, acts of sovereign authority of the country in 

its governmental capacity, to which, to the extent a claim under domestic laws or 

contract applies, sovereign immunity applies. 

                                                 
22

 Id., ¶26. 
23

 Problem, ¶3. 
24

 Id., ¶7. 
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21. As the tribunal in Bayindir analyzed 

“[i]n the present case, Bayindir has abandoned the Contract Claims and 

pursues exclusively Treaty Claims. When an investor invokes a breach of a BIT 

by the host State (not itself party to the investment contract), the alleged treaty 

violation is by definition an act of „puissance publique‟.” 

22. By contrast to what happened in Bayindir, FP pursues contract claims which, as has 

been previously explained, are not within the scope of this Tribunal and that, in any 

case, constitute acts of sovereign authority of Sylvania. 

23. A tribunal in a recent decision found that 

“The jurisdiction of the [t]ribunal rests on the Treaty and not on any 

contractual relationship between the [p]arties, even though in analyzing 

whether Treaty breaches have occurred it may be necessary to analyze whether 

contractual breaches have occurred and, if so, whether they are of such nature 

as to come under the ambit of the Treaty provisions.”
25

 

24. The Agreement contained a standard forum selection clause specifying the jurisdiction 

of the Sylvanian courts for disputes arising under the Agreement,
26

 and clause 19 

stipulates that Sylvanian law shall govern the Agreement.
27

 

25. The first international investment tribunal that dealt with the distinction between treaty 

claims and contract claims was the Vivendi I tribunal which started from the rule 

contained in Art. 3 of the DARS that states that an act is internationally wrongful 

according to international law but not by the characterization of the same act as lawful 

by internal law.  Consequently, this tribunal said that 

“whether there has been a breach of the BIT and whether there has been a 

breach of contract are different questions. Each of these claims will be 

determined by reference to its own proper or applicable law.”
28

 

26. The F-S BIT was signed before the execution of the Agreement.
29

  The parties to the 

Agreement consented to include a provision which provides for the exclusive 

                                                 
25

 Paushok, ¶685. 
26

 Clarification #4. 
27

 Id. #48. 
28

 Vivendi I, ¶96. 
29

 Problem, ¶4. 
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jurisdiction of Sylvanian courts for disputes arising under the Agreement.
30

  They could 

have included a provision to the effect that the obligations it imposed were without 

prejudice to any rights conferred under the F-S BIT, including the possible exercise of 

jurisdiction to any matters arising under the Agreement which could fall.  The fact that 

they did not do so means that the parties to the Agreement consented to the exclusive 

contractual jurisdiction of the Sylvanian courts. 

27. This line of reasoning was followed in Bivac, where the tribunal concluded that 

“[t]he broader point, however, having regard to the fundamental principle that 

the autonomy and will of the parties is to be respected, is that the parties to a 

contract are not free to pick and choose those parts of the Contract that they 

may wish to incorporate into an “umbrella clause” provision such as Article 

3(4) and to ignore others.”
31

 

28. Likewise, the Plama tribunal stated the following: 

“It is a well-established principle, both in domestic and international law, that 

such an agreement (of the parties to submit a matter to arbitration) should be 

clear and unambiguous.”
32

 

29. Claimant is not entitled to follow the present claim before the jurisdiction of an ICC 

tribunal since the dispute arises from a contractual basis. FP´s claim is based on a fine 

imposed to Claimant as a result of its own misconduct when performing the Agreement.  

In this same vein, the aforementioned fine falls within the scope of the Agreement´s 

dispute resolution clause, which provides for the jurisdiction of local courts in the event 

any dispute arises under such instrument.  Moreover, Respondent has not consented to 

contract claims under the F-S BIT.  Therefore, the jurisdiction accorded in the 

Agreement should prevail. 

b) The fact that the F-S BIT includes an umbrella clause does not expand the scope of this 

Tribunal to contractual claims 

30. Art. 10 of the F-S BIT contains what is commonly referred to as an „umbrella clause‟: 

                                                 
30

 Clarification #4. 
31

 BIVAC, ¶148. 
32

 Plama, ¶198. 
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“Each Contracting Party shall constantly guarantee the observance of any 

obligation it has assumed with regard to Investments in its Territory by 

Investors of the other Contracting Party.” 

31. The effect that is given to these provisions as the one contained in Art. 10 is limited 

because (a) The umbrella clause contained in the F-S BIT calls for a narrow 

interpretation; and (b)  Extensive interpretations would undermine public policies. 

a. The umbrella clause contained in the F-S BIT calls for a narrow 

interpretation 

32. Freedonia and Sylvania are both parties to the VCLT.
33

  Art. 31 of such instrument 

states as a general rule of interpretation that a treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose. 

33. In SGS v. Pakistan the tribunal analyzed the wording of the BIT, noting that the 

umbrella clause referred to “commitments”, and not “contractual commitments”.
34

  

Accordingly, the text was interpreted restrictively: 

“The text itself of Article 11 does not purport to state that breaches of contract 

alleged by an investor in relation to a contract it has concluded with a State 

(…) are automatically “elevated” to the level of breaches of international 

treaty law. Thus, it appears to us that while the Claimant has sought to spell out 

the consequences or inferences it would draw from Article 11, the Article itself 

does not set forth those consequences.”
35

 

34. Likewise, the F-S BIT does not contain the expression “contractual obligation,” 

therefore this Tribunal should interpret the clause in accordance with the intentions of 

the Contracting Parties.  Any decision which ignores this contention and presumes a 

different meaning of such clause by applying an extensive interpretation of the umbrella 

clause would undermine Sylvania‟s right of exercising its sovereign authority. 

                                                 
33

 Clarification #9. 
34

 SGS v. Pakistan, ¶166. 
35

 Id. 
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b.  Extensive interpretations would undermine public policies 

35. Negative legal consequences flow from making broad interpretations from umbrella 

clauses.  SGS v. Pakistan stated that if an unlimited number of State contracts would be 

incorporated by reference and any breach of those would qualify as a breach of a BIT, 

there would be no real need to demonstrate a violation of any standard as a violation of 

a contract could constitute a violation of a treaty and engage the international 

responsibility of one of a contracting State.  Therefore, all dispute settlement clauses 

could become null.
36

 

36. Similarly, the tribunal in Pan American remarked that 

“it would be sufficient to have a so called “umbrella clause” and a dispute 

settlement mechanism, and no other articles setting standards of protection of 

foreign investments in any BIT. If any violation of any legal obligation of a 

State is ipso facto a violation of the treaty, then that violation needs not amount 

to a violation of the high standards of the treaty of “fair and equitable 

treatment” or “full protection and security.”
37

 

37. Therefore the substantive treaty standards contained in a BIT would turn superfluous as 

any breach of a contract would be enough to bring a claim under the BIT.  

c) Conclusion 

38. Finally Respondent asserts that this Tribunal lacks jurisdiction over the present dispute, 

since treaty tribunals cannot have jurisdiction over contractual claims.  Contract claims 

should follow the dispute resolution clause contained in the Agreement.  In any case, 

the fact that the F-S BIT includes an umbrella clause does not expand the scope of this 

Tribunal to contractual claims. 

II. The ratione personae requirement is not met 

a) The present claim is not an Investor-State dispute 

39. FP is a state-controlled company, in which a majority of the equity is owned by 

Claimant‟s government.
38

  There is no doubt that Freedonia exercises effective control 

                                                 
36

 Id. 
37

 Pan American, ¶105. 
38

 Problem, ¶1. 
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over Claimant in accordance with Art. 8 of the DARS, which establishes that the 

conduct of a person or group of persons shall be attributed to a State if they are acting 

on the instructions of, or under the direction or control of that State in carrying out the 

conduct.
39

  This rule is extensive to companies when they are under the control of the 

State.
40

 

40. In the instant case, Freedonia‟s effective control over Claimant becomes evident taking 

into account the percentage of ownership that the former has over the latter.
41

  

Moreover, considering the industry involved and the activities pursued by FP, it 

becomes evident that FP is acting as an agent of the government discharging 

governmental functions. 

41. Art. 11 of the F-S BIT provides with the mechanism for settlement of disputes between 

investors and contracting parties, regarding an investment dispute.  

42. According to Art. 1.3 of the same instrument, the term “investor” shall be construed to 

mean, with regard to either Contracting Party: 

“a. any natural person holding the legal nationality of a Contracting Party; 

b. any legal person established in the Territory of one of the Contracting Party 

in accordance with the respective national legislation such as public 

establishments, joint-stock corporations or partnerships, foundations or 

associations, regardless of whether their liability is limited or otherwise; 

c. legal persons not constituted under the law of that Contracting Party, but 

controlled directly or indirectly, by natural persons as defines in (a) or by legal 

persons as defined in (b) above; 

provided in all cases that the above defined natural and legal persons do not 

pursue sovereign activities and are not funded by the other Contracting Party.” 

43. Thus, even if FP could have access to the State-to-State dispute settlement mechanism 

adopted in Art. 12 of the F-S BIT, which provides for arbitration between Contracting 

States under the Permanent Court of Arbitration Optional Rules for Arbitrating 

Disputes between Two States, it is clear that it could not invoke the ICC arbitration 

mechanism prescribed under Art. 11 for Investor-State dispute resolution. 

                                                 
39

 DARS, Art. 8. 
40

 DARS Commentary, p. 47, (3). 
41
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44. As stated by SCHREUER, disputes between governments, as it is derived in the instant 

case, should be taken to the ICJ or to the PCA.
42

  States acting as investors have no 

access to international investment jurisdictions.
43

 

45. In CSOB, a case involving international banking transactions, the tribunal found that the 

control exercised by the State should be analyzed with respect to the nature of the 

company‟s activities, and whether such company exercised a governmental function.  In 

such case the tribunal based its decision on the nature of the activity to grant 

jurisdiction.
44

  

46. The rationale adopted in CSOB clearly differs from the rights involved in the present 

dispute, as FP‟s activities consist on the exploration and production of crude oil.
45

  

47. Most FTA‟s include different provisions protecting the environment and especially 

natural resources of the States,
46

 like hydrocarbons.  Art. 601.1 of NAFTA establishes: 

“The Parties recognize the importance of having viable and internationally 

competitive energy and petrochemical sectors to further their individual 

national interests.” 

48. Due to the significance that hydrocarbons have over the public policies of the countries 

is that energy regulatory measures
47

 and national security measures
48

 can be adopted, 

i.e. restriction of imports and exports. 

49. All the above mentioned circumstances lead to the conclusion that Claimant does not 

fulfill the ratione materiae requirements set out in Art. 1.3 of the F-S BIT.  Claimant 

does not qualify as an investor and consequently this Tribunal does not have 

jurisdiction over the present claim as FP represents the State of Freedonia. 

                                                 
42

 SCHREUER ICSID Commentary, ¶268. 
43

 Id., ¶270. 
44

 CSOB, ¶20. 
45
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46
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47
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b) In any case, only a claim pursued by FPSA as a consequence of the damages that 

alleges could eventually have jurisdiction 

50. On 1
st
 February, 2007, FP incorporated FPSA to participate in a bidding process in 

Sylvania
49

 on a 5-year non exclusive oil exploration and drilling license.
50

  On 26
th

 

May, 2007, the Sylvanian Government and FPSA entered into the Agreement,
51

 in 

where FPSA undertook to pay a 12% royalty and to comply with several safety 

obligations
52

 which included preventing discharges of oil on navigable waters, and in 

the event of discharge, to ensure immediate and effective removal of oil on navigable 

waters.
53

  These measures were not complied with.
54

 

51. Through Art. 11.3 of F-S BIT the contracting parties consented to the submission of 

investment disputes to the ICC.  The definition of „investment dispute‟ included in Art. 

11.1 indicates that it shall be respect to “an Investor or an Investment of an Investor of 

a Contracting Party.” 

52. Moreover, the definition of „Investor‟ included in Art. 1.3 of F-S BIT, quoted in ¶42, is 

not extensive to companies constituted in the host State, what denotes that it was not the 

intention of the contracting parties to grant jurisdiction to such entities. 

53. In Holiday Inns, the tribunal held that the arbitration clause in the investment agreement 

did not cover the four locally-registered subsidiary companies because there had been 

no agreement that they should be treated as nationals of another contracting state on 

account of foreign control.  In the tribunal‟s view the agreement relating to the 

treatment of the company as a foreign national because of foreign control must 

normally be expressed.
55

 

54. The fact that Sylvania and Freedonia had not consented in the arbitration clause 

contained in the F-S BIT to cover disputes involving subsidiary companies means that it 

                                                 
49

 Problem, ¶3. 
50

 Problem, ¶4. 
51

 Id. 
52
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53
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54
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55
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was not the intention of the contracting parties to submit the instant dispute before the 

present Tribunal.  

55. The rights that FP contends that have suffered,
56

 which were all originated in the 

Agreement, were in any case suffered by FPSA as the real and proper party of the 

Agreement. 

56. Considering that all the substantial obligations derived from the Agreement were totally 

assumed by FPSA, Respondent asserts that, in any case, FPSA is the real and necessary 

party to these proceedings.  

57. Consequently, as an investment dispute pursued by FPSA –the real damaged party- 

before the present Tribunal would not fulfill the ratione personae requirements 

requested by the F-S BIT, the forum selection clause contained in the Agreement which 

specified the jurisdiction of the Sylvanian courts should prevail.
57

  

c) Alternatively, only shareholders could pursue a claim limited to the equivalent of the 

shares they own 

58. In the alternative that this Tribunal considers that this dispute could be settled in 

accordance with the procedure stated in Art. 11 of the F-S BIT, the 60% of the shares 

which represent the majority owned by Freedonia
58

 should be rejected from the 

jurisdiction of this Tribunal, as that percentage clearly represents the State.  

Consequently, only the minority of the shares could bring their claim before this 

Tribunal. 

III. The present dispute does not involve an investment: the ratione materiae 

requirements of the F-S BIT are not fulfilled 

a) The present dispute does not arise directly out of an investment 

59. According to Art. 11 of the F-S BIT an ICC tribunal only has jurisdiction over 

resolution of investment disputes by binding arbitration in accordance with the 

                                                 
56
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provisions of the ICC Arbitration Rules in force at the date of the submission of the 

dispute.  As stated above in ¶18 Claimant pursues to transform a purely contractual 

controversy into an investment dispute by alleging a breach of a right conferred or 

created by the Agreement as constituting a breach of the protection accorded to 

Investors or an Investment of an Investor of a Contracting Party. 

60. Art. 1 of the F-S BIT states that the term „Investment‟ shall be construed to mean: 

“every asset that an Investor owns or controls, directly or indirectly, that has 

the characteristics as the commitment of capital or other resources, the 

expectation of gain or profit, or the assumption of risk in conformity with the 

laws and regulations of the Territory in which the investment is made.” 

61. As defined by the AFT tribunal, a BIT definition of investment is not a self-standing 

concept, but refers to a more general concept given by international law rules.
59

 

62. There is a common understanding that when an asset does not correspond to the 

inherent definition of “investment”, the fact that it falls within one of the categories 

listed in the definition of investment adopted in a BIT does not transform it into an 

“investment”.
60

 It is widely accepted that there are some characteristics that shall be 

satisfied to have an investment:
 61

 (i) a substantial capital contribution to the host-State 

by the private contracting party, (ii) a significant duration, and (iii) a sharing of 

operational risks inherent to the contribution.  

63. The tribunal in the recent Phoenix decision stated that a transaction undertaken 

“with the sole purpose of taking advantage of the rights contained in such 

instruments, without any significant economic activity, does not satisfy the 

basic pre-requisite of any investment worth of being protected by international 

treaties.”
62

 

64. Though such rationale was given in an ICSID dispute, the Tribunal in AFT adopted the 

same line of reasoning and said that the referred analysis may be transposed to an 

                                                 
59
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60
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investment dispute different from an ICSID arbitration, and went further stating that a 

speculative transaction deprives any significant economic activity in the host country.
63

 

65. In the instant case, none of the requirements previously described in ¶62 are met.  

66. There was no substantial capital contribution of Claimant in Sylvania, as the activities it 

performed involved its normal expertise.
64

  In addition, Sylvania‟s permit only referred 

to exploration and drilling,
65

 but not for the production of oil, what could have 

eventually represent more complex actions which could have involved a significant 

contribution of money. 

67. Also, Sylvania gave a non-exclusive license for a period of five years.
66

  That is a very 

short duration period in comparison with most of this kind of industries, where 

normally the investor performs its activities during twenty years. 

68. Specially, Claimant did not assume an investment risk, which generally entails a 

different kind of alea, that is, a situation where the investor cannot be sure of a return 

on his investment.  In Joy Mining a dispute arose under a contract in relation to the 

supply of mining machinery and the provision of significant related services.  The price 

for the machinery had been paid in full by an Egyptian entity by means of an 

irrevocable confirmed letter of credit.  The dispute related to Joy Mining‟s right to have 

the bank guarantees associated with the supply contract released.  Joy Mining argued 

that the bank guarantees were an asset and therefore an investment within the meaning 

of Art. 1 of the F-S BIT.  The tribunal rejected this submission saying that the contract 

was no more than a “sale”, although a complex one, and also considered that a bank 

guarantee is simply a contingent liability.
67

  To conclude it is an asset under Art. 1(a) of 

the BIT and hence a protected investment, it would really go far beyond the concept of 

an investment. 

“The parties to a dispute cannot by contract or treaty define as investment, for 

the purpose of ICSID jurisdiction, something which does not satisfy the 

                                                 
63
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objective requirements of Article 25 of the Convention. Otherwise Article 25 

and its reliance on the concept of investment, even if not specifically defined, 

would be turned into a meaningless provision.”
68

 

69. The tribunal stated that contracts relating to the supply of complex equipment do not 

transform the contract into an investment.  In addition, the tribunal noted that the 

production and supply of the kind of equipment involved in that case was a normal 

activity of the company which did not require a particular development of production.
69

 

70. Claimant is an international energy company, active in various regions of the world in 

the exploration and production of crude oil.
70

 Claimant entered into an Agreement for a 

non exclusive exploring license.
71

 That was precisely Claimant‟s common industry and 

normal activity
72

 what means that Claimant did not have to start a special development.  

71. FP was aware of the fact Sylvania was given a non-exclusive license which gave 

Sylvania the right to have its own companies in the same sphere of activity or to 

provide other companies with licenses.
73

  Claimant was part of a commercial 

transaction which did not include an investment risk; therefore it cannot be understood 

as an investment.  The Agreement contained specific obligations that were all breached 

by Claimant once after the Oil Spill took place. 

72. Moreover, the amount of money that Claimant has to pay as a result of breaching its 

obligations under the Agreement and the OPA,
74

 as a consequence of its negligent 

conduct when performing its commercial duties,
75

 and the negative effect that this could 

produce in the company, is also a contingent liability, which cannot constitute an 

investment. 
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b) The BIT denies protection of investments which are not made in accordance with the 

host-State law 

73. Claimant has not complied with the safety obligations accorded by the OPA,
76

 neither 

with the payment of compensation for the damages caused, not even after Respondent 

sent a written communication granting an additional period in order to take the 

appropriate measures in order to fulfill the obligations under the OPA.
77

  Instead, FPS 

sought declaratory relief from the Sylvanian courts
78

 in order to avoid the consequences 

implied by the law. 

c) Conclusion 

74. As previously stated, Claimant did not make an investment in Sylvania, as the 

requirements in order to have an investment are not fulfilled, and because the settlement 

provision contained in the F-S BIT shall not be applied to contingent liabilities. 

IV. Alternatively, Claimant triggered the “fork-in-the-road” provision 

75. Freedonia and Sylvania consented to submit an investment dispute before ICC except 

any of the following situations included in Art. 11.3 of the F-S BIT took place: 

“a. the Investment Dispute has not, for any reason, been submitted for 

resolution in accordance with any applicable dispute settlement procedures 

previously agreed to by the parties; and 

b. the Investor has not brought the dispute before the courts having jurisdiction 

within the territory of the Contracting Party that is a party to the dispute.”
79

 

76. Claimant is precluded from submitting the instant case to the present Tribunal as a) 

Claimant made use of one of the dispute settlement mechanisms adopted in the F-S 

BIT; and b) The claims previously submitted coincide with the present claim. 

                                                 
76
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a) Claimant made use of one of the dispute settlement mechanisms adopted in the F-S BIT 

77. When an investor elects to pursue a domestic remedy and has a “fork-in-the-road” 

provision under an applicable BIT, it is precluded from following other dispute 

mechanism.
80

 

78. The reasoning followed in Genin stated that in order to attribute a prior domestic claim 

to a related party, the “election of remedy” should have been taken for the group as a 

hole.
81

 

79. In the present claim, it is undeniable that the declaratory for relief and the 

administrative proceedings both commenced by FPSA
82

 were fully directed and 

controlled by FP.  This derives from the fact that FP is the wholly-owner of FPSA.
83

 

80. Therefore, FPSA‟ domestic claims should be considered as taken by FP in its capacity 

of controller, as a consequence of being the unique owner.  As stated by SCHREUER, 

BIT‟s commonly include a clause which provides that the investor must choose 

between the litigation of its claims in the host State‟s domestic courts or international 

arbitration, and that “once made, the choice is final.”
84

  These clauses are widely 

known as “fork-in-the-road” provisions. 

81. In Mafezzini, the tribunal hold that these provisions reflect the public policy of the host 

State: 

“if the parties have agreed to a dispute settlement arrangement which includes 

the so-called fork in the road, that is, a choice between submission to domestic 

courts or to international arbitration, and where the choice once made becomes 

final and irreversible, this stipulation cannot be bypassed by invoking the 

clause.  This conclusion is compelled by the consideration that it would upset 

the finality of arrangements that many countries deem important as a matter of 

public policy.”
85
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82. A fork-in-the-road applies when choosing between several one way streets representing 

alternative judicial fora, which can include: 

“- municipal courts of the host state; 

- a court or tribunal previously chosen by the investor and the host state in a 

forum selection clause;”
86

 

83. In the instant case, on 26
th

 February, 2010, FPSA sought declaratory relief from the 

Sylvanian courts,
87

 and short after that also commenced administrative proceedings 

before the Sylvanian Ministry of Energy.
88

 

84. Consequently, Claimant has already chosen to pursue an administrative and judicial 

claim.  This denies the possibility of submitting those claims before this Tribunal.  The 

fact that the results of such procedures did not benefit Claimant, does not give Claimant 

the right to deal again with these issues. 

b) The claims previously submitted coincide with the present claim 

85. In the words of Prof.  SCHREUER,
89

 a fork-in-the-road provisions requires the following 

findings: (i) The domestic proceedings must have instituted prior to the choice of 

international arbitration; (ii) The dispute before the domestic courts or administrative 

tribunals must be identical with the dispute in the international proceeding; and (iii) The 

parties in the domestic proceedings must be identical with the parties in the 

international proceedings. 

i. The domestic proceedings must have instituted prior to the choice of international 

arbitration 

86. As previously stated, FPSA sought declaratory relief on 12
th

 February, 2010,
90

 and a 

shortly after commenced administrative proceedings before the Sylvanian Ministry of 

Energy. 
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87. The request for the present claim before the ICC against Sylvania was filed on 23
rd

 

March, 2011.
91

  By this time, FPSA‟s claim for declaratory relief before the Sylvanian 

courts was still pending, “much to the exasperation of FPS(A) and its parent company, 

FP”.
92

 

88. Hence, both domestic proceedings were instituted before the request for initiating an 

international arbitration. 

ii. The dispute before the domestic courts or administrative tribunals must be identical 

with the dispute in the international proceeding 

89. Both Claimants‟ domestic claims were initiated in order to resist the request for 

payment, which originated in the violation of the Agreement performed by Claimant 

and Respondent and the OPA,
93

 wrongly alleging that it had complied with all 

applicable safety obligations.  

90. The claim filed before the ICC also has to do with such payment.  As already 

mentioned in III, Claimant had a non-exclusive license which finally derived in an Oil 

Spill which created terrible consequences in Sylvania.  All the reasonable measures 

taken by Sylvania under the described circumstances did not violate Claimant‟s rights.  

The only real affection that Claimant might have suffered is the obligation to pay a sum 

of money, as a consequence of its own misconduct, which was already accorded in the 

Agreement. 

91. Consequently, the domestic and international claims are identical and pursue exactly the 

same purpose, that is, to avoid the payment of the fine imposed in the Agreement and 

by the OPA. 

iii. The parties in the domestic proceedings must be identical with the parties in the 

international proceedings 

92. In connection to this requirement, we respectfully refer to the issue mentioned in 

¡Error! No se encuentra el origen de la referencia..  As it has been already 
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demonstrated, all FPSA‟ claims are attributable to FP.  This is as a result of being FPSA 

wholly-owned by FP,
94

 and therefore being FP the parent company.
95

 

c) Conclusion 

93. For the above mentioned reasons, Claimant had complete control over the domestic 

claims pursued by FPSA.  Additionally, those claims fulfilled the triple identity of 

Parties, objects and cause of action.  Therefore, this Tribunal lacks jurisdiction as 

Claimant triggered the fork-in-the-road provision contained in Art. 11.3 of the F-S BIT. 

V. Respondent’s counter-claim is admissible 

94. Art. 5.1 of the ICC Rules establishes that respondent shall file an answer within thirty 

days from the receipt of the request from the secretariat. 

95. Moreover, the procedure to submit a counterclaim states that: 

“Any counterclaim(s) made by the Respondent shall be filed with its [a]nswer 

and shall provide: 

a) a description of the nature and circumstances of the dispute giving rise to the 

counterclaim(s); and 

b) a statement of the relief sought, including, to the extent possible, an 

indication of any amount(s) counterclaimed.”
96

 

96. Claimant filed its request for arbitration before the ICC on 23 March, 2011,
97

 and on 29 

April, 2011 Respondent submitted its objections on time, in accordance with the periods 

of time imposed in the ICC Rules, and, for the alternative that this Tribunal decides that 

is competent to entertain the present dispute, it served notice of its counterclaim against 

Claimant.
98

 

97. Counterclaim was filed before the signature of the Terms of Reference, which occurred 

on 28 July, 2011,
99

 as requested by Art. 19 of the ICC Rules. 
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98. Through the counterclaim, Respondent requests the Tribunal to find that the actions of 

FP and of FPSA caused devastating harm to the Respondent, and to seek damages 

accordingly.
100

  Although the amount of money comprising the damages has yet to be 

quantified, it is expected to amount to hundreds of billions of Sylvanian Dollars, as a 

consequence of the devastating harm caused by the Oil Spill.
101

 

99. The counter claim is also admitted under the F-S BIT, as Respondent‟s counter-claim 

on damages is close connected to the first claim submitted by Claimant before this 

Tribunal. Respondent‟s damages directly derive from the negligent performance of 

what Claimant‟s alleges that constitutes its investment. 

100. This reasoning was adopted by the tribunal in Saluka, which found that 

“a general legal principle as to the nature of the close connexion which a 

counterclaim must have with the primary claim if a tribunal with jurisdiction 

over the primary claim is to have jurisdiction also over the counterclaim.”
102

 

101. Similarly, the tribunal in SGS v. Pakistan stated that 

“[t]he source of jurisdiction to consider such a counter-claim and the 

governing law applicable to such a claim is of capital importance. It would be 

inequitable if, by reason of the invocation of ICSID jurisdiction, the Claimant 

could on the one hand elevate its side of the dispute to international 

adjudication and, on the other, preclude the Respondent from pursuing its own 

claim for damages by obtaining a stay of those proceedings for the pendency of 

the international proceedings, if such international proceedings could not 

encompass the Respondent's claim.”
103

 

102. Therefore, considering that Respondent complied with all requirements and due 

dates required by the ICC Rules for submitting a counterclaim, and that counterclaims 

are permitted under the F-S BIT, it is undeniable that Respondent‟s counterclaim is 

admissible. 
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VI. The submission of the amicus curiae brief should be accepted by the Tribunal 

103. On 10
th

 September, 2010, CSE submitted an amicus curiae brief in the present 

arbitration before the Tribunal, urging to find in favor of Respondent, as it supports 

Sylvania‟s position against Claimant,
104

 as a consequence of the dreadful Oil Spill that 

took place in Sylvania
105

 due to Claimant‟s negligence.
106

 

104. An amicus curiae is, as the Latin words indicate, a “friend of the court”, and is not a 

party to the proceedings.  Its role in other fora and systems has traditionally been that of 

a nonparty.  As stated by the Suez‟ tribunal, 

“The traditional role of an amicus curiae in an adversary proceeding is to help 

the decision of maker arrive at its decision by providing the decision maker 

with arguments, perspectives, and expertise that the litigating parties may not 

provide.”
107

 

105. Moreover, the Methanex I tribunal found in respect to the acceptance of amicus 

curiae briefs that 

“[its] receipt of written submissions from a person other than de disputing 

parties is not equivalent to adding that person as a party to the arbitration.”
108

 

106. Though the ICC Rules do not expressly permit nor prohibit submissions of amicus 

curiae, Art. 15.1 states that 

“The proceedings before the Arbitral Tribunal shall be governed by these Rules 

and, where these Rules are silent, by any rules which the parties or, failing 

them, the Arbitral Tribunal may settle on, whether or not reference is thereby 

made to the rules of procedure of a national law to be applied to the 

arbitration.” 

107. In this sense, Respondent respectfully request to this Tribunal to apply the rules of 

the Sylvanian Court of Administrative Matters, which permits such kind of 

presentations. 

108. The acceptance of CSE‟s submission will add transparency to these proceedings.  

The tribunal in Suez said 
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“The acceptance of amicus submissions would have the additional desirable 

consequence of increasing the transparency of investor-state arbitration. Public 

acceptance of the legitimacy of international arbitral processes, particularly 

when they involve states and matters of public interest, is strengthen by 

increased openness and increased knowledge as to how this processes 

function.”
109

 

109. The arbitration rules of the ICSID Convention, to which both Claimant and 

Respondent are parties,
110

 have been modified in 2006.  Since such modification, 

amicus curiae are able to make written submissions.  Rule 37(2) states the following: 

“After consultating both parties, the Tribunal may allow a person or entity that 

is not a party to the dispute (in this Rule called the “non-disputing party”) to 

file a written submission with the Tribunal regarding a matter within the scope 

of the dispute. In determining whether to allow such a filing, the Tribunal shall 

consider, among other things, the extent to which: 

(a) the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by bringing a 

perspective, particular knowledge or insight that is different from that of the 

disputing parties; 

(b) the non-disputing party submission would address a matter within the scope 

of the dispute; 

(c) the non-disputing party has a significant interest in the proceeding. 

110. Following the line of reasoning adopted in the rules of the ICISD Convention, CSE 

is a non-profit non-governmental organization which, among other activities, monitors 

environmental health and reports on the state of natural resources in Sylvania and 

across the region.  This demonstrates the technical skills and knowledge that CSE has to 

contribute in the present dispute, as well as its significant interest in these 

proceedings.
111

 

111. The preamble of the ICC Rules 2012, which, although not yet in force, denote the 

new tendency that ICC arbitration procedures try to follow, states that the new ICC 

Rules 2012 define 
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“a structured, institutional framework intended to ensure transparency, 

efficiency and fairness in the dispute resolution processes while allowing 

parties to exercise their choice over many aspects of procedure.”
112

 

112. The instant case involves issues of public interest and the decision over the present 

dispute will directly and indirectly affect persons beyond those immediately involved as 

parties.  Any decision rendered by this Tribunal could affect the operation of the oil 

industry in Sylvania and therefore the entire community which is benefited from those 

services. 

                                                 
112
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PART TWO: MERITS OF THE CLAIM 

113. Respondent respectfully submits this Tribunal to find that: (¡Error! No se 

encuentra el origen de la referencia.) Respondent did not expropriate Claimant‟s 

investment; (II) Respondent accorded Claimant FET at all times; (III) Respondent 

granted Claimant constant FPS; and (IV) The requirements to trigger Sylvania´s 

responsibility are not fulfilled, or, in the alternative, Respondent is exempted from 

liability under international law. 

I. Respondent did not expropriate Claimant’s investment 

a) Claimant‟s assertions are erroneous 

114. Claimant alleges that its investment has been unlawfully expropriated by Sylvania 

in breach of Art. 4 of the F-S BIT. Such provision states that: 

“1. The Investments to which this Agreement relates shall not be subject to any 

measure which might limit permanently or temporarily the Investor‟s 

ownership, possession, control or enjoyment, save where specifically provided 

by law and by judgments or orders issued by any courts, administrative bodies, 

or tribunals having jurisdiction. 

2. Investments of Investors of one of the Contracting Parties shall not be 

directly or indirectly nationalized, expropriated, requisitioned or subjected to 

any measure having similar effect in the Territory of the other Contracting 

Party, except for public purposes, or national interest, against immediate full 

and effective compensation, and on condition that these measures are taken on 

a non-discriminatory basis and in conformity with all legal provisions and 

procedure.” 

115. Nothing on the record shows any form of expropriation whatsoever – nor direct or 

indirect- in accordance with Art. 4 of the F-S BIT.  

116. Direct expropriation requires strong State regulation and the transfer of property to 

such State.
113

  This was the line of reasoning followed by the Tecmed tribunal. Said 

Tribunal defined expropriation as: 

                                                 
113
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“…a forcible taking by the Government of tangible or intangible property 

owned by private persons by means of administrative or legislative action to 

that effect.”
114

 

117. Since there has not been any such measure in the present case, there are no grounds 

to find direct expropriation.  No administrative or legislative or other government action 

has been taken, and there has not been any transfer of Claimant‟s property towards the 

State. 

118. To that extent, Claimant may argue –however inappropriately- that its investment 

includes the property of the oil wells. Nothing in the record indicates any transfer of 

property of the oil wells either. 

119. Claimant‟s assertion that Sylvania has expropriated its investment is erroneous, 

since the only thing shown by the facts, is that Respondent merely adopted necessary 

measures in order to re-establish the situation in the Sylvanian coastline. And the only 

reason it needed to do that was because of Claimant‟s inaction and negligence towards 

solving the grave peril that Sylvania‟s environment, economy and political situation 

was facing.  

120. Indirect expropriation, on the other hand, is a general term which includes different 

types of measures.  Measures commonly are falling under denominations such as “de 

facto,” “creeping expropriation”‟
115

, “measures „tantamount‟ or „equivalent‟ to 

expropriation”. The Tecmed tribunal defined  indirect expropriation as follows: 

“Although these forms of expropriation do not have a clear or unequivocal 

definition, it is generally understood that they materialize through actions or 

conduct, which do not explicitly express the purpose of depriving one of rights 

or assets, but actually have that effect.”
116

 

121. For all the above stated reasons, there is neither a single nor a series of actions 

attributable to Sylvania towards Claimant that can be deemed to have an expropriatory 

nature or effect.  As discussed above,
117

 all of the measures taken by the State had the 
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sole intention and effect of narrowing the devastating damage derived from the 

explosion in the oil fields.  

122. The taking over of the premises by management and operating teams sent by the 

Government of Sylvania, had the one and only objective of undertaking the remedial 

necessary works to address the chaotic situation that the country was going through 

which was causing unsustainable public pressure.
118

. 

b) State Interference did not amount to expropriation. 

123. There is no mechanical formula to determine when measures attributable to a Host 

State breach the crossing line between legitimate regulation and compensable indirect 

expropriation.
119

  It all depends on the specific circumstances of the case, particularly 

the gravity and length of the interference, the rights of the parties under a contract, and 

even cultural elements that define shared expectations.
120

 

124. In Lauder the tribunal focused on whether the alleged taking had the effect of 

“transferring his property or depriving him of his rights to use his property or even of 

interfering with his property rights”.
121

  

125. International tribunals have identified certain requirements in international law to 

reach a finding of indirect expropriation.  They have concluded that: the interference 

should encompass: i) substantial deprivation; and ii) certain duration of time.  

i) There has not been any Substantial Deprivation. 

126. According to several tribunals
122

, and international law authorities, a substantial 

deprivation is a necessary factual condition for determining the legal liability of an 

expropriation.
123
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127. In the present case, the only damage suffered by Claimant is the mere suspension of 

its non-exclusive license to explore the Medanos Field in the Libertad Gulf
124

. A 

suspension authorized by the Sylvanian Congress on 29
th

 November 2010
125

.  

Moreover, Management of only the leaking wells was transferred to NPCS.
126

  

128. Respondent contends that the suspension of a non-exclusive license cannot be 

considered as a severe deprivation of Claimant‟s economic rights.   

ii) The duration of the Interference was ephemeral. 

129. It has been established by modern arbitral practice, that any minor harm cause to an 

investor as a consequence of a host state‟s act or omission does not constitute 

expropriation.
127

  Tribunals repeatedly insist that the deprivation must have a “lasting 

effect”
128

 in order to amount to an expropriation. In other words, measures which have a 

permanent effect or that are not “merely ephemeral”
129 will substantiate an 

expropriation claim. 

130. The SD Myers Tribunal determined that a governmental measure lasting eighteen 

months was of a temporary nature and that this was the determining factor for not 

considering the measure as expropriatory.
130

Moreover, Tribunals in LG&E
131

 and 

Liselotte Hauer
132

 determined that governmental measures lasting for four and three 

years respectively were only transitory, and there was no finding of expropriation.  In 

the present case, Respondent‟s measures were temporary and had no such lasting effect. 

The above mentioned suspension was intended to last only until Claimant presented a 

plan acceptable to Sylvanian Government to curtail and remedy damages.
133

Such plan 

was never presented.  
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c) Even if the tribunal considers that there has been an expropriation, such expropriation 

was lawful.   

131. It is widely accepted that expropriation must accomplish four requirements in order 

not to be considered as a wrongful act for which the State has responsibility for
134

: i) It 

must be done for a public purpose;
135

 ii) in accordance with due process;
136

 iii) it must 

be done on non-discriminatory bases;
137

 and iv) be accompanied by compensation.
138

 

i) It must be done for a public purpose 

132.  In order to assert the legality of the expropriation, it must be determined whether 

the expropriation took place due to public reasons or not.  The need of a public reason 

has long been considered as part of customary international law.
139

  Respondent  

reasonably believed that the inobservance of FP‟s duties regarding the remedial works 

that had to be taken immediately after the explosion took place, constituted sufficient 

reason for the State to step in.
140

 

133. It is important to highlight that legal commentators have stressed that the 

requirement of public purpose for a taking to be lawful is not much of a limitation  in 

modern times,
141

 and that it is very easy for an expropriating state to couch any taking 

in terms of some “public purpose”
142

 

134. Similarly, the tribunal in Goetz held that  

“in the absence of an error of factor or of law, of an abuse of power or of a 

clear misunderstanding of the issue, it is not the [t]ribunals role to substitute 

the discretion of the government.”
143
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ii) In accordance with due process 

135. The second requirement is to demonstrate that the expropriation occurred as a result 

of a due process.  In REINISCH‟S words,  

“The due process prerequisite is usually understood as a requirement to provide for 

a possibility to have the expropriation and the determination of the amount of 

compensation reviewed before an independent body.”
144

 

136. Respondent asserts that this standard was met since Sylvania ordered FPSA to pay 

liquidated damages for the breach of its obligations providing FPSA with an 

administrative resort to appeal it.
145

 

iii) It must be done on non-discriminatory bases 

137. When discussing the third requirement, Respondent alleges that it is clear that the 

expropriation is non-discriminatory, since the only reason that led to it was the 

environmental catastrophe.  No discriminatory reasons could be argued when the 

expropriation took place in such commotion.
146

  In this sense, RUBINS & KINSELLA have 

highlighted that: 

“A discriminatory taking is one that singles out a particular person or group of 

people without a reasonable basis. (…) Since discrimination is regarded as 

unreasonable distinction, expropriation of certain persons may not be unlawful 

if such distinction is (…) rationally related to the state‟s security or economic 

policies might not be unreasonable.”
147

 

iv) Be accompanied by compensation 

138. The last requisite is to compensate the company for the expropriation.  Despite the 

general principle that establishes obligatory compensation for expropriations, the police 

powers doctrine sets the exception to the rule.  In NEWCOMBE & PARADELL‟s words,  
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“A state does not incur responsibility for the legitimate and bona fide exercise 

of sovereign police powers subject to specific commitments or an analysis of 

proportionality and reasonableness.”
148

 

139. International authorities recognize three broad categories of police power regulation 

that might justify non-compensation where there is a deprivation: Public order and 

morality, protection of human health and the environment, and state taxation. 

140. Respondent considers that if the tribunal understands that Sylvania has expropriated 

the premises, it has been done in a reasonable and proportional manner.  The time 

period that occurred between the explosion and the expropriation proofs the bona-fide 

exercise of sovereign police powers 

141. Claimant‟s assertion that its personnel was not given a choice to surrender the oil 

wells could not be taken to mean that Respondent acted violently.  Claimant‟s personnel 

was, by this act, protected from being placed in an extremely risky situation that would 

put their lives in danger.
149

  

142.  States exercise permanent sovereignty over their territories and natural resources. 

The exercise of such sovereignty allows States to take over private property with certain 

limits, however, not all state actions amount to expropriation.  

143.  Non-discriminatory takings related to national security, consumer protection, 

securities, environmental protection, and land planning are often viewed as non-

compensable takings which are essentially necessary to the functioning of a sovereign 

nation.
150

  States have the right to regulate and tax property as well as to expropriate it 

when circumstances meet the International expropriation law conditions.  This will be 

further considered when analyzing NPM and customary State of necessity. 

d) Conclusion on the “alleged” expropriation. 

144. Bearing all the above mentioned in mind, Respondent urges the Tribunal to find that 

the actions taken against Claimant do not constitute an expropriation.  If the tribunal 
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understands that the measures adopted by Sylvania qualify as expropriatory, they still 

comply with customary lawful expropriation requirements. 

II. Respondent accorded Claimant FET at all times 

a) Respondent‟s actions satisfy the international minimum standard 

145. Claimant alleges that Sylvania‟s actions violated its rights under the F-S BIT, 

specifically by breaching the FET standard.  As will be evidenced in the following 

paragraphs, Respondent accorded Claimant the due FET. 

146. Art. 2.2 of the F-S BIT states: 

“The Contracting Parties shall at all times ensure treatment in accordance with 

customary international law,  including fair and equitable treatment and full 

protection and security, of the Investments of Investors of the other Contracting 

Party.”
151

 

147. In determining Respondent‟s obligations under the FET standard the Tribunal must 

bear in mind that, on IIA practice there is a wide variety of provisions to be taken into 

account  when drafting a FET clause.  For instance, some IIAs specify that the 

governing standard is the minimum standard of treatment and that FET is not to be 

construed as an autonomous standard. 

148. Therefore, Respondent contends that the reasonable understanding of a specific FET 

provision depends, almost solely, on the actual text of the IIA in question.  In the case at 

hand, Respondent asserts that because of the wording of the BIT
152

 the minimum 

standard is applicable to the present case. 

149. Supporting the understanding of the international minimum standard, in view of the 

obligation assumed by the Respondent, the OECD Draft Convention on the Protection 

of Foreign Property of 1967, and the Swiss Foreign Office of 1979 have also proven 

prone to accept this theory. 

150. The interpretation of the BIT should be considered also in the light of the scope of 

Art. 1105(1) of the NAFTA, which prescribes that:  

                                                 
151
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“Each Party shall accord to investments of investors of another Party treatment 

in accordance with international law, including fair and equitable treatment 

and full protection and security.” 

151. Several NAFTA tribunals have followed this line of reasoning.
153

  So has the 

subsequent BIT practice of many States, including United States
154

, Canada
155

 and 

Norway,
156

 among others.  Specifically, the United States Model BIT in its Art. 5(2) 

states that FET prescribes the customary international law minimum standard of 

treatment and does not require additional treatment. 

152. TUDOR reinforces this theory when expressing that “the International Minimum 

Standard provides for action only in extreme cases”,
157

 and a binding note of NAFTA 

treaty interpretation added that:  

“Customary international law minimum standard of treatment of aliens and 

fair and equitable treatment (…) do not require treatment in addition to or 

beyond that which is required by the standard.”
158

 

153. All of the above made statements are consistent with the wording of the BIT at hand 

since it has been written in exactly the same manner. 

154. Needless to say, the interpretation of a specific FET provision depends not only on 

the wording of the text in question but also, on general principles of treaty 

interpretation.  In this regard, applying Art. 31 of the VCLT, the ordinary meaning of 

the term “including” indicates FET is subsumed by Customary International Law, and 

cannot therefore go beyond the scope of its limits. 

155. Moreover, the tribunal in Pope & Talbot I, concluded that: 

“The language and evident intention of the BITs, makes the discrete standards 

interpretation the proper one. A contrary reading would do violence to the Bit 

language.”
159
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156. Finally, to accept Claimant‟s assertion that the Government of Sylvania did not 

provide FET is to ignore –and indeed to render meaningless- both the established 

doctrine of the minimum standard of treatment, and the clear intent of the parties 

materialized in the F-S BIT. 

b) Claimant‟s submissions are unfounded 

157. As will be evidenced in the following paragraphs Respondent acted in conformity 

with the FET standard applicable to the present case. 

158. Although the violation of the FET standard is one of the core elements on the 

grounds of which a host state is ordered to pay damages to foreign investors in 

investment disputes,
160

 there is not a well defined juridical concept which connotes a 

clear set of legal prescriptions.  In this regard SCHILL has highlighted: 

“The frequency with which it is invoked by foreign investors contrasts with the 

astonishingly fundamental lack of conceptual understanding about the 

principle‟s normative content.”
161

 

159. However, over the last ten years arbitral tribunals have used various interpretative 

approaches to reach to FET‟s core elements stating that; this general obligation entails a 

combination of certain prerogatives and standards of protection such as: protection 

against arbitrariness
162

 and discrimination
163

; protection of confidence
164

 and legitimate 

expectations;
165

 stability,
166

 predictability,
167

 consistency.
168

 

160. In any case, as will be further demonstrated, Respondent accorded Claimant the 

FET due. 
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c) Respondent did not use governmental powers for improper purposes 

161. No act or omission performed by Freedonia can amount to a violation of FET since 

under no circumstances did Respondent take advantage of its state powers at the 

expense of foreign investors.  

162. The Sylvanian Congress lawfully and legitimately enacted certain domestic laws,
169

 

in order to remedy the situation that arose out of the breach of the safety obligations of 

FP.
170

 

163. In Neer, the first emblematic case to deal with FET, the tribunal set the threshold for 

the violation of the international minimum standard. Said tribunal concluded that 

governmental acts  

“…should amount to an outrage, to bad faith, to wilful neglect of duty, or to an 

insufficiency of governmental action so far short of international standards that 

every reasonable and impartial man would readily recognize its 

insufficiency.”
171

 

164. Similarly the tribunal in Genin found that: 

“FET is generally understood to provide a basic and general standard which is 

detached from the host State domestic law. While the exact content of this 

standard is not clear, the tribunal understands it to require an international 

minimum standard.”
172

 

165. Moreover, other international tribunal dealing with investment disputes, such as 

Azian, SD Myers and Waste Management II, agreed to this concept of FET.
173

 

166. Following this interpretation, it must be concluded that, in order to violate this 

standard the host state must incur in “acts showing a willful neglect of duty, an 

insufficiency of an action falling far below international standards”
174

 

167. Thus, as it will be shown in the following paragraphs, in the present case 

Respondent‟s conduct was, at all times, reasonable in accordance with the scope of the 
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FET standard interpretation mentioned above, and none of the sub-elements of FET 

have been accordingly materialized. 

d) Respondent provided FP with a stable Legal Framework and accordingly guaranteed 

it‟s Legitimate Expectations  

168. Sylvania signed a BIT with Freedonia, and acted in accordance with its provisions 

in preserving a stable and predictable investment climate in which Claimant operated. 

169. Some of these aspects of the FET can be found in CMS I
175

 where the tribunal stated 

that “a stable legal and business environment is an essential element of fair and 

equitable treatment”.  Similarly, in OEPC
176

 and Metalclad I,
177

 both of the tribunals 

agreed on the importance of the predictability of the legal framework.  However the 

OPEC tribunal, concluded that the FET standard applicable was the minimum 

international law standard.
178

  What is more, the tribunal in Tecmed explained that the 

host State is obliged to provide a treatment that does not affect the basic expectations of 

the investor.
179

 

170. In the case at hand, FP violated its safety obligations, therefore leaving no other 

option to the Congress of Sylvania than to react promptly and efficiently to that 

breach.
180

 

171. To sum up, Claimant‟s argument that Respondent‟s actions or omissions amount to 

a breach of Claimant‟s legitimate expectations
181

 is without merit since, when the 

explosion occurred, before commencing legislative amendments, Respondent had 

granted FP a five month period to submit a plan acceptable to the Government to curtail 

and remedy the damage cause by the Medanos Field Oil Spill.
182

  Given that such a plan 

was never submitted it was reasonable for Respondent to expect that FP was not likely 

to change its behaviour and act therefore accordingly. 
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172. On the legality subject, not only the Congress of Sylvania acted through the proper 

and legal proceedings
183

 but the much needed transfer of wells to the legitimately 

incorporated NPCS, reflects the type of conduct, the tribunal in Noble Ventures
184

 

declared “according to law”. 

173. On the legitimate expectations issue, it is generally accepted as the dominant 

elements of the FET standard.
185

  It seeks the protection of the basic expectations that 

were taken into account by the foreign investor to make the investment.  Following the 

Occidental tribunal, 

“The stability of the legal and business framework is thus an essential element 

of fair and equitable treatment”
186

 

174. In relation to Fredonia‟s legitimate expectations, such standard was ever affected by 

the Republic of Sylvania since the contract itself prescribed the “safety obligations”
187

 

on FP´s head.  Moreover, Respondent did not make any specific assurances to 

Freedonia concerning its investment.
188

  Claimant made its own studies over Sylvania 

legal framework and analysis of its investment.
189

 

175. Last but not least, the legal framework of Sylvania was transparent enough to ensure 

that should any company were to invest in Sylvania without violating any of its 

obligations, the Respondent‟s state would, as the Tecmed tribunal concluded 

 “act in a consistent manner…so that it may know beforehand any and all rules 

and regulations that will govern its investments, as well as (…) to be able to 

plan its investment and comply with such regulations.”
 190

 

e) Respondent did not breach any confidentiality expectation of Claimant‟s, which would 

have had no basis 

176. Claimant asserts that Respondent should be held liable for having materially 

breached an “alleged confidentiality obligation.”
191
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177. The first fundamental issue this Tribunal should consider is that no confidentiality 

obligation can be attributable to Respondent since such a clause was never stipulated, 

neither in the F-S BIT nor in the MLA. Consequently, Claimant‟s assertion is erroneous 

since Respondent is not bound by any duty of confidentiality towards FP. 

Secondly, had there been any confidentiality obligation, such duty was not breached. 

Moreover since the case is silent as regards the source of the leaked information from 

which the newspaper got access to,
192 no liability at all can be attributable to Sylvania. 

178. In any case, Respondent contends that it is up to Claimant to demonstrate any 

potential damage suffered due to the publication of “La Reforma”. However, it must be 

emphasized that no new information was revealed by the Respondent since on 16 June 

2009 in a nationally-televised press conference,
193

 scientific advisors to the Sylvanian 

Government expressed to the public their professional point of view in respect of the 

matter in dispute.  

179. Regarding the supposed prejudice suffered by FP after the release of the 

confidential information
194

; the excerpt posted in “La Reforma” on July 24
th

 has 

nothing to do with the drop in the price of FP‟s shares since it was a public fact that FP 

could not cope with the situation, even before the release of the information.  

180. Consequently, Claimant could not have suffered any harm from a report which did 

not contain any new substantial information regarding the events taking place after the 

explosion.
 

181. Finally, had there been any damaged suffered by Claimant, Sylvania cannot be held 

liable for the actions taken by a private news paper.
 

182. To conclude, Respondent should not be held liable for any breach of confidentiality 

since: I) no confidentiality obligation was ever established, II) in the alternative, there 
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was no breach of the Claimant`s confidentiality expectations and III) if anyone where to 

be held liable that would be “La Reforma” newspaper and not Sylvania. 

f) Due process was always available and there was no denial of justice 

183. A denial of justice relates to serious inadequacies in the state‟s judicial or 

administrative system with respect to the judicial protection of foreigners and their 

rights.
195

 

184. In the same line, in 1929, the widely known Harvard Draft Convention, codified the 

principle of denial of justice as follows:  

“Denial of justice exists where there is a denial, unwarranted delay or 

obstruction of access to courts, gross deficiency in the administration of 

judicial or remedial process, failure to provide those guaranties which are 

generally considered indispensable to the proper administration of justice or a 

manifestly unjust judgment. An error of a national court which does not 

produce manifest injustice is not a denial of justice.” 

185. No violation of administrative due process or denial of justice, was ever committed 

against the Freedonian company, instead, violating a contractual obligation, the State 

owned company decided to file its claims before ICC although there is a decision 

pending hearing this issue.  

186. The executive order is not subject to appeal because of its own nature.  In high risk 

cases like the present, the execution must be prompt, since a delay could have grave 

damages.  

g) Respondent did not discriminate against Claimant 

187. Art. 2 (3) of S-F BIT prescribes: 

The Contracting Parties shall ensure that the management, maintenance, 

enjoyment, transformation, cessation and liquidation of Investments effected in 

their Territory by Investors of the other Contracting Party, as well as the 

companies and firms in which these Investments have been made, shall in no 

way be subject to unjustified or discriminatory measures 
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188. Respondent complied with this provision, since it never adopted any measure 

impairing in any way Claimant‟s investment 

189. The Loewen tribunal concluded “a decision which is in breach of municipal law and 

is discriminatory against the foreign litigant amounts to manifest injustice”, however, 

Claimant‟s assertion have no ground, since, no arbitrary or discriminatory measures 

were taken against FP, on the contrary the non-exclusive license
196

 allowed the 

company to be in the exact position than any other Sylvanian company.  

h) Conclusion 

190. To conclude, as stated in this section, Respondent complied with the FET due under 

the F-S BIT.  Since it maintains the legal framework necessary to comply with 

Claimant‟s legitimate expectations, it also acted transparently, granted due process, and 

did not incur any discriminatory measure. 

III. Respondent granted Claimant constant FPS 

a) Respondent‟s actions did not breach the FPS standard 

191. Claimant alleges that Respondent acted in violation of its obligation to ensure FPS 

by generally failing to take appropriate actions to protect FP‟s investment in 

Sylvania.
197

 

192. Art. 2 of F-S BIT in its relevant part reads: 

“2.2 The Contracting Parties shall at all times ensure treatment in 

accordance with customary international law, including fair and equitable 

treatment and full protection and security, of the Investments of Investors of the 

other Contracting Party.” 

193. In international law, FPS is unanimously accepted as an obligation to host states to 

act in good-faith in order to protect foreign investments.  Tribunals have indicated that 

this obligation is not of result, but rather than an obligation of making good-faith efforts 

to protect the foreign property.
198
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194. However, it cannot be construed from the concept mentioned above that an absolute 

obligation of warranty is entailed as regard investor‟s property. 

195. In this line, the tribunal in Azurix, a leading case on this matter, stresses that: 

“The provision of “constant protection and security” cannot be construed as 

the giving of a warranty that property shall never in any circumstances be 

occupied or disturbed.”
199

  

196. In relation to the acts of the government of Sylvania, as was discussed in ¶6 above, 

the government sent a written communication to the local subsidiary of FP, urging them 

to take all appropriate measures against the catastrophe and submit a plan acceptable to 

the Government to curtail and remedy the damage.
200

  Having FPSA been incapable of 

remedy the situation, or even submit the said document, the Sylvanian Government has 

no choice but to immediately intervene through NPSC in relation to the emergency and 

therefore secure FP facilities and operators, as always does in such circumstances.  

197. In the case at hand, Respondent acted on behalf of legal basis of an executive 

order
201

 motivated on Claimant‟s failure to comply with its safety obligation.  

Moreover, FP‟s personnel left the premises voluntarily and they did never fear for their 

safety or well-being. 

198. In addition, the majority of tribunals understood that FPS standard means an 

obligation for the host state to act in a “diligent” manner in order to protect foreign 

investors.
202

 

199. Respondent submits that the correct interpretation of the FPS in F-S BIT is the one 

provided by Prof. DOLZER in the following terms: 

“This standard does not provide an absolute protection against physical or 

legal infringement. In terms of the law of the state responsibility, the host state 

is not placed under an obligation of strict liability to prevent such violations. It 

is generally accepted that the host state will have to exercise “due diligence” 
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and will have to take such measures protecting the foreign investment as are 

reasonable under the circumstances.”
203

 

b) Conclusion 

200. As is evidenced along this section, it follows that Respondent actions amounted to 

the full security and protection required by the F-S BIT.  

IV. The requirements to trigger Sylvania´s responsibility are not fulfilled 

201. The inclusion of Art. 9 in the F-S BIT allows parties to take measures they consider 

necessary when a situation of emergency or crisis takes place.  Such clause, most 

commonly called NPM clause, provides the party applying it with a certain amount of 

reasons that justify its applicability.  The provision‟s main effect is to protect the 

measures adopted by the State by eliminating the possibility of violating treaty 

obligation that may arise from those measures.  

202. Following this line of reasoning, Respondent contends that: (a) Measures adopted 

by Respondent are justified under the NPM provided by Art. 9 of F-S BIT; (b) Art. 9 is 

explicitly self-judging, Respondent is the sole judge of the measures in question; (c) 

State of Necessity in International Customary Law differs from Art 9 of the F-S BIT, 

and should not be consider as the applicable law; (d) Alternatively, respondent should 

be exempted from liability under Art. 25 of the DARS; and (e) in any event, Respondent 

owes no compensation to Claimant. 

a) Measures adopted by Respondent are justified under the NPM provided by Art. 9 of F-S 

BIT 

203.  Art. 9.2 of the F-S BIT, provides as follows:  

“Nothing in this Agreement shall be construed: (…) 

2. To preclude a Party from applying measures that it considers necessary for 

the  maintenance or restoration of public order, the fulfillment of its obligations 

with respect to the maintenance or restoration of international peace or 

security, the observance of its international law obligations, or the protection of 

its own essential interests.” (Emphasis added)” 
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204. Art. 9 of the F-S BIT is a typical NPM clause found in most of the BIT´s 

worldwide.
204

  It is not the act of chance or a mere accident that we find Art 9 in the F-S 

BIT.  It was deliberately incorporated by the parties in order to maintain certain 

sovereign powers to themselves if an exceptional circumstance of emergency or crisis 

were to arise.  

205. A NPM is a provision that limits the applicability of investor protections under the 

BIT in exceptional circumstances.
205

  These NPM clauses allow states to take actions 

otherwise inconsistent with the treaty when, for example, the actions are necessary for 

the protection of essential security, the maintenance of public order, or to respond to a 

public health emergency.
206

 

206. As the CMS Annulment tribunal put it:  

“The fact that a measure is not precluded by a treaty means that such a 

measure is not prohibited and hence, does not breach any obligation.”
207

 

207. In light of the crisis created by the oil spill, Respondent had the duty to comply with 

its obligations as a State.  Respondent thereof contends that Sylvania´s enactment of the 

Emergency executive order was a necessary and legitimate measure. 

208. Coming under considerable public pressure, Respondent amended the OPA 

increasing the limitation on liability,
208

 since previous limitation bared no connection 

whatsoever with present facts concerning damages to Respondent‟s territory, economy 

and population.  

209. Claimant informed Respondent that it might take them up to six months to 

completely seal off the leaking oil wells.
209

  It was not until seventeen months later that 
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Respondent decided to take over the damaged wells.  Providing Claimant with more 

than enough time to remedy the situation, a task they were unwilling or unable to do.
210

 

210. Not only was Respondent obliged to address the situation for Sylvania‟s national 

interest and of its community as a whole, but also for Claimant‟s investment protection 

and the safety of its personnel, therefore granting Claimant with FPS. 

211. Respondent concludes there is no violation to the BIT since the exemption to 

liability is provided for by the treaty itself.  By taking the actions it considered 

necessary to safeguard its essential interest under an exceptional circumstance
211

 

Respondent made full use of Art. 9 of the F-S BIT.  Moreover, when a NPM is 

applicable no compensation is payable.
212

 

“As long as the host-state's actions are taken in pursuit of one of the 

permissible objectives specified in the NPM clause, acts otherwise prohibited 

by the treaty do not constitute breaches of the treaty and states should face no 

liability under the BIT.”
213

 

b) Art. 9 is explicitly self-judging, Respondent is the sole judge of the measures in 

question 

212.  If we analyze the plain language of Art. 9.2 of the F-S BIT we will arrive to the 

conclusion that it has an explicit self-judging nature.  This is mainly provided by the 

fact that the parties intended to include in its wording “measures that it considers 

necessary”.  In doing so, Freedonia and Sylvania made sure to leave the party applying 

them with a broad leeway or degree of autonomy to choose the actions it considers 

necessary to address the situation. 

213. The VCLT provides the general rule of interpretation for international treaties:  

“A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose.”
214
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214. Arbitration tribunals are barred from a judicial review of the measures at stake.  The 

State invoking this clause is the sole judge of the necessity.  Then, it is up to an arbitral 

tribunal, to appreciate the “good faith” of State determination.  Self-judging clauses, 

limits the scope of the tribunal to review the necessity and the measures adopted.
215

 

215. Art. 9 differ from similar NPM clauses included in other BIT‟s which have also 

been subject of several tribunals‟ analysis.  One of the most controversial provisions in 

this regard is Art. XI of the Argentina-United States BIT which in its relevant part 

reads: “This Treaty shall not preclude the application by either Party of measures 

necessary for...” whilst F-S BIT clearly deviates from that line of reasoning by stating 

“measures it considers necessary for.” 

216. Although Claimant may contend the opposite it is clear that the parties intended the 

provision to be explicitly self-judging, keeping Sovereign powers exclusively for 

themselves when matters of National Security were at stake.  To review such measures 

would be to go against the very will of the parties to the BIT, and to deviate from the 

ordinary meaning to be given to the terms in their context and in the light of the 

Treaty‟s object and purpose.  

217. Given all the circumstances already described, Respondent submits that it was 

forced to make use of the essential security exception and it did so on justified grounds.  

All the measures adopted were considered necessary in good faith in accordance with 

Art. 26 of the VCLT, and it did not act outside the scope of the BIT. 

c)  State of Necessity in International Customary Law differs from Art 9 of the F-S BIT, 

and should not be consider as the applicable law  

218. States may have a double layer of justification for invoking State of emergency as a 

liability exception.  On the one hand, international customary law commonly associated 

with the definition provided by Art. 25 of the DARS.  And on the other hand, 

international treaty law and the NPM clauses already above mentioned. There are 

several substantial differences between the two exceptions. 
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219. While customary international state of necessity provides a justified reason for 

breaching an international obligation and absolves the State of legal responsibility 

because it is recognized as a circumstance precluding wrongfulness, NPM clauses 

prevent those Treaty violations altogether.  That is to say, the action taken by the State 

does not breach any Treaty obligation because it is allowed to do so by the Treaty itself.  

220. While in the first case the action does constitute a breach of an obligation but a duly 

justified one, in the second case there is no breach at all.  We can therefore say 

customary defence are secondary legal rules that relieve liability ex post facto and NPM 

are primary legal rules that relieve liability ex ante facto.
216

 

221. Following the Sempra annulment committee´s view: 

“Where the treaty permits or excuses conduct adverse to the investor in specific 

circumstances enunciated in the treaty, it follows that the terms of the treaty 

itself exclude the protection to the investor that the treaty would otherwise have 

provided.”
217

 

222. Following this line of reasoning, Respondent contends that this Tribunal should find 

that it is necessary and foremost to apply the F-S BIT provisions since they constitute 

the applicable law.
218

 

d) Alternatively, respondent should be exempted from liability under Art. 25 of the DARS 

223. Respondent contends that the taking over of the premises of the oil wells was 

justified under Art. 9.2 of the F-S BIT.  Art. 9 of the F-S BIT does not need to be 

complemented with International Customary Law.  The Treaty is the first applicable 

law.  

224. Should the Tribunal consider otherwise, Respondent alternatively claims its actions 

satisfied requirements under Art. 25 of the DARS and should therefore not be liable for 

them since: i) It was the only way for the State to safeguard an essential interest against 

a grave and imminent peril; moreover ii) It did not seriously impair an essential interest 

of any other State or the international community as a whole; furthermore iii) The 
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international obligation did not exclude the possibility of invoking necessity; and 

finally, iv)The State did not contribute to the situation of necessity 

i) It was the only way for the State to safeguard an essential interest against a 

grave and imminent peril 

225. The chaotic situation that disrupted Sylvania‟s normal development caused by the 

oil spill called for urgent and drastic measures.  There is no doubt that Sylvania was 

going through an emergency situation that threatened its essential interests. Roberto 

Ago, one of the mentors of the DARS, has stated that essential interests include those 

related to “different matters such as the economy, ecology or other.”
219

  This view is 

also shared by JULIO BARBOZA,
220

 the LG&E tribunal
221

, and Commentary 14 to Art. 25 

of the DARS. 

226. It was clear that Claimant was not going to provide any answer.  Claimant was 

given more than enough opportunities to provide a solution.  Such solution never took 

place. 

227. In light of Claimant´s inactions and inefficiency in solving the oil leak problem,
222

 

facing such a grave and imminent peril, Respondent was left with no other choice than 

stepping in.  The only way it could do this was by exercising its right of having its 

national companies taking over the premises of the damaged oil wells, since the 

Agreement provided for a non-exclusive license between the parties.
223

 

ii) It did not seriously impair an essential interest of any other State or the 

international community as a whole 

228. Not only did the measures taken by Respondent not impair an essential interest of 

any other State nor the international community as a whole, but in fact they protected 

them. 
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229. Facing a national emergency, it was both paramount for Respondent to take 

measures to address the situation and also its international duty.  Oil spills can rapidly 

spread and cause severe damage, not only for the State in which they take place but also 

in neighbouring countries and international waters.  As the confidential report stated:  

“There is a high probability that the flow could become unchecked and result in 

higher released volumes than ever anticipated.”
224

 

230. The very same preamble of the F-S BIT follows this line of reasoning when it states: 

“Acknowledging that offering encouragement (...) will foster the prosperity of both 

Contracting Parties, consistent with the protection of health, safety, environmental, and 

international labour standards and the goal of sustainability.” 

iii)  The international obligation did not exclude the possibility of invoking 

necessity 

231. No essential interest was impaired by Respondent‟s actions, neither from Freedonia 

nor the international community.  The BIT does not preclude the invocation of 

necessity. 

iv) The State did not contribute to the situation of necessity 

232. The explosion that took place on Claimant‟s oil wells
225

 caused severe damages to 

Respondent.
226

  Respondent‟s priority since then has always been to look for a solution.  

It would be unreasonable to conclude that Respondent contributed to a state of necessity 

it desperately tried to prevent. 

233. Not only was Respondent obliged to address the situation for Sylvania´s national 

interest and of its community as a whole, but also for Claimant‟s investment protection 

and the safety of its personnel, therefore granting Claimant with FPS. 
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e)  Respondent owes no compensation 

234. As it has been already stated in ¶211, when a NPM is applicable no compensation is 

payable, while the enforcement of Art. 25 leads to the application of compensations 

under Art. 27 of the DARS.  Commentary 6 of said Art. states that:  

“It will be for the State invoking a circumstance precluding wrongfulness to 

agree with any affected States on the possibility and extent of compensation 

payable in a given case.” 

235. Thus, compensation is not mandatory due to the discretional character of this 

provision. 

V. Prayer for Relief 

236. Pursuant to the above considerations of law and fact, Sylvania respectfully request 

that the Tribunal find that it has no jurisdiction to rule over the present dispute. 

237. In the alternative case that the Tribunal considers to have jurisdiction over the 

presents, this Tribunal should issue an award: 

 Dismissing each and every claims submitted by Claimant, and 

 Ordering Claimant to pay the cost, expenses and counsel fees incurred as result 

of these proceedings. 

Respectfully submitted, 


