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STATEMENT OF FACTS  

1. On 13 June 1994, Freedonia and Sylvania signed a Bilateral Investment Treaty (“BIT”). Both 

countries are also members to the UN Convention on Biodiversity (“Biodiversity 

Convention”) and the Energy Charter Treaty (“ECT”). 

2. Claimant, Freedonia Petroleum LLC (“Freedonia Petroleum”), an international energy 

company with expertise in oil exploration and production established a wholly owned 

subsidiary within Sylvania to participate in a tender process, in accordance with Sylvanian 

law. The Government of Freedonia owns a majority stake in Freedonia Petroleum. 

3. The Republic of Sylvania awarded an exploration and drilling license to FPS on 1 February 

2007.  The license was contingent on 12% royalty fees to be paid towards Sylvania.  FPS 

also undertook to comply with Sylvanian safety requirements.  This included a requirement 

to prevent the discharge of any oil on navigable waters. 

4. On 9 June 2009 an explosion occurred in the Medanos Oil Field resulting in the release of 

35,000 to 60,000 gallons of oil a day into the Gulf of Libertad. Experts predicted a strong 

likelihood that the oil may wreak havoc on the Sylvanian Coast. 

5. Despite repeated requests by the government to comply with its contractual obligations FPS 

failed to stem the flow of oil and to clean up the spill.  

6. To respond to the oil spill, the government created a national oil company (“NOC”), the 

National Petroleum Company of Sylvania (“NPCS”) by enacting the Hydrocarbon Law. In 

conjunction with an FPS team, the government was able to stem the flow of oil but still had a 

significant cleanup task to perform. 

7. On 29 November 2010 the government permitted NPCS to use FPS’ facilities to respond to 

this danger. NPCS used the facilities towards the on-going cleanup efforts. 

8. On 23 March 2011, Freedonia Petroleum filed a request for arbitration against Sylvania.



2 

ARGUMENT  

PART ONE: JURISDICTION OF CLAIMANT’S CLAIMS  

I.  CLAIMANT DOES NOT ENJOY ACCESS TO THE ICC ARBITRAL P ROCESS 

BECAUSE NO SUCH ACCESS IS GRANTED IN THE BIT. 

9. Both the Republic of Freedonia (“Freedonia”) and the Republic of Sylvania (“Sylvania”) 

have ratified the Treaty Between the Republic of Freedonia and the Republic of Sylvania 

Concerning the Encouragement and Reciprocal Protection of Investments (the “Freedonia-

Sylvania BIT” or the “BIT”).1   Respondent Sylvania has also a party to the Vienna 

Convention on the Law of Treaties.2  As such, Sylvania is bound by the language of the BIT, 

in accordance with the Vienna Convention on the Law of Treaties.3 

10. In Article 10 of the Freedonia-Sylvania BIT, Respondent has guaranteed 

“the observance of any obligation it has assumed with regard to Investments in its 
Territory by Investors of the other Contracting Party.”4 

11. Therefore, in order for Claimant to enjoy access to the ICC arbitral process, (1) Claimant 

must be an Investor of a Contracting Party, (2) Claimant’s investments must meet the 

definition of “Investment” under the BIT, and (3) there must be a question to be arbitrated of 

whether Respondent has breached its obligation under the BIT.  It is sufficient for this 

Tribunal to deny Claimant access to the ICC arbitral process if any of these three 

requirements is not met. 

12. Respondent will show that Claimant is not an Investor of a Contracting Party and that there is 

no question to be arbitrated under the BIT. 

A. Claimant is a Contracting Party to the BIT and not an Investor of a Contracting 

Party. 

13. Claimant is subject to the majority ownership of the Government of Freedonia.5  Majority 

ownership of Claimant by the Government of Freedonia indicates that Claimant is an agent 

of the Government of Freedonia, acting on its behalf and under its control.  As such, 

Claimant does not have the required characteristics of an “Investor” under the BIT.  Because 

                                                
1 Freedonia-Sylvania BIT, Art. 16. 
2 #9, 4 June Requests for Clarification. 
3 Vienna Convention on the Law of Treaties, Art. 18. 
4 Freedonia-Sylvania BIT, Art. 10. 
5 Uncontested facts, para. 1. 
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Claimant is not an Investor, Claimant is owed no duty or protection, such as access to the 

ICC arbitral process, under the BIT. 

14. The Freedonia and the Republic of Sylvania (“Sylvania”) have ratified the Freedonia-

Sylvania BIT.6  The relevant definition of “Investor” is given as follows: 

“The term ‘Investor’ shall be construed to mean, with regard to either Contracting Party: 
(b) any legal person established in the Territory of one of the Contracting Party in 
accordance with the respective national legislation such as public establishments, joint-
stock corporations or partnerships, foundations or associations, regardless of whether 
their liability is limited or otherwise; provided in all cases that the above defined natural 
and legal persons do not pursue sovereign activities and are not funded by the other 
Contracting Party.”7 

This language indicates that Claimant must meet each element of this definition: 

1. Claimant must be a legal person established in the Territory of Freedonia in accordance 

with the national legislation of Freedonia; 

2. Claimant does not pursue sovereign activities; and 

3. Claimant is not funded by the other Contracting Party (i.e., Sylvania). 

There is an additional element that merits the Tribunal’s consideration: whether Claimant is a 

State agency; i.e., whether Claimant is acting as the Republic of Freedonia itself.  This 

consideration arises from the Preamble of the Freedonia-Sylvania BIT, wherein the treaty 

announces that the Contracting Parties seek to encourage “investment by nationals of one 

Contracting Party in the territory of the other Contracting Party.”8  This language merits 

attention because it would seem to preclude protection of an investing Contracting Party, as 

that party would not be a “national.” 

15. Respondent concedes that Claimant is established in the Territory of Freedonia in accordance 

with the national legislation of Freedonia9 and that Claimant is not funded by Sylvania.  

However, Respondent contends that Claimant’s investment activities in the Medanos Field 

amount to sovereign activities, those activities performed by sovereign entities.  Respondent 

also contends that Claimant is an agency of the Government of Freedonia and, as such, is not 

entitled to the protections offered by the BIT. 

1. Claimant was acting as an agent for the Government of Freedonia. 

                                                
6 Freedonia-Sylvania BIT, Art. 16. 
7 Freedonia-Sylvania BIT, Art. 3. 
8 Freedonia-Sylvania BIT, Preamble. 
9 #61, 6 August Requests for Clarification. 



4 

16. The Government of Freedonia is a majority shareholder in Claimant, enjoying a 60% 

ownership stake.10  It is true that mere majority ownership of a corporation does not grant 

total control; however, majority ownership combined with the distributed ownership of the 

remainder of the company’s stock gives the majority owner considerable power over that 

company and its actions.11  This concept is ancient; as the Supreme Court of Pennsylvania 

mentioned in 1886: “[i]t is too plain to bear argument that the ownership of the stock of a 

corporation carries with it the control of the corporation.”12 

17. Further, in the case of Maffezini v. Spain, the ICSID Tribunal considered state ownership and 

held that  

“a finding that the entity is owned by the State, directly or indirectly, gives rise to a 
rebuttable presumption that it is a State entity.”13 

This presumption may be rebutted by a consideration of the entity’s activities and its nature, 

purpose, and objectives. 

18. Respondent grants that, in many cases where arbitration tribunals have considered cases 

involving investors that are partly- or wholly-funded by States, they have decided that the 

investor was not a State agency.14  However, in these cases, the potential for harm to the host 

state caused by the investment at issue was much lower than in the case before this Tribunal 

now.  Even the largest award granted was for less than USD 200,000,000.15  However, the 

amount of damage that Respondent has suffered due to Claimant’s actions and failures is 

expected to total in the hundreds of billions of Sylvanian Dollars.16 

19. While this factor may not be typical of the Tribunal’s process of determining whether an 

entity is a State agency, Respondent contends that it is relevant.  The acts of armed forces in 

the absence of a state of war or of armed conflict are generally considered state acts.17  

Among the reasons for this is the fact that the acts of armed forces have the potential to cause 

great harm.  Respondent contends that, where a corporation, under majority ownership by a 

                                                
10 Uncontested facts, para. 1. 
11 T. Clarke, International Corporate Governance: A Comparative Approach, pp. 87-8. 
12 Pennsylvania R. Co. v. Commonwealth, 7 A. 368 (Pa. 1886). 
13 Maffezini v. Spain, para. 77. 
14 CSOB v. Slovakia, paras. 16-27; CDC v. Seychelles, paras. 6, 19, and 34; Rumeli Telekom v. Kazakhstan, paras. 
325-328. 
15 Rumeli Telekom v. Kazakhstan, para. 814. 
16 Uncontested facts, para. 5. 
17 I. Brownlie, System of the Law of Nations: State Responsibility, pp. 139-140. 
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State, has the potential to cause such great harm as was done to Respondent by Claimant, that 

corporation is properly and justly considered a State agency. 

20. As such, it is proper and just for this Tribunal to find that Claimant is a State agency of the 

Government of Freedonia and, in doing so, deny Claimant access to the ICC arbitral process 

on the grounds that it is not an Investor as defined by the Freedonia-Sylvania BIT. 

2. Claimant pursued sovereign activities. 

21. The investment activities in question are the exploration and oil extraction Claimant 

prosecuted in the Medanos Field in the Libertad Gulf.18  In determining whether these 

activities represent “sovereign activities” or activities normally carried out by sovereign 

entities, the Maffezini v. Spain Tribunal mentioned that “typically governmental tasks” 

include those not usually carried out by private entities. 

22. Respondent does not dispute the fact that there are some private oil companies operating 

throughout the world, pursuing the exploration and production of crude oil, as Claimant was.  

However, the largest energy companies in the world (as measured by controlled reserves) are 

state-owned enterprises, which control a total of over 75% of all crude oil production.19  Due 

to the fact that crude oil exploration and production has come so much into the domain of 

state-owned oil companies, it is reasonable to consider that such activities are more and more 

becoming government functions. 

23. While Respondent grants that a wholesale classification of oil exploration and production as 

a “sovereign activity” may be overbroad, it would draw the Tribunal’s attention to the fact 

that such activities are primarily pursued by government organs.  So, too, is the case in this 

dispute, where the Claimant, under majority ownership by the Government of Freedonia, 

pursued activities both that carried with them potential for enormous economic harm to 

Respondent and that are typically carried out by State-owned oil companies. 

24. Therefore, Respondent respectfully submits that Claimant is properly classified as a State 

agency, not an Investor, and accordingly requests that this Tribunal deny jurisdiction on the 

grounds of Claimant’s failure to meet the requirements imposed by the BIT. 

B. No arbitrable question has arisen because Respondent has breached no obligations 

under the BIT. 

                                                
18 Uncontested facts, paras. 4-5. 
19 I. Bremmer, The Long Shadow of the Visible Hand, Wall Street Journal, 22 May 2010. 
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25. As discussed above in paragraphs 15-17, Claimant is a State agency of the Republic of 

Freedonia.  It was acting on behalf of Freedonia and pursued activities that are properly 

classified as government functions or sovereign activities.  Therefore, it is improper to accord 

Claimant any classification as an Investor (as defined by the BIT) rather than as an organ of 

Freedonia.  As such, Claimant and the Republic of Freedonia are effectively the same, and 

there is no provision in the BIT that grants an ICC tribunal jurisdiction over a claim brought 

by Freedonia against Sylvania.  (Such claims are properly pursued under the procedures set 

forth in Article 12 of the BIT.) 

26. Further, the Freedonia-Sylvania BIT obligates each Contracting Party to provide protection 

only for “Investments in its Territory by Investors of the other Contracting Party.”20  While 

Claimant’s claims do arise from activity related to an Investment (as defined by the BIT), 

Claimant is not an Investor within the BIT’s definitions.  Therefore, Sylvania has guaranteed 

no observation of any obligations through the BIT. 

27. With no obligations to refrain from committing an expropriation of Claimant’s investments 

or property, Respondent was well within its sovereign rights21 to occupy Claimant’s oil wells 

temporarily in order to effect necessary repairs22 and to amend its own, domestic laws in a 

non-discriminatory manner23.  (However, Respondent does not concede that it committed an 

expropriation.)  (Indeed, even if this Tribunal finds that Claimant is an Investor and that the 

BIT does extend to Claimant’s claims, Respondent was still within its rights accorded by the 

BIT to protect its essential security interests.24  Further discussion follows in Part 3 of this 

Memorial.) 

28. Because Claimant is not an Investor as defined by the BIT and because the BIT imposes no 

obligations on Respondent with respect to Claimant’s investment, no arbitrable question or 

dispute has arisen under the BIT.  Therefore, Respondent respectfully requests that this 

Tribunal find that its jurisdiction does not extend to Claimant’s claims. 

II.  THE APPEAL TO THE SYLVANIAN MINISTRY OF ENERGY BY F REEDONIA 

PETROLEUM, S.A. PRECLUDES CLAIMANT’S ACCESS TO THE ICC 

ARBITRAL PROCESS. 

                                                
20 Freedonia-Sylvania BIT, Art. 10. 
21 R. Dolzer and C. Schreuer, Principles of International Investment Law, p. 89. 
22 Uncontested facts, para. 23. 
23 Uncontested facts, paras. 11-13. 
24 Freedonia-Sylvania BIT, Art. 9. 
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29. In order for this Tribunal to have jurisdiction over any dispute that has been submitted to it, 

the parties involved must consent to arbitration under the Rules.25  Respondent concedes that 

Claimant has consented through the filing of its request for arbitration26 ; however, 

Respondent has not consented to the arbitration. 

30. In the BIT between Freedonia and Sylvania, the contracting parties have accepted the 

jurisdiction of the ICC except in certain circumstances; one of those circumstances is the case 

where  

“the Investment Dispute has not, for any reason, been submitted for resolution in 
accordance with any applicable dispute settlement procedures previously agreed to by the 
parties to the dispute.”27 

31. In this case, the dispute has been submitted for resolution—several times, in fact: (1) 

discussions lasting one month were held between Claimant and Respondent28; (2) declaratory 

relief has been sought from the Courts of Sylvania29; and (3) administrative proceedings 

before the Sylvanian Ministry of Energy have been initiated.30 

32. In each instance of the parties’ pursuit of dispute settlement procedures, there has been 

complete agreement by each party to the dispute.  When considering the actions of FPS in 

each of these procedures, it is important to keep in mind that FPS is wholly owned by 

Claimant and that, as a result, Claimant tacitly approves of, requests, or agrees to each course 

of action taken by FPS.31 

33. In the case of discussions between Claimant and Respondent, there has been no evidence 

presented by either party of a disagreement with the forum or with the procedures themselves.  

Admittedly, the parties did not reach an agreement on the substance of the dispute, but the 

fact that the discussions lasted one month is a reasonable indication that the parties agreed to 

the procedure. 

34. In the case of FPS’ pursuit of declaratory relief from the Courts of Sylvania, it is again 

reasonable and appropriate to impute to Claimant agreement with the dispute settlement 

procedures offered by the Courts of Sylvania.  Indeed, FPS initiated the proceedings, and 

                                                
25 The ICC Rules of Arbitration, Art. 6.1. 
26 Uncontested facts, para. 26 
27 Freedonia-Sylvania BIT, Art. 11.3. 
28 Uncontested facts, para. 16. 
29 Uncontested facts, para. 16. 
30 Uncontested facts, para. 17. 
31 “It is too plain to bear argument that the ownership of the stock of a corporation carries with it the control of the 
corporation.”  Pennsylvania R. Co. v. Commonwealth, 7 A. 368 (Pa. 1886). 
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there is no reason to believe that it did so without Claimant’s agreement.  Rather, the fact that 

Claimant’s wholly-owned subsidiary initiated, and is not responding to, proceedings in the 

Courts is a strong indicator that Claimant agrees to that forum. 

35. Again, pursuit of declaratory relief from the Sylvanian Ministry of Energy by FPS indicates 

that Claimant agrees to the use of this forum for the pursuit of a resolution to this dispute. 

36. The BIT does not permit the “forum-shopping” that Claimant now seeks.  Indeed, Claimant 

may argue that FPS, not Claimant, was the party to submit the dispute to discussions, the 

Courts of Sylvania, or the Sylvanian Ministry of Energy.  However, the BIT does not require 

that the Claimant be the same legal entity in both the dispute settlement procedures and in the 

ICC arbitration proceeding in order to preclude ICC jurisdiction. 

37. Rather, Respondent’s consent to ICC jurisdiction is denied if the Investment Dispute itself is 

submitted to applicable dispute settlement procedures.32   Under Article 11.1 of the 

Freedonia-Sylvania BIT, the relevant definition of “Investment Dispute” is 

“defined as a dispute involving (c) an alleged breach of any right conferred or created by 
this Agreement with respect to an Investor or an Investment of an Investor of a 
Contracting Party.” 

38. Claimant has alleged breaches of rights protected by the BIT with respect to an Investor, 

Investment, or an Investor of a Contracting Party, as defined by the BIT.33  As such, the 

Investment Dispute is subject to the control of Article 11.3 of the BIT, which withholds 

Respondent’s consent to ICC jurisdiction. 

39. Therefore, Respondent has not consented to ICC jurisdiction, and the procedural 

requirements of the BIT have not been met.  Accordingly, Respondent respectfully requests 

that this Tribunal find that its jurisdiction does not extend to Claimant’s claims. 

 

 

 

 

 

 

                                                
32 Freedonia-Sylvania BIT, Art. 11.3. 
33 Uncontested facts, Terms of Reference, para. c (i). 
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PART TWO: JURISDICTION OF RESPONDENT’S COUNTERCLAIM  

I.  THE FREEDONIA-SYLVANIA BIT GRANTS THIS TRIBUNAL JURI SDICTION 

OVER RESPONDENT’S COUNTERCLAIM. 

40. The Freedonia-Sylvania BIT defines an “Investment Dispute” as  

“a dispute involving (a) the interpretation or application of an Investment agreement 
between a Contracting Party and an Investor of the other Contracting Party; (b) the 
interpretation or application of any Investment authorization granted by a Contracting 
Party’s Investment authority to such Investor; or (c) an alleged breach of any right 
conferred or created by this Agreement with respect to an Investor or an Investment of an 
Investor of a Contracting Party.”34 

41. Respondent’s counterclaim for declaratory relief is made in response to the enormous 

economic damage it has suffered as a result of Claimant’s actions or failures to act.35  

Claimant owed Respondent a duty, under the Medanos License Agreement, to  

“take all appropriate measures to prevent discharges of oil on navigable water; and, in the 
event of a discharge, to ensure an immediate and effective removal of oil on navigable 
waters.”36 

42. Unfortunately, appropriate measures were not taken; oil was discharged on navigable water 

and, even as late as 6 August 2011, cleanup and remedial work is yet to be completed.37 

43. This failure of Claimant to comply with the obligations of the Medanos License Agreement 

has severely affected Respondent and its nationals, and Respondent seeks to enforce the 

liquated damages provision38 in that agreement. 

44. As such, Respondent has submitted an Investment Dispute, as defined by the BIT, to the ICC 

arbitral process for resolution, in accordance with the procedures set forth in the BIT. 

II.  THIS TRIBUNAL’S JURISDICTION EXTENDS TO RESPONDENT’S  

COUNTERCLAIM UNDER THE ICC RULES. 

45. In the alternative to and without prejudice to any other arguments in any other sections in this 

Memorial, this Tribunal’s jurisdiction under the ICC Rules extends to Respondent’s 

counterclaim for declaratory relief. 

46. The Rules specifically provide for the arbitration of counterclaims under Article 5.39  This 

Article imposes no limits on the substance of the counterclaim.  Respondent’s counterclaim 

                                                
34 Freedonia-Sylvania BIT, Art. 11.1. 
35 Terms of Reference, para. c (ii). 
36 Uncontested facts, para. 5. 
37 #49, 6 August Requests for Clarification. 
38 Uncontested facts, para. 17. 
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is directly related to Claimant’s investment and its activities and failures related to that 

investment.40 

47. Finally, the counterclaim is covered in the Terms of Reference41, so all of the procedural 

requirements of the ICC Rules have been met with respect to Respondent’s counterclaim. 

48. Therefore, Respondent has complied with all of the procedural and substantive requirements 

set forth in the BIT and in the ICC Rules and accordingly requests that this Tribunal find that 

its jurisdiction extends to Respondent’s counterclaim. 

 

 

                                                                                                                                                       
39 ICC Rules for Arbitration, Article 5. 
40 Uncontested facts, para. 27(b). 
41 Terms of Reference, para. c (ii). 
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PART THREE: MERITS  

I.  NPCS’ ACTS ARE NOT ATTRIBUTABLE TO RESPONDENT 

49. An “internationally wrongful act of a state” occurs when action(s) or omission(s) is 

“attributable to the state under international law;” and “constitutes a breach of an 

international obligation of that state.”42 Section I of the merits will address the attribution 

prong of this standard while Section II will address the allegations that Sylvania breached its 

international obligations.  

A. Affirmatively, Sylvania’s obligations erga omnes towards the community at large 

trumps any obligations owed under the BIT. 

50. As parties to both the Energy Charter Treaty [“ECT”] and the UN Convention on 

Biodiversity [“ Biodiversity Convention”], Freedonia and Sylvania have both committed to 

uphold the principles espoused in them.43  These principles therefore represent obligations 

erga omnes and are thus owed to each other as well as to “all other States parties to the same 

treaty, in view of their common values and concern for compliance, so that a breach of that 

obligation enables all these States to take action.”44  

51. Since the adoption of the Articles on State Responsibility and their acceptance as customary 

international law (“CIL”), it is clear that if Sylvania had failed to act and compel a cleanup, it 

would have been responsible for having committed an internationally wrongful act. 

52. In 1976 the ILC Commission proposed examples of cases constituting international “crimes” 

which included “a serious breach of an international obligation of essential importance for 

the safeguarding and preservation of the human environment … prohibiting massive 

pollution of . . . the seas.”45 

53. Under the UN Biodiversity Convention, both Freedonia and Sylvania undertook to ensure 

“that activities within their jurisdiction or control do not cause damage to the environment of 

other States or of areas beyond the limits of national jurisdiction” 46  To protect the 

environment, states have full power to develop the relevant plans and national strategies 

                                                
42 ILC Articles, Article 2 
43 #41, 4 June Requests for Clarification. 
44 International Law Institute, FIFTH COMMISSION, Obligations and rights erga omnes in international law, 
Adopted on 27 August 2005 
45 Yearbook of the International Law Commission, 1976, vol. II, Part Two at 95-96 
46 Biodiversity Convention, Article 3 
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needed.47 They also have broad leverage to “[p]romote national arrangements for emergency 

responses to activities or events, whether caused naturally or otherwise, which present a 

grave and imminent danger to biological diversity.48” Since the discharge of oil was onto 

“navigable waters” in the Gulf of Libertad, within Sylvania’s jurisdiction, it had a duty to 

ensure that the matter was promptly and effectively rectified.49  

54. The ECT provides that in accounting for obligations under international environmental 

treaties, “each Contracting Party shall strive to minimize in an economically efficient manner 

harmful Environmental Impacts occurring either within or outside its Area.”50  

55. As Sylvania was required to protect the environment in an economically efficient manner 

under its obligations in both the Biodiversity Convention and the ECT, it was required to take 

all actions to perform such a task. Permitting NPCS to take access to the damaged wells for 

the purpose of “cleanup and remedial work” was the only way in which it could live up to its 

international obligations.51  

56. Because state responsibility is only invoked if a conduct constitutes a breach of an 

international obligation, and here, Sylvania was acting clearly in an attempt to uphold its 

obligations erga omnes, NPCS acts are not attributable to Sylvania. 

B. NPCS is an “entity” of Sylvania within the meaning of Article 5 of the ILC Articles, 

but was not exercising elements of “governmental authority.” 

57. The ILC Articles on Responsibility of States for International Wrongful Acts (“ILC Articles”) 

provides clear standards for determining when attribution of conduct by a state entity can be 

made in CIL and have been consistently applied by arbitral tribunals.52 None of the ILC 

Articles are wholly satisfied under these standards. 

58. Claimant contends that NPCS’ actions were attributable to Respondent:  

1. It was an “organ” of the State of Sylvania, under Article 4; 

2. It was an “entity” of the State of Sylvania and was exercising “governmental authority,” 

according to Article 5; or 

                                                
47 Biodiversity Convention, Article 6 
48 Biodiversity Convention, Article 14(e) 
49 Uncontested Facts, paras. 5, 7 
50 ECT, Article 19 
51 Uncontested Facts, para. 23 
52 See e.g. Mafezzini v. Spain; Noble Ventures, Inc. v. Romania 
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3. It was a legal person acting on “instruction” of, or under the “direction or control of” 

Sylvania, according to Article 8. 

 
59. Claimant’s contentions are mistaken. NPCS’ actions were not attributable to Sylvania within 

the meaning of the ILC Articles and according to the BIT. 

1. NPCS is not an organ of Sylvania within the meaning of Article 4. 

60. The Commentary to Article4 makes it clear that a publicly owned company must be excluded 

from this category.53  NPCS had a separate legal personality from the State of Sylvania; it 

was not acting in an “apparent official capacity” or under “colour of authority” of Sylvania.54 

Rather, the “management and operating teams” sent in were NPCS personnel since they were 

actually operating to “assist the Sylvanian Government” in the cleanup response, not in its 

place.55 NPCS’ actions were secondary to those of the government itself, which was 

exercising its sovereign powers, independent of NPCS. 

2. NPCS is a state-owned entity according to Article 5, but was not exercising 

elements of “governmental authority,” nor was it acting in the place of the state. 

61. Though NPCS’ is a state-owned entity according to Article 5, it was not exercising elements 

of “governmental authority,” nor was it acting in the place of the state, when it agreed to 

undertake “the necessary remedial works.”56Repairing damaged oil wells is not an exercise 

of ‘governmental authority,’ specifically in the context of Sylvania, where oil exploitation 

and services have traditionally been performed in the private sector, by FPS.  

3. NPCS was not acting on the “instruction” of the government or under its 

“direction or control” within the meaning of Article 8. 

62. NPCS was merely permitted by the government to rectify the situation in the Gulf of 

Libertad. As is discussed below, the Ministry of Energy is the legitimate regulatory body 

within Sylvania. Merely being hired by the Ministry of Energy to perform remedial work is 

not enough to attribute responsibility for reasons described below. 

C. The treatment of “public companies” within the BIT precludes this tribunal from 

treating NPCS as an “entity” of Sylvania within the meaning of Article 5. 

                                                
53 Crawford, The International Law Commission's Articles on State Responsibility (2002) at 99 
54 Id 
55 Uncontested Facts, para. 23; 1st Request for Clarifications, Request 2; Executive Order No. 2010 – 1023, 29 
November 2010 
56 Uncontested Facts, para. 23 
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63. In setting out the definition of “Investor” under the BIT, both Contracting Parties accepted a 

definition that envisions a state-owned corporation as receiving private treatment, so long as 

it is engaged in private acts. 

1. NPCS was engaged in a private commercial activity within the meaning of the 

BIT and its actions are therefore not attributable to Respondent. 

64. The legal distinction between private and public acts of a state is explicitly incorporated into 

the BIT by way of Article 1(3).57  

65. An “Investor,” as defined in the BIT as:  

“Any legal person established in the Territory of one of the Contracting Part[ies] in 
accordance with the respective national legislation such as public establishments 
[emphasis added]. . . .”58 

66. Under the BIT, a company can still be an “Investor” if it is “publicly-owned.” If a publicly-

owned company is operating in the private sector, its acts should be treated as private acts, so 

long as it is not engaged in a “public or government function.”59 This is consistent with the 

other constructions of “Investor” in the same provision.60  

67. Acceptance of this definition follows the modern trend in CIL of recognizing a restrictive 

theory of sovereign immunity.61 Simply put: 

“Under the restrictive, as opposed to the “absolute”, theory of foreign sovereign 
immunity, a state is immune from the jurisdiction of foreign courts as to its sovereign or 
public acts (jure imperii), but not as to those that are private or commercial in character 
(jure gestionis)’.62  

68. The restrictive view of sovereign immunity makes the distinction between private and 

sovereign acts of governments. The BIT also makes this distinction.  

69. Since “Investor” under the BIT includes public companies, the tribunal should not consider 

NPCS as an organ or entity of Sylvania, but as a company performing commercial activities 

whose actions are not attributable to the Government of Sylvania.  

2. The tribunal should treat the acts of NPCS as any other private acts, therefore 

excluding attribution to Respondent. 

                                                
57 Freedonia-Sylvania BIT, Article 1(3) 
58 Id.  
59 Id. 
60 Freedonia-Sylvania BIT, Article 1(3)(c) 
61 See The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116 
62 Saudi Arabia v Nelson, 507 U.S. 349 (1993) at 359-60. 
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70. Since “public establishments” can be “Investors” under the BIT, the tribunal should make the 

distinction between sovereign acts and private commercial activity.63 NPCS was never 

engaged in a “public or government function” holding otherwise would be contrary to logic 

and industry practice.  

71. The uncontested facts clearly demonstrate that the Ministry of Energy is the sole body with 

administrative authority in the area of oil exploration and exploitation.  Though NPCS is a 

publicly held company (as is FPS), its exclusive areas of operation are in the private sector. It 

is a national oil company, not the country’s regulatory authority. 

72. Regulatory authority in Sylvania rests with the Ministry of Energy, as evidenced by FPSs 

dealings with the Ministry of Energy in its regulatory capacity.64 

73. This conforms to industry practice. In Iraq for example, the Ministry of Oil regulates the 

Iraqi National Oil Company (INOC); in Norway the Ministry of Petroleum and Energy 

regulates and manages the government’s interest in Statoil; in addition, both ministries 

regulate the activities of foreign energy operators within their borders.  

74. As the arbitral tribunal held in Consortium RFCC v. Morocco, contractual rights can be the 

subject of expropriation, but “[f]or a contracting state to be held liable, it had to be proven 

that the state, or an emanation thereof, acted outside the scope of its role as a private 

contractual party.”65 In addition the actions taken during the takeover had to nullify rights 

granted under the BIT.66 

75. NPCS was not operating under Sylvania’s direction and control, but was merely trying to 

perform its task of cleaning up the oil in the Gulf of Libertad.67 It was set up in accordance 

with local laws for this purpose.68 As the licensing agreement between FPS and Sylvania was 

not exclusive, it did not prevent the national government of Sylvania from setting up a NOC 

to perform this task.69 

76. NPCS operates horizontally with FPS; the Ministry of Energy is the vertical structure 

exercising state control.70 Like FPS, NPCS was operating in a private capacity, rather than 

                                                
63 S.T. Tringali Co v. The Tug Pemex XV, 274 F. Supp. 227 (S.D. Tex. 1967) at 230. 
64 Uncontested Facts, para. 17, 18 
65 Consurtium RFCC c. Morocco, ICSID Case No. ARB/00/6 (2003) 
66 Id. 
67 Uncontested Facts, para. 17 
68 Executive Order No. 2010 – 1023 
69 Uncontested Facts, para. 4 
70 See generally, Uncontested Facts 
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exercising elements of governmental authority.71  If this tribunal finds that NPCS is an organ 

of Sylvania, then it must also find that FPS is an organ of Freedonia, since both are state-

owned enterprises. 

D. Even if NPCS’ acts are attributable to Sylvania, the international legal doctrines of 

force majeure, necessity and distress relieve respondent of responsibility for any 

‘internationally wrongful act’ 

1. Force Majeure 

 
77. A state may invoke force majeure to preclude compliance with an international obligation if 

it came as a result of an unforseen event, “beyond the control of the state, making it 

materially impossible in the circumstances to perform the obligation.72” All the elements 

required to invoke force majeure are satisfied.73 

78. Sylvania’s actions came as a result of unforeseen circumstances, namely the explosion in the 

Medanos Oil Fields and the subsequent oil spill.74 The circumstances were beyond its control 

since it did not have effective control of the oil wells and finally, it has taken all measures to 

perform its obligations, but the circumstances have made it materially impossible for 

Sylvania to do so.75 As Crawford has noted, when the wrongfulness of an act has been 

precluded, non-performance is justified until performance of obligations may be resumed.76 

Sylvania’s actions were taken as a result of a situation of force majeure thereby precluding 

any wrongfulness in its actions. 

2. Distress 

79. Distress will preclude wrongfulness if given a situation of dire consequences, with no other 

reasonable way to respond, the actor choses its action to save lives.77  

80. The health, safety and well-being of citizens of the Sylvanian Republic are at stake.78 So is 

the health and well-being of the country itself. The environment is threatened and the 

                                                
71 Id. 
72 ILC Articles, Article 23 
73 ILC Articles, Article 23 
74 Id, Commentary 2 
75 See generally Uncontested Facts 
76Crawford at 160. 
77 ILC Articles, Article 24 
78 Amicus Curiae Submission by Clean Sylvania Environment 
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economic situation in Sylvania is incredibly fragile, as the oil spill continues to threaten the 

domestic agriculture and seafood industry.79 

81. Distress precludes wrongfulness in this situation since the oil spill created a health, 

environmental and economic catastrophe. 

3. Necessity 

82. Necessity may be invoked to justify an act when that act was the only means by which the 

state could safeguard an essential interest against a grave and imminent peril and it did not 

impair an essential interest of another state. 

83. Since the Energy Charter Treaty and the UN Biodiversity Convention aligned the interests of 

both Freedonia and Sylvania by committing both states to undertook to ensure that their 

activities did not harm the environment. 

II.  RESPONDENT BREACHED NO TREATY OBLIGATION BY FAILING  TO 

PREVENT PRIVATE PARTY ACCESS TO A GOVERNMENT REPORT . 

84. Respondent owed a duty to observe the confidentiality of certain information in concert with 

the other duties set forth explicitly in the BIT.  The reason for this is that exposing 

confidential information whose knowledge would be detrimental to the value of FPS, 

Claimant’s investment, is prohibited under various provisions of the BIT.  These provisions 

offer the following: 

Art. 2.3: The Contracting Parties shall ensure that the management, maintenance, 
enjoyment, transformation, cessation and liquidation of Investments effected in 
their Territory by Investors of the other Contracting Party, as well as the 
companies and firms in which these Investments have been made, shall in no way 
be subject to unjustified or discriminatory measures. 80 

Art. 10: Each Contracting Party shall constantly guarantee the observance of any 
obligation it has assumed with regard to Investments in its Territory by Investors 
of the other Contracting Party.81 

85. Respondent violated its obligations under Articles 2.3 and 10 of the BIT by permitting a 

confidential report to be accessed and published in “La Reforma.”82  Respondent’s intent or 

lack thereof is immaterial; under its own regulations, Respondent was obligated to make such 

                                                
79 Id. 
80 Freedonia-Sylvania BIT, Art. 2.3. 
81 Freedonia-Sylvania BIT, Art. 10. 
82 Uncontested facts, para. 9. 
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information available internally and, even then, on a “need to know” basis. 83  Respondent’s 

failure to guard and keep confidential this report is unjustified, providing Respondent no 

benefit. 

86. As a result of Respondent’s failure to guard and keep confidential the report prepared by its 

Ministry of Energy, Claimant suffered a precipitous drop in the share price of its investment 

FPS.84 

87. Due to Respondent’s failure to observe and comply with its obligations under the BIT, 

therefore, Claimant suffered material losses and respectfully requests redress from this 

Tribunal. 

III.  RESPONDENT HAS NOT COMMITTED AN EXPROPRIATION, VIOL ATED 

STANDARDS OF FAIR AND EQUITABLE TREATMENT, BREACHED  

CLAIMANT’S LEGITIMATE EXPECTATIONS, OR OTHERWISE VIO LATED 

GENERAL INTERNATIONAL LAW OR APPLICABLE TREATIES. 

A. Respondent did not commit an expropriation. 

88. A national law requiring that competent authorities be allowed to access a leaking oil well for 

purposes of curtailing its affects is not a “regulatory taking.” 

89. The preamble to the BIT clearly demonstrates that in interpreting the “object and purpose” of 

the treaty, the tribunal must do so as the government of Sylvania was entitled to, “consistent 

with the protection of health, safety, environmental, and international labour standards and 

the goal of sustainability.”85 This language of foreign trade agreements concluded by the 

United States since 2004 for the express purpose of ensuring that such treaties did not 

interfere with the sovereign’s right to protect these areas.86  

90. In Methanex v. United States, the tribunal recognized that under CIL “a non-discriminatory 

regulation for a public purpose, which is enacted in accordance with due process and, which 

affects, inter alios, a foreign investor or investment is not deemed expropriatory and 

compensable unless specific commitments had been given by the regulating government to 

                                                
83 #43, 6 August Requests for Clarification. 
84 #37, 4 June Requests for Clarification. 
85 Freedonia-Sylvania BIT, Preamble 
86  See Goh Chien Yen at The Sharp Edge of International Investment Agreements: Expropriation and Dispute 
Settlement, available online. 
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the then putative foreign investor contemplating investment that the government would 

refrain from such regulation.”87 Here, no such commitment was given.  

91. Article 4(1) of the BIT allows expropriation “where specifically provided by law.”88 By 

enacting Executive Order No. 2010 – 1023 on 29 November 2010, in face of public 

emergency, Sylvania’s actions were fully consistent with its obligations under the BIT. The 

act suspended the license agreement temporarily, by law following FPS’ material breach of 

the agreement. The administrative proceedings before the Ministry of Energy, which have yet 

to be concluded, do not change the fact that legal authorization in accordance with the laws 

of Sylvania was and is in place. 

1. Claimant’s interest was a license agreement by which the rights assigned were 

contingent on its maintenance of the license conditions, which it breached. 

92. When Claimant entered into the Medanos License Agreement, it undertook to pay a 12 

percent royalty tax; to observe Sylvanian safety obligations and to take “all appropriate 

measures to prevent discharges of oil on navigable waters.”89 In the event of a discharge, 

Claimant also agreed to “ensure an immediate and effective removal of oil” from navigable 

waters.90 These obligations had the force of law.91 

93. In Consortium RFCC v. Morocco, the Société Nationale Des Autoroutes du Maroc (ADM), a 

state-owned company responsible for the building and maintenance of highway infrastructure 

contracted with a consortium of five Italian companies who won a tender to construct a 

highway. Having failed to perform the contract, Morocco cancelled its contract with the 

consortium. The consortium instituted arbitral proceedings to recover damages under the 

Italy/Morocco BIT. The tribunal rejected the claims since RFCC could not prove that the 

breach of contract invoked the protections of the BIT. The tribunal also refused to treat ADM 

as exercising regulatory authority. 

a. Claimant’s failure to maintain to its safety standards and to prevent the 

discharge of oil on navigable waters, as well as its subsequent failure to 

immediately and effectively remove oil from navigable waters, was a material 

breach of the Medanos License Agreement. 

                                                
87 Methanex v. USA, Award, 3 August 2005, 44 ILM 1345 (2005)  
88 Freedonia-Sylvania BIT, Article 4(1) 
89 Uncontested Facts, para. 5 
90 Id. 
91 Id. 
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94. Claimant had an obligation to maintain its safety obligations under the Medanos License 

Agreement.92 It also had an obligation to prevent the discharge of oil onto navigable waters.93 

Claimant failed to live up to both of those obligations and in doing so, materially breached its 

contract.  

95. On Following the 9 June 2009 explosion occurred in the Medanos Oil Fields e government 

made repeated requests for Claimant “remedy the spill as soon as possible.”94 Over six weeks 

later, oil was still gushing into the Gulf of Libertad at a rate of 35,000 to 60,000 gallons of oil 

per day.95  On 29 January 2010, the Sylvanian Government sent another written 

communication to FPS, which granted it 60 days to take all appropriate measures to comply 

with its obligations.96 

b. Claimant breached a duty of good faith by not acting immediately to stem 

the flow of oil. 

1. Claimant had a duty of good faith to maintain its obligations under both the Medanos License 

Agreement and the BIT.97 While Sylvania ensured FPS that it would take “all necessary 

measures” in order to “to ensure that FPS enjoys all the rights conferred upon it by this 

agreement,” FPS had a reciprocal duty to comply with the Sylvanian regulations. The 

Medanos License Agreement placed obligations to act in good faith on both parties. In failing 

to take the necessary steps to cure its error and mitigate damage, Claimant breached this duty 

of good faith. 

 
B. Even if Respondents actions amounted to expropriation, the expropriation was 

lawful 

1. 1. Any “expropriation” was executed for public purpose, in accordance with the 

BIT and Sylvanian law 

2. Article 4(2) of the BIT permits an expropriation for a public purpose, as long as it is not 

discriminatory and is accompanied by immediate full and effective compensation.  If the 

tribunal finds that Respondent expropriated then it must clearly hold that it was for a public 

                                                
92 Uncontested Facts, para. 5 
93 Id. 
94 Uncontested Facts, para. 7, 9 
95 Uncontested Facts, para. 9 
96 Uncontested Facts, para. 15   
97 VCLOT, Article 26 
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purpose. The government’s actions was taken for the public purpose of controlling the 

“ongoing oil spill response, removal, assessment, and other cleanup efforts.”98  

3. The Sylvanian Government’s confidential report is also incontestable evidence that the 

Government took action for a public purpose. The Sylvanian Government Report of 24 July 

2009 indicates that the government was extremely concerned that the spill would worsen and 

“become an unchecked gusher shooting millions of gallons of oil per day into the Gulf.”99 It 

also believed that if the oil reached the Sylvanian coast, that a complete cleanup would be 

impossible.100Clearly these efforts were for a public purpose. 

2. The “expropriation” was executed on a non-discriminatory basis 

4. Article 3(2) of the BIT promises Contracting Parties, National Treatment and Most Favoured 

Nation treatment. The relevant provision states that “The treatment accorded by a 

Contracting Party . . . shall be no less favourable than that accorded to similar activities 

connected with Investments made by their own Investors or by Investors of a Third State. 

5. Respondent’s actions were not discriminatory. FPS breached its contract by failing to prevent 

the discharge of oil on navigable waters and failing to uphold its safety obligations.101  

6. FPS was the sole company involved in the oil spill and was hampering cleanup operations. It 

was also the only company known to have a license agreement. All the evidence suggests 

that had any other company been responsible for the spill and hindering the government’s 

ability to cleanup and manage the oil spill, the government would have taken similar action. 

7. Sylvania did not favour its own company. NPCS was created amidst a national crisis as a 

response to the emergency.102 As a result of FPS’ own failure to stem the flow of oil and 

effectuate a cleanup the government had no choice but to mobilize the appropriate personnel 

for the task.103 

8. Sylvania made absolutely no distinction on the nationality of the owner of FPS. There is no 

evidence for this Tribunal to believe that a company wholly owned by Sylvanian citizens, in 

equal circumstances, would not have been subject to the same emergency measures from the 

Government of Sylvania. 

                                                
98 Executive Order No. 2010 – 1023, 29 November 2010 
99 Uncontested Facts, para. 9 
100 Uncontested Facts, para. 9 
101 Uncontested Facts, para. 5, 7 
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9. Since there were no third state companies involved in Sylvania, Claimant could not 

demonstrate that Respondent violated a Most Favoured Nation standard. 

3. Claimant received full and effective compensation for any “expropriation” 

10. “Just compensation,” as required by CIL, in conformity with Article 4(3) of the BIT, under 

these circumstances is equal to zero. 

11. There are four internationally accepted valuation standards for petroleum licenses: fair-

market value, book-value, discounted cash flow and replacement value.104 Though the BIT 

gives preference to the fair-market value, an alternative provision applies a standard that 

could fit into any of the other three categories. 

12. Fair market value is the price that a willing buyer would pay a willing seller in a freely 

negotiated transaction on the day before the expropriation.105 Book value, under these 

circumstances is the maximum amount of compensation that could be due, less the amount 

for environmental damage and negligence or intentional wrong acts, if any.106 Discounted 

cash flow is calculated by projecting future cash flow from the project and discount interest 

rate to reflect the amount present value: it looks to future income, lost profits, how much 

could have produced.107 It is a very speculative standard, which cannot be applied here.108 

Finally, replacement value is the price the private company needs to pay to replace assets that 

have been expropriated. This may include the cost of expropriated reserves.109 

13. In determining valuation, Rosalyn Higgins has observed that as  

“States have become more active in the fields of conservation and environmental control, and 
often, where the measure has been shown indeed to be in the public interest, it has been held 
that no compensation is due.”110  

14. In factoring in variables such as negligence, fault by the investor or the strict liability 

attached to the license agreement, preventing the discharge of oil on navigable waters, the 

tribunal should certainly arrive at this conclusion. 

15. The BIT prefers market value at the time of the publicly announced takeover as the preferred 

calculation method.111 Though Respondent denies any takeover, even if it conceded this point, 

                                                
104 Smith et al., International Petroleum Transactions (3rd ed.) (2010) at 292-295  
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the exigencies of these circumstances did not allow any time for a government announcement 

or public statement. The government was compelled to act immediately to perform cleanup 

and remedial work.112  

16. If the tribunal were to nonetheless choose this valuation method to determine whether 

compensation met the threshold, the tribunal must infer that any such decision was made at 

the apex of the environmental crisis caused by the oil spill. Roughly three weeks after 

[emphasis added] the creation of NPCS, it was evident that the social and political climate in 

Sylvania was fraught.113 Hundreds of businesses were adversely affected and thousands of 

individuals had lost their jobs; agriculture, seafood, tourism and all other related industries 

were “seriously damaged.”114 Given these circumstances, it is appropriate to measure “full 

and effective compensation” by the government’s loss rather than the investor’s loss, which 

came as a result of its own action.115  

17. In the alternative, the BIT is clear that if market value cannot be determined, then 

compensation should be calculated “on the basis of a fair appraisal of the investment's 

constitutive and distinctive elements as well as of the Investor’s activities, components and 

results.” This alternative provision may fit any of the other three definitions of valuation 

standards but its categorization does not change the outcome that just compensation should 

still be zero.  

18. Under these circumstances the constitutive and distinctive elements of FPS’ operations 

include a suspended or cancelled license which in any event, would expire on 26 May 2012; 

a dysfunctional rig whose operation is severely limited by the cleanup activities, in addition 

to liability for the catastrophic damage that has been inflicted on the Sylvanian environment. 

FPS was required to prevent the discharge of oil on navigable waters.116 This is a theory of 

strict liability - all that is needed to find a breach of the license agreement is that FPS 

discharged oil on navigable waters. Therefore, no finding of negligence is necessary. Since 

FPS is liable for this damage the reasonably effective compensation due was zero. This 

analysis is consistent with the provisions of Article 5 which are clearly not applicable in 
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116 Uncontested Facts, para. 5 



24 

these circumstances given that both the “environmental catastrophe” and the “state of 

emergency” were wholly caused by Claimant. 

19. Finally, the BIT states that compensation should include interest accruing from the date of 

nationalization or expropriation to the date of payment.117 Since payment was also immediate 

on the basis of the company’s self-destructive behaviour, which rendered compensation due 

zero, this is not an issue. 

C. Respondent did not violate the Fair and Equitable treatment standard. 

20. If the tribunal were to find attribution, Respondent’s conduct still satisfies the international 

standard for fair and equitable treatment (“FET”).  

1. FET is a minimum threshold according to CIL 

21. Article 2(2) of the BIT reads: “The Contracting Parties shall at all times ensure treatment in 

accordance with CIL, including fair and equitable treatment and full protection and security, 

of the Investments of Investors of the other Contracting Party.”118 

22. The inclusive language of the provision indicates that FET forms part of the body of CIL, 

though indicating that FET should not be interpreted to its extreme, as going above and 

beyond the requirements of CIL.119 As indicated by Article 2(2) of the BIT, FET should be 

measured according to CIL. According to international law, the obligation to provide “fair 

and equitable treatment” refers to an obligation to ensure that foreign direct investment 

receives treatment that does not fall below the basic expectations that were taken into account 

by the investor when making the investment.120 

23. Certain limitations apply on the doctrine. In the seminal case of Oscar Chinn, the Permanent 

Court of International Justice (“PCIJ”) held that investors must consider the conditions 

existing at the time they invest.121 In Waste Management arbitration tribunal clarified, stating 

that the role of international law was not to eliminate “the normal commercial risks of a 

foreign investor.122” The tribunal in Generation Ukraine expounded on this by explaining 

that while some investors may be drawn to invest in risky areas in the hopes of netting a high 
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rate of return on capital, it was for the investor to determine the risks involved with an 

investment and that tribunals would not compensate for risky investments. 

24. In Saluka, the tribunal attempted to extrapolate specific elements of this minimum standard 

and determined that for a claimant’s expectations to meet the minimum threshold of CIL, 

they must be both legitimate and reasonable in light of the circumstances.123 Taken too 

literally, these terms would impose upon the host state, obligations which would be 

“inappropriate and unrealistic.”124 The test is thus to balance the Claimant's legitimate and 

reasonable expectations against the Respondent's legitimate regulatory interests.125 

25. Similar to the facts in this case, in Genin v. Estonia, the investor challenged the revocation of 

a banking license as a result of regulatory control, as a violation of fair and equitable 

treatment.126  In acknowledging the international minimum standard required by the fair and 

equitable treatment provision, the tribunal nonetheless recognized the need for domestic 

regulation of industry, as prevailing, providing that it was indeed a minimum standard. The 

tribunal stated that acts which would violate this standard included:  

“Wilful neglect of a duty, an insufficiency of action falling far below international standards 
or even subjective bad faith.” 127  

26. Adopting a contextual analysis, the tribunal found no violation of any standard, relying on 

Estonia’s explanation that the political and economic circumstances at the time required 

heightened scrutiny in the banking sector.128  

27. This standard was also upheld in other cases where the language of the clause was very 

similar to this one.129  The clause in S.D. Meyers was almost identical except that it stated 

“… in accordance with international law,” omitting the word “customary.”130 The tribunal 

nonetheless affirmed that FET according to CIL was a minimum threshold standard, the 

requirements of which were not met in situations where the treatment afforded was arbitrary; 

it was thus “unacceptable from an international perspective.”131 

2. Respondent’s actions met the international minimum standard of FET. 
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28. Respondent’s actions meet the minimum international standard: 

a. The tribunal must balance the Claimant’s reasonable expectations against 

Respondent’s legitimate regulatory interests.  

29. Claimant’s reasonable expectation must be weighed against its obligations under the license 

agreement.132  Since it can be inferred from these circumstances that had Claimant fulfilled 

its duties, the government would not have to step in to prevent a further catastrophe, it is 

clear that the Claimant is unreasonable in expecting anything else.  

30. Claimant should also have reasonably expected that the government would continue to 

exercise its regulatory authority whether a disaster occurred or not. 

b. Claimant’s expectations are not legitimate and reasonable in light of the 

circumstances. 

1. According to the Saluka standard, Claimant’s reasonable expectations must be measured in 

light of the circumstances.133 Claimant’s expectations are not legitimate and reasonable in 

light of these circumstances.134  

2. At the time of the investment, Claimant knew that it was investing in the petroleum sector 

were Respondent had a legitimate regulatory interest. By way of the license agreement, it 

also knew that FPS was under obligation to maintain safety standards and prevent the 

discharge of oil on navigable waters.135 The obligation to prevent the discharge of oil onto 

navigable waters was subject to a strict liability standard, since all that was required to be 

breached was the discharge of oil onto navigable waters. These obligations, by way of clause 

22 had force of law. It is therefore unreasonable for Claimant to believe that Respondent 

would not enforce its laws or use its sovereign powers to regulate the oil industry.  

3. Finally, it is unreasonable for Claimant to believe that it would continue to enjoy the full 

benefits of a license agreement when it materially breached those terms. It is therefore 

irrelevant whether Claimant was at fault in the explosion. The strict liability standard 

suggests is should have conformed to industry best practices to prevent such a discharge. 
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4. Following the discharge, political and economic circumstances required heightened scrutiny 

in the upstream oil production sector.136 Expectations should have dwindled in face of a 

public emergency caused by its own acts or failure to act. In light of circumstances before 

investing and after breaching the license agreement, Claimant’s expectations are clearly 

“inappropriate and unrealistic.”137 

c. Respondent did not wilfully neglect a duty; Claimant was not treated in an 

arbitrary manner  and certainly did not amount to subjective bad faith. 

1. “Wilful neglect” means “an intentional or reckless failure to carry out a legal duty.”138 To be 

reckless in turn, requires the “creation of a substantial and unjustifiable risk of harm to 

others . . . by a conscious disregard for or indifference to that risk.”139 It is a gross deviation 

from the conduct of a reasonable person.140  

2. Respondent’s conduct was nowhere near close to reaching the level of wilful negligence. 

Respondent’s actions were clearly taken in response to a national emergency. The facts are 

clear that any decisions made by the government, which the tribunal might find to have 

interfered with FPS were made as the severity of the emergency continued to increase.141 

3. Given that Claimant materially breached its license agreement, it can also not be said that 

Respondent’s actions were arbitrary. Claimant was strictly liable for any discharge of oil onto 

navigable waters and had a duty to prevent such an occurrence. Furthermore, Respondent, as 

the sovereign had a duty to its citizens to ensure resolution to the situation.  

4. Nor can Respondent’s actions be seen as amounting to subjective bad faith. Claimant’s 

expectation of deriving a financial gain from its oil operations cannot be severed from its 

duties under the license agreement. In the end, the government had no choice but to act 

quickly and decisively to correct the damage done by Claimant. Both sides had a duty to 

mitigate and in responding to the disaster quickly and decisively, the government was 

preventing further damage to the environment that Claimant would otherwise have been 

liable for under the theory of strict liability. 

D. Respondent did not violate Claimant’s legitimate expectations. 
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5. Legitimate expectations are to be measured by the CIL standard of FET.142 In this context, 

Claimant’s legitimate expectations were met. Respondent did not violate claimant’s 

legitimate expectations. Claimant has not suffered an actual loss, nor has there been an 

interference with any investment-backed expectations.143  

6. Expectations cannot be speculative, over-optimistic. As the first investor and sole-bidder on 

the tender, FPS assumed the risk of entering into a market place that had yet to test its 

regulations. Therefore, as a newcomer, it knew of the risk that such laws would likely be 

adjusted as the government gained experience regulating petroleum operations.  

7. All petroleum licenses are regulatory in nature in a sense that they form the bases for what a 

company can rightfully undertake and what duties it must perform. Regulatory changes 

affecting foreign investors should always be expected, particularly in light of extenuating 

circumstances such as an environmental disaster perpetrated by a foreign investor.144  

1. The Medanos License Agreement does not prevent Sylvania from enacting 

further regulatory legislation or amending existing provisions 

8. There is no stabilization or “freezing clause” in the BIT, nor is there one in the Medanos 

License Agreement. Clauses 18 and 22 of the Medanos License Agreement did not have the 

effect of limiting the sovereign power of the State of Sylvania to regulate foreign investment. 

9. The BIT does not contain a stabilization clause expressly prohibiting Sylvania from enacting 

laws in the further maintenance of regulating oil operations within Sylvania. The Medanos 

License Agreement itself only has a provision which disallows a modification of the terms of 

that agreement. It reads, in relevant part, that “[a]ny modifications of the terms and 

conditions of this [emphasis added] Agreement may only be made by mutual written consent 

of the parties.”145 

10. Clause 18 of the Medanos License Agreement cannot be interpreted as a renouncement of 

Sylvania’s sovereign right to enact regulatory legislation; rather it was an express 

commitment to exercise good faith in the process of maintaining the expectations of the party 

as per the license agreement. The promise not to make any modifications to the Medanos 

License Agreement, without the mutual consent of both parties was exactly that. It clearly 
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meant that the contract was not unilateral and that the government would not alter the basic 

terms of the agreement, by increasing the royalty tax or taking other like action. It was not a 

renouncement of its sovereign powers.  

11. By agreeing that the Medanos License Agreement “shall have the force of law,” through 

clause 22, both parties were agreeing that at the time of enactment, the agreement was 

enforceable on solid grounds with other areas of law within Sylvania and that any breach by 

either party, including the government would be illegal.  

2. The retroactive effect of petroleum legislation under these circumstances is not a 

violation of claimant’s legitimate expectations 

12. It is customary in petroleum agreements, and expected, that the government will maintain a 

regulatory role by exercise of its sovereign powers. In enacting further legislation, the 

government was merely exercising this power.  

13. The process was transparent. The government made repeated requests for FPS to take 

ownership and to cooperate with the government to rectify the situation. The government 

made numerous calls for FPS to cooperate. 

14. In entering a new market-place as the sole-bidder for a license agreement, FPS knew that the 

regulations were likely to be in flux until a fine balance could be struck. FPS therefore 

assumed the risks of a chance in regulations. 

E. Respondent did not violate general international law & applicable treaties 

15. As previously mentioned, all of Respondent’s actions have been taken in conformity with the 

BIT, the Energy Charter Treaty, as well as its international obligations under the UN 

Convention on Biodiversity. Specifically, this included an obligation to take measures to 

protect the environment and the common heritage of mankind under its obligations in both 

the Biodiversity Convention and the ECT.  

IV.  RESPONDENT IS ENTITLED TO USE DOMESTIC LAW  AS AN INTERPRATIVE 

AID AND MAY INVOKE INTERNATIONAL LEGAL NOTIONS OF N ATIONAL 

SECURITY AND PUBLIC INTEREST AS DEFENSES 

A. Respondent may rely on its domestic law to assist it in demonstrating “object and 

purpose” behind its international obligations 
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16. Under the Vienna Convention on the Law of Treaties, internal law may be used to give 

meaning to an international convention, by way of incorporation into the specific treaty.146 

Respondent may not rely on internal law as a justification for failing to perform a treaty.147 

Article 27 of the Vienna Convention prevents a state from invoking its internal laws as an 

excuse for not complying with a treaty.148  

17. Therefore, Respondent may rely upon its domestic laws as a defense, to the extent that it does 

not contravene any international commitments. Domestic law is thus a good source of 

evidence for interpreting the “intent” of the Sylvanian Government in ratifying the BIT, as 

well as the “object and purpose” the BITs specific language. Furthermore, Respondent may 

rely upon its domestic law to give indication of Claimant’s legitimate expectations when 

investing in Sylvania.  

18. These conclusions are consistent with the analysis in the preceding paragraphs. Respondent 

has not invoked its domestic laws as an excuse for not complying with an international 

obligation. Rather, Respondent contends that the Emergency Law and all other legislation are 

consistent with its international treaty and CIL obligations. 

B. National Security and public interest, according to international law provides 

Respondent with a defence 

19. As mentioned earlier, if a measure can be shown to have been taken in the public interest, 

some have upheld it as a valid defence.149 Conservation and environmental control clearly 

fall within the realm of public interest.150 Furthermore, G.R. 1803 (XVII) is evidence of 

opinio juris that states, when exercising permanent sovereignty over their natural resources 

have valid grounds to expropriate on the basis of  “public utility, security or the national 

interest, both domestic and foreign.151”  

20. The same fundamental notion that national security and public interest provide defences 

against expropriations can be implicitly denied from the Charter of Economic Rights and 

Duties of States of 12 December 1974.152 
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21. Based upon the opinio juris enunciated in these resolutions, as well as state practice, 

“national security” and “public interest” do provide Respondent with a defence according to 

CIL obligations. 

22. In addition, the BIT, itself a source of international law between Freedonia and Sylvania, by 

way of Article 9, expressly states that essential security interests can be invoked as a defence:  

“Nothing in this Agreement shall be construed . . . [t]o preclude a Party from applying 
measures that it considers necessary for the maintenance or restoration of public order . . . 
the observance of its international law obligations, or the protection of its own essential 
security interests [emphasis added].” 

23. In attempting to fulfil its obligations erga omnes to the community of nations at large, as well 

as its responsibilities to its own citizens, none of the actions by NPCS or the Government of 

Sylvania were in contravention to its international legal obligations.  
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CONCLUSION 

24. This tribunal should find that it does not have jurisdiction over Claimant’s claims.  However, 

if it finds that it does have jurisdiction, in the alternative and without prejudice, Respondent 

respectfully requests the Tribunal find that Respondent’s counterclaim is subject to its 

jurisdiction and Respondent has not breached any of its treaty obligations under the BIT, and 

that it has acted in full conformance with domestic and international law. 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 30, 2010 by 

 

------/s/------ 

TEAM TARAZI, 

On behalf of Respondent, 

Government of the Republic of Sylvania 
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