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IV- APPLICATION FOR ANNULMENT 

 

1. Applicant respectfully submits this request for annulment of the Award pursuant to 

Art.52 of the Convention and Arbitration Rule 50. 

APPLICATION REQUIREMENTS 

2. Applicant seeks annulment of the Award, Case No. ARB/08/21, rendered in 29 July, 

2009, in which the Tribunal declined jurisdiction.1 The grounds for annulment are 

those set out in Section 52.1 (a), (b), (d) of the Convention. In particular, under; 

- Art.52.1 (a), Iracunda, the Respondent-designated arbitrator, failed to meet the 

requirements set out in Art.14 of the Convention (§1) to qualify as an arbitrator;  

- Art.52.1 (b), the Tribunal manifestly exceeded its powers by refusing to exercise 

jurisdiction on grounds that no “investment” had taken place in this case, a 

conclusion it could only reach by blinding itself to the governing Os-BRI BIT (§2); 

and 

- Art.52.1 (d), the Tribunal indulged in a serious departure from a fundamental rule of 

procedure (§4) so as to deny Applicant anything other than a pretense of justice. 

                                                      
1Problem, l. 190. 
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V- STATEMENT OF FACTS 

The poisonous frogs and the boom in tourism resulting from its removal  

3. Respondent is an island country on the Northeastern coast of Brazil with a population 

of eight million.2 Despite its beautiful beaches,3 the presence of poisonous SK frogs 

has prevented it from developing a tourist industry consistent with its natural 

resources.4 

4. Foreigners have shied from the island because, unlike locals, they are not immune to 

the poison of the SK frogs, which requires foreigners to wear cumbersome protective 

gear.5  Tourism therefore was virtually non-existent in recent years.6  This, despite the 

wishes of its government that had failed to eradicate these dangerous pests for lack of 

equipment and trained personnel.7 

5. In 2003, BRI submitted a bid to the Council to host an important athletic event in 

2008.8  BRI could not be regarded as a legitimate contender in this bid because of the 

danger associated by the prolific (epidemic) presence of the SK frogs. 

6. Indeed, the Council granted BRI’s application to host the games, only as a result of its 

being informed that BRI had concluded in 2002 a key agreement with Applicant, a 

renowned and skilled pest-control company.9 Applicant will remove all frogs from 

BRI and thus eliminate the (literally) mortal danger foisted by these pests on tourism. 

7. The Council concluded that if the object of the Agreement were successful, this 

would allow athletes and foreigners to visit BRI safely.10  It thus awarded the bid to 

Respondent. The GASP was safely held in 2008 with massive inflow of tourists and 

athletes from the world over.11 

8. The enormous beneficial effects which the absence of the poisonous frogs would 

yield for the country, including paving the way for the games, were apparent from the 
                                                      
2Problem, ll. 5-8. 
3Problem, l. 14. 
4Problem, l. 15. 
5Problem, ll. 24, 30. 
6Problem, l. 15. 
7Problem, l. 697. 
8Problem, l. 31. 
9Problem, l. 34. 
10Problem, l. 41. 
11Problem, l. 121. 
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outset to all involved, including BRI’s government which publicly conceded the 

importance of the games to the development of BRI.  The government spokeswoman 

said that; “hosting the games would result in important long term benefits for the 

island”.12 

9. First, hosting the GASP implicated global publicity for BRI’s beautiful beaches.13  

Moreover, the GASP itself implied a boom to BRI’s tourism and related industries, 

and conveyed world-wide a strong message that the island could henceforth be visited 

safely.14  To accommodate attendance at this event the government promoted the 

construction of hotels and resorts with the resulting explosion in the local 

construction industry and related trades.   

10. It can fairly be said that the BRI courted the GASP with no less eagerness than the 

governments of the UK and the USA (as well as other unsuccessful candidates) 

courted the Los Angeles and, most recently, the London Olympics. 

The unwarranted termination of the Agreement 

11. In selecting a reputable pest-control entity, BRI chose Applicant among other 

bidders.15  The Agreement to remove the poisonous frogs set a performance schedule 

with on-site operations between January 2006 and the agreed completion date of 

December 2007.16  However, Applicant undertook preparatory work even before 

January 2006, in light of the complexity of the pest-removal.17 

12. Indeed, two months after beginning the on-site operations, Applicant had informed 

Respondent that by December 2006, 80% of the SK would be removed, i.e. a year 

before the stipulated deadline.18 

13. The Agreement obligated Applicant to remove the bulk of the poisonous frog 

population from the island.19  It did not specify what should be done with the frogs 

upon removal beyond the general requirement that the frogs be treated ‘humanely’.20 

                                                      
12Problem, l. 61. 
13Problem, l. 14. 
14Problem, l. 65. 
15Clarification #135. 
16Problem, l. 45. 
17Problem, l. 714. 
18Problem, l. 103. 
19Problem, l. 51. 
20Problem, l. 50. 
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14. In January 2006, some four years after the Agreement had been entered in 2002 and 

two years before the games were to take place, according to BRI’s newspapers, the 

BRINRI submitted a report to the government proposing the recording and further 

selling of the songs produced by the croaking of the frogs.21 

15. By the end of that month, scientists from the Frog Research Unit announced they had 

found conclusive evidence of early stages of an unknown disease affecting the SK 

frogs.22  The disease was fatal to the frogs and scientists estimated that within five 

years, 95% of the SK would die.23  There is no suggestion that any party had 

contemplated in 2002, when the Agreement was entered into, that the population of 

frogs would be decimated by such disease. 

16. On February 2006, BRI’s newspapers also echoed information about Applicant 

selling certain of the healthy frogs to a pharmaceutical company for medical 

research.24  This initiative by the Applicant led to the discovery that the frogs could be 

used for medical research to develop beneficial allergy immunity treatments.  

Applicant also kept some of the frogs in appropriate facilities to record their croaking, 

which was found to have relaxing effects.25 

17. Soon thereafter, Respondent unexpectedly demanded Applicant allow the operations 

to be inspected.26  Applicant refused, as nothing in the Agreement contemplated or 

permitted such inspection.27   

18. Respondent unilaterally cancelled the Agreement alleging inadequate performance - a 

cancellation foisted on Applicant some 21 months before the terms of the Agreement 

was slated, by its terms, to expire.28 

19. The “natural” death of the frogs predicted by local scientists, would take effect in due 

course, over a period of some five years, well after the planned schedule of the 

games.  Therefore, despite the cancelation of the Agreement, and exploiting the 

                                                      
21Problem, l. 111. 
22Problem, l. 77. 
23Problem, l. 80. 
24Problem, l. 85. 
25Problem, l. 89. 
26Problem, l. 106. 
27Clarification #89. 
28Problem, l. 109. 
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knowledge BRI had gained through its association with Applicant,29 BRI continued 

the on-site operations and removal of the frogs.30 

20. In other words, the games took place in 2008, well ahead of the five-year term that 

local scientists had predicted would elapse before the poisonous frog would die for 

“natural” causes.  That is, the games took place on schedule in 2008 only because 

after the termination of the Agreement, BRI continued the frog-removal efforts that 

Applicant had agreed to perform. 

21. The unilateral cancellation of the Agreement rendered Applicant unable to complete 

its obligations.  Applicant was also compelled to reimburse the payments received for 

the tasks it had performed before cancellation.31  Moreover, the cancellation robbed 

Applicant of the income from the frogs’ recordings and from the sale of frogs to the 

pharmaceutical company. 

22. Applicant attempted to negotiate a good faith resolution and to obtain fair 

compensation for the cancellation of the Agreement.32  These efforts, which spanned 

between March and December of 2006, were consistently rebuffed by Respondent 

who refused all the Applicant’s requests for reasonable compensation.33 

The constitution of the Tribunal 

23. On December 4,2006, after months of unproductive negotiations, Applicant filed a 

request for an ICSID arbitration under the Os-BRI BIT.34 

24. On December 15, 2006, Applicant appointed Mr. Viator as arbitrator and proposed 

Dr. Honesta as Chair of the Tribunal.35  On February 9, 2007, Respondent appointed 

Iracunda as arbitrator, and agreed to Dr. Honesta’s appointment.36 

25. The selection by Respondent of Iracunda as its party-appointed arbitrator is 

unsurprising.  She is well known for her adamant views supporting a “development-

inclusive” interpretation of an ICSID-protected “investment”.37 

                                                      
29Problem, l. 702. 
30Problem, l. 698. 
31Clarification #66. 
32Problem, l. 133.   
33Problem, l. 133. 
34Problem, l. 604. 
35Problem, l. 227. 
36Problem, l. 230. 
37Problem, l. 140. 
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26. Moreover, it later became apparent that she is a member of an international 

organization, Wilderness, which has expressed strong views against the removal of 

the SK frogs -i.e., against the object of the Agreement at issue in the proceedings.38 

27.  Applicant understandably feared that her preexisting views bearing directly on the 

matter in dispute would bar her from exercising her duties with an open, independent, 

and unaffected mind -a fear that later events would show to have been wholly 

justified.  Therefore, promptly after being notified of her appointment, Applicant 

requested her disqualification.39  

28. The proceedings on the merits were suspended in accordance with Art.57 of the 

Convention.40  On April 7, 2007, Iracunda submitted a statement responding to the 

challenge in which she rejected any suggestion that she could not act with the 

necessary independence.41 

29. The Applicant’s well-founded challenged was, however, rejected by the two other 

members of the Tribunal. They expressly relied for their decision to permit Iracunda 

to continue on the panel on her statement of independence, professing that she would 

be able to curtail her opinions and apparently trusting her willingness to subordinate 

her role as an ideologue or advocate to her immediate task as an arbitrator.42 

 

The Tribunal’s unjustified reliance on the opinion of a rogue expert 

30. Respondent submitted an expert report by Ranapuer regarding the SK’s disease.  He 

was called to be cross-examined during the hearing scheduled for May 2009. 43 

31. However, on the morning of the scheduled hearing Ranapuer advised the Tribunal 

that he would not be appearing as he had recently joined Wilderness, and the group 

had pressured him not to participate in the arbitration, as his participation would 

implicitly constitute “approval” of Applicant’s supposed treatment of the frogs.44  

32. Moreover, Ranapuer’s excuse was, in fact, a lie.  He had been a member of 

Wilderness since 1995, more than a decade before the Arbitration, a fact that, in and 

                                                      
38Problem, l. 155. 
39Problem, l. 151. 
40Problem, l. 245. 
41Problem, l. 486. 
42Problem, ll. 440,472. 
43Problem, l. 168. 
44Problem, ll. 175-177. 
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of itself -leaving aside his extraordinary last minute refusal to be cross-examined 

should have disqualified his opinion from admission before any fair-minded 

tribunal.45 

33. Applicant forthwith requested the Tribunal reject the admission of Ranapuer’s report 

for any purpose. On May 2009, despite these remarkable events, the Tribunal opted to 

admit this so-called expert report in the record of the proceedings.46 

VI- THE TAINTED AWARD 

34. On July 29 2009, by a 2-1 vote, the Tribunal rendered the Award declining 

jurisdiction, with Dr. Honesta and Iracunda joining in the prevailing majority.  They 

held that the activities performed by Applicant did not sufficiently contribute to the 

“development” of BRI, and consequently could not be considered a protected 

“investment” within the terms of the Art.25.1 of the Convention.47 

35. The majority applied the Salini criteria,48 which establishes that the characteristics of 

an investment are: (i) Regularity of profit and return, (ii) Substantial contribution of 

resources, (iii) Duration of the transaction, (iv) Assumption of risk, and (v) 

Contribution to the economic development of the host state. 

36. In relevant part, the Award states that; 

“[d]rawn as they are from prior ICSID jurisprudence, these criteria provide a 

checklist for the existence of an ICSID investment.”49 

37. The Tribunal determined that because one of these criteria had not been met the 

Applicant’s activities, expenditures, efforts, and know-how contributed in connection 

with its efforts under the Agreement did not constitute a protectable “investment” 

and, therefore, that the Centre did not have jurisdiction50.  It thus deprived Applicant 

access its chosen dispute resolution forum.51 

                                                      
45Clarification #45. 
46Problem, l. 184. 
47Problem, l. 190. 
48Problem, l. 645. 
49Problem, l. 650. 
50Problem l. 801. 
51Problem l. 586. 



8 
 

38. The Convention establishes no specific requirement that a transaction must contribute 

to the economic development of the host state in order for an “investment” to be 

present.  No such requirement is present in the governing BIT either. The Tribunal 

grounded its rejection of jurisdiction on the absence of one of the Salini criteria, and 

declined jurisdiction on that basis.52 

39. The majority concluded that the Agreement was not an “investment” within the 

meaning of Art.25.1 of the Convention, and failed to analyze whether the transaction 

constituted an “investment” under the BIT.53 

40. The Award included a strongly-worded dissenting opinion by Mr. Viator.  He noted 

therein that the Convention does not require a contribution to the development of the 

host state for a transaction to be considered an investment.54  He also disclosed that, 

despite her express professions of impartiality and open-mindedness set out in her 

response to Applicant’s motion for disqualification, Iracunda had been so close-

minded on the very issue on which she promised impartiality throughout all the 

tribunal's discussions that she even refused to deliberate on the matter.55 

                                                      
52Problem, l. 751. 
53Problem, l. 794. 
54Problem, l. 901. 
55Problem, l. 870. 
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VII- REASONS TO ANNUL THE AWARD 

1. THE TRIBUNAL WAS IMPROPERLY CONSTITUTED  

41. Annulment is compelled by Art.52.1(a) of the Convention, on the ground that the 

Tribunal was improperly constituted - indeed, was “fraudulently” constituted.  This is 

so because (a) Iracunda did not approach the issue with an open mind which casts 

reasonable doubts on her impartiality, and (b) she actually falsely asserted she would 

act impartially in this matter. 

42. Under Art.57 of the Convention, a party may propose the disqualification of a 

member of a tribunal on account of any fact indicating a manifest lack of the qualities 

required by Art.14.56  Furthermore, Art.14.1 states that an arbitrator must be a person 

who “may be relied upon to exercise independent judgment.”57 

a. As required by Arbitration Rule 9.1, Applicant exhausted the 

available remedies during the proceedings 

43. As stated before, Respondent appointed Iracunda, a leading proponent of the view 

that in order to have a protected investment under the Convention an investor must 

contribute to the development of the host state (¶25).58  This is a position she had 

argued for many years, and which she continues to voice consistently and strongly.59  

In addition to this, she is a member of Wilderness, which had strongly criticized 

Applicant’s activities.60 

44. SCHREUER observes that; 

“A party that is aware of circumstances that would affect the tribunal’s 
proper constitution must be expected to raise this point as early as 
possible.”61 (…) otherwise a party aware of a defect in the tribunal’s 

                                                      
56Convention,Art.57. 
57Id.,Art.14. 
58Problem, l. 230. 
59Problem, l. 143. 
60Problem, l. 155. 
61SCHREUER,p.937. 
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composition could await the outcome of the proceedings in order to 
attack an unfavorable award on this ground.”62 

45. Applicant acted promptly as required by Arbitration Rule 9.1.63 There is no room 

here to suggest annulment of the award is being sought for dilatory reasons. The 

disqualification proposal was filed to the Secretary-General on March 1, 2007,64 well 

within any acceptable time limits.  

b. Iracunda has not met the requirements set in Art.14 of the 

Convention  

46. This aspect of the annulment request cannot be regarded, moreover, simply as an 

“appellate” challenge to the failed disqualification application.  The facts outlined 

above compel the conclusion that at issue here is the integrity of this Tribunal, on 

terms so stark as to require annulment. 

47. The requirements of independence and impartiality of ICSID Tribunals are set in 

Art.14 of the Convention.  As explained by SCHREUER; 

“[a]rbitrators shall be persons of high moral character and recognized 
competence in the fields of law, commerce, industry or finance, who may 
be relied upon to exercise independent judgment”65 

48. Both Applicant and Respondent agreed that although the Convention refers only to 

the independence of arbitrators, this reference must be taken as including both the 

traditional notions of “independence” and “impartiality.”66  These requirements 

have substantial importance when challenging arbitrators, requesting annulment or 

enforcing arbitral awards.67 

49. Webster’s Unabridged Dictionary defines ‘impartiality’ as freedom from favoritism, 

not biased in favor of one party more than another.68   As impartiality constitutes a 

state of mind, it can only be inferred from conduct, which is an objective standard. 69 

                                                      
62Id. 
63Problem, l. 258. 
64Problem, l. 238. 
65SCHREUER,p.940. 
66Problem, l. 278. 
67BORN,p.1462. 
68Tidewater,¶37. 
69BORN,p.1473. 
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Therefore, it is necessary to consider the development of Iracunda’s conduct not 

only before but also during the proceedings (¶54,55). 

50. In particular: (i) Iracunda’s pre-determined views and her conduct during the 

proceeding confirm her lack of impartiality; (ii) Iracunda’s membership to 

Wilderness separately confirms her close- mindedness and partiality and (iii) 

Iracunda failed to disclose her membership in Wilderness.   

51.  Any of these three, much less all three in combination, would be more than 

sufficient to require annulment to preserve even a minimal semblance of legitimacy 

in the process. 

i. Iracunda’s pre-determined views and her conduct during the proceeding 

confirm her lack of impartiality 

52. Partiality exists not only in relation to one of the parties, but also when the arbitrator 

shows a preference towards the position adopted by one of the litigants or has in 

some way prejudged the matter.70  As it was stated in Urbaser, it is not the prior 

writings of the arbitrators that determine impartiality, as no arbitrator is, in absolute 

terms, independent and impartial. What is required to arbitrators is their ability to 

consider and evaluate the merits of each case without relying on factors that have no 

relation to such the merits.71   

53. Applicant submits that Iracunda lacked the requisite of impartiality to make a 

decision with respect to the facts and circumstances of this case as she had already 

prejudged them. Iracunda has established herself as a leading exponent of what she 

termed the ‘development-inclusive’ interpretation of an ICSID investment.72  

Therefore, she could not approach the decision on jurisdiction with an open mind on 

this subject, which was key to the dispute. 

54. Applicant asserts that Iracunda’s lack of impartiality existed ab initio and continued 

during the proceedings, as it shown by the Award.73  The Tribunal’s decision is a 

                                                      
70DAELE,p.241. 
71Urbaser,¶40. 
72Problem, l. 374. 
73Problem, l. 806. 
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mere reproduction of Iracunda’s own views on the matter, specifically the ones 

expressed in her latest book.74 

55. Iracunda’s lack of impartiality is further confirmed in the dissenting opinion of Mr. 

Viator.75  He observes that from the beginning, Iracunda repeatedly pressed for her 

own views on the interpretation of the term “investment” to guide the Tribunal’s 

deliberations, distributing copies of her writings to both arbitrators to support her 

conclusions.76 

56. Moreover, whenever the Tribunal suggested Iracunda to read something on the 

topic, she refused to do so.77  Mr. Viator asserts plainly that the primary role of 

Iracunda was to hijack the Tribunal’s deliberations and ensure that her own pre-

decided views were reflected in the final award.78   

57. As a result, the majority’s decision was neither based on a serious consideration of 

the facts, a proper deliberation, nor the applicable law to the case. 79 Again, this is 

not a mere “appeal” of the Disqualification Decision - which, in any event, is 

rendered suspect by the later dissenting views of Mr. Viator.  This is a plea that on 

extraordinary facts, showing a complete lack of deliberative impulse by an 

arbitrator, annulment be granted to vindicate the integrity of the ICSID process. 

58. The Award in Urbaser concluded that the reasoning and opinions expressed by an 

arbitrator must be sufficiently reasonable and clear so that an informed third party 

would find that the arbitrator has decided in an impartial way.80  Nothing could be 

further from the views expressed in the jurisdictional rejection here. 

59. Moreover, the general standard laid in the IBA Guidelines states that arbitrators 

shall be impartial during the entire arbitration proceeding until the final award is 

rendered.81 

                                                      
74Problem, l. 808. 
75Problem, l. 857. 
76Problem, l. 862. 
77Problem, l. 874. 
78Problem, l. 857. 
79Problem, l. 850. 
80Urbaser,¶¶44-45. 
81IBA Guidelines. 
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60. Simply put, Iracunda’s behavior is in direct opposition with those standards.  

Therefore, Applicant contends that the Tribunal was improperly constituted 

according to Art.14 of the Convention and annulment is required. 

ii. Iracunda’s membership to Wilderness separately confirms her close- 

mindedness and partiality 

61. Although the IBA Guidelines are not part of the legal basis on which the decision 

was rendered, these texts certainly constitute a most valuable source of 

interpretation to give due consideration. 

62. General Standard 2.b of the IBA Guidelines provides that an arbitrator must 

withdraw or resign if facts or circumstances exist that, from a reasonable third 

person's point of view, give rise to justifiable doubts as to the arbitrator's 

impartiality.82  In turn, Standard 2.c defines justifiable doubts exist if; 

“[a] reasonable and informed third party would reach the conclusion 
that there was likelihood that the arbitrator may be influenced by factors 
other than the merits of the case as presented by the parties in reaching 
his or her decision.” 

63. Wilderness is an organization that has strongly criticized Applicant’s main activity: 

the removal of the SK.83  Iracunda’s membership and her annual donations84 to the 

organization are circumstances that would allow a reasonable and informed third 

party to reach the conclusion that she was influenced by factors other than the 

merits of the case.   

64. The fact that Wilderness is a NGO does not mean that it is neutral.85  It is important 

to highlight that most humanitarian NGOs do not define themselves as neutral in 

their codes of conduct.86  Wilderness is not neutral towards the transaction in 

question.  Its position of defending SK’s natural habitat and carrying out activities 

to stop their removal87 is not compatible with a neutral attitude towards a conflict. 

                                                      
82BORN,p.1537. 
83Problem, l. 155. 
84Problem, l. 287. 
85Problem, l. 402. 
86Code of Ethics. 
87Problem, l. 406. 
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65. In addition, the Code of Ethics states that the governing body shall provide its 

members with the written conflict of interest statement, which should be signed by 

the individual at the beginning of each term of service.88  It also establishes that 

their members should put organizational goals before personal goals, putting the 

best interests of the entire program ahead of individual desires.89 

66. Wilderness’s main goal is to recognize animals’ right to live unmolested, and that 

all its members should seek to defend and fight for that cause.  Applicant’s main 

contractual undertaking plainly is in their own view in conflict with their central 

principles.  Iracunda’s loyalty to Wilderness, in and of itself, would render her unfit 

and partial.  That she was not open and explicit about her membership separately 

casts her plainly as an advocate intent on achieving a particular result that was pre-

ordained, as confirmed in the dissent opinion. 

67. Iracunda did not meet the requisite of impartiality required in Art.14 of the 

Convention and, on these remarkable facts, annulment is compelled in the interests 

of preserving the integrity of the proceeding. 

iii. Iracunda failed to disclose her membership in Wilderness 

68. Arbitrators must disclose potential conflicts, under Arbitration Rule 6.2.90  A failure 

in that regard, even if the non-disclosed matter would not independently be 

disqualifying, can itself become a grounds to challenge an arbitrator even if Arts. 

14.1 and 57 of the Convention are not co-extensive with Arbitration Rule 6.2.91 

69. According to Arbitration Rule 6.2, each arbitrator shall sign a declaration with (a) 

their past and present professional business or relationships with the parties and (b) 

any other circumstance that might cause their reliability for independent judgment 

to be questioned by a party.92 

70. Arbitration Rule 6.2(a) only addresses relationships with parties whereas rule 6.2(b) 

has a far broader scope.  Arbitration Rule 6.2(b) tellingly uses the term 

                                                      
88Code of Ethics. 
89Id. 
90BORN,p.1400. 
91Id. 
92Arbitration Rule 6. 
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‘circumstance’ rather than of the word relationship used in 6.2(a). The required 

disclosure therefore goes beyond some personal connection to encompass more 

broadly all “circumstances,” -i.e., facts or situations- that go beyond mere 

relationships and that may affect the arbitrator’s independence or impartiality.93 

71. The IBA Guidelines are instructive and have been regarded as persuasive in their 

wide use. General Standard 3 of the IBA Guidelines deals specifically with the 

subject of facts requiring disclosure, stipulating that; 

“(a) If facts or circumstances exist that may, in the eyes of the parties, 
give rise to doubts as to the arbitrator’s impartiality, the arbitrator shall 
disclose such facts or circumstances (…)(c) Any doubt as to whether an 
arbitrator should disclose certain facts or circumstances should be 
resolved in favor of disclosure.”94 

72. Applicant stressed that Arbitration Rule 6.2(b) thus places an “additional duty” 

upon arbitrators. Proactive full disclosure is thus required.  

73. Iracunda’s membership in Wilderness ¨unquestionably¨ falls within the scope of 

disclosure under Arbitration Rule 6.2. The failure to disclose her strong support and 

donations to an organization95 that took measures against Applicant’s activity shows 

that Iracunda was not a person who could be relied upon to exercise independent 

judgment.  

2. THE TRIBUNAL EXCEEDED ITS POWERS IN DECLINING 

JURISDICTION, WHICH SEPARATELLY COMPELS ANNULMENT.  

74. According to Art.52.1(b) of the Convention, any party may request the annulment of 

an award in the case that “the Tribunal has manifestly exceeded its powers.”  It is 

settled that an ICSID tribunal commits an excess of powers when, having jurisdiction 

over a claim, fails to exercise it.96  That is, rejecting a mandate that has the parties 

validly conferred.  

75. This is precisely the situation here; despite any possible suggestion by Respondent 

that Applicant is engaged in an effort simply to overturn “on appeal” an unfavorable 

jurisdictional ruling.   
                                                      
93Alpha,¶53. 
94IBA Guidelines. 
95Clarification #50. 
96ICSID Paper,¶88; SCHREUER,p.944; DOLZER & SCHREUER,p.282; Vivendi,¶86; MHS,¶80; Vieira,¶252. 
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76. Applicant submits that the Tribunal did not merely “err” in its decision to decline 

jurisdiction but manifestly exceeded its powers because: (a) The Tribunal applied an 

overly restrictive definition of the term ‘investment’; (b) The Tribunal elevated 

characteristics of an investment created by previous tribunals to jurisdictional 

requirements (c) The Tribunal introduced an additional jurisdictional requirement; 

and (d) The Tribunal manifestly exceeded its powers by failing to apply the Os-BRI 

BIT to the decision whether an “investment” existed in this case.  Each of these 

failings, let alone all of them collectively, compels annulment on grounds that the 

Tribunal exceeded its powers.  

a. The Tribunal applied an overly restrictive definition of the term 

‘investment’ 

77. The jurisdiction ratione materiae of an ICSID tribunal is determined by both Art.25 

of the Convention and the definition consent of parties in the BIT.97   

78. It is commonplace that, although Art.25 of the Convention states that the dispute 

must be a legal one “arising directly out of an investment”98, it deliberately eschews 

providing a definition of investment.  The Convention drafters left that concept 

undefined “given the essential requirement of consent by the parties.”99 Thus, the 

Convention itself points to the centrality of the document containing the parties 

consent -the relevant Os-BRI BIT in this case, which this Tribunal wholly 

disregarded- in the definition of “investment.”  

79. It is commonplace as well that terms in a treaty such as the Os-BRI BIT must 

themselves be interpreted by standards of construction set out in the VCLT, which 

embodies the international law principles of treaty interpretation.100  These principles 

are as well known as they are commonsensical: a treaty term is to be given its 

ordinary meaning with due regard to context and in the light of the treaty’s object and 

purpose.101 

                                                      
97DOLZER & SCHREUER,p.62; ICSID Paper,¶86; HAMIDA,p.292; Iberdrola,¶295. 
98Convention,Art.25.1. 
99HISTORY OF THE CONVENTION,p.566. 
100Pulp Mills,¶64;YEARBOOK OF THE ILC,¶18. 
101VCLT,Art.31.1. 
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80. Moreover, the VCLT contemplates reliance on certain supplementary means for 

interpretation -including the preparatory works of a treaty- in order to interpret the 

treaty’s terms, including the term “investment” in this case.102 

81. As noted, the Travaux Preparatoires expressly chose not to include jurisdictional 

limits.  Specifically, the drafters decided not to include restrictions to the definition of 

investment, such as duration, the existence of significant contribution and the 

assumption of risks.103  That was intended to allow the parties complete freedom in 

setting the contours of what a protected “investment” should be in the context of their 

own relations. 

82. Finally the drafters left the term undefined establishing a procedure for states to 

notify other signatories the categories of disputes they would not consider submitting 

to arbitration.104  Thus, the failure to define “investment” was a deliberate drafting 

choice in the Convention to permit the definition of that term to reside in the relevant 

BIT.105 

83. The restrictive definition of “investment” which the Tribunal adopted simply cannot 

survive an elemental application of these principles of treaty interpretation and the 

relevant history of the Convention.  The arbitrary definition applied by the Tribunal 

contains no legal basis to sustain it and restricts the ordinary meaning of the term, and 

is inconsistent with the central document reflecting the parties consent in this matter. 

84. In other words, in settling on an arbitrary and restrictive definition of “investment”, to 

hold that no such “investment” existed here and thus to decline jurisdiction, the 

Tribunal failed to give any credence to the expansive intent in Art.25 of the 

Convention or to the principles set out in the VCLT.  It simply “imported” its own 

reading on the Salini case here, disregarding completely the binding norms of 

international law and treaty interpretation that compel a different result.  The Tribunal 

was therefore not merely “wrong”; it exceeded its powers in failing entirely to apply 

the relevant law. 

                                                      
102VCLT,Art.32. 
103HISTORY OF THE CONVENTION,p.34. 
104MORTENSON,p.12. 
105MORTENSON,p.10; COLE & VAKSHA,p.17. 
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b. The Tribunal elevated characteristics of an investment created 

by previous tribunals to jurisdictional requirements 

85. The Tribunal began by resting for its erroneous decision also on the work of Prof. 

SCHREUER, who has identified a set of characteristics common to “investments” over 

which tribunals had accepted jurisdiction.106  However, SCHREUER and other scholars 

clearly and self-evidently observe that such features should not be understood as 

jurisdictional requirements,107 as the Tribunal did.  They are descriptive features 

catalogued by commentators, not prescriptive lists of required elements.  Stated 

differently, because these elements were created by several specific tribunals, under 

specific legal bases and facts, these hallmarks are not to be applied as mandatory in 

the “next case.”108 

86. Moreover, to fasten on Salini, the majority held that; 

“[t]he only acceptable approach for an ICSID tribunal to take is to 
consider the prior case-law of ICSID tribunals on the question.”109 

87. For starters, to suggest that reliance on non-binding case law is the “only acceptable 

approach” here is, in itself, a plainly absurd conclusion in light of the well-known 

absence of stare decisis in investment arbitration and international arbitration more 

generally.  The majority noted also that jurisprudence on the meaning of “investment” 

typically cites Salini and that the factors identified in that case.  It further noted that 

the jurisprudence has developed a list of items required for the existence of an 

investment.110 

88. It concluded that the Salini criteria was applicable (indeed binding) in this case. The 

majority noted that the failure of a transaction to meet one of these criteria does not 

per se preclude the existence of a protected ‘investment’, it increases significantly the 

burden placed on the other criteria.111  Ultimately, it held, that if one element of the 

Salini criteria was missed, the others needed to be clearly met, or the transaction 

                                                      
106SCHREUER,p.128. 
107SCHREUER,p.128; DOLZER & SCHREUER,p.69; SCHREUER & OTHERS,p.85; Lucchetti,¶90.  
108DUGAN & OTHERS,p.413. 
109Problem, l. 636. 
110Problem, l. 637. 
111Problem, ll.751-755. 
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failed the test. In such a case, an ICSID tribunal has no jurisdiction.”112  All this 

construct, on the basis of which the majority elected to refuse jurisdiction, while 

perhaps interesting as an academic discussion, is wholly barred by the terms of the 

Convention and the relevant BIT. 

89. Simply put, and wholly aside from any legal debate about the precedential value of 

prior arbitral decisions in investment arbitration, what is absolutely without any 

question is that a ruling of a prior tribunal such as Salini, cannot become a 

jurisdictional hurdle that the Convention does not contain.113  Salini did not, and 

could not, “amend” the Convention or the governing BIT.  That much is so elemental 

it hardly requires discussion.  Tribunals do not set the content of a key jurisdictional 

element.  They must apply existing standards, not invent new ones.  That task 

remains in the hands of the signatory states to the Convention, just as the amendment 

of the relevant BIT remains in the hands of the relevant contracting states.114 

90. The Award dismissed Applicant’s claim for lack of jurisdiction.115  Having concluded 

that the Agreement was not an “investment” within the supposed meaning of Art.25 

of the Convention, the Tribunal believed it was even unnecessary to discuss whether 

the Agreement was an “investment” under the Os-BRI BIT. This was done in 

complete disregard of the established principle that the Convention leaves the 

question of whether we are in the presence of a protected “investment” to be reflected 

in the very BIT, which this Tribunal chose entirely to ignore.116 

91. The error of the analysis on which the majority fastened here has been recognized by 

other tribunals.  As the Tribunal in Biwater recently analyzed it, the Salini criteria are 

only a non-binding guideline.117  And this is so for precisely the reasons noted above: 

the Convention expressly chose to leave the matter of what constitutes an 

“investment” in the hands of the BIT drafters.  The Convention and the governing 

BIT here expressly reject the untenable notion that jurisdictional requirements can be 

                                                      
112Problem, ll. 823-825. 
113MORTENSON,p.38. 
114HO,p.643. 
115Problem, l. 187. 
116Problem, l. 793. 
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set or altered by case law, which then becomes mandatory on future tribunals.  Any 

contrary conclusion is simply absurd. 

92. Indeed, the majority not only applied the “Salini test” as a jurisdictional requirement 

in violation of the Convention and the relevant BIT, but found that most elements 

were only met tenuously under a highly restrictive view even of the Salini criteria.118 

93. For example, the majority foisted on the payment or return element a novel 

requirement that it yield “consistent income”, which even Salini did not endorse.  

Although a method of payment had been established under the Agreement,119 the 

Tribunal -apparently drawing on its “expertise” in frog-catching- found it hard to 

believe that this method would “generate a consistent income”120 and considered that 

this test had only been met slightly. 

94. To be sure, the majority itself recognized the Applicant’s contribution of resources, 

such as trained personnel and equipment.121  However, it concluded that the 

commitment of resources could not be seen as substantial122and concluded further it 

was only met tenuously.  But not even Salini had the temerity to consign to the 

tribunal the responsibility of judging whether the “returns” were “sufficiently 

consistent” to satisfy itself that an investment was present.  They certainly were 

“regular”, under the Salini view.  “Consistency” is a wholly novel gloss even on that 

Salini requirement, adopted by the majority here.  By contrast, the tribunal in 

Bayindir considered the input of equipment, trained personnel, and know-how, and 

concluded that there was a commitment of resources enough to meet the standard 

required by the Salini test.123 

95. Regarding the element of “assumption of risk”, the majority again recognizes the 

significant risk that the Agreement meant for Applicant, not only due to the possible 

loss that a failure of the Agreement would entail, but also in view of the resources 

expended under the tight schedule in which it had to operate.  However, the Tribunal 

dismissed this as a risk commonplace to a commercial transaction and again 
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concluded that this Salini criteria was hardly met.124  All this was, of course, blind to 

the fact that the Agreement meant for Applicant an enormous commitment of money 

and a huge financial exposure arising from the transaction itself and also due to the 

income generated by the selling of the frogs’ recordings and to the pharmaceutical 

industry.125  

96.  Moreover, the notion that mere “commercial” risk somehow does not meet the Salini 

criteria is, itself, preposterous.  All investments, in the end, a subject to risks that can 

legitimately be termed “commercial”.  To disqualify them as protected investments 

on that conclusory basis is untenable and blind to elemental economic realities.  

Nothing in this record or in Salini itself permitted this majority to distinguish between 

“mere commercial” risk and risk sufficient to meet its own view of Salini, except the 

majority’s say-so.  This is a recipe for lawlessness, not the predictability that 

investment arbitration should foster. 

97. As for the duration of the transaction, the majority disregarded the preparatory works 

performed by Applicant prior to 2006, and considered the Agreement was to take 

place over a two-year period only.  Thus, again, the majority held that this criterion 

was met tenuously.126 

98. Finally, the majority dismissed the contribution to the development of BRI that the 

Agreement plainly fostered.  The majority considered that although Applicant’s 

contribution did certainly permit BRI to hold the GASP, any “future” economic 

development should not be attributed to Applicant.127  This also is preposterous.  As 

if, for example, the long-term effects on tourism and related industries could easily be 

disregarded.  On that basis, the construction of a multimillion dollar stadium to be 

used in the Olympic games would be disqualified as an “investment” on grounds that 

the future use of the stadium cannot be ascribed to the builder.  Simply to state the 

conclusion is to disprove it. 

99. The majority likewise was blind to the fact that BRI in fact appropriated the 

Applicant’s know-how and for several years continued the frog-elimination tasks that 
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the Agreement would have left in the Applicant’s hands, as natural decline of the frog 

population would have taken an unacceptable number of years to take place.  That too 

was a direct contribution the local development without which the conduct of the 

games and the later expansion of tourism could not have taken place.  None of this 

was recognized by the majority intent on rejecting jurisdiction whatever the facts. 

100. Finally, not only did the Tribunal apply nonexistent jurisdictional requirements 

created by prior decisions, but it introduced an additional requirement, i.e., that the 

investment characteristics must not only be present ‘quantitatively’, but that they must 

also be present ‘qualitatively’ and “to a sufficient degree before an ‘investment’ can 

be found”. 

101. Applicant is not aware of any basis for this “qualitative” requirement.  Indeed, to 

permit such feature to be relied upon is a sure recipe for lawlessness and 

unpredictability.  It permits any tribunal simply to disregard any legal standards and 

rely on its own assessment of what is or is not “qualitatively” sufficient to elevate an 

investment to the status of ICSID-protected investment.  This, as noted, is for the 

Convention and BIT drafters to do, not for individual arbitral panels.128
  

102. In conclusion, Applicant submits that the Committee must conclude that the “Salini 

test” applied by the majority to deny jurisdiction in this case is not the legal standard 

of investment contained in the Convention (¶92) or the relevant BIT, but one 

developed for the Salini case only, under different facts and another legal basis 

(¶100). 

103. On that basis, it must conclude that the majority exceeded its powers in disregarding 

the applicable legal standards and, therefore, the award declining jurisdiction must be 

annulled. 
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c. The Tribunal introduced an additional jurisdictional 

requirement even beyond those set out in the Salini case on which 

the majority purportedly relied 

104. The Tribunal, when analyzing the existence of an investment, considered that the 

need to provide a contribution to the economic development constitutes the most 

important feature of the Salini test.129 

105. The Tribunal has extrapolated this additional condition from a sentence in the 

Preamble of the Convention “considering the need for international cooperation for 

economic development.” 130  This is simply an untenable basis for the majority to 

invent new jurisdictional requirements.  To rely on an out of context passage in a 

Convention which expressly left it to the contracting states to determine the scope of 

protected investments in the relevant BITs, is just preposterous and in itself shows 

that this majority was completely results-oriented. 

106. As stated in Pey Casado; 

“[t]his sentence of the Preamble does not establish a condition for 
investment, but merely reflects that such ‘economic development’ would 
be a desirable and natural consequence of investment.” 131 

107. The approach endorsed by the majority endangers ICSID arbitration.  Although the 

preambles of multilateral treaties usually reflect their objective, this cannot be applied 

as a mandatory requirement to access jurisdiction.  If it were otherwise, Art.25 would 

reflect such element.132  It does not do so. 

108. Thus, future investors might well avoid ICSID arbitration given the uncertainty of the 

jurisdictional requirements.  This misreading of Art.25 based on the Conventions 

preamble would give rise to arbitrary interpretations, contrary to the object and 

purpose of the Convention.133  This uncertainty of jurisdictional requirements will no 

doubt foster unpredictable results, create uncertainty among investors, and drive them 
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to other dispute resolution.  This is the almost inevitable result of allowing this 

misbegotten jurisdictional decision to stand.134 

109. The broad definition forced tribunals the idea that Art.25 of the Convention had to act 

as an outer limit because not everything could be considered as an investment.  

Despite the restrictive nature of the relevant BIT, including aspects such as 

commitment of resources, assumption of risk and expectation of profit, the requisite 

of contribution to the development of the host state is not present in the BIT at issue 

here, much less the additional requirement that such contribution must be to the 

economic development of the host country. 

110. The majority concluded  that contribution to the development of the host state was the 

most important element of an ICSID investment.135  Although they believed that 

Applicant’s work had enabled BRI to hold the GASP, no future economic 

development was attributed to Applicant’s contribution.   

111. Thus, not only did the Tribunal apply a non-existent requirement for jurisdiction, it 

adopted a very high bar to its being satisfied(¶100).  It asserted that the contribution 

must be for the state’s economic development, and refused to recognize it for an 

investment that permitted the state to hold games that had world-wide implications 

for the host and that was instrumental in the development of a tourism industry 

previously absent.  How such amorphous standard may be applied in the future in the 

face of these facts is impossible to ascertain.  This, again, leaves the matter entirely to 

the subjective discretion of any tribunal because the contribution to the development 

of a state can never really be established and, in any event, may vary in accordance 

with the priorities given by such State at the time.136 

112. As the award in Phoenix recently noted, flexibility is essential as there are diverging 

views on what constitutes investment. Under Phoenix the standard seeks to identify 

only such investments as are meant to develop an economic activity, and that 

standard will inevitably be fulfilled if the investment is aimed at creating a future 

economic value.137 
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113. Even the tribunals that have taken this factor into account disagree on the extent of 

the contribution that is necessary.  While some include that the contribution must be 

an economic one,138 others stated that the contribution must be significant.139  Others 

do not require such additional standard.140  Uncertainty on this front is rampant.141
  

114. Therefore, the Committee must conclude that a contribution to the economic 

development is not a jurisdictional requirement under the Convention or the Os-BRI 

BIT, as the majority concluded in a manifest excess of its powers. 

d. The Tribunal manifestly exceeded its powers by failing to apply 

the Os-BRI BIT 

115. The definition of “investment” in the BIT must be applied by tribunals together with 

Art.25 of the Convention.142 

116. The lack of definition within the Convention is due to the fact of necessary consent of 

the parties.143  The approach was then, to provide the States discretion in defining the 

term in the instruments of consent to jurisdiction.   

117. The reason why some tribunals have avoided applying the definitions contained in 

BITs is because at times that definition is too broad, and if it were applied, any 

investment would fall within the Convention.144  However, the Os-BRI BIT 

applicable to the case does not contain a broad definition of investment.145  The 

Tribunal has even failed to take this definition into account, much less apply the Os-

BRI BIT.146 

118. The investment made by Applicant in BRI falls within Art.1 (f)147 and (h)148of the 

Os-BRI BIT.  Applicant provided BRI with the know-how, equipment, and personnel 

to undertake the frog removal.  The Agreement complies with the requisites set out in 
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the Os-BRI BIT since it granted Applicant regarding a natural recourse for its 

extraction and establishes a supply of services to BRI.149 

119. According to MHS the BIT is the medium through which the Contracting States have 

given their consent to the exercise of jurisdiction by ICSID. It was stated that; 

“[i]t is those bilateral and multilateral treaties which today are the 
engine of ICSID’s effective jurisdiction.”150  

120. The Committee in that case stressed that the failure by the tribunal to consider the 

definition contained in the parties’ agreement is a gross error that gave rise to a 

manifest excess of powers.151 

121. In the instant case, the Tribunal considered it “simply unnecessary” to analyze the 

definition of the term “investment” provided in the BIT.152  In doing so the Tribunal 

allegedly ignored the parties’ definition and applied one supposedly in accordance 

with the Convention, which -as stated before-, contains no definition. 

122. In the case at hand, the parties’ agreement is in the Os-BRI BIT, which provides in 

Art.1 a definition for investment,153 applicable to any dispute concerning nationals of 

the Republic of Oscania and BRI.  Therefore, the fact that the Tribunal did not even 

consider, let alone apply, the definition of investment consented by those State parties 

gives rise to an excess of powers that is manifest.  

3. EVEN IF A CONTRIBUTION TO THE HOST STATE DEVELOPMENT 

WAS CONSIDERED TO BE ESSENTIAL, THE TRANSACTION IN 

QUESTION MEETS THIS STANDARD 

123. The Tribunal stated that it did not have jurisdiction ratione materiae154 as the 

transaction at issue did not constitute an investment (¶39).  The Tribunal reached this 

conclusion considering that the activities performed by Applicant “did not contribute 

adequately to the development of BRI.”155 
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124. It has been amply shown that the application of this standard is, in itself, a manifest 

excess of power.  However, even if it were regarded as a legitimate basis to determine 

if an “investment” existed here, it is plain that the majority’s application of its own 

standard was mistaken.  The transaction at issue here did contribute to BRI’s 

development. 

125. As stated in Mitchell; 

“The existence of a contribution to the economic development of the host 
State does not mean that this contribution must always be sizable or 
successful (…) It suffices for the operation to contribute in one way or 
another to the economic development of the host State, and this concept 
of economic development is, in any event, extremely broad but also 
variable depending on the case.” 156 

126. Applicant contributed to the economic development of the country since it gave BRI 

the opportunity to hold the GASP. Moreover, the Agreement plainly contributed to 

the development of BRI’s tourism industry and therefore to its long term economic 

development.  Any other conclusion is simply fanciful. 

a. The Agreement with Applicant allowed BRI to host the GASP 

127. Despite its astounding natural beauty, BRI was not prosperous since attracting 

tourism was, simply put, impossible owing to the SK frogs (¶4).157 It is a matter of 

record that this constituted an enormous burden for BRI´s economy158 as it is well-

known that tourism is one of the most important industries in developing countries.159 

128.   Indeed tourism’s importance was recognized by the UN as it is considered a method 

for undeveloped countries to achieve the Millennium Development Goals.160  

Nowadays tourism is the fourth-largest industry in the global economy.161 

129. Respondent knew that hosting the GASP was a unique and unprecedented 

opportunity162 to publicize the wonders of BRI to a global audience (¶9). The only 

                                                      
156Mitchell,¶33. 
157Problem, ll. 13,17. 
158Problem, l. 73. 
159HONEY & RAYMOND, p.1.  
160Id. 
161Id. 
162Problem, ll. 64,65. 



28 
 

setback was the frogs population, which endangered athletes and visitors’ health.  The 

Council would only allow BRI to host the games with the problem solved.163 

130. As stated before, BRI possessed neither the equipment nor the trained personnel 

necessary to undertake frog-removal on its own and thus opened a bid for the frog-

removal operation, which, was fairly won by Applicant (¶¶4,5). 

131. As a result, Applicant had been undertaking preparatory work prior to the 

commencement of the operations in 2006.164 Applicant was required to utilize its 

expertise, labor and equipment to invest its own financial resources and assume all 

risks of the complex activities required by the Agreement. Moreover, is a matter of 

record that Applicant paid local taxes and hired local personnel while pursuing its 

business activities in BRI.165 

132. Applicant also contributed the know-how that BRI later profited from (indeed, 

purloined from Applicant) by continuing itself with the frog-removal activities166, 

after its improvident termination of the Agreement (¶18). 

133. The hosting of the GASP was an incredible opportunity for BRI, as it would be for 

any country hosting such an event.167  Firstly, because it generates an inflow of 

tourism.168  The event involved athletes and tourists from all over the world staying in 

the country and spending money there.   

134. Second, the GASP itself generated extraordinary publicity world-wide about the 

beauty of the island.169  The television coverage of the GASP, which itself generated 

income through the rights paid by TV companies, showed to the world the 

unexplored beaches of BRI, that lay theretofore untapped by tourists who could now 

visit safely.170  Each of these features plainly is a direct, immediate, and long-term 

contribution to the development of BRI. 
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135. Respondent had publicly acknowledged the benefits that hosting the games 

represented (¶¶8, 9).171 Likewise, taking into account that the country was not 

prepared for receiving foreigners, hosting the GASP also involved construction of 

hotels, resorts and a nature reserve in BRI.172  These projects enabled the country to 

expand a versatile labor market with a variety of jobs like hotel managers, tour 

guides, designers, cleaners, builders, architects, engineers, and other sector workers.  

136. In fact, GASP were eventually held and meant an enormous public relations success 

for BRI.173  It must be considered that without the Agreement signed with Applicant, 

BRI wouldn’t have been awarded with the opportunity of hosting the GASP.174 

137. That is, the material contribution by Applicant to BRI’s development began in 2002, 

years before any frog-removal activities were slated to commence under the 

Agreement.   

138. Absent that Agreement, BRI would simply not have been awarded the games at all.  

The very fact that BRI had signed such Agreement with a reputable frog-removal 

company was the immediate and direct cause of BRI being awarded the GASP.   

139. The serendipitous discovery in 2006 of the disease that may have contributed to the 

long-term decimation of the frog population may have given BRI an “excuse” to 

terminate the Agreement.  But by then, much of the tourism and construction efforts 

were under way and, indeed, absent the know-how that BRI pilfered from Applicant 

it could not even have continued removing frogs in preparation for the games.   

140. As a result, it can only be concluded that the hosting of the GASP was due to the 

Agreement.  The Agreement was a condition sine qua non to host the games, which 

finally meant an enormous success for the country in every possible dimension.175 

141. To conclude, as did the majority, that the Agreement did not contribute to the 

development of BRI is unexplainable. 

142. The fact that BRI is today an eco-tourism “hot spot” and is experiencing an economic 

renaissance176  is a clear consequence of the Agreement.177  Any other conclusion is 

pure fiction. 
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b. The contribution to the development by the Agreement should be 

analyzed at the time of its’ execution 

143. For the foregoing reasons, Applicant underscores that the frog’s disease is wholly 

irrelevant to the analysis of contribution to development.   

144. The Tribunal concluded that any future economic development that derived from the 

removal of SK could not be attributed to Applicant,178 since the frogs were 

disappearing naturally. 

145. The disease of the frogs discovered in January 2006 does not affect the nature of the 

Agreement.179  And the facts show with no contradiction that the benefits enjoyed by 

BRI were almost fully realized by the time it improperly terminated the Agreement.   

146. The Agreement was signed with absolutely no knowledge of a possible disease and 

did not contemplate or turn on this wholly random event which, was unforeseeable in 

2002, when the Agreement was executed.   

147. Neither the cancellation of the Agreement, nor the disease affecting the SK should 

influence the characterization of whether an “investment” took place.  

148. As noted, the frogs would not disappear “naturally” by the time of the GASP, as 

required by the Council and stipulated in the Agreement.180  This is precisely the 

reason that led BRI to appropriate the know-how developed by Applicant after 

terminating the Agreement to rid most of the island from the frogs in time for the 

GASP to take place.181 

149. Applicant was stripped not only of the benefits of the Agreement, but of the ancillary 

benefits from the related businesses it had discovered.  As stated above, the economic 

use of the recordings of frog sounds as a relaxant and sleeping aid was discovered by 

Applicant.  The improper termination of the Agreement deprived Applicant of this 

economically valuable resource.182 
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150. Furthermore, Applicant was also stripped of the resource which it sold to the 

pharmaceutical company.  There is no room in this record to suggest that the 

Agreement’s requirement for “humane” treatment somehow barred such use of the 

frogs, or indeed that the frogs sold were inhumanely treated.  Indeed, it is now 

commonplace for research institutions to treat animals humanely.183 

151. If the Tribunal’s criteria were to be followed, all of the contracts terminated prior to 

the deadline would fail to constitute an investment.  This ignores the fact that the 

cancellation of the Agreement and the disease are not attributable to Applicant, who 

acted always in good faith and complying with the obligations of the contract. 

152. The tribunal in PSEG was faced with a somewhat similar situation.  A contract there 

was signed and legally binding but the obligation was not performed.  In this case, the 

tribunal declared the existence of an investment regardless of the impossibility of 

fulfilling the contract or its unfeasibility.184 

153. Similarly, a failed construction project was considered in the case of RSM and the 

tribunal was not deterred from finding that there has been a contribution to the 

economic development of the host state.185  It was stated that; 

“[a] failed project which never contributed in the hard mathematical 
sense to the growth of the economy could still satisfy this Hallmark if the 
investor had significantly invested in the project to such a degree that it 
could have made a contribution to economic development had the project 
been brought to fruition”. 

154. Finally, the tribunal in Phoenix was faced with a situation in which due to State 

measures the investor was unable to perform its economic activities. The tribunal 

noted that; 

“The development of economic activities must have been foreseen or 
intended, but need not necessarily be successful, especially when the 
problem an investor faces in the development of its activities come from 
the host State’s actions. It is true that an investment that has come to a 
standstill, because of the host State’s actions, would still qualify as an 
investment, otherwise the international protection of foreign investment 
provided by the BIT’s would be emptied of its purpose.’’186 
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155. The contribution to the economic development should be analyzed in the moment that 

the investment is made.  Looking only at the outcome of a certain transaction 

constitutes a discrimination criterion from a legal perspective.187  The investment 

qualification cannot be seriously subjected to external events that might occur, such 

as bad weather, an earthquake, or other natural disasters.188 

156. The unknown disease among the frogs189 was an external event that should not be 

taken into consideration in qualifying Applicant’s transaction as an investment.  

Thus, the majority’s decision declining jurisdiction must be annulled. 

4. THERE HAS BEEN A SERIOUS DEPARTURE FROM A 

FUNDAMENTAL RULE OF PROCEDURE   

157. Under Art.52.1(d) of the Convention Applicant can request the annulment of an 

award where “there has been a serious departure from a fundamental rule of 

procedure.”  The object and purpose of this article is to control the integrity and 

legitimacy of the arbitral procedure.190  The observance of a proper procedure is key 

in maintaining the integrity of ICSID’s reputation and the legality of the awards 

rendered.191 

158. For this ground of annulment to be established, the rule of procedure in question must 

be “fundamental” and the departure from that rule must be “serious” in the sense that 

it must have caused the Tribunal to reach a result substantially different from what it 

would have awarded had such a rule been observed.192   

159. In the present case, the Tribunal relied upon evidence that the proponent deliberately 

secreted from cross-examination (¶33).  The report offered by BRI’s expert, was 

admitted when himself deliberately deprived Applicant of any opportunity to test its 

validity by cross-examination.  To say that fundamental procedural rights of equality 

of treatment and impartiality were violated is, on these facts, an understatement. 
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160.  Since both legality and integrity of the Award have been affected, Applicant requests 

its annulment for the following reasons: (a) By admitting Ranapuer’s report the 

Tribunal violated several rules of procedure;  (b) The Tribunal seriously prejudiced 

Applicant’s rights; and (c)  If Ranapuer’s report had been excluded, the Tribunal 

would have reached a different conclusion.  

a. By admitting Ranapuer’s report the Tribunal violated several 

rules of procedure 

161. The parties agreed that all proceedings of the arbitration would be governed by the 

Bela Rano Model Rules on the Taking of Evidence in International Arbitration, 

which are identical in all respects to the IBA Rules.193  

162. During the proceedings, Respondent submitted an expert report from Ranapuer.194  

Pursuant to Art.8.1 of the IBA Rules, Applicant requested its presence at the hearing 

for cross-examination.195 

163. On the morning of the hearing, Ranapuer excused himself by stating that members of 

Wilderness had convinced him not to participate in the arbitration (¶171).196 

164. The expert refused to participate, despite the Tribunal’s request that he do so.  Yet the 

Tribunal made no further efforts to secure his participation.197 

165.  In the face of such extraordinary events, Applicant immediately requested the 

dismissal of his written report.198  However, the Tribunal admitted the questionable 

evidence and relied on it when reaching its conclusions.199  

166. There is no argument here that Applicant did not act promptly to secure its rights.200  

Applicant was fully within its rights to invoke Art.52.1(d) having moved promptly to 

bar the introduction of the tainted report. 
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i. The Tribunal seriously departed from IBA Rules 

167.  The IBA Rules provide that parties may appoint an expert as means of evidence on 

specific issues.201  Pursuant to Art.5.5, 

“If a Party-Appointed Expert whose appearance has been requested 
pursuant to Art.8.1 fails without a valid reason to appear for testimony at 
an Evidentiary Hearing, the Tribunal shall disregard any Expert Report 
by that Party-Appointed Expert related to that Evidentiary Hearing 
unless, in exceptional circumstances, the Tribunal decides otherwise.”202 

168. In addition, Art.9.5 states that if a Party fails without satisfactory explanation to make 

available any relevant evidence, the Tribunal may infer that such evidence would be 

adverse to the interests of that Party.203 

169. As a result, the general rule is that if a party intends to use an Expert Report as 

evidence, and the other party requires the expert’s attendance to the hearing, the party 

must make sure that its expert indeed attends. If it fails to do so, then the report 

should be dismissed. 204 

170. Respondent may allege that the Tribunal’s decision was compliant with Art.5.5 since 

Ranapuer gave a valid reason and the circumstances were exceptional.  Nevertheless, 

this justification is simple inadmissible. 

171. Firstly, Ranapuer’s simply refused to attend -he was not kept from the hearing by 

accidents, health reasons, or other reason.  He simply refused to show up.  

172. Moreover, the very reason openly confessed by Ranapuer for his refusal to attend 

should in and of itself have led any tribunal not motivated by the need to reach a pre-

ordained result to reject the admissibility of the report, even in the absence of cross-

examination.  Indeed, the refusal to appear coupled with the reasons given for non-

appearance, together should have rendered the report completely inadmissible before 

even the most obtuse tribunal.   

173. Ranapuer has been a member of Wilderness since 1995.205  He carefully waited until 

the very morning of cross-examination to refuse to appear on grounds that his 
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participation would lead to a conflict of interests206 -a conceded conflict that makes 

him absolutely incompetent as an expert witness.  Moreover, Ranapuer had 

misleadingly advised the tribunal that “he recently joined Wilderness”, when in fact 

he had been a member for more than fifteen years.207   

174. Since according to Art.5.2(a) of the IBA Rules a description of the expert’s 

background and experience is expressly required, Ranapuer should have disclosed its 

long-term relationship with Wilderness and clearly failed to do so. Furthermore, it is 

unclear why participating in the oral hearing would be equivalent to provide his 

approval of Applicant’s treatment to SK208 but presenting his written report would 

not.209 

175. Secondly, the Tribunal admitted the report stating that “it provided information 

available from no other source.”210  Whether the Tribunal conceived this as an 

exceptional circumstance is unknown, given that it failed to further explain its 

decision. In any case, the possible exceptionality is challenged by Applicant since 

there were other scientists that could perform reports of the same characteristics.211 

176. If the Tribunal considered that the issues addressed by the Report were absolutely 

necessary for the case, it should have called the other experts, which it did not.212 

177. Therefore, by admitting the report presented by Ranapuer, the Tribunal departed from 

Art.5.5 and Art.9.5 of the IBA Rules and more accurately can be said to have engaged 

in notorious misconduct. 

ii. There has been a departure from Arbitration Rule 35.1  

178. According to Arbitration Rule 35.1, “experts shall be examined before the Tribunal 

by the parties under the control of its President.”  Exceptionally, this rule may be 

waived and in the case the examination of experts other than before the tribunal is 

subject to the consent of both parties.213 

                                                      
206Problem, ll. 175-180. 
207Problem, l. 176. 
208Problem, l. 179. 
209Problem, 170.  
210Problem, ll. 84,185. 
211Problem, ll. 172,173. 
212Clarification #64.  
213Arbitration Rule 36. 



36 
 

179. Several tribunals have stressed the significant value of information gained at hearings 

and the importance of cross-examination in the ICSID system.214  As to the 

appearance of experts the tribunal in Metalpar said: 

“[w]hen one of the parties files expert reports as evidence, it is obliged to 
present, if that is requested by the other party, its experts so that they may 
be examined at the hearing summoned for such purpose.”215 

180. Tradex is also instructive.  One of Tradex’s witnesses submitted a written statement, 

but then failed to attend the oral hearing. The Tribunal therefore found that the 

written statements of a witness who was not available for cross-examination could 

not be used as a means of proof.216 

181. In the present case, Applicant did not have the opportunity to interrogate Ranapuer 

for reasons that, themselves call into serious question. It was impossible to subject 

Ranapuer’s written report to cross-examination, under aggravating circumstances 

where the conduct of the expert witness itself called his qualifications as an expert 

into serious question.   

182. Accordingly, Arbitration Rule 35.1 was openly violated. 

b. The Tribunal seriously prejudiced Applicant’s rights 

183. Art.52.1(d) refers to a set of minimal standards of procedure to be complied with as a 

matter of international law.217  It is fundamental for any proceeding that each party is 

given the right to be heard before an independent and impartial tribunal.218  This 

includes the right to state its claim or its defense and to produce all arguments and 

evidence in its support.  This fundamental right has to be ensured on an equal level, in 

a way that allows each party to respond adequately to the arguments and evidence 

presented by the other.219 
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184. Therefore, the fundamental rules of procedure that might provide a ground for 

annulment, if violated, are restricted to the principles of natural justice,220 e.g. that 

both parties must be heard and that there must be adequate opportunity for rebuttal.221  

185. Applicant respectfully requests this Committee to annul the award on the separate and 

independent grounds that: (i) The Tribunal did not afford equal treatment of the 

parties regarding evidence; (ii) The Tribunal affected Applicant’s right to be heard; 

(iii) The Tribunal has shown an obvious lack of impartiality.  

i. The Tribunal did not afford equal treatment of the parties regarding 

evidence 

186. The committee in MINE found that a clear example of a fundamental rule would be 

UNCITRAL’s Art.18, which provides; 

“The parties shall be treated with equality and each party shall be given 
full opportunity of presenting his case (…) the departure must be 
substantial and be such as to deprive a party of the benefit or protection 
which the rule was intended to provide.”222 

187. Likewise, in Amco a failure to give the other party an opportunity to state its views, 

was held to violate the requirement of equal treatment of the parties, leading in turn 

to annulment..223 

188. Cross-examination provided by the applicable rules224 is intended to preserve the 

principle of equality in the process.225  The right of confrontation, which Applicant 

was deprived of, is of the utmost importance to a fair trial and one of the pillars 

supporting the rules regulating admission of evidence.  In a system where 

presentation of evidence is in the hands of the parties, cross-examination is the main 

tool available to test reliability of evidence.  The right of confrontation is thus 

considered of the utmost importance to a fair trial and one of the main principles 

underlying the rules regulating admission.226 

                                                      
220SCHREUER,p.980.  
221HISTORY OF THE CONVENTION,p.480. 
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189. Expert evidence is often an aid in determining questions presented in the case, but it 

is far from an infallible guide;227 as several times party-appointed experts convinced 

themselves of the authenticity of their statements.  Many of the opinions of the 

experts on one side are countered by diametrically opposite results stated by those on 

the other.228  Concordantly, greater procedural safeguards are necessary when 

weighting the evidence of the party-appointed experts. 

190. In the case at hand, Ranapuer is an employee of the BRI government229 ever since 

becoming lead scientist at the Frog Research Unit.230  The closer that an expert is to a 

party, the less likely that his evidence will be credible and the more difficult the 

tribunal’s task of truth-discovery becomes.231 

191. Respondent may allege that every appointed-expert is employed by the party that is 

requiring his knowledge.  However, Ranapuer is by definition dependant on BRI for 

his entire livelihood.  It would require an exceptional strength of character for a 

government-employee to jeopardize his entire professional career by refusing to 

collaborate.  And this is the reason why his last minute call saying that he would not 

participate in the required cross-examination leads to serious doubts on the integrity 

and veracity of the evidence. 

192. By admitting that suspect report the Tribunal plainly deprived Applicant of the 

benefit of cross-examination.  Therefore, Applicant requests that this Committee 

annul the Award because the Tribunal’s unequal treatment of the parties constituted a 

serious departure from a fundamental rule of procedure. 

ii.  The Tribunal affected Applicant’s right to be heard 

193. The principle that both sides must be heard on all issues affecting their legal position 

is one of the most basic concepts of fairness in adversarial proceedings.232 It is the 

bedrock of due process.  This principle, best known under the Latin audiatur et altera 

                                                      
227CRAWFORD & OTHERS,p.1487.  
228Id.,p.1486. 
229Clarification #49. 
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pars requires that both parties should be given the opportunity to address every 

formal motion before the tribunal and every legal issue raised during the case.233  

194. The Travaux Preparatoires illustrate that there was a general agreement that not all 

rules of procedure contained in the Arbitration Rules would qualify as fundamental. 

Instead, the concept was restricted to the principles of natural justice.234  Mr. Broches, 

who can be described as the Convention’s principal architect, said that clear examples 

are the parties’ right to be heard and adequate opportunity for rebuttal.235 

195. Several Committees have dealt with the violation to the right to be heard236 

developing its nature as fundamental under the Convention.  The Committee in Wena 

explained that; 

“[t]he right to be heard must be guaranteed on an equal level, in a way 
that allows each party to respond adequately to the arguments and 
evidence presented by the other.”237  

196. In Fraport one of the parties contended that the tribunal had violated its right to be 

heard, while admitting evidence and relying upon it, after the closing of proceedings, 

without being given the opportunity to address the material.  Therefore, the 

Committee considered that the tribunal departed from a fundamental rule of 

procedure.238 

197. Ranapuer’s report included significant evidence239 that Applicant could not properly 

contradict.  Since the party-appointed expert played an important role in the adducing 

of evidence, it was crucial to provide Applicant the opportunity to test his credibility 

through cross-examination. 

198.  Simply put, the majority violated Applicant’s right to be heard, while admitting 

plainly tainted evidence240 and materially relying upon it,241 without giving an 

adequate opportunity to rebut it or even cross-examine the proffering expert.  

                                                      
233SCHREUER,p.987. 
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Therefore, there has been a serious departure from a fundamental rule of procedure 

within the meaning of Art.52.1(d) of the Convention.  

iii. The Tribunal has shown an obvious lack of impartiality   

199. The majority’s lack of impartiality is self-evident here.  

200. The Committee in Klockner stated that; 

“Impartiality of an arbitrator is a fundamental and essential requirement. 
Any shortcoming in this regard, that is any sign of partiality, must be 
considered to constitute a serious departure from a fundamental rule of 
procedure.”242 

201. Since impartiality underpins the entire arbitral process, arbitrators should be vigilant 

in making sure that there is not the slightest appearance of bias on their part.243  

Throughout the proceedings, Iracunda was immersed in a conflict of interest, which 

cast reasonable doubts on her impartiality (¶73).  

202. As noted, Iracunda failed to disclose that she was a Wilderness’ member,244 important 

information that causes her reliability for independent judgment to be questioned by 

Applicant. The failure of disclosure alone calls into serious question her 

independence of judgment and her impartiality.   

203. It is interesting to note that Ranapuer perceived his membership in Wilderness245 as a 

conflict of interest246 whereas Iracunda did not (¶73).  It is remarkable that someone 

like Ranapuer, only an expert in the proceedings, could have seen this obvious 

conflict whereas a member of the Tribunal, like Iracunda, could remain blind to the 

obvious and thus remain conveniently silent.247 

204. Simply put, Iracunda’s undisclosed membership in an NGO that is directly opposed 

to the object of the Agreement at issue here foisted on Applicant a partial decision-

maker, and deprived Applicant of its right to respond adequately to evidence 

presented by Respondent.248 
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205. International arbitrators, precisely because of their international experience and broad 

legal education are able to recognized circumstances that might cause a legitimate 

concern from the other party.249  For that reason alone, Iracunda’s disclosure was 

definitively questionable and endangered the validity of the Award.   

206. Applicant believes that there has been an obvious lack of impartiality, which 

constitutes a serious departure from a fundamental rule of procedure and separately 

requires that the jurisdictional award here be annulled. 

c. If Ranapuer’s report had been excluded, the Tribunal would 

have reached a different conclusion 

207. The Committee in Wena explained that;  

“The rule of procedure in question must be “fundamental” and the 
departure from that rule must be “serious” in the sense that it must have 
caused the Tribunal to reach a result substantially different from what it 
would have awarded had such a rule been observed.”250 

208. In the case at hand, the Tribunal rejected jurisdiction stating that there was not an 

investment in terms of the Convention, since the requirement to the contribution to 

the development of the host state was not fulfilled.251  The Tribunal explained that for 

determining the absence of the requirement the witness statement submitted by 

Ranapuer was persuasive.252  The Tribunal concluded that; 

“While activities of MS may well have contributed to the ability of BRI to 
host the GASP, any future economic development that can be attributed to 
the removal of SK cannot be attributed to MS.”253  

209.  Since Ranapuer written materials asserted that the frogs were being ‘removed by 

nature’254, even while Applicant’s activities were ongoing, the Tribunal concluded 

Applicant could not have possibly contributed to the development of BRI.  Although, 

Ranapuer is the lead scientist of the Frog Research Unit,255 his statement contradicts 

the information previously given by the institution.   
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210. When scientists of the Frog Research Unit announced that they had found evidence of 

the unknown disease among the SK, they stated that the first fatalities were not 

expected for another two months.256  The announcement was made on 26 January, 

2006,257 which means that the estimated date for SK’s first fatalities was 26 March  

on the same year.  

211. Applicant’s activities started on January 2006258 and finished on 13 March 259 by the 

abrupt cancelation of the contract. Therefore, while Applicant activities were taking 

place the frogs were not being ‘removed by nature’. They might later be expected to 

be removed by nature, but they certainly were not being so removed then. 

212. The Tribunal relied on Ranapuer report’s to conclude that the removal of the SK 

could not be attributed to Applicant, since the frogs were dying anyway.  As a matter 

of pure fact, that conclusion -entirely aside from its legal irrelevancy- could not have 

been grounded in anything other than the challenged report by Ranapuer.  

213. Therefore, the unavoidable conclusion is that the Award would have been different if 

the Tribunal would have dismissed Ranapuer’s report breaching the fundamental 

rules of procedure discussed.  For that reason alone, the Award must be annulled.   

5. THE COMMITTEE SHOULD ANALYZE THE INVESTMENT AND 

THE JURISDICTION OF THE CENTRE 

214. In accordance with Art.52.4, Art.41.2 is applicable mutatis mutandi to proceedings 

before a Committee.260  Pursuant to Art.41.2, the Committee has the power to 

determine whether a dispute falls within the jurisdiction of the Centre if a party 

challenges such jurisdiction.261  In order to do so, the Committee has to analyze 

whether or not the transaction in question qualifies as an investment, as provided by 

Art.25. 

215. It has been recognized that four conditions must be met to uphold jurisdiction under 

Art.25 of the Convention: (i) the dispute must be between a Contracting State and a 
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national of another Contracting State; (ii) the dispute must be a legal dispute; (iii) it 

must arise directly from an investment; and (iv) the parties must have expressed their 

consent to ICSID arbitration in writing.262 Each and all of these are met here. 

216. In this particular case, because of Respondent’s jurisdictional objection, the 

Committee must necessarily analyze those four conditions to establish the jurisdiction 

of the Centre and consequently decide on the annulment request submitted by 

Applicant.  

217. This Committee’s mandate is recognized by scholarly work and ICSID case law, 

which confirm that committees shall oversee the fundamental integrity of an ICSID 

proceeding.263  

218. Accordingly, by application of Art.41.2, Applicant requests this Committee to 

conduct its own assessment of whether the transaction between BRI and Applicant 

qualifies as an investment under Art.25, in order to uphold the jurisdiction of the 

Centre and thus annul the Award for the reasons state above.    

6. PRAYER FOR RELIEF 

192. Max Solutions Inc. respectfully requests the Committee to annul the Award under 

Art.52 of the Convention, on the grounds that: 

-The Tribunal was improperly constituted because Iracunda failed to comply with the 
requirements of Art.14 of the Convention. 

-The Tribunal manifestly exceeded its powers by declining jurisdiction, and the 
Committee has the power to decide whether the transaction in question qualifies as an 
investment under the Convention and the governing BIT.  

-Even if a contribution to the host State’s development is considered essential to an 
ICSID investment, the transaction in question meets this standard. 

-The Tribunal seriously departed from a fundamental rule of procedure by admitting 
Ranapuer’s report. 

RESPECTFULLY SUBMITTED. 
                                                      
262Saipem,¶72; AMERASINGHE II,pp.442,446,450,460.  
263SCHREUER I,p.208; REED,p.42; Soufraki,¶23.  


