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STATEMENT OF FACTS 

1. Claimant, Max Solutions, is a private company incorporated in Oscania.  

2. Respondent is a state of Bela Rano Insularo [hereinafter “BRI”], an island nation that planned 

to host the 2008 Global Athletic Season Preview [hereinafter “GASP”] a major athletic event, 

which was expected to receive substantial global publicity. The state is moderately developed 

and has astonishing natural beauty. The development of tourism of BRI was however severely 

impeded due to substantial abundance of poisonous Sireno Kanto frogs, the poison of which 

was fatal to all foreigners who have ever had any allergic reaction. 

3. In 2002 the Government of BRI signed an agreement with Max Solutions, under which the 

Claimant was given an authorization to procure Sireno Kanto frogs. In exchange for the au-

thorization, the Claimant was to capture and remove all the frogs from the island until De-

cember 2007, with the exception of special secure zones.  

4. The contract did not require the parties to perform any actions until January 2006. The further 

destiny of the frogs procured was not specified either, though Max Solutions was obliged to 

treat them humanely. Under the Agreement Max Solutions was to receive monthly payments 

from the Government for each frog removed from the island in the previous month. Should 

the Claimant fail to comply with its obligations in time, it would lose rights to all payments 

under the contract.  

5. On January 26, 2006, scientists at BRI University announced that they had found evidence of 

fatal disease afflicting Sireno Kanto. Although the first fatalities were expected to occur in 

two months, 95% of the frogs were predicted to die within five years. 

6. In February 2006 BRI’s newspapers started to disseminate information that Max Solutions 

was transporting healthy Sireno Kanto to a nearby country, selling half to medical companies. 

Another half of the frogs was kept by the Claimant in humane conditions in order to record 

and sell croaking noises of the stored Sireno Kanto, which were supposed to bring relaxation 

for the overworked people. However, the Claimant failed to transfer to Respondent any in-

come from these ventures. 

7. On March 13, 2006 the Respondent terminated the Agreement with Max Solution due to 

inadequate performance. By that date the Claimant had removed 3% of the frogs from the 

Respondent’s territory. The remaining frogs had been removed to special zones. Afterwards, 

95% of the Sireno Kanto was reported to die till by the end of 2010. 
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8. In December 2008 Max Solutions filed a request for ICSID arbitration under bilateral 

investment treaty between the Republic of Oscania and BRI [hereinafter “the BIT’]. 

9. The Respondent nominated Professor Alessandra Iracunda as an arbitrator. Professor Iracunda 

was known to be a major proponent of “development-inclusive” interpretation of the term 

“investment” under article 25 of the ICSID Convention. 

10. After notification of appointment of Professor Iracunda the Claimant challenged the 

Arbitrator for lack of impartiality, arguing that her adherence to “development-inclusive” 

views of the meaning of the term “investment” showed that she “…could not approach an 

issue with an open mind”. The Claimant also argued that Professor Iracunda’s impartiality 

was undermined due to her membership in Wilderness, an environmental organization which 

had publicly opposed Max Solutions’ treatment of Sireno Kanto. The challenge was dis-

missed by other members of the tribunal. 

11. Respondent’s objections to jurisdiction were considered during the initial hearing held in May 

2009. Before the hearing the Respondent submitted the report of Doctor Ranapuer, a leading 

scientist in BRI University who had profound knowledge on the matter of Sireno Kanto. The 

report contained detailed information about the nature and expected consequences of the dis-

ease affecting the frogs. Apart from Doctor Ranapuer, there were only two scientists who had 

sufficient knowledge in this sphere. 

12. Max Solutions requested Doctor Ranapuer’s appearance at the hearing for the purposes of 

cross-examination. However, the expert refused to come in the morning before the hearings. 

13. The Claimant requested that the Report of Doctor Ranapuer should have been excluded since 

the expert could not appear for testimony. The Tribunal decided to consider the report as “it 

provided information available from no other source.” 

14. On July 29, 2009, the Tribunal declined jurisdiction over the case. The Tribunal held that Max 

Solutions’ actions did not constitute an “investment” under Article 25(1) of the ICSID Con-

vention due to the lack of the Claimant’s contribution to the economy of the Respondent. The 

Claimant-appointed arbitrator, Albert Viator, issued a dissenting opinion, arguing that contri-

bution to the development of the host State is not required for investment to qualify as such 

under Article 25(1) of the ICSID Convention. In his Dissenting Opinion Mr. Viator specifi-

cally underlined Professor Iracunda’s unwillingness to consider his argumentation of the op-

posite understanding of the notion “investment” throughout the tribunal’s discussions. Both 

Oscania and BRI have ratified the ICSID Convention. The Parties also chose BRI Model 



3 
 

Rules on Taking of Evidence in International Arbitration as the rules to govern the arbitration 

procedure. The Bela Rano Model Rules are in all respects similar to the 2010 IBA Rules on 

the Taking of Evidence in International Arbitration. 

15. Max Solutions submitted a claim to the ad hoc Committee arguing that: 

a. the tribunal was not properly constituted, as the initial challenge to Dr. Iracunda should have 

been successful. 

b. the tribunal exceeded its powers in declining jurisdiction, as the ICSID Convention does not 

require that an “investment” contribute to the development of the Host State. 

c. the annulment committee has the power, through Articles 41(2) and 54(4) of the ICSID 

Convention, to decide whether the transaction in question qualifies as an “investment” under 

the ICSID Convention, as this is an issue that goes to the jurisdiction of the Centre, not of the 

tribunal. 

d. even if a contribution to the Host State's development is considered to be essential to an 

ICSID “investment”, the transaction in question meets this standard, as the point of the con-

tract was to eliminate a problem that was preventing BRI's development. 

e. that the tribunal’s decision not to exclude Doctor Ranapuer’s Expert Report constituted a  

serious departure from a fundamental rule of procedure. 
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ARGUMENTS 

I. THE TRIBUNAL WAS PROPERLY CONSTITUTED, AS THE INITIAL CHAL-

LENGE TO PROFESSOR IRACUNDA SHOUD NOT HAVE BEEN SUCCESSFUL 

16. Under Article 52 (1) (a) of the ICSID Convention [hereinafter “the Convention”] the 

improper constitution of the initial Tribunal forms a ground for the annulment of the Award. 

The Respondent submits that the Tribunal was properly constituted as Professor Iracunda has 

complied with applicable procedural requirements to be posed with respect to an arbitrator.  

17. Article 57 (1) of the Convention provides that a party to a dispute is entitled to claim 

disqualification of a member of the tribunal provided that any of the qualities of an arbitrator 

prescribed by Article 14 (1) of the Convention are not present. Under the aforementioned Ar-

ticle an arbitrator should have high moral character, competence in the field of law and shall 

be relied upon to exercise independent judgment.  

18. A quality of being able to exercise independent judgment required under Article 14 of the 

Convention implies the criteria of independence and impartiality.1 Under the Problem the Par-

ties have also agreed that traditional notions of “impartiality” and “independence” are to be 

applied to an arbitrator’s disqualification.2 The requirement of independence necessitates that 

there must be no previous or current personal, social or business relationships between an 

arbitrator and the parties, while under the requirement of impartiality the arbitrator must not 

have “impermissible bias toward a party or toward the subject-matter of the dispute.”3  

19. The general rules on resolving the issue of arbitrator’s independence and impartiality are 

enshrined in IBA Guidelines on Conflict of Interest in international Arbitration [hereinafter 

“IBA Guidelines”], one of the most recognized source on the matter of conflicts of interests 

applied in the sphere of international arbitration.4 The IBA Guidelines may even be consid-

                                                            
1 С.Schreuer, ICSID Convention, a Commentary, 2nd ed. (Cambridge: Cambridge University press, 2009), p. 
512; Suez v. Argentina, Decision on the Proposal for Disqualification of the Member of the Arbitral Tribu-
nal,para. 38; Universal Compression v. Venezuela, para. 70. 
2 Challenge decision, lines 279-280. 
3 P.Binder, “Italian Arbitration Law”, International Handbook on Commercial Arbitration, January, 1994, pp. 
83-84, cited in M.S.Kurkela, S.Turunen, Due Process in International Commercial Arbitration, 2nd ed., (Ox-
ford: Oxford University press, 2010), p.113; С.Schreuer, ICSID Convention, a Commentary, 2nd ed. (Cam-
bridge: Cambridge University press, 2009), p. 513. 
4 Alpha Projectholding v. Ukraine, para. 56; Hrvatska Elektroprivreda v. Slovenia, para. 19; EDF v. Argentina, 
paras. 69,100; A. Redfern, M. Hunter, International arbitration. (Oxford: Oxford University press, 2009), p. 
239, para. 3.231; G.Born, International Commercial Arbitration, (Alphen an den Rijn: Kluwer Law Internation-
al, 2009), vol. 2, p. 15236, footnote 922. 
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ered to be a crystallization of arbitral practice on the matter as they are consistently applied by 

the overwhelming majority of arbitral tribunals.5  

20. Under General Standard (2) of the IBA Guidelines it is established that “there should not be 

any objectively justified doubts concerning the impartiality of an arbitrator in the light of “ex-

ternally visible circumstances.”6  

21. The justifiable doubts are defined as a conclusion reached by a reasonable and informed third 

person that “there was likelihood that an arbitrator may be influenced by factors other than the 

merits of the case.”7 

22. This position is concomitant with the most current ICSID practice, reference to which shows 

that a challenge to an arbitrator can only be successful provided that a challenging party pre-

sents objective evidence that clearly leads to an obvious lack of qualities required under Arti-

cle 14 of the Convention.8 Thus, in Universal Compression v. Venezuela case the ad hoc 

Committee concluded that:  

“…in order to succeed, a proposal to disqualify an arbitrator must establish the 

facts underlying the proposal, and demonstrate that these facts give rise to a mani-

fest lack of the required qualities.”9  

23. Article 57 (1) of the Convention imposes relatively heavy burden of proof on a challenging 

Party.10 However, the Claimant failed to present substantial evidence as to Alessandra Ira-

cunda’s lack of impartiality. 

24. In the case at hand the Claimant alleged two major grounds for disqualification of Professor 

Iracunda, i.e. (A) her doctrinal views on the meaning of the term “investment” under the Con-

vention and (B) her membership in the ecological organization “Wilderness”. 

                                                            
5 Universal Compression v. Venezuela, para. 74; OPIC v. Venezuela, para. 56, Azurix v. Argentina, para. 273 (n); 
Tidewater v. Venezuela, para. 41.  
6 IBA Guidelines on Conflict of interests in International Commercial Arbitration, General Standard 2; 
M.S.Kurkela, S.Turunen, Due Process in International Commercial Arbitration, 2nd ed., (Oxford: Oxford Uni-
versity press, 2010), pp. 116, 119.  
7 IBA Guidelines on Conflict of interests in International Commercial Arbitration, General Standard 2. 
8 Suez v. Argentina, Decision on the Proposal for Disqualification of the Member of the Arbitral Tribunal, para. 
40; SGS v. Pakistan; OPIC v. Venezuela, para. 45; С.Schreuer, ICSID Convention: A Commentary, 2nd ed. 
(Cambridge: Cambridge University press, 2009), p. 512. 
9 Universal Compression v. Venezuela, para. 72.  
10 C.Schreuer, The ICSID Convention: A Commentary, 2nd ed. (Cambridge: Cambridge University Press, 2009), 
p. 1202. 
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25. Since the Claimant does not base his challenge on alleged relationships between Professor 

Iracunda and the Parties, i.e. does not challenge the arbitrator for lack of independence, the 

Respondent shall demonstrate that neither of the above-mentioned grounds may suffice to 

disqualify Professor Iracunda for the lack of impartiality.  

A. Professor Iracunda’s opinions expressed in “Re-thinking ICSID Arbitration” 

may not serve as a ground for her disqualification 

26. With respect to the article “Re-thinking ICSID Arbitration” the Claimant has advanced two 

arguments to validate the disqualification: (1) the fact that Professor Iracunda is a major pro-

ponent of “development-inclusive” interpretation of the notion of an “investment” under the 

Convention11 and (2) Professor’s strong commitment to the views expressed in her doctrinal 

writings.12 Both of these grounds were already considered by the Tribunal and justifiably 

dismissed.13 Nevertheless, the Respondent would like to present some observations on the 

matter. 

1. The mere adherence to development inclusive interpretation of an invest-

ment may not constitute a ground for disqualification of Professor Iracunda 

27. The Claimant alleged that Professor Iracunda had established herself as a potentially leading 

exponent of “development-inclusive” interpretation of an ICSID “investment” definition and 

would face significant personal and professional embarrassment were she now to issue an 

award rejecting this criterion.14 In a view of the Respondent this contention is groundless 

since Professor Iracunda’s article does not contain any kind of scholarly opinion that can 

serve as a ground for challenge and due to the fact that an arbitrator is not bound by his/her 

article while making a decision.  

28. Under Article 3.5.2. of the IBA Guidelines a publicly advocated specific position may 

constitute a ground for the dismissal of an arbitrator only if such position tackles particular 

disputes, parties or if it is subsidized by the appointing party or trade organization.15 Similar-

ly, pursuant to Article 4.1.1. of the IBA Guidelines an opinion that does not focus on the case 

that is being arbitrated cannot be a ground for a challenge. The same position is also support-

                                                            
11 Challenge decision, lines 371-374.  
12 Ibid, lines 385-389. 
13 Ibid, lines 429-454. 
14 Ibid, lines 372-374. 
15 D. Bishop, L.Reed, “Practical Guidelines for Interviewing, Selecting and Challenging Party-Appointed Arbi-
trators in international commercial arbitration”, 14 Arb. Int’l 395 (1998), pp. 26, 28; online: 
<http://ksintranet.kslaw.com/library/pdf/bishop4.pdf>. 
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ed by practice of arbitral tribunals16 and doctrine.17 Therefore, doctrinal opinions are generally 

regarded as not subject to the rules on disqualification.18  

29. Thus, in Urbaser v. Argentina the Tribunal stated that “the mere showing of an opinion, even 

if relevant in a particular arbitration, is not sufficient to sustain a challenge for lack of inde-

pendence or impartiality of an arbitrator.”19 

30. In Saipem v. Bangladesh, the Tribunal held that an arbitrator’s doctrinal opinions that do not 

contain any reference to any particular case do not affect an arbitrator’s impartiality.20 

31. Pursuant to the most recent practice of the ICSID arbitration, publicly advocated doctrinal 

opinion may serve as a ground for arbitrator’s disqualification provided that such opinion 

contains a view unfavorable with respect to the challenging Party21 or fact-specific examples, 

such as exact circumstances of real cases, which resemble the pending one.22  

32. Moreover, ICSID arbitrators are in no way bound by their previously expressed scholarly 

opinions.23 The Tribunal in Urbaser v. Argentine emphasized in this respect:  

“…a legal scholar who becomes an ICSID arbitrator does not lose his/her capacity 

of being a scholar that conveys academic opinions, which might become relevant 

to the legal analysis undertaken in the resolution of a particular dispute.”24 

                                                            
16 ICS v. Argentina, cited in K. Daele, Challenge and Disqualification of Arbitrators in International Arbitration, 
(Alphen aan den Rijn: Kluwer International, 2012), paras. 7-083, online: Kluwer Arbitration, 
<http://www.kluwerarbitration.com/document.aspx?id=KLI-KA-1207309-n#a0211>.	
17 С.Schreuer ICSID Convention:A Commentary, 2nd ed. (Cambridge: Cambridge University press, 2009), p. 
513. 
18 С.Schreuer ICSID Convention: A Commentary, 2nd ed. (Cambridge: Cambridge University press, 2009), p. 
513; W.L. Craig, W.W. Park, J. Paulsson. International Chamber of Commerce Arbitration, 2nd ed. (New York: 
Oceana Publications, Inc.), 1990, pp. 232-33, cited in D.Bishop, L. Reed, “Practical Guidelines for Interviewing, 
Selecting and Challenging Party-Appointed Arbitrators in international commercial arbitration”, Arb. Int’l 395 
(1998, page 28, online: <http://ksintranet.kslaw.com/library/pdf/bishop4.pdf>. 
19 Urbaser v. Argentina, para. 45. 
20 Saipem v. Bangladesh, cited in K. Daele, Challenge and Disqualification of Arbitrators in International Arbi-
tration, 2nd ed., (Alphen aan den Rijn: Kluwer International, 2012 ),para.7-074, online: Kluwer Arbitration, 
<http://www.kluwerarbitration.com/document.aspx?id=KLI-KA-1207309-n#a0211>. 
21 Perenco v. Ecuador, para. 48. 
22 TESC v. IPT, cited in K.Daele, Challenge and Disqualification of Arbitrators in International Arbitration, 
(Alphen aan den Rijn: Kluwer International, 2012), para. 7 – 075, online: Kluwer Arbitration, 
<http://www.kluwerarbitration.com/document.aspx?id=KLI-KA-1207309-n#a0211>; D. Bishop, L. Reed, “Prac-
tical Guidelines for Interviewing, Selecting and Challenging Party-Appointed Arbitrators in international com-
mercial arbitration”, 14 Arb. Int’l 395 (1998) p. 26, online: 
<http://ksintranet.kslaw.com/library/pdf/bishop4.pdf>  
23 Urbaser v. Argentina, para. 46, 51. 
24 Ibid., para. 52. 
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33. The Respondent submits that in “Re-thinking ICSID Arbitration” Professor Iracunda’s 

interpretation of Salini test did not contain any references to real parties of any pending arbi-

tration, to any specific legal issues or hypothetical cases similar to the case at hand. Hence, 

Professor Iracunda’s opinion expressed before the initiation of the case on the issue of im-

portance of the contribution to the host state development cannot by itself indicate her par-

tiality. 

34. Therefore, the Respondent asserts that Professor Iracunda cannot be disqualified on the 

ground of her previously expressed scholarly opinions. 

2. Professor Iracunda’s strong commitment to her doctrinal views does not 

constitute a ground for her disqualification 

35. The Claimant submits that Iracunda’s writing style “makes implausible any contention that 

she might reach an alternative conclusion in this arbitration.”25 Hence, from the point of view 

of the Claimant Professor Iracunda must be deemed incapable to “exercise independent judg-

ment.”26  

36. This allegation of the Claimant virtually refers to the improbable and highly disputable 

contention that Professor Iracunda was hardly able to control her emotional attitude to the 

case. Such assertion, being substantiated merely by vague references to the “writing style”, 

may not serve as an evidence of arbitrator’s bias.  

37. Reference to current ICSID arbitral practice reveals that in cases similar to the case at hand it 

is the exact wording of the arbitrator’s statement that is subject to investigation by the Tribu-

nal, while the “style” of expressions is not considered to be per se sufficient.27 Thus, in Ur-

baser case the Tribunal concluded that the strength of an arbitrator’s argumentation on a doc-

trinal issue, if not expressed in a decision, is insignificant in view of the arbitrator’s ability to 

change his/her mind in light of the circumstances of the arbitrated case.28 

38. Moreover, should the initial challenge to Professor Iracunda have been successful, such 

precedent may pose a threat to proper functioning of international arbitration mechanism as 

any arbitrator would be in danger of being disqualified on the ground of previously expressed 

opinions. In Urbasser v. Argentine the Tribunal concluded that: 

                                                            
25 Challenge decision, lines 386-387. 
26 Ibid, lines 370-377. 
27 Urbaser v. Argentina, paras. 20, 22, 23, 44, 47, 54, 55; Perenco v. Ecuador, paras. 48-50, 52. 
28Urbaser v. Argentina, paras. 50-51. 
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“If any opinion previously expressed on certain aspects of the Convention be con-

sidered as elements of prejudgment in a particular case because they might be-

come relevant or are merely argued by one party, the consequence would be that 

no potential arbitrator of an ICSID Tribunal would ever express views on any 

such matter.”29 

39. Therefore, neither the adherence to “development-inclusive” interpretation of the term 

“investment” under Article 25 of the Convention nor strong commitment to doctrinal opinions 

expressed in Professor Iracunda’s article “Re-thinking ICSID Arbitration” can serve as a 

ground for her disqualification.  

B. Professor Iracunda’s membership in Wilderness does not constitute a valid 

ground for her disqualification 

40. The Claimant argues that Professor Iracunda’s membership in Wilderness and annual 

donations, accompanied by the fact of public opposition of Wilderness to the transaction in 

question and its criticism of Max Solutions’ inhumane treatment of frogs may serve as a 

ground for the disqualification of Professor Iracunda.30 

41. However, none of these facts, whether taken separately or in conjunction, may lead to 

arbitrator’s disqualification. 

42. The challenge of an arbitrator is successful provided that evidence presented by the 

challenging Party leads to a conclusion that there is a manifest lack of impartiality on part of 

the arbitrator in question.31 Thus, the mere fact of participation in Wilderness can serve a 

ground of lack of impartiality if the ideology of Wilderness is against the activities of the 

Claimant. 

43. Therefore, Professor Iracunda might only be regarded partial if the actions of the Claimant 

could by any means be contrary to Wilderness’ ideology and if she personally supported Wil-

derness’ opposition to Max Solutions’ activities. 

44. The aim of Wilderness is to “to inculcate respect for all life forms by increasing recognition 

of the ‘right’ of animals to live ‘unmolested’ in their natural habitat.”32 Oxford dictionary de-

                                                            
29 Urbaser v. Argentina, paras. 46, 48.  
30 Challenge decision, lines 409-414; Clarification 96. 
31 SGS v. Pakistan; OPIC v. Venezuela, para. 45; Amco Asia v. Republic of Indonesia, Decision on the Proposal 
to Disqualify an Arbitrator, referred to in M.W. Tupman, “Challenge and Disqualification of Arbitrators in 
International Commercial Arbitration” 38 Int’l & Comp. L.Q. 44 (1989); Ablacat v. Argentina, para. 53. 
32 Challenge decision, lines 409-414. 
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fines “to molest” as “to harass in aggressive manner”33, hence the vague wording of the goal 

of Wilderness may imply either that Wilderness is aimed at protection of animals’ right to be 

treated humanely or that this organization opposes the removal of animals from their habitats. 

45. However, none of these two possible ideologies is contrary to the actions of the Claimant, 

firstly, because there is no evidence of inhumane treatment of Sireno Kanto, and, secondly, 

since Wilderness’ opposition to the removal of Sireno Kanto does not indicate opposition of 

the Claimant’s activities.  

1. There is no evidence of inhumane treatment of Sireno Kanto 

46. Under the contract Max Solutions was to remove the frogs from the territory of Bela Rano 

Insularo [hereinafter – BRI] by December 2007.34 Although the contract did not specify what 

exactly Max Solutions shall do with the frogs, the Claimant was obliged to treat them “hu-

manely” at all times.35 Meanwhile, Max Solutions was also reported to sell half of the frogs to 

medical companies.36 

47. Hence, the Claimant’s assertion of an arbitrator’s partiality would have been successful 

provided that there was evidence of inhumane treatment of Sireno Kanto by Max Solutions 

and/or medical companies these frogs had been sold to. However, Max Solutions was report-

ed to keep the frogs in large storage facilities in humane conditions,37 while the Claimant 

failed to present any evidence of inhumane treatment by the medical companies.  

48. Therefore, since there are no grounds to allege inhumane treatment towards the frogs, Max 

Solutions activities are not contrary to Wilderness’ ideology. 

2. Wilderness’ opposition to the removal of Sireno Kanto does not indicate 

opposition to the Claimant’s activities  

49. A challenge will not be successful unless the challenging Party demonstrates facts that form a 

basis for justifiable doubts as to manifest lack of impartiality of an arbitrator.38 

50. Assuming that the aim of Wilderness is to generate public opposition against the removal of 

animals, Professor Iracunda’s partiality can be proved in case (i) the ideology of Wilderness is 

                                                            
33 Oxford dictionary, online: <http://oxforddictionaries.com/definition/english/molest?q=molest>. 
34 Uncontested facts, line 46. 
35 Ibid., line 49-51. 
36 Ibid., line 87. 
37 Ibid., lines 91-92. 
38 Universal Compression v. Venezuela, para. 72. 
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obviously against actions undertaken by Max Solutions and its activities and (ii) the arbitrator 

publicly upholds Wilderness’ opposition of the Claimant’s activities. 

51. The Respondent asserts that Wilderness’ ideology is in no way contrary to Max Solutions’ 

activities. 

52. The Claimant contends, however, that the mere fact that Wilderness protested against the 

removal of Sireno Kanto leads to the conclusion that Professor Iracunda was prejudged 

against the Claimant’s removal of Sireno Kanto.39 The only evidence presented by the Claim-

ant is that Wilderness had protested against the removal of frogs from the Respondent’s terri-

tory in a form of a peaceful march in the capital of BRI, and initiated a campaign aimed to 

“generate public opposition to the … removal of Sireno Kanto from their natural environ-

ment.”40 

53. However, the purpose of these protests does not have any explicit reference to Max Solutions, 

which removed only 3% of the Sireno Kanto from the island, while it is the Respondent who 

initiated a transaction opposed by Wilderness, and it is the Respondent who undertook the 

containment of the remaining Sireno Kanto.41 Hence, the Claimant’s assertion that there is a 

contradiction between actions of Max Solutions and Wilderness’ ideology is groundless. 

Therefore, the sole fact of Iracunda’s participation in Wilderness does not imply unfavorable 

treatment with respect to the Claimant.  

54. The Claimant also failed to prove Professor Iracunda’s personal adherence to Wilderness’ 

opposition to Max Solutions’ activities, namely that she personally participated in the protests 

against the transaction in the case at hand.42 Nor was there produced any evidence that the 

Professor Iracunda had publicly upheld Wilderness’ opposition in any other manner.  

55. Therefore, Professor Iracunda could not have been influenced by her participation in 

Wilderness while serving as an arbitrator in the case at hand and there can be no justifiable 

doubts to be raised with respect to her impartiality. 

56. In view of the foregoing, the Respondent respectfully submits that the Claimant’s challenge of 

Professor Iracunda should not have been successful in accordance with articles 14 (1) and 57 

of the Convention. 

                                                            
39 Challenge decision, lines 409-413. 
40 Ibid., lines 403–407. 
41 Uncontested facts, lines 110, 118-120.  
42 Challenge decision, lines 416–418. 
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II. THE TRIBUNAL DID NOT EXCEED ITS POWERS IN DECLINING JURISDIC-

TION, AS THE ICSID CONVENTION REQUIRES AN “INVESTMENT” TO CON-

TRIBUTE TO THE DEVELOPMENT OF THE HOST STATE  

57. The Respondent submits that the there is no ground for annulment provided by Article 52 (1) 

(b) of the Convention, since (A) the Tribunal did not exceed its powers in declining jurisdic-

tion; and (B) even if there was an excess of powers, it was not “manifest” as required by the 

Convention. 

A. The Tribunal did not exceed its powers in declining jurisdiction  

58. According to arbitral practice43 and doctrine,44 there is an excess of powers, inter alia, if “the 

tribunal does ‘too little’ or ‘too much’”45 while deciding on its jurisdiction. The excess of 

powers may thus be found if the Tribunal does not exercise jurisdiction over a matter which 

falls “within the ambit of the jurisdiction of the Centre.”46 

59. However, the ground for annulment due to improper declining jurisdiction was seldom 

applied in practice since it is too ambiguous and uncertain. There are no precise criteria to 

distinguish “right” and “wrong” declining of jurisdiction. There were only two successful 

annulments based on the ground of improper declining of jurisdiction. The first one occurred 

in the case of Vivendi, where tribunal’s decision was partially annulled due to the failure to 

examine the merits of the claim.47 However, Vivendi case differs from the case at hand as in 

the latter the Tribunal declined jurisdiction having performed no analysis of the merits. The 

second annulment decision was rendered with respect to MHS v. Malaysia48 case and was 

severely criticized in dissenting opinion of the arbitrator49 as well as in doctrine50 for having 

exceeded the ad hoc Committee’s jurisdictional limits. 

                                                            
43 Azurix v. Argentina, para. 46; Industria Nacional de Alimentos v. Peru, para. 86.  
44 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001), 
p. 931. 
45 Hussein Soufraki v. UAE, para. 44. 
46 Ibid. 
47 Vivendi Universal v. Argentina, para. 119. 
48 MHS v. Malaysia. 
49 Ibid.  
50 B.M. Aronson, “A New Framework for ICSID Annulment Jurisprudence: Re-thinking the ‘Three Genera-
tions’” (2012), Vol. 6, 40, online: ICL Journal 
<http://www.internationalconstitutionallaw.net/download/2b1c88ac681a007b26e18736b53a9724/Aronson.pdf>. 
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60. In case of Fraport v. The Philippines the ad hoc Committee refused to apply this ground for 

annulment. The Committee stated that it may not decide on the meaning of the term “invest-

ment” and its existence at the stage of annulment but may only assess whether the tribunal’s 

decision to adopt certain definition was reasonable.51  

61. In the present case while declining jurisdiction the Tribunal came to a conclusion that there 

were no mandatory requirements of an “investment” and substantiated its reasoning by refer-

ences to existing practice of investment tribunals.52 

62. The Respondent therefore submits that (1) the Tribunal was reasonable in following current 

practice of investment tribunals; and that (2) contribution to economic development of the 

host state is recognized by investment tribunals as an indispensable characteristic of the term 

“investment”. 

1. The Tribunal was reasonable in following current practice of investment 

tribunals 

63. Although there is no concept of stare decisis in the international law53 and in investment 

arbitration,54 the concept of jurisprudence constante is considered by international tribunals to 

be crucial for decision-making process.55 It establishes coherence and predictability of the 

outcome of investment disputes.56 

64. Thus, in Croatia v. Serbia57 the ICJ affirmed that there should be compelling reasons in order 

to depart from its previously given legal position. Having fully supported this approach the 

ICJ stated in Cameroon v. Nigeria that “the real question is whether…there is a cause not to 

follow the reasoning and conclusion of earlier cases.”58 

                                                            
51 Fraport v. Philippines, para. 44. 
52 Award, lines 632-649. 
53 The Statute of the International Court of Justice: a Commentary, p.1244 (Andreas Zimmermann et al. eds., 
2006). 
54 El Paso v. Argentina, para. 39. 
55 A.Bjorklund, “Investment Treaty Arbitral Decisions as Jurisprudence Constante” (2008), 17, online: Social 
Science Research Network <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1319834>; Thomas Wälde, 
“The Present State of Research Carried Out by the English-Speaking Section of the Centre for Studies and Re-
search in Centre of Studies and Research in International Law and International Relations, New Aspects of Inter-
national Investment Law” (2006) 63, 66; LETCO v. Liberia; AES v. Argentina; Cameroon v. Nigeria; Georgia v 
Russia. 
56 A.Reinisch, "The Role of Precedent in ICSID Arbitration" (2008), Austrian Arbitration Yearbook, 495. 
57 Croatia v. Serbia, para. 53.  
58 Cameron v. Nigeria, para. 28. 



14 
 

65. The same position has also been adhered by international investment tribunals which always 

refer to the previous investment arbitration cases to support or justify their position.59 For in-

stance, in AES v. Argentina the Tribunal has specifically emphasized the crucial importance of 

jurisprudence constante for investment arbitration.60 

66. It is a communis opinio doctorum that “while tribunals seem to agree that there is no doctrine 

of precedent per se, they also concur on the need to take earlier cases into account.”61  

67. Furthermore, if tribunals do not agree with the positions expressed in previous arbitral 

decisions, they try to distinguish the case instead of overtly deviating from them,62 which 

shows the general understanding of the need of consistent practice.  

68. Thus, the Respondent submits that the Tribunal was reasonable in following previous 

decisions of investment tribunals since it acted in accordance with the principle of jurispru-

dence constante.63 

2.  Contribution to economic development of the host state is recognized by 

investment tribunals as a characteristic of the term “investment” 

69. Contribution to the development of the host state as a characteristic of “investment” has been 

consistently recognized by investment tribunals during long-standing practice of investment 

adjudications.64 Thus, in Patrick Mitchell Annulment Decision the ad hoc Committee found 

the contribution to the host state’s development to be an essential criterion for defining an 

“investment”:  

“…the existence of a contribution to the economic development of the host State 

as an essential – although not sufficient – characteristic or unquestionable criteri-

on of the investment…”65  

                                                            
59 A.Reinisch, “The Role of Precedent in ICSID Arbitration” (2008), Austrian Arbitration Yearbook, 495; Jef-
fery P. Commission, “Precedent in investment treaty arbitration” (2007), Journal of International Arbitration, 
24(2), 129-158; LETCO v. Liberia; AES v. Argentina, para. 44; Saipem v. Bangladesh, para. 67. 
60 AES v. Argentina, para. 33. 
61 Gabrielle Kaufmann-Kohler, “Arbitral Precedent: Dream, Necessity, or Excuse” (2006), Presentation at the 
Annual Freshfields Lecture, online:< http://www.arbitration-icca.org/media/0/12319143087130/00950001.pdf>. 
62 Suez v. Argentina, Decision on Jurisdiction, para. 30. 
63 Award, lines 650–670. 
64 Fedax v. Venezuela; Consortium R.F.C.C. v. Morocco, para. 60; Salini v. Morocco, para. 52; Bayindir v. Pa-
kistan, para. 121; Joy Mining v. Egypt, para. 53; Jan de Nul N.V. v. Egypt; L.E.S.I. - DIPENTA v. Algeria; Kar-
dassopoulos v. Georgia. 
65 Patrick Mitchell v. DRC, para. 33. 
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70. The Committee also stated that sometimes this criterion is covered by the very purpose of the 

contracts in question so that it is implied in other criteria and does not require specific men-

tioning.66 This position can also be confirmed by arbitral practice.67 

71. Moreover, the Preamble of the Convention itself unequivocally postulates that its major aim is 

economic development of adhering states.68 Hence, in a view of the application of the rules of 

interpretation as enshrined in the Vienna Convention of the Law of Treaties69 the contribution 

to the state’s economic development constitutes an intrinsic characteristic of investment under 

the Convention. 

72. Thus, in CSOB case the Tribunal while scrutinizing the Preamble of the Convention 

concluded that an international transaction requires contribution to the economic development 

of the host state to become an “investment” as this term is understood in the Convention.70 

This statement may also be substantiated by travaux préparatoires71 of the Convention and 

doctrinal views.72 

73. Nevertheless, some Tribunals distinguish the cases from Salini approach and fail to take the 

contribution into account.73 However, in all these rare cases the tribunals referred to BITs or 

other international agreements, which comprised a broader definition than acknowledged by 

Salini approach.74 By doing this, tribunals failed to apply commonly used “double test”, 

which consists of checking the tribunal’s jurisdiction both under the relevant BIT and under 

the Convention.75 Such approach is, however, uncommon and is widely criticized.76 Moreo-

                                                            
66 Ibid., para. 30. 
67 Alcoa v. Jamaica; Tradex v. Albania.  
68 ICSID Convention, the Preamble.  
69 Vienna Convention of the Law of Treaties, 1969, Article 31 (1). 
70 CSOB v. Slovak Republic, para. 64.  
71 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001), 
931-933; J.D. Mortenson, “The Meaning of 'Investment: ICSID's Travaux and the Domain of International In-
vestment Law” (2010), Harvard ILJ, Vol. 51, No. 1. 
72 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001); 
Omar E. García-Bolívar, “Defining an ICSID Investment: Why Economic Development Should be the Core 
Element” (2012), online: iicd, <http://www.iisd.org/itn/2012/04/13/defining-an-icsid-investment-why-economic-
development-should-be-the-core-element/#_ftn25>. 
73 Philippe Gruslin v. Malaysia; Lanco International v. Argentina; Generation Ukraine v. Ukraine; Fraport v. 
Philippines, Award. 
74 Biwater Gauff v. Tanzania, para. 317. 
75 S.Manciaus, Investissements étrangers et arbitrage entre Etats et ressortissants d’autres Etats, Trente années 
du Cirdi, (Litec, 2004), 61-62; M. Malik, “Recent Developments in the Definition of Investment in International 
Investment Agreements”, Iisd, online: iisd < http://www.iisd.org/pdf/2008/dci_recent_dev.pdf >. 
76 I.Musurmanov , “The implications of Romak v. Uzbekistan : the way towards a consistency of inconsistency of 
defining ‘investment’”, p.4; CSOB v. Slovak Republic, para. 68;GEA v.Ukraine, paras. 150-151; Phoenix Action 
v. The Czech Republic, para. 74. 
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ver, it is a communis opinio that before ICSID arbitral tribunals, the Convention has suprema-

cy over an agreement between the parties or a BIT.77 Therefore, the position under which the 

criterion of contribution to the host state development is not taken into account is in contra-

diction with the framework established by the Convention. 

74. The Tribunal in the case at hand has elaborated its decision in full consistence with the current 

practice of investment arbitration and taking into account the indispensable nature of the re-

quirement of contribution to the host state development. Hence, there was no excess of pow-

ers committed by the Tribunal while making a decision to decline jurisdiction. 

B. Еven if there was an excess of powers, it was not “manifest” as required by 

the ICSID Convention 

75. Article 52 (1) (b) of the Convention requires that excess of powers must be “manifest” to lead 

to the annulment of a decision. In MTD Annulment Decision it was observed that an error 

eligible to call for the annulment must be “not arguable, and a misapprehension (still less 

mere disagreement) as to the content of a particular rule is not enough.”78 

76. In Hussein Soufraki v. United Arab Emitates the ad hoc Committee considered that the term 

“manifest” refers to obviousness:  

“The ad hoc Committee considers that the term ‘manifest’ is a strong and emphat-

ic term referring to obviousness. In its dictionary meaning, ‘manifest’ is substan-

tially equivalent to ‘clear’, ‘plain’, ‘obvious’, ‘evident’.”79 

77. There is no definition of the term “investment” in the Convention.80 Even though the practice 

has engineered conventional criteria with this respect, they are so far dispensed from being 

firm and unanimous. In a view of the Respondent defining vague terms may not constitute 

“manifest” excess of powers and hence trigger the annulment. In Lucchetti case the ad hoc 

Committee stated: 

                                                            
77 J.D. Mortenson, “The Meaning of ‘Investment’: ICSID's Travaux and the Domain of International Investment 
Law” (2010), Harvard ILJ, Vol. 51, No. 1; J-P. Harb, “Definition of investments protected by international trea-
ties: an on-going hot debate” (2011), Mealey’s International Arbitration report, vol. 26, № 8,13; Patrick Mitchell 
v. DRC para. 31; Joy Mining v. Egypt. 
78 MTD v. Chile, para. 47. 
79 Hussein Soufraki v. UAE, para. 39. 
80 ICSID Convention, Article 25, Joy Mining v. Egypt, para. 49. 
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“the Committee is not charged with the task of determining whether one interpre-

tation is ‘better’ than another, or indeed which among several interpretations 

might be considered the ‘best’ one.”81 

78. Moreover, the Tribunal was entitled to rule on the limits of its jurisdiction due to competence-

competence82 principle which is widely recognized in international arbitration.83 This concept 

is also enshrined in Articles 41 (1) and 44 of Convention.84 The ICSID Tribunal enjoys there-

fore discretion to decide whether the transaction in question constitutes an investment and 

falls under its jurisdiction.  

79. In the present case the ICSID Tribunal while reaching its decision has resorted to the powers 

granted to it by the Convention and universally recognized principles of international arbitra-

tion. In the case at hand the Tribunal chose the most traditional interpretation of the term “in-

vestment” from several possible ones. The approach chosen by the Tribunal was by no means 

in contradiction with the Convention or any other applicable norms of law. 

80. Therefore, Tribunal’s decision on the meaning of the term “investment” may not be regarded 

as an obvious error of law, as required by Article 52 (1) (b) of the Convention. 

81. The Respondent therefore submits that the excess of powers by the Tribunal in the present 

case cannot be “manifest” since the term “investment” has no precise and universal definition 

neither in law nor in practice. 

III. THE ANNULMENT COMMITTEE HAS NO POWER TO DECIDE WHETHER 

THE TRANSACTION OF THE CLAIMANT QUALIFIES AS AN “INVESTMENT”  

82. The Respondent submits that the Annulment Committee is not entitled to rule on the issue of 

the presence of an investment since (A) this issue is outside the scope of its jurisdiction; and 

(B) Articles 41 (2) and 52 (4) do not bestow the Annulment Committee with the powers to 

rule on the issues of the jurisdiction of the Centre. 

A.  The qualification of the transaction in question as an “investment” is out-

side the scope of the Annulment Committee’s jurisdiction 

                                                            
81 Industria Nacional de Alimentos v. Peru, para. 112. 
82 O.Susler, “The jurisdiction of the arbitral tribunal: a transnational analysis of the negative effect of compe-
tence” (2009), Macquarie Journal of Business Law, Vol. 6, 119-145. 
83 Hussein Soufraki v. UAE, para. 50. 
84 ICSID Convention, Articles 41 (1), 44. 
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83. The annulment may only be exercised within the limits prescribed by the Convention. Article 

52 (1) of the Convention contains a closed list of grounds for annulment, which are strictly 

procedural in their nature.85 According to Professor Schreuer, “annulment is only concerned 

with the legitimacy of the process of decision; it is not concerned with its substantive correct-

ness.”86 

84. This position is also confirmed by practice of annulment committees87 and doctrine,88 which 

support a view that annulment procedure differs from the appeal process. The current ap-

proach to this issue, followed by the majority of committees, is procedurally focused.89 

Hence, the Annulment Committee is not entitled to perform assessment of facts or substitute 

the reasoning of the Tribunal by its own. The ad hoc Committee in Luccheti stated with this 

respect: 

 “it is no part of the Committee’s functions to review the decision itself which the 

Tribunal arrived at, still less to substitute its own views for those of the Tribunal 

but merely to pass judgment on whether the manner in which the Tribunal carried 

out its functions met the requirements of the Convention.”90 

85. Moreover, under Article 52 (6) of the Convention, the mere consequence of successful 

annulment is a constitution of new tribunal in order to resolve the same case. Therefore, all 

issues connected with merits and facts of the case should be decided by that new tribunal, not 

by the Annulment Committee.91 The opposite interpretation would make the re-consideration 

by the Tribunal practically useless and would be in clear contradiction with Article 52 of the 

Convention.92 Furthermore, the reasoning of the Annulment Committee and its legal findings 

                                                            
85 ICSID Convention, Article 52 (1); P. Mayer “To what extent can an ad hoc committee review the factual find-
ings of an arbitral tribunal”, cited in E.Gaillard, Annulment of ICSID Awards (New York: Juris Publishing, 
2004), p. 243.  
86 C.Schreuer, The ICSID Convention: A Commentary, 1st ed.(Cambridge: Cambridge University Press,2001), p. 
892. 
87 Wena Hotels v. Egypt; Sempra v. Argentina, para. 73; Vivendi Universal v. Argentina, para. 247; Rumeli v. 
Kazakhstan, paras.70, 72. 
88 A.Broches, “On the Finality of ICSID Awards: A Reply to Michael Reisman” (1993) 8 ICSID REV. 92, 102; 
E.Schwartz, “Finality at What Cost? The Decision of the ad hoc Committee in Wena Hotels v. Egypt”, cited in 
E.Gaillard,Y. Banifatemi (eds.), Annulment of ICSID Awards, (New York: Juris Publishing, 2004), pp. 43-86, 
45. 
89 B.M. Aronson, “A New Framework for ICSID Annulment Jurisprudence: Re-thinking the 'Three Genera-
tions'” (2012), ICL Journal, Vol. 6, 40, online: ICL Journal 
<http://www.internationalconstitutionallaw.net/download/2b1c88ac681a007b26e18736b53a9724/Aronson.pdf>. 
90 Industria Nacional de Alimentos v. Peru, para. 97. 
91 ICSID Convention, Article 52 (6). 
92 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001), 
p. 1070. 
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other than the Committee’s determination as to the existence of one of the grounds for annul-

ment are not binding for a new tribunal, since the only purpose of the annulment is to place 

the parties in the legal position before the annulment.93 

86. The Claimant in present case asks the ad hoc Committee to qualify his transaction as an 

“investment”. However, the Annulment Committee lacks jurisdiction to decide this question. 

87. Firstly, in order to qualify the transaction as an “investment” the Annulment Committee 

would have to give its own reasoning for such re-qualification. The Annulment Committee’s 

argumentation would substitute the reasoning of the Tribunal and thus exceed the Commit-

tee’s jurisdictional limits as stipulated in Article 52 (1) of the Convention.  

88. Secondly, to decide whether the transaction could virtually be considered as an “investment” 

under the Convention, the Annulment Committee would need to evaluate the facts of the case. 

For instance, it may be necessary to assess the parties’ conduct pending the performance of 

the agreement, the nature of the transaction or even resort to additional fact-finding. However, 

the assessment of facts is beyond the scope of the Annulment Committee’s jurisdiction94 and 

therefore would be contrary to the Article 52 (1) of the Convention.  

89. Thus, the Respondent submits that the powers of annulment committees are limited to 

procedural matters only and the ad hoc Committee in the case at bar can only repeal the 

Award without deciding whether the transaction is an “investment” for the purposes of Con-

vention.  

B. Articles 41 (2) and 52 (4) do not bestow the Annulment Committee with 

the powers to rule on the issues of the jurisdiction of the Centre 

90. The Claimant contends that the ad hoc Committee may acknowledge the existence of 

“investment” in the present case since this issue falls under the jurisdiction of the Center, not 

of the Tribunal.95 Thus, in a view of the Claimant the relevant provisions of Article 41 (2) of 

the Convention may be applied to the Annulment Committee. The Respondent respectfully 

disagrees with such arbitrary interpretation of the Convention. 

                                                            
93 Ibid. 
94 P.Mayer “To what extent can an ad hoc committee review the factual findings of an arbitral tribunal” cited in 
E.Gaillard, Annulment of ICSID Awards (New York: Juris Publishing, 2004), p. 243; Industria Nacional de Ali-
mentos v. Peru, para. 97. 
95 Uncontested facts, lines 205-208. 
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91. Firstly, it is necessary to distinguish the terms “jurisdiction of the Centre” and “competence of 

the tribunal”. The term “jurisdiction of the Centre” has an unambiguous interpretation: 

“[It] is used in the Convention as a convenient expression to mean the limits with-

in which the provisions of the Convention will apply and the facilities of the Cen-

tre will be available for conciliation and arbitration proceedings.”96 

92. Thus, the jurisdiction of the Centre means a set of requirements under the Convention, 

stipulated by Article 25,97 which must be fulfilled so that the Tribunal would have powers to 

decide a dispute under the Convention.98 

93. In respect of “competence of the tribunal”, neither the Convention, nor arbitral practice give a 

definition to this term. According to the doctrine,99 “competence” refers to the issues of a par-

ticular tribunal, such as its proper composition or such obstacles for the consideration of a 

dispute as for example lis pendens.100 At the same time under the investment adjudication 

practice the tribunal’s competence is determined through the compliance with the require-

ments under the Convention and of the relevant BIT.101 Thus, in Sourfaki v. United Arab 

Emirates the Tribunal stated that “this competence is determined by Article 25 (2) (a) of the 

Convention … and Article 1(3) of the BIT.”102 

94. Therefore, the competence of the ICSID tribunal implies both the requirements of the 

Convention and the matters, embraced by parties’ consent. The matters of consent may be 

deduced from the relevant provisions of the BIT, contract or other agreements.  

95. The requirement that the dispute should arise “directly out of an investment” is incorporated 

in the Convention103 and relates to jurisdictional requirements of the Centre. Thus, the Claim-

ant correctly stated in his submission that this issue goes to the jurisdiction of the Centre.  

96. However, the Claimant’s view that Article 41 (2) of the Convention should be applied to the 

present proceedings is not correct. Article 41 (2), which could be applied mutatis mutandis to 

                                                            
96 Report of the Executive Directors of the International Bank for Reconstruction and Development on the Con-
vention on the Settlement of Investment Disputes between States and Nationals of Other States, International 
Bank for Reconstruction and Development, March 18, 1965, para. 22.  
97 ICSID Convention, Article 25. 
98 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001), 
p. 538. 
99 Ibid. 
100 G.R.Delaume, “ICSID Arbitration proceedings: practical aspects” (1985), 5 Pace Law Review 563, 577. 
101 LG&E v. Argentina, para. 47; El Paso v. Argentina, paras. 35-36. 
102 Hussein Soufraki v. UAE, para. 15. 
103 ICSID Convention, Article 25. 
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all proceedings before the Annulment Committee,104 provides the right of a party to the dis-

pute to submit objections to the jurisdiction of the Centre.  

97. According to ICSID Arbitration Rule 41 (1) the objections to the Centre’s jurisdiction could 

only be made before the proceedings in the Tribunal have commenced, not later than a date of 

counter-memorial.105 Failure to comply with this rule leads to the dismissal of the objections 

to jurisdiction.106 Furthermore, the practice and doctrine confirmed the view that jurisdictional 

objections may only be raised before the decision on jurisdiction takes place107 so that the 

term “counter-memorial” in Rule 41 (1) refers merely to the first counter-memorial on juris-

diction submitted to the Tribunal, not to the Annulment Committee. Thus, the jurisdictional 

objections cannot be raised on the stage of annulment.  

98. Moreover, the Claimant in the case at hand did not raise any objections to the jurisdiction of 

the Centre. Conversely, it submits that the Centre has jurisdiction over the present dispute. 

Consequently, the Claimant may not rely on the provisions of Article 41 (2) which refers to 

the jurisdictional objections, not to the opposite assertions that the Tribunal has jurisdiction. 

Accordingly, Max Solutions is merely trying to utilize the beneficial part of Article 41 (2) 

referring to the “jurisdiction of the Centre”, having deliberately ignored the other parts of this 

provision and having distorted the sense of the whole Article. Hence, the application of Arti-

cle 41 (2) to annulment proceedings would be against the literal meaning of this Article and in 

contradiction with the unambiguous limitations of the scope of annulment under the Conven-

tion, discussed above.108  

99. Having taken into account all the considerations expressed above, Article 41 (2) in its part 

considering the jurisdiction of the Centre may not be applied to the proceedings before the 

Annulment Committee, despite the fact that it is included to the referential list from Article 52 

(4).  

100. Therefore, the ad hoc Committee does not have powers to decide the issues of the jurisdiction 

of the Centre, including the qualification of the transaction in question as an “investment”. 

 

                                                            
104 ICSID Convention,Article 52 (4). 
105 Arbitration Rules, 41 (1). 
106 Zhinvali v. Gergia, paras. 290, 316; Generation Ukraine v. Ukraine, para. 16.1. 
107 C. Schreuer, “Belated jurisdictional objections in ICSID Arbitration” (2010), TDM, Vol. 7, No. 1; Autopista 
v. Bolivia, para. 90; Siemens v. Argentina, para. 190. 
108 See above, pp. 19-20. 
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IV. THE TRANSACTION IN QUESTION DOES NOT MEET THE REQUIREMENT 

OF CONTRIBUTION TO BELA RANO INSULARO’S DEVELOPMENT 

101. The Respondent submits that (A) the actions of Max Solutions do not amount to a 

contribution to the development of BRI as required for the constitution of an investment; and 

(B) even if the actions of the Claimant were sufficient to contribute to the economic develop-

ment of the host state, it may not trigger the annulment of the Tribunal’s decision on declining 

of jurisdiction. 

A.  The actions of Max Solutions do not amount to a contribution to the de-

velopment of Bela Rano Insularo as required for the constitution of an investment 

102. Even though neither the relevant treaties, nor the practice of investment arbitration have so far 

elaborated a precise definition of a contribution to the development of a host state,109 it can be 

discerned from the obiter dictum of investment tribunals’ decisions. In general the presence of 

a contribution is recognized, if a transaction in question has introduced visible benefits to the 

economy of a host state.110 

103. Typically, the contribution is found in cases of construction projects, such as construction of a 

highway,111 building of hotels,112 construction of motorway,113 building of a hospital114 and 

other similar operations. It is also acknowledged in non-constructional projects when transac-

tion’s benefits for public interest are obvious.115 Such cases for instance concern a contribu-

tion of capital,116 mining works117 or transfer of know-how.118  

104. At the same time investment tribunals decline jurisdiction in case of ordinary commercial 

transactions that fail to benefit public interest of the host state.119 For instance, in 1999 the 

ICSID Secretary-General refused even to register the claim arising out of a supply contract, 

                                                            
109 Salini v. Morocco, para. 52; Patrick Mitchell v. DRC, para. 29. 
110 Salini v. Morocco, para. 52; Fedax v. Venezuela; Bayindir v. Pakistan; Joy Mining v. Egypt. 
111 Salini v. Morocco. 
112 Holiday Inns v. Morocco. 
113 Bayindir v. Pakistan. 
114 Gabon v. Société Serete. 
115 C.Schreuer, The ICSID Convention: A Commentary, 1st ed. (Cambridge: Cambridge University Press, 2001), 
p. 124; SGS v. Philippines. 
116 Alcoa v. Jamaica. 
117 Alcoa v. Jamaica; Kaiser Bauxite v. Jamaica. 
118 Salini v. Morocco. 
119 Patrick Mitchell v. DRC, para. 39; Joy Mining v. Egypt, para. 61. 
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arguing that this was an ordinary commercial transaction manifestly beyond the scope of the 

term “investment.”120 

105. In Patrick Mitchell annulment the ad hoc Committee refused to recognize as investment the 

contribution made in form of establishment of the legal consulting firm due to the lack of 

benefits to the economy of the host state or transfer of know-how.121  

106. In Joy Mining Machinery v. Egypt the Tribunal concluded that it lacked jurisdiction since the 

bank guarantee was not beneficial for the host state: “the Egyptian Government, as noted, has 

not effected the drawdown of the bank guarantees and has not benefited from it.”122 

107. The Respondent submits that the transaction of Max Solutions may not constitute a 

contribution to the development of the host state, since it does not meet conventionally recog-

nized requirements of contribution such as visible benefits to state’s public interests and trans-

fer of know-how.  

108. Firstly, the contract between BRI and Max Solutions entered in 2002 specified that the 

Claimant was obliged to remove “all frogs outside the designated nature reserve”123 by De-

cember 2007.124 However, at the time of cancellation of the contract (March, 13, 2006) Max 

Solutions had removed only 3% of the frog population.125 Thus, four years after the signing of 

the contract the Claimant had performed insignificant amount of work and was unlikely to 

perform the contract on time. 

109. Secondly, the GASP International Competition Council has permitted BRI to host the athletic 

event only if “it possessed an effective means of eliminating the problems posed by the is-

land’s frog population.”126 The Respondent initiated a competitive bidding procedure in order 

to comply with the Council’s requirement.127 The bid was later granted to the Claimant which, 

however, failed to comply with its obligations.128 The failure of the Claimant to perform the 

contract caused the expenses to be borne by the government in order to fence off tourists from 

                                                            
120 I.F.I. Shihata and A. Parra, The Experience of the International Centre for Settlement of Investment 

Disputes, 14 ICSID Rev.—FILJ 299 (1999), 308.  
121 Patrick Mitchell v. DRC, para. 39. 
122 Joy Mining v. Egypt, para. 61. 
123 Uncontested facts, line 53. 
124 Ibid, line 55. 
125 Ibid, line 110. 
126 Clarification 97. 
127 Clarification 135. 
128 Ibid. 
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frogs.129 Despite the Respondent’s best efforts, it was not able to rectify the consequences of 

the Claimant’s misperformance: the presence of Sireno Kanto “reduced the immediate tour-

ism impact of the games.”130 Thus, Max Solutions contribution to the BRI’s development, if 

any, could only be negative, but not beneficial.  

110. Thirdly, the Claimant failed to collaborate with the government. On March 1, 2006 Max 

Solutions announced the acceleration of its operations.131 However, the Claimant failed to 

grant an access to the government’s inspections.132 Therefore, the Respondent may not rely on 

Max Solutions’ statements and has never had an opportunity to assess objectively its alleged 

contribution.  

111. Fourthly, although Max Solutions did practically nothing for successful performance of its 

contract,133 it received additional income from selling frogs for medical research and from 

selling frogs’ recordings to overworked people.134 The Claimant failed to disclose the com-

mercial use of frogs to BRI’s Government.135 This fact completely excluded the possibility of 

any contribution by sharing income with the Respondent.  

112. According to all the arguments presented herewith, the contract between BRI and Max 

Solutions failed to contribute to the development of the host state since the Claimant’s opera-

tions were not beneficial for the host state’s public interest. 

113. Therefore, the Tribunal has justifiably concluded that it does not have jurisdiction over the 

case at hand. 

B. Even if the actions of the Claimant were sufficient to contribute to the 

economic development of host state, it may not trigger the annulment of Tribunal’s 

decision on declining of jurisdiction 

114. Even assuming that the Tribunal would consider the contribution to the development to be 

present, the Annulment Committee would not nevertheless be able to reconsider the matter on 

this ground, as the closed list of Art. 52 (1) fails to incorporate appropriate conditions for the 

annulment.  

                                                            
129 Uncontested facts, line 119. 
130 Ibid., line 124. 
131 Ibid., line 103. 
132 Ibid., lines 105-106. 
133 Ibid., line 110. 
134 Ibid., lines 85-97. 
135 Ibid., lines 100-101. 
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115. Under the cited Article the Claimant has only two possible options to apply for the annulment 

in the present case: (1) that the Tribunal has manifestly exceeded its powers136 or (2) that the 

award has failed to state the reasons on which it is based.137 Neither of these grounds is pre-

sent. 

116. Firstly, in its objections above138 the Respondent indicated that the Tribunal could not have 

manifestly exceeded its powers as the Award had been reasonably based on applicable 

sources of law and complied with the current arbitral practice. Thus, the questions of law and 

procedure were decided correctly and may not give rise to annulment.  

117. The question of facts and their interpretation by the Tribunal while deciding the existence of 

contribution is outside the scope of the annulment proceedings, since the jurisdiction of the 

Committee extends to procedural matters only.139 This position is substantiated by the prac-

tice of annulment proceedings.140 

118. Secondly, the Claimant may not raise the “failure to state reasons” ground as the decision of 

the Tribunal was fully justified and meticulously reasoned.141 Moreover, should the Annul-

ment Committee consider that the reasoning lacks, the Claimant is nevertheless estopped from 

relying on the “failure to state reasons” ground, as it was not raised at pending the stage of 

written procedure. 

119. Under the principle of estoppel in procedural law, a party may not raise claims, which are 

contradictory to its previously expressed or tacitly acknowledged position.142 This position is 

also rooted onto the adversarial principle, which forms the very core of international arbitra-

tion system.143 

                                                            
136 ICSID Convention, Article 52 (1)(b). 
137 Ibid., Article 52 (1)(e). 
138 See above, pp. 13-18. 
139 B.M. Aronson, “A New Framework for ICSID Annulment Jurisprudence: Re-thinking the 'Three Genera-
tions'” (2012), ICL Journal, Vol. 6, 40, online: ICL Journal 
<http://www.internationalconstitutionallaw.net/download/2b1c88ac681a007b26e18736b53a9724/Aronson.pdf>. 
140 Amco Asia v. Indonesia, Decision on Annulment, para. 23; Industria Nacional de Alimentos v. Peru, para. 97. 
141 Award, lines 750-785. 
142 Dylan Hughes, “Estoppel Has its Place in International Arbitration Law” (2010), online: International Arbi-
tration <http://www.internationalarbitrationlaw.com/2010/02/estoppel-has-its-place-in-international-arbitration-
law/>. 
143 Squire Sanders Hammonds, Antoine Adeline, “International arbitration law reformed” (2011), Lexology, 
online: Lexology <http://www.lexology.com/library/detail.aspx?g=3c603ff2-eb2a-4768-bdc0-c6255545952c>; 
Arthur W. Rovine, “Contemporary issues in international Arbitration and Meditation” (2008), the Fordhem Pa-
pers. 
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120. Therefore, even if the Claimant could prove that his operations contributed to the 

development of BRI, the ad hoc Committee would have no powers to annul the Award under 

the Convention. 

V. THE TRIBUNAL’S DECISION NOT TO EXCLUDE DR. RANAPUER’S EXPERT 

REPORT DID NOT CONSTITUTE A SERIOUS DEPARTURE FROM FUNDAMEN-

TAL RULES OF PROCEDURE  

121. As it was demonstrated above one of the key issues of the dispute in question concerns the 

determination of impact of the Claimant’s activities on the economy of the Respondent. Since 

95% of Sireno Kanto were reported to die out of unknown disease144 it was essential to assess 

what was the value of the Claimant’s operations on the abundance of the frogs on the island. 

For these purposes, the Respondent engaged Doctor Herbert Ranapuer, “the lead scientist at 

the Frog Research Unit at BRI University.”145 By virtue of his unique expertise the Respond-

ent was willing to demonstrate to the Tribunal that the real contribution of Max Solutions to 

the economy was insignificant if not non-existent.  

122. Subsequently, Doctor Ranapuer refused to attend the cross-examination on the very morning 

of the hearings referring to the fact that he had recently jointed Wilderness and considered his 

participation in the arbitration to “be equivalent to providing his implicit approval of Max 

Solutions’ treatment of the Sireno Kanto.”146 The Tribunal however decided to consider the 

report as it “provided information available from no other source.”147  

123. The Respondent submits that the admission of Doctor Ranapuer’s report may not constitute a 

ground for Annulment since (A) the Tribunal did not depart from applicable procedural rules 

as the admission of the report was justified by exceptional circumstances and (B) alternative-

ly, even if the admission constituted a breach of procedural rules, it was neither serious nor 

fundamental as to lead to the annulment. 

A. The admission of the expert report of Doctor Ranapuer was justified by excep-

tional circumstances and does not constitute a departure from procedural rules  

124. Pursuant to Article 44 of the Convention the parties to arbitration are free to choose 

arbitration rules to govern arbitration proceedings. 

                                                            
144 Uncontested facts, lines 75–81, 126. 
145 Ibid., lines 170–171. 
146 Ibid., lines 178–179. 
147 Ibid., lines 184–185. 
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125. In the case at hand BRI and Max Solutions have expressly agreed to apply to the proceedings 

BRI Model Rules on the Taking of Evidence in International Arbitration [hereinafter – BRI 

Model Rules] which “…are identical in all respects to 2010 IBA Rules on the Taking of Evi-

dence in International Arbitration.”148 

126. According to Article 5(5) of BRI Model Rules the Tribunal shall disregard the report 

produced by a party-appointed expert in case if the latter cannot appear for testimony at an 

evidentiary hearing without valid reasons, unless there are exceptional circumstances which 

may make the Tribunal decide otherwise. The BRI or IBA Rules however do not specify what 

reasons shall be considered as exceptional for these purposes.  

127. In the case at hand the admission of the Doctor Ranapuer’s report was justified by exceptional 

circumstances in terms of BRI Model Rules and may not therefore constitute a ground for the 

annulment of the Tribunal’s decision. 

128. The literal meaning of the word “exceptional” means “unusual, not typical”149 or “unlikely to 

happen or exist very often.”150 Though there are no cases dealing with the interpretation of 

“exceptional circumstances” within the frame of BRI or IBA Rules, the Respondent would 

like to draw the Committee’s attention to the understanding of similar terms by arbitral tribu-

nals.  

129. Thus, in Enron v. Argentine case the Annulment Committee was to rule whether there were 

“extraordinary circumstances” that could allow the Respondent to refer to new expert reports 

in its rejoinder after the deadline.151 The ad hoc Committee found that the term “extraordinary 

circumstances” shall be understood to apply to situations that are “outside the usual scope of 

events.”152  

130. The Respondent is of an opinion that there were exceptional circumstances in terms of BRI 

Model Rules that justified the inclusion of Doctor Ranapuer’s expert report without his cross-

examination. The following facts necessitated the acceptance of the report: 

1) The consideration of the report of Doctor Ranapuer was necessary to substantiate the virtu-

al scope of the Claimant’s contribution to the removal of Sireno Kanto. 

                                                            
148 Uncontested facts, lines 163–166. 
149 Oxford Dictionary online: <http://oxforddictionaries.com/definition/english/exceptional?q=exceptional>. 
150 Macmillan dictionary online: <http://www.macmillandictionary.com/dictionary/british/exceptional>. 
151 Enron v. Argentine, para. 180. 
152 Ibid, para. 196. 
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131. 2) Doctor Ranapuer had an unprecedented expertise on the matter of frog diseases.153 He was 

the one out of three experts in the world able to shed light on “the nature and expected conse-

quences of the disease afflicting Sireno Kanto.”154 

132. 3) Due to the extremely sophisticated matter of the required expert analysis155 Doctor 

Ranapuer could have been replaced only by any of the two remaining experts. However, there 

is no information available to conclude that these two scientists were accessible or could have 

been contacted promptly enough. Alternatively, even if they were available, their engagement 

would have been senseless as their reports would most probably contain the same conclusions 

as Doctor Ranapuer’s. The preparation of a new report by other expert would also be likely to 

require considerable time and resources. 

133. 4) The decision of Doctor Ranapuer not to participate in cross-examination was abrupt as he 

suddenly disagreed to participate on the very morning of the hearing.156 Therefore, should the 

Tribunal adhere to the strict interpretation of the term “exceptional circumstances”, the Re-

spondent would have been substantially deprived of its right to present evidence, i.e. unable to 

demonstrate the Claimant’s inadequate performance and absence of contribution to the is-

land’s economy.  

134. Moreover, under Article 44 of the Convention if a procedural issue is not covered either by 

the Convention or the arbitration rules agreed by the Parties, the Tribunal may decide this 

question on its own motion and under the competence-competence principle.157 Since the BRI 

Model Rules do not explain which circumstances shall be viewed “exceptional”, the Tribunal 

therefore enjoys discretionary power to decide on the admissibility of evidence relying on its 

own interpretation of the term. In Azurix v. Argentine the ad hoc Committee concluded that “a 

decision of a Tribunal whether or not to exercise discretionary power to decide on admissibil-

ity of evidence cannot amount to a breach of fundamental rules of procedure.”158  

135. The same position was supported in Enron v. Argentine case, in which the ad hoc Committee 

 “did not consider it inconsistent with any fundamental rule of procedure for a tri-

bunal to give one party an opportunity to present specific additional evidence on a 

                                                            
153 Uncontested facts, lines 170–172. 
154 Ibid., lines 173–174. 
155 Ibid., lines 173–174. 
156 Ibid., lines175–176. 
157 ICSID Convention, Articles 41(1), 44; Inceysa Vallisoletana v. El Salvador, para.149.  
158 Azurix v. Argentina, para. 210.  
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particular point where the tribunal finds that there are circumstances that justify 

this.”159  

136. Therefore, all the circumstances of the case taken in conjunction necessitated the tribunal’s 

decision to accept on exceptional basis the report of Doctor Ranapuer without his cross-

examination. The Tribunal’s discretionary decision to include the report was in full compli-

ance with Article 5(5) of BRI Model Rules and was the most effective way to preserve the 

principles of procedural equality and economy.  

137. Thus, the admission of the expert report of Doctor Ranapuer was justified by exceptional 

circumstances and may not constitute a departure from procedural rules.  

B. In any event, the Tribunal’s decision to include the expert’s report may not con-

stitute a ground for the Annulment of the Tribunal’s decision 

138. Even if the Annulment Committee finds that there were no “exceptional circumstances” in 

terms of BRI Model Rules that would justify the acceptance of the report, the Respondent 

submits that such alleged departure from applicable rules of procedure is not grave enough as 

to trigger the Annulment of the Tribunal’s decision. 

139. The Claimant submitted that by accepting the report without expert’s cross-examination the 

Tribunal had committed a serious departure from a fundamental rule of procedure in terms of 

Article 52 of the Convention.160 Such acceptance in a view of the Claimant constitutes an an-

nullable error on part of the Tribunal. 

140. Pursuant to Article 52 (1)(d) of the Convention the annulment may only take place if a 

departure from procedural rules was “serious” and “fundamental.”161 However, as it shall be 

demonstrated the admission of Doctor Ranapuer’s report does not satisfy these requirements. 

141. According to contemporary practice of Annulment Committee, the departure is “serious” and 

“fundamental” in case if it simultaneously satisfies the following criteria: (1) this breach sub-

stantially affects the outcome of the dispute;162 (2) the party is deprived of “fundamental” 

procedural rights which the rule was intended to provide163 i.e. there is a breach of “minimal 

                                                            
159 Enron v. Argentine, para. 192. 
160 Uncontested facts, lines 202–203. 
161 MINE v. Guinea, para. 4.06; Wena Hotels v. Egypt, para. 56; CDC v. Seychelles, para. 48; Azurix v. Argenti-
na, para. 50; С.Schreuer ICSID Convention, a Commentary, 2nd ed. (Cambridge: Cambridge University press), 
pp. 980-981;D.D.Caron, “Reputation and reality in the ICSID annulment process: understanding the distinction 
between annulment and appeal”, January, 1992, online,< http://works.bepress.com/david_caron/43>. 
162 MINE v. Guinea, para. 5.05; Wena Hotels v. Egypt,paras. 57-58; Enron v. Argentine, paras. 197, 211. 
163 MINE v. Guinea, para. 5.05; Wena Hotels v. Egypt, para. 58. 
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standards of procedure to be respected as a matter of international law,”164 which include, 

inter alia165 right to be heard, including a right to produce evidence166 and impartiality and 

equality of treatment.167 In view of the above-mentioned requirements the Claimant’s allegations of 

a serious breach of procedural rules is groundless since the alleged breach would not have substantial-

ly changed the outcome of the case at hand. Even though the report contained essential information as 

to the nature of the disease affecting Sireno Kanto and thus showed the real scope of Claimant’s con-

tribution to the economy of BRI, the Parties were informed about the percentage of the frogs removed 

by the Claimant three years before the inclusion of the Report.168 Therefore, albeit being necessary for 

the proceedings, the report could not have seriously affected the outcome of the case. 

142. Moreover, the tribunal's decision to include the expert report did not anyhow infringe the 

Claimant’s right to be present before the tribunal, provide evidence, to be accorded due and 

adversarial process or any other fundamental procedural rights. Hence the Tribunal’s decision 

was in no way a breach of the Claimant’s benefits or protections it could have enjoyed. The 

Tribunal was also reported to have shown no signs of unfavorable treatment of the Parties.169 

143. Therefore, even if the Tribunal’s decision on admission of expert report was a breach of 

procedural rules agreed by the Parties, this departure does not satisfy the crucial criteria of 

being “serious” and “fundamental”. 

144. In view of the foregoing the Respondent respectfully submits that by including the report the 

Tribunal did not commit a serious departure from fundamental rules of procedure.  

 

 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 26, 2012. 

                                                            
164 Wena Hotels v. Egypt, para. 58. 
165 С.Schreuer, ICSID Convention: A Commentary, 2nd ed. (Cambridge: Cambridge University press), p. 983. 
166 Industria Nacional de Alimentos v. Peru, para. 122. 
167 Wena Hotels v. Egypt, para. 57. 
168 Uncontested facts, lines 109-110,126, 168. 
169 Clarification 86. 


