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STATEMENT OF FACTS 

1. Claimant is a company incorporated under the laws of the State of Cronos. It is a 

member of the Contifica Group of which the parent company is Contifica Enterprises 

Plc. Claimant has over 30 subsidiaries. The State of Cronos and Ruritania, 

Respondent, entered into the Treaty for the Mutual Promotion and Protection of 

Foreign Investment.   

2. FBI is Ruritania’s oldest and largest brewery. From the time of its foundation until 

2008, it was owned by Fund. FBI’s most popular beer brand is FREEBREW which 

owes its exceptional taste to Reyhan concentrate added during the brewing. Each 

bottle of FREEBREW contains from 0.03 to 0.05 grams of Reyhan. FREEBREW beer 

is also known for its unique 0.8l bottles which were introduced by FBI’s founder.  

3. In 2008, due to the economic crisis, Fund decided to sell FBI to a private investor in 

an international tender. Following a successful pitch, Contifica Spirits, a Contifica 

Group subsidiary, and Fund entered into SPA dated 30
th

 June 2008. In SPA, Fund 

represented and warranted that none of FBI’s products impose any risk to human 

health other than the kind imposed by any other alcoholic beverage. After the 

acquisition, Contifica Group made considerable investment in the technology, design 

and equipment of the brewery and integrated FBI into its global procurement network. 

As a consequence, FBI receives bottles, aluminium cans, yeast, hops and barley from 

Contifica Group’s subsidiaries. The resulting improvements increased FBI’s output by 

30% and made FBI the safest place to work in 2010, according to a nationwide 

competition. 

4. On 17 March 2010, due to the intra-group restructuring, Contifica Spirits transferred 

its shares in FBI to Claimant. Additionally, Claimant acquired rights to the intellectual 

property used by FBI. 

5. Simultaneously, in January 2010, the New Way party secured the majority in the 

Ruritanian Parliament. The new majority drafted MAB Act, which was adopted by the 

Parliament on 20
th

 November 2010. MAB Act severely restricted Claimant’s ability to 

market and sell FBI’s products in Ruritania with two of its provisions having 

particularly detrimental effects on Claimant’s property. Firstly, MAB Act required 

trademarks/brands of beer to be written in the same font and colour, matching the rest 

of the text on the label. Secondly, it required that any alcoholic beverage be sold in 
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0.5l or smaller bottles. These regulations had no impact on any other beer brand, but 

Claimant’s, because all its competitors were selling beer in   0.5l or smaller bottles. As 

a result, only Claimant was forced to implement a comprehensive reconfiguration of 

its bottling line.  

6. On 15
th

 June 2011, HRI published Report in which it directly pointed to FREEBREW 

beer as imposing a higher risk of cardiac complications due to an ingredient found in 

Reyhan concentrate. FREEBREW beer is not the only product which contains this 

ingredient; however, it was the only one mentioned explicitly in Report. Report proved 

partial also in other respects. For instance, the test group was exposed to a daily 

consumption of a much higher dosage of Reyhan concentrate than the one found in 

FREEBREW.  

7. In July 2011, after having gained access to Report and the underlying materials, 

Claimant discovered that Report’s conclusions date back already to 2005. On this date, 

HRI drafted Interim Report and sent it to Ministry. From 2005 until 2011 Respondent 

decided not to take any of the HRI’s conclusion on board, including when the state-

owned Fund sold FBI to Claimant. 

8. Yet, on 30
th

 June 2011 Ministry adopted Ordinance which requires any product 

containing Reyhan concentrate to be labelled with an explicit warning. FBI pointed 

out numerous inconsistencies and flaws in Report and requested that the labelling 

requirement be lifted until the end of further investigation of the matter. On 25
th

 

August 2011, Ministry denied the request.  

9. The measures adopted by Respondent forced Claimant to partially suspend the 

production of FREEBREW and to implement a large-scale redundancy program. As a 

result, Claimant’s revenue in the last quarter of 2011 fell to 10% of the revenue for the 

same period in 2009. Claimant’s subsidiaries were also significantly affected. On top 

of that, since FBI became unable to meet financial obligations under the credit 

facilities, Claimant had to agree to provide the lenders with an additional security 

package. .  

10. On 1
st
 December 2011, the Prosecutor’s Office of Ruritania started an investigation 

against two Claimant’s Executives. In the course of it, Executives’ lawyers were told 

that Executives may be summoned for an interrogation at the beginning of 2012. 

Despite that declaration and totally unexpectedly, Executives were arrested on 23
rd

 

December 2011 on account of bribery in relation to the acquisition of FBI shares. 

Executives’ detention immediately turned into a public spectacle. A video 
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documenting their arrest, made by the police, soon found its way to the Free TV and 

was aired nationwide. Moreover, the spokesman for the Prosecutor’s Office publicly 

accused Executives of corruption. 

11. Executives were detained until 3
rd

 January 2012 and then released without any 

explanation. On 20
th

 June 2012, due to lack of sufficient evidence, the criminal 

investigation against them was terminated. Although Respondent itself admitted that it 

violated the full protection and security standard and that its municipal law 

may not have been entirely complied with in regard to the arrest and detention of both 

Executives, it never apologised, nor offered any compensation for the detention. 
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SUMMARY OF ARGUMENTS 

12. JURISDICTION: The Tribunal has jurisdiction over the present dispute. Claimant 

fulfils all requirements set in BIT in order to be regarded an investor holding an 

investment in Ruritania. The disputed transfer of shares was a legitimate means of 

corporate planning, pursuing legitimate goals. Therefore, the Tribunal has both: the 

ratione materiae and ratione personae jurisdiction. Furthermore, actions performed by 

Fund can be attributed to Respondent, hence Ruritania is liable for the breach of SPA. 

An umbrella clause is elicited, leading to the breach of SPA amounting to a breach of 

BIT. All this leads Claimant to submit that this Tribunal is the proper forum for the 

ongoing dispute.  

13. MERITS: Respondent unlawfully and indirectly expropriated Claimant’s investment 

by depriving Claimant of the real enjoyment of its investment. Respondent cannot rely 

on the regulatory policy defense, as it exceeded the scope of autonomy in this respect. 

In any event, Respondent did not afford Claimant fair and equitable treatment. 

Respondent was also in breach of its international obligations, including these under 

Paris Convention and TRIPS. Furthermore, Respondent’s behaviour towards 

Executives was not entirely in accordance with relevant law and contravened 

Ruritanian obligations under BIT. Since damage suffered by the Executives can be 

elevated to the level of Claimant, it is eligible to claim compensation on their behalf. 

The Tribunal shall, therefore, grant moral damages to Claimant. Finally, CAM can 

also claim compensation for damages incurred by its subsidiaries, since there exists a 

close economic relationship between Claimant and these entities, notwithstanding the 

fact that they are placed outside the territory of Ruritania. 
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PART ONE – JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER CLAIMS SUBMITTED BY 

CLAIMANT AND THESE CLAIMS ARE ADMISSIBLE 

14. Claimant’s claims are within the scope of the Tribunal’s jurisdiction and are 

admissible. As to jurisdiction, it may be established on the basis of two criteria from 

BIT – whether Claimant is an investor as per Art. 1(3) BIT (jurisdiction ratione 

personae) (Point A) and whether it holds an investment in Ruritania as per Art.1(1) 

BIT (jurisdiction ratione materiae) (Point B). Accordingly, Claimant is an investor 

and holds an investment protected by the provisions of BIT.  

15. As to admissibility, Claimant had been a national of Cronos for nine years when 

Respondent’s breach of BIT gave rise to the dispute. Therefore, Claimant acquiring 

interest in FBI was a part of legitimate corporate planning (Point C). 

A. The Tribunal has jurisdiction ratione personae 

16. Claimant is an investor within the meaning of Art.1(3) BIT and as such it can be a 

party in investment arbitration before the Tribunal.  

17. An entity is an investor when it fulfils the requirements set forth in the relevant 

provision of a BIT.
1
 Here, Art.1(3) BIT provides that an entity is an investor if: (1) it is 

established in accordance with and recognised as a legal person by the law of that 

Contracting State and (2) is an owner, possessor or shareholder of an Investment in the 

territory of the other contracting state. The criterion of investment is further developed 

below. 

18. Claimant is a legal person incorporated under the law of Cronos.
2
 Status of an investor 

in the light of BIT is based solely on the incorporation test. Respondent may not ask 

this Tribunal to read into this definition any other criteria.
3
 There is no criterion of 

effective control, nor any denial of benefit clauses in BIT. Hence, as Claimant is an 

investor within the meaning of BIT, the Tribunal has personal jurisdiction. 

B. The Tribunal has jurisdiction ratione materiae 

                                                           
1
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2
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i) Claimant holds an investment within the meaning of Art.1(1) BIT 

19. Claimant owns property, intellectual property rights and other elements which 

constitute an investment pursuant to Art. 1(1) BIT.  

20. To establish whether an entity holds protected investment in the host state, recourse to 

a relevant BIT must be made.
4
 Art.1(1) BIT provides that the term ‘investment’ means 

every asset invested in accordance with laws and regulations of the contracting state in 

which territory the investment is made by investors of the other contracting state. It is 

followed by the catalogue of what is encompassed by the term.  

21. In the broad catalogue of the forms an investment may take, the Article especially lists 

(b) – shares owned, (d) – intellectual property rights.
5
. Thus, the transfer of the shares 

in FBI from Contifica Spirits to Claimant and the subsequent purchase of the 

intellectual property rights used by FBI constitute an investment within the meaning of 

Art.1(1) BIT. Hence, the Tribunal has the jurisdiction ratione materiae. 

ii) No external criteria, such as good faith, may be introduced into the 

interpretation of BIT 

22. BIT provides full catalogue of criteria used, when determining whether an entity is an 

investor. Contrary to Respondent’s allegation,
6
 no additional criteria, such as good 

faith, may be used to interpret provisions of BIT. 

23. A BIT as an international treaty has to be interpreted in accordance with the VCLT, 

which both the contracting states are parties to.
7
 According to Art. 31 VCLT, a treaty 

should be interpreted in good faith, with the ordinary meaning given to its terms, all of 

which should be read in the right context and in the light of its object and purpose.  

24. The interpretation of this provision was considered by the Rompetrol tribunal. That 

tribunal underlined, pointing out to Art. 31 VCLT, that no policy discussions may win 

over formal legal structure when it comes to ascertaining the nationality of corporate 

investors.
8
 Likewise, in the case at bar, what should be taken into account, is what is 

written in a treaty. 
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25. BIT contains no regulations on how and when an investment may be acquired. Still, 

Respondent purports to deny Claimant’s standing by introducing an additional 

jurisdictional requirement that an investment must be made in good faith.  

26. Only parties to a treaty possess sole authority to determine the criteria by which 

investments may enjoy protection under a given treaty. Academics9
 and investment 

tribunals
10

 rejected the idea of introducing criteria from outside of a BIT. Only the 

parties to a treaty have the power to alter its provisions. Hence, the Tribunal should 

rule relying on what is written in the BIT, rather than on what should, in Respondent’s 

view, be there.  

27. Similar situation occurred in Saluka and ADC, where tribunals were consistent that 

interpretation of a given BIT must be made basing on criteria supplied in it. 

28. In Saluka, a party to the BIT tried to introduce an additional criterion of good faith to 

interpret a provision defining investor. Tribunal held that such an attempt is breaching 

the BIT and principles of international investment law. It stated that any tribunal 

should reject the temptation to add anything into any treaty that parties thereto could 

have but omitted to add.
11

 Similarly, the ADC tribunal decided that it cannot add 

anything into the BIT which does not come out of its plain text.
12

 

29. In the case at hand, Claimant holds the investment in Ruritania and it fulfils all the 

criteria supplied in Art.1(1) BIT. Therefore, it is a protected investment under BIT. 

Any implications leading to contrary conclusions are against the literal interpretation 

of the provisions of BIT and the primary intention of the parties thereto. As there are 

no grounds to deny jurisdiction over the investment at issue, the Tribunal has 

jurisdiction over the case at bar. 

C. In any event, Claimant’s claims are admissible as the acquisition of the 

investment was a part of legitimate corporate restructuring  

30. Claimant performed actions which are a regular exercise of corporate planning. Any 

contrary statements that Respondent may submit shall fail. 
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31. To qualify party’s conduct as corporate planning, two criteria have to be met.
13

 Firstly, 

the transfer must occur before the dispute arose. Secondly, the goals that such transfer 

pursuits must be legitimate. Both of these criteria were satisfied. 

i) Claimant’s investment was acquired before the dispute arose 

between Parties 

32. The acquisition of shares by Claimant was part of legitimate nationality planning, as it 

occurred before any dispute arose between Parties. Claimant acquired the investment 

over two years before the claims were filed. 

33. The change of the majority in Ruritanian Parliament,
14

 contrary to what Respondent 

submits, is not relevant to the assessment of the moment in which a dispute arose 

between Parties. The subsequent change of laws and surrounding events are the facts 

of importance to the case at issue. 

34. The pre-dispute change of nationality, as a part of corporate planning is legitimate.
15

 

Many investment tribunals,
16

 ruling upon legal persons’ claims, accepted their 

acquiring of an investment, had it been prior to a dispute.
17

 

35. To ascertain the legitimacy of such an acquisition, it has to be determined when the 

dispute began. The Pac Rim Cayman tribunal held that the relevant factor in 

determining the legitimacy of corporate restructuring is the ability of a party to see an 

actual dispute or a specific future dispute as high probability.
18

 

36. Claimant acquired the investment before any dispute existed. Only the two facts may 

be seen as proper causes of the dispute and result in a claim. Firstly, it occurred half a 

year before adoption of MAB Act and over a year before the adoption of Ordinance by 

Ministry. Secondly, it also occurred almost two years before the arrest and detention 

of Claimant’s Executives. 

37. It cannot be stated that the main and direct reason of the disparities between Parties 

and the dispute was a result of changes in Ruritanian Parliament. Respondent’s 

defense
19

 should be rejected, since it is not compliant with the practice on the subject 
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matter. The actual causes of the dispute were the subsequent changes in law that 

occurred later. 

38. It is a natural legal result for an investor protected under a BIT to be able to launch 

dispute resolution proceedings upon breaches of a relevant BIT. Acquiring protection 

before there is an already existent dispute regarding an investment and/or before such 

a dispute is of very high probability is a natural course of events for any investor. The 

BIT protects an investor from the very first moment in which it falls under its 

definitions of investor and investment. Breaches of BIT by Respondent occurred after 

that moment and it is admissible and lawful for Claimant to exercise its right to 

compensation for those breaches.  

ii) The acquisition pursued legitimate goals 

39. Notwithstanding the fact that the transfer of shares was legitimate due to its timing, the 

restructuring in the Contifica Group pursued legitimate goals, which renders any 

claims submitted by Claimant admissible. The assets were transferred to Claimant to 

acquire better legal environment for the investment, including tax optimisation. That is 

proved by the letter to Claimant’s executive from one of the company’s advisors in 

Memorandum.  

40. Investment tribunals have ruled on legality of restructurings, conducted with aims such 

as tax optimisation and planning.
20

 If such circumstances are present, tribunals tend to 

accept that a given transfer was lawful and reject objections to admissibility of claims.   

41. The Rompetrol tribunal found that a holding company, which was the beneficiary of a 

transfer, was incorporated well before arbitration proceedings and for reasons such as 

good corporate governance laws, a favourable tax treaty and good infrastructure.
21

 

42. Respondent, in an attempt to prove lack of bona fide in the transfer of assets, provided 

the Tribunal with Memorandum
22

 to Mr Goodfellow from the company’s General 

Counsel. Memorandum regarded achieving further protection of the investment made 

in Ruritania. It shows that, while considering which entity the assets should be 

transferred to, the following criteria were looked upon: taxation, existence of an entity 

ready to take over an investment and corporate governance laws. It is proved by the 
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choice between the US and Switzerland which are both parties to the BITs with the 

State of Cronos
23

 and entrepreneurs-friendly company and tax laws jurisdictions. 

43. The fact that by the acquisition of shares in FBI Claimant pursued legitimate aims is 

reaffirmed by Fund’s acknowledgement of the assignment if shares to CAM.
24

 

44. All of the above indicates that Claimant’s conduct amounts to legitimate corporate 

restructuring. The aim was to protect and enhance what was a profit-generating, 

worker-friendly entity. Hence, Claimant’s claims may be heard in front of this 

Tribunal. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS ARISING 

FROM FUND’S BREACH OF SPA AND THESE CLAIMS ARE 

ADMISSIBLE 

45. The Tribunal has jurisdiction under BIT over the claims resulting from SPA breach by 

Fund. Fund’s conduct related to SPA is attributable to Respondent (Point A). 

Furthermore, these claims are admissible as the obligations under SPA fall within the 

scope of Art. 6(2) BIT, in which Respondent undertook to fulfil any obligations it has 

entered into in regard to an investment of an investor (Point B). As a result, the 

dispute resolution clause in SPA does not prevent Claimant from resorting to the 

dispute resolution clause in BIT. As Fund’s conduct is attributable to Respondent and 

as the breach of SPA amounts to the breach of BIT itself under Art.6(2) BIT, the 

dispute resolution clause in BIT is available to Claimant. Claimant as a protected 

investor may use available remedies provided in BIT (Point C). 

A. The breach of SPA is attributable to Respondent 

46. To conduct general privatisation of public assets in Ruritania, Respondent used Fund 

to conclude SPA with Claimant. Fund warranted in SPA that to the best of its 

knowledge the products of FBI do not impose any risk to the consumers, other than 

those which are ordinary for similar alcoholic beverages. It provided such a warranty 

to Claimant, even though since 2005 Respondent was aware that Reyhan concentrate 

may impose a higher risk of cardiac complications. Respondent must now bare 

responsibility for Fund’s inaccurate warranty under the customary international law on 

                                                           
23

Proc.Or.3, q.7 
24

Proc.Or.2, q.16 



11 

 

attribution, as envisaged in the ILC Articles.
25

 This is for three alternative reasons. 

Firstly, Fund is a de facto organ of Ruritania, notwithstanding its status under 

municipal law. Secondly, Fund is Respondent’s state entity which exercised the 

governmental authority during the privatisation of FBI. Thirdly, Fund acted under the 

control and direction of Ruritania.  

i) Fund is a de facto organ of Respondent 

47. Article 4 ILC Articles provides that the conduct of any state organ must be considered 

an act of that state under international law, irrespective of the function exercised or the 

position held. The wording of this provision does not limit the attribution only to 

entities which are recognised as state organs under relevant municipal law. A state is 

responsible for all the actions of its organs, irrespective of whether it is an organ de 

jure or de facto.
26

 This is because states may not avoid the liability by narrowing 

definition of an organ of their municipal law.
27

 This is in line with Art.27 VCLT 

which provides that a party may not invoke the provisions of its internal law as 

justification for its failure to perform a treaty.
28

 

48. To classify an entity as a state organ, the structure and the relationship between the 

state and such entity must be analysed.
29

 Thus, the so-called structural test must be 

applied.
30

 It means that the structure of an entity must be dependent on a state. 

Simultaneously, the words person or entity used in Art.4(2) ILC Articles refer to any 

natural or legal person as long as it is intended to exercise public authority.
31

 Hence, 

the degree of control and dependence imposed on an entity by the state must be 

assessed.
32

 The control or dependence of an entity from the state may be determined 

through several factors. First of all, it shall be analysed who appoints the bodies of an 

entity.
33

 In the case at issue, the managing bodies, the Board of Governors and the 
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Director-General, of Fund are appointed by the government of Ruritania.
34

 Thus, the 

government of Ruritania has a considerable influence over the management and 

operation of Fund.  

49. An entity must also have a close financial connection with a state. Fund may make 

some distributions to Respondent.
35

 In 2008, Ruritania experienced the economic 

crisis which caused a significant budget deficit. Having found itself in such a situation, 

Respondent decided to privatise a number of assets, including FBI’s assets. Thus, it 

was not Fund’s decision, but Ruritania’s. It indicates that Fund is financially 

dependent on Respondent. 

50. Additionally, Respondent attempted to get away from its liability for Fund’s actions 

by invoking the argument that Ruritania is not responsible for Fund’s debt.
36

 As in 

case of dissolution, all Fund’s assets and liabilities pass to Respondent. Fund does not 

undergo a regular bankruptcy procedure. Fund’s creditors simply become the direct 

creditors of Ruritania. 

51. Therefore, Fund is controlled by and dependent on Ruritania in a structural and 

financial way. It is a de facto organ of Respondent, even if Ruritanian municipal law 

does not recognise it as such. Hence, Respondent is liable for Fund’s breach of SPA.  

ii) Fund exercised the governmental authority 

52. Respondent is liable for Fund’s breach of SPA since privatising FBI, Fund was 

exercising governmental authority.  

53. Not all actions of a state entity are attributable to the state.
37

 Article 5 ILC Articles 

provides for two criteria which allow to attribute an action of a state entity to the state: 

there must be a person or entity other than an organ of the state and such entity or 

person must exercise governmental authority.
38

 It is the so-called functional test.
39
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54. The term ‘entity’ is understood broadly to include public corporations, semi-public 

entities, public agencies and in some cases even private companies.
40

 Here, it is 

undisputed between Parties that Fund is a public establishment.
41

 

55. The term ‘governmental authority’ was not defined in the ILC Articles; however, the 

purpose for which the governmental authority was conferred on an entity must be 

taken into account.
42

 Also, the exercise of governmental authority must be 

differentiated from the regular commercial activities.
43

 

56. Fund fulfills all of the abovementioned criteria. It was created to carry out public 

activities. Fund may make periodic contributions to Respondent, e.g. in times of 

economic crisis as in the case at hand. Moreover, similarly to the situation in Helnan,
44

 

Fund has entered into the SPA as a part of privatisation which it has been conducting 

on behalf of the government and which can be considered as an exercise of 

governmental authority. Thus, the conclusion of the SPA was not a commercial act but 

an act for the public benefit which was to stop the economic crisis in Ruritiania.  

57. Therefore, Fund’s actions regarding the privatisation of FBI shall be attributed to 

Respondent as Fund, in this instance, was exercising governmental authority.  

iii) Respondent directed and controlled the privatisation of FBI 

58. Article 8 ILC Articles provides that the conduct of a person or group of persons shall 

be considered an act of a state under international law if the person or group of persons 

is in fact acting on the instruction of or under the direction and control of, that state is 

carrying out the conduct. The concept described has been applied to situations where a 

private company has been exercising public powers
45

 or that the state was using its 

ownership interest in or control of a corporation specifically in order to achieve a 

particular result.
46

 The conduct does not need to involve governmental activity.
47

 

59. Here, Fund undertook the privatisation of FBI under the direction of Ruritania. At that 

time, Ruritania experienced an economic crisis due to which Respondent decided to 
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privatise some of its assets. The sale of FBI followed that decision. Thus, Respondent 

conducted a part of its privatisation through Fund.   

60. Hence, Fund has acted under the direction and control of the State and Fund’s actions 

are attributable to Respondent. 

B. The breach of SPA amounts to Respondent’s breach of BIT  

61. The breach of SPA has led to a violation of Art. 6(2) BIT. Claimant can therefore avail 

itself of the dispute resolution clause provided in BIT and bring its SPA-based claims 

in front of the Tribunal.  

62. Article 6(2) BIT guarantees that the state would observe any other obligations it 

entered into in connection to an investment or an investor of the other contracting 

state.  The wording of this provision is a type of an umbrella clause.  The purpose of 

such clauses is to transform mere contractual obligations between the host state and a 

foreign investor into an international law obligation.
48

 

63. According to established case-law,
49

 the scope of protected contractual obligations 

shall be interpreted widely, without exceptions. Such interpretation of umbrella clause 

is in accordance with the customary international law, in particular with Art.31 

VCLT.
50

  

64. Specifically, the tribunals in SGS v. Philippines and Eureko analysed umbrella clauses, 

which were analogous to the one at issue. The SGS v. Philippines tribunal held that an 

umbrella clause presupposes a breach of a BIT by the state if it fails to observe any 

binding commitments, including contractual ones, assumed with regard to specific 

investments.
51

 Here, Respondent, through Fund, entered into SPA with Claimant and 

thus assumed a binding obligation towards Claimant’s investment, shares in FBI.  

65. The Eureko tribunal interpreted the umbrella clause according to its ordinary meaning. 

It found that a provision prescribing that a state shall observe any obligations it may 

have entered into with regard to certain foreign investments is not obscure.
52

 The 

phrases shall observe and any mean that the state has an imperative duty to observe all 
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obligations entered into with regard to investments of investors.
53

 Here, the clause 

contained in Art.6(2) BIT uses the terms shall fulfil and any other obligation. 

Therefore, Art.6(2) BIT must be interpreted as elevating SPA obligations into 

international ones and Respondent has an imperative duty to observe all the 

obligations it entered into in connection to Claimant’s investments, shares in FBI and 

FBI’s intellectual property rights. 

66. This is further supported by the core purpose of BIT, e.g. protecting foreign 

investments and investors in the host state. Umbrella clause would be deprived of any 

practical importance and effectiveness if an investor was not protected in a situation 

when the host state violates the obligations it entered into in connection to an 

investment.
54

 Therefore, Art.6(2) BIT must be interpreted widely to ensure its 

effectiveness.  

67. In sum, the umbrella clause provided in Art.6(2) BIT was breached for Respondent 

violated its obligations it entered into in connection to Claimant’s investment. Such 

interpretation is in accordance with the customary international law, the wording of 

the clause and the necessity of effectiveness of all clauses. Since the breach of SPA 

leads to a breach of BIT itself, Claimant may resort to the disputes resolution clause 

provided in Art. 8(2)(a) BIT.  

C. Claimant has standing before the Tribunal under Art.8(2)(a) BIT 

68. Provisions referring contractual disputes to certain jurisdictions do not affect the 

jurisdiction of the Tribunal with respect to a claim based on the provisions of BIT.
55

  

Therefore, the dispute resolution clause form SPA does not preclude the application of 

the arbitration clause under BIT. Since the respective provisions in SPA do not contain 

any exclusion of the jurisdiction under the BIT, nothing prevents Claimant from 

bringing proceedings in front of the Tribunal. Even if there had been such an exclusion 

this would not in itself deny the Tribunal’s jurisdiction over the case at bar.
56

  

69. As it was established above, Respondent is liable for the Fund’s actions, and that the 

breach of SPA amounts to a breach of the BIT, the Tribunal is the proper forum to 

hear the case at bar. Any statement otherwise would reflect detrimental abuse of 
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dispute resolution clauses. No provision of the SPA could force Claimant to introduce 

proceedings in front of the ICC. Even if that was the case, such provisions do not 

prevent tribunals designated by BIT clauses from hearing cases. For the reasons 

mentioned above Claimant submits that the tribunal has jurisdiction over the claims 

for the breach of SPA. 

PART TWO – MERITS 

III. RESPONDENT VIOLATED ITS OBLIGATIONS UNDER THE BIT AND 

INTERNATIONAL LAW TOWARDS CLAIMANT BY ADOPTING THE 

EXCESSIVE REGULATORY MEASURES 

70. Respondent’s actions resulted in indirect and unlawful expropriation against Art. 

4(1)(a-d) BIT (Point A). Any defence submitted by Respondent on the basis of the 

dominium of its general regulatory power shall be dismissed, since Respondent 

exceeded their scope (Point B). In any event, Respondent also breached the standard 

of fair and equitable treatment (Point C). Finally, Respondent is also in breach of its 

other international obligations, most importantly TRIPS and Paris Convention for the 

Protection of Industrial Property (Point D). 

A. Respondent unlawfully expropriated Claimant’s investment 

71. Respondent adopted measures which substantially and permanently deprived 

Claimant’s investment of its utility in breach of Art.4(1) BIT. Article 4(1) BIT 

provides that any investment may not directly or indirectly be expropriated by the host 

state or a state agency of the host state in the territory of the host state. The 

expropriation may only be considered lawful when it is for the public benefit, not 

discriminatory, carried out under due process of law and when the host state provides 

an investor with compensation for it. 

72. Under international investment law
57

 and the customary international law,
58

 the 

protection against expropriation extends to both tangible and intangible assets. The 

protection against the expropriation of intangible assets depends on the scope of a 

definition of the term “investment” under a relevant BIT. Here, Art.1(1) BIT provides 

for a broad definition of the term “investment”, which explicitly covers intellectual 
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property rights. Thus, Claimant’s intellectual property rights are protected investment 

under Art.4(1) BIT.  

73. Art.4(1) BIT prohibits both direct and indirect expropriation. Thus, an outright taking 

of the legal title to the property is not a prerequisite for expropriation to occur. In fact, 

it is rare for a state to commit a direct act of expropriation. The very core of indirect 

expropriation is that there is no transfer of the legal title. In this context, Respondent’s 

argument
59

 that Claimant’s intellectual property rights could not have been 

expropriated as Claimant remained their legal owner misses the point. In fact,  

Respondent did not have to take over Claimant’s investment as its actions were 

sufficient to completely strip this investment of its value. In the following Claimant 

will demonstrate that: Respondent substantially deprived Claimant of the enjoyment of 

its investment (Point i); the deprivation was lasting (Point ii);the deprivation resulted 

from Respondent exceeding its general regulatory powers (Point iii); criteria for a 

lawful expropriation under Art.4(1)(a-d) BIT have not been met (Point iv).  

i) Respondent substantially deprived Claimant of enjoyment of its 

investment 

74. Respondent indirectly expropriated Claimant’s investment by depriving it of its utility. 

It is irrelevant whether or not Respondent intended to expropriate Claimant’s 

investment. 

75. Determining whether or not indirect expropriation occurred, tribunals
60

 and 

academics
61

 give priority to the ‘sole effect’ doctrine. The intention of the host state 

does not constitute a prerequisite for the occurrence of indirect expropriation. The 

effect of the measures adopted by the host state on an investment establishes its 

occurrence.
62

 

76. Simultaneously, any conduct of the host state that has a negative impact on an 

investment does not automatically amount to indirect expropriation.
63

 The depravation 

of the value of an investment has to be substantial.
64

 According to the CMS tribunal, to 

determine whether an investment was substantially deprived of its utility, it has to be 
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established whether the enjoyment of the investment was neutralized. At the same 

time, expropriatory measures adopted by the host state do not have to result in any 

wealth increase on its part.
65

 Any substantial deprivation of the utility of an investment 

amounts to indirect expropriation, regardless of its purpose.
66

 

77. In the case at hand, measures adopted by Respondent resulted in the downright 

deprivation of the utility of Claimant’s investment. Shortly after the sale of FBI’s 

intellectual property rights to Claimant, Respondent introduced MAB Act. MAB Act 

prohibited Claimant from using its recently acquired intellectual property rights. 

Firstly, the advertising of any alcoholic beverage is prohibited. Secondly, serving the 

beer at sport facilities is illegal. In fact, the sale of alcohol beverages can only take 

place in permanently operating establishments and only within its premises (not 

outdoors) from 9 am till 9 pm. Thirdly, alcohol beverages may be sold only in 

containers of 0.5l or less. FREEBREW beer was sold in the iconic 0.8l bottles and 

FBI, as the only brewery, was forced to implement a comprehensive reconfiguration of 

its bottling line for FREEBREW and partially suspend the bottling of other brands. 

FBI was the only brewery affected as the competing beer brands already sold its beers 

in 0.5l or smaller bottles.
67

 Finally, the label has to be plain white and the text on the 

label has to be of the same colour and in the same font. The brand may not be 

highlighted with the use of any technique. Size of bottles and labels constitute 

intellectual property rights. Due to Respondent’s measures, these rights may not be 

used under any circumstances.  

78. As a result, FBI experienced a drop in sales by approximately 60% during the first two 

quarters of 2011 with the lost revenues of around USD 10,000,000. 

79. Claimant’s investment further suffered from the adoption of Ordinance, which 

imposed a labelling requirement on Reyhan positive products. The warning is to say:  

This product contains Reyhan concentrate, consumption of which according to the 

scientific research may lead to higher risk of cardiac complications. 

Ordinance was based on the findings of Report which came to the conclusion that 

Reyhan imposes a higher risk of cardiac complications. Allegedly, it is caused by 

Methyldioxidebenzovat, an ingredient found in Reyhan concentrate. Tellingly, Report 

directly pointed only to FREEBREW beer and conveniently ignored any other 
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products that contain Reyhan. It is puzzling why Report was published only after the 

acquisition of FBI’s shares by Claimant, even though, the same conclusions were 

already reached three years earlier in Interim Report sent to Ministry. It might be 

viewed as a coincidence; however, the facts suggest the opposite. At the time, when 

Interim Report was sent to Ministry, FBI was a state-owned brewery. 

80. Besides, Report had several flaws. Firstly, a daily dosage provided to the test group 

was 0.15-0.18 grams of Methyldioxidebenzovat whereas FREEBREW beer contains 

only 0.024-0.04 grams of Reyhan concentrate (as 1 gram of Reyhan contains 0.8 

grams of Methyldioxidebenzovat
68

). It is over four or even six times more. Secondly, 

the effects of Methyldioxidebenzovat were not considered while accompanied with 

alcohol and other ingredients of FREEBREW beer. Thirdly, HRI did not consider 

other factors such as smoking, diet and weight of the individuals in the test group. 

Finally, the data collected were based only on the observations of 150 adult males 

whereas gender medicine stresses that males and females react differently to various 

substances. 

81. Not surprisingly, FBI’s competitors took advantage of Respondent’s sudden change of 

policy  by sponsoring several TV programmes on Report and by starting labelling their 

beers as Reyhan-free. This appears as a natural consequence of the public outcry 

against FREEBREW, prompted by Respondent’s measures. 

82. As a result, FBI’s sales dropped by a further 20%, with is revenue in the last quarter of 

2011 failing to 10% of the revenue for the same period of 2009. Due to the fact that 

Claimant’s investment was entirely deprived of its value, FBI was forced to implement 

a large scale redundancy program.  

83. Hence, as FBI’s intellectual property rights were substantially deprived of its utility, 

they were subject to expropriation.  

ii) Respondent’s interference is permanent 

84. Second prerequisite for indirect expropriation to occur is the lasting impact of 

measures on an investment.
69

 The rights of an owner may not be limited for a fleeting 

amount of time.
70

 An investor has to be unable to enjoy its property rights for a long-

lasting period of time. In the case at bar, it is already the third year Claimant is unable 
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to enjoy its investment, even though, arbitration tribunals pointed to shorter periods of 

time as ‘long-lasting’. 

85. MAB Act was adopted on 20 November 2010. It prevented Claimant from using its 

intellectual property rights. Under Ruritanian law, the Patent Court of Ruritania would 

cancel the registration of a trademark if it was not used for five years. It has been over 

three years as Claimant is unable to make use of its intellectual property rights (from 

the implementation of MAB Act until the beginning of the proceedings). Hence, 

Respondent’s substantial deprivation of the utility of Claimant’s investment has a 

lasting effect.  

iii) Respondent exceeded its general regulatory powers  

86. Regulatory measures may result in expropriation.
71

 To assess whether a regulatory 

measure leads to an investment being expropriated, tribunals may totally disregard the 

intention of national legislators and look only at the effect of the adopted measures. 

The Santa Elena tribunal held that no matter how beneficial the measures are to the 

whole society the obligation to pay compensation remains when they are expropriatory 

in their effect.
72

 There is no principle which would render regulatory actions excluded 

from the scope of an applicable BIT.
73

 

87. Claimant does not repudiate the fact that states enjoy a scope of autonomy with regard 

to the exercise of their general regulatory powers and that Respondent used this rights 

in the case at bar. However, regulatory measures have to be taken in good faith and 

without discriminatory effect on the foreign investor.
74

 Following the Tecmed tribunal, 

the aims of states’ actions have to be proportionate to the deprivation of economic 

rights and the legitimate expectations of investors.
75

 

88. Since the enactment of MAB Act and Ordinance constitutes a valid exercise of 

Respondent’s sovereign power, the fulfilment of the abovementioned requirements 

shall be scrutinised. The entry into SPA, since the actions of Fund can be attributed to 

Respondent,
76

 must be likewise assessed. Claimant submits that Respondent’s 
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measures were discriminatory, disproportionate and taken against the principle of 

good faith. 

89. Measures adopted by Respondent are discriminatory as FBI was the only brewery 

affected by the requirement of 0.5l or smaller bottles.
77

 The competing breweries 

already produced their beer in 0.5l or smaller bottles. Only Claimant was forced to 

implement a large scale restructuring of its bottling line. 

90. Furthermore, measures adopted by Respondent did not lead to fulfilment of their goal. 

Respondent did not provide for any evidence that there is a sufficient link between the 

size of bottles and alcohol consumption. Smaller bottles may actually increase alcohol 

consumption because a consumer would be forced to buy two bottles of 0.5l in 

compensation for one, 0.8l bottle. Also, the labelling requirement imposed on Reyhan 

positive products affected only one brewery, FBI. It is no surprise that the competing 

breweries launched a detrimental campaign against Claimant as Respondent provided 

an opportunity for such behaviour. 

91. Additionally, frequent policy changes, especially when unexpected by investors, may 

make certain activities less profitable or even uneconomic to continue.
78

 In general, 

beer market is stable, therefore, dramatic policy changes regarding the manufacturing 

and sales of beer could not be reasonably expected by Claimant. Claimant expected its 

investment to last for a long term and, based on the economic history of FBI, bring 

substantial and stable profits. These profits correspond with the notion of reasonably-

to-be-expected economic benefit
79

 and, therefore, their disappointment is against the 

notion of good faith and constitutes express evidence of indirect expropriation.
80

 

92. Due to the expropriatory effect of MAB Act, Claimant is now unable to effectively 

exercise the rights acquired with connection to its investment.
81

 The effect of 

Respondent’s acts was the deprivation of Claimant’s revenue and depreciation of the 

value of its shares, which resulted in indirect expropriation. Respondent’s actions were 

not only discriminatory against Claimant, but also disproportionate to the aim sought 

to be realised.
82

 Measures adopted by Respondent were misguided against their 
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purpose – protection of health of its population could not be achieved by imposing 

regulations regarding the bottle size and the label restrictions. 

iv) Expropriation was unlawful against Art.4(1)(a-d) BIT 

93. Respondent’s actions resulted in an unlawful expropriation of Claimant’s investment 

against Art.4(1)(a-d) BIT.  

94. BIT at issue follows a typical concept of lawful expropriation. It frames it into four 

requirements rendering state’s expropriatory actions lawful: public purpose, non-

discrimination, accordance with the due process of law and compensation. Similar 

requirements are provided, inter alia, in art. 1110 NAFTA. The use of conjunction 

“and” literally suggests that any failure to meet at least one of these requirements 

makes the expropriation unlawful.
83

 

95. Respondent did not adopt its measures for the public benefit. In any case, lawful 

expropriation has to be made for the public benefit or the national interest.
84

 

Expropriatory measures adopted by the host State cannot, therefore, be arbitrary, but 

need to lead directly to the implementation of a realistically described and legitimate 

public cause.
85

 

96. In the case at hand, there is no causal link between the size of beer bottles and the 

overall consumption of beer in a given society. The requirement imposed by 

Respondent that alcohol beverages ought to be sold in 0.5l containers or smaller
86

 does 

not constitute a measure which would benefit Respondent’s population. Respondent 

did not provide Ruritanian society with any scientific evidence that consumers drink 

less when beer is sold in 0.5l bottles. Therefore, this measure was arbitrary, leading 

Respondent to a breach of Art. 4(1)(a) BIT.  

97. Secondly, measures adopted by Respondent had a discriminatory effect upon 

Claimant’s investment. Following the Eureko and Methanex tribunals, discriminatory 

measures aim at excluding foreign control from the host State market and, as such, 

fulfil a key requirement for establishing expropriation.
87
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98. Measures adopted by Respondent fulfil the abovementioned description. Claimant was 

the only beer producer to manufacture its product in 0.8l bottles.
88

 Freedom to shape 

production lines constitutes one of the basic rights of investors and producers. It is 

their legitimate expectation that such basic freedom will not be infringed upon by the 

host state.
89

 

99. The abovementioned freedom falls within the scope of fundamental rights of 

ownership, use, enjoyment or management of the business,
90

 whose breach is equal to 

expropriation.
91

 Setting requirements on the size of beer bottles, Respondent 

unreasonably interfered with the autonomy of Claimant as an investor. Furthermore, 

Claimant was the only beer producer to add Reyhan to its beverages,
92

 therefore, only 

Claimant was practically affected by Ordinance, which resulted in a negative 

campaign launched against Claimant by its competitors.
93

 Hence, the overall result of 

Respondent’s regulatory actions was the imposition of a discriminatory regime
94

 and, 

thus, these actions were of expropriatory nature.   

100. Thirdly, the requirement of conduct under due process of law may be breached not 

only by judiciary bodies, but also by executive ones.
95

 Respect for the rule of law as 

well as the need for an “orderly” process of government constitute a protection against 

the danger of one social group being excessively favoured or burdened. This may 

underlie the trend to require a fair process of decision-making in the context of the law 

governing regulation and expropriation.
96

 

101. Therefore, all measures have to be conducted in a transparent and consistent way by 

the host state. Claimant’s situation is similar to the one created in Metalclad, where 

government’s non-transparency led the tribunal to find expropriation. Claimant was 

not consulted with respect to the enactment of MAB Act or Ordinance,
97

and since it 

has not been informed about the legislative procedure with regard to the 
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abovementioned legal act, Respondent’s behaviour shall be rendered not transparent. 

The sole basis for the enactment of Ordinance was the subjective Report prepared by 

HRI.
98

 More importantly, Claimant discovered that the results of this report were 

already known prior to Claimant’s acquisition of FBI, namely in 2005.
99

 This 

sequence of events poses a serious question as to the aims and motives behind 

Respondent’s actions. Claimant was denied any answer regarding Interim Report,
100

 

which led CAM to have no actual insight into its case, despite attempts being made. 

All these factual issues lead Claimant to conclude that Respondent’s measures were 

undertaken with serious violations of the standard of due process of law. 

102. Finally, Respondent was obliged under BIT to pay compensation for expropriation, 

but failed to conform to this obligation.
101

 Therefore, Respondent breached the last 

requirement for a lawful expropriation mentioned in BIT and has thus rendered its 

expropriation unlawful.
102

 

B. In any event, Respondent failed to afford Claimant fair and equitable 

treatment under Art.2(1) BIT 

103. Respondent failed to provide Claimant with fair and equitable treatment required 

under Art.2(1) BIT. The content of the fair and equitable treatment standard must be 

adapted to the circumstances of each case.
103

 In the case at hand, Respondent’s 

conduct led to the frustration of Claimant’s legitimate expectations (Point i). Measures 

adopted by Respondent were discriminatory and arbitrary in their nature (Point ii). 

Finally, Respondent did not act in good faith (Point iii).  

i) Respondent failed to observe Claimant’s legitimate expectations  

104. The frustration of investor’s legitimate expectation does not require any bad faith or 

malicious intent on the part of the host state.
104

 However, the observance of investor’s 

legitimate expectations is closely connected with the transparency and stability of the 
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legal environment requirement.
105

 The investor’s legitimate expectations are built 

upon the transparent legal framework and the conduct of the host state.  

105. Transparency of the legal framework in the host state means that all the relevant 

regulations should be made known to an investor before it makes its investment.
106

 

The legal framework of the host state should be free from sudden and unexpected 

changes which prevent an investor from following the plan of its investment in 

compliance with legal regulations.
107

 

106. In the case at hand, the legal framework of Respondent was not transparent and stable. 

In 2008, when Contifica Group invested in Ruritania, the legal requirements for the 

brewery were favourable and they did not change for over two years. The change of 

the majority party in 2010 led to the sudden shift of the legal framework. Within only 

five months, the legal requirement forced Claimant to reconfigure the whole 

production process and deprived Claimant of its right to enjoy its intellectual property 

rights in FBI.  

107. The argument raised by Respondent that the New Way party openly presented its 

standpoint towards marketing and sale of alcohol before the election
108

 is of no 

relevance to the case at hand. Any party which only presents its manifesto and is not 

elected does not as such constitute an emanation of a state. Hence, it may not 

determine the existence or lack of legitimate expectations on the part of an investor in 

any aspect. Only representations from authorized officials found the basis for the 

investor’s legitimate expectations.
109

 Furthermore, the pre-election manifestos of 

political parties rarely match the actual policy adopted by them after the election. 

Claimant’s legitimate expectation could be only based on the conduct of Respondent 

and its emanations, such as the Ruritanian Parliament. A political party, which does 

not constitute even a majority in the parliament, is not an authorized body to represent 

the host state.  

108. Furthermore, an investor may not be concerned with the changes in the majority 

parties in the parliament of the host state. The unpredictability of the changes in 

political parties’ policies would make it impossible for an investor to plan its 
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investment. An investor is only able to rely on the present policy presented to him 

directly or by the very conduct of the host state. It may expect that its investment 

would be protected against any sudden changes as it is the very purpose of any BIT.  

109. The existence of the investor’s legitimate expectations should be only assessed 

through the lenses of the host state’s conduct from the time of making an 

investment.
110

 At the time, when Contifica Group invested in FBI, the conduct of 

Respondent did not suggest the introduction of any such regulations which would lead 

to the result of impossibility of use of the acquired intellectual property rights.  

110. Therefore, the lack of transparency and stability of Respondent’s legal framework led 

to the frustration of Claimant’s legitimate expectations. Such frustration amounts to 

the violation of the fair and equitable treatment standard; hence, Respondent breached 

its obligations under Art.2(1) BIT.  

ii) Measures adopted by Respondent were arbitrary and 

discriminatory 

111. Lack of arbitrariness and non-discrimination constitute requirements under the fair and 

equitable treatment standard.
111

 Any discriminatory and arbitrary conduct of the host 

state results in the violation of the fair and equitable treatment standard.  

112. In the case at bar, as it was already mentioned, no causal link between the requirement 

regarding the size of the bottle and the overall consumption of alcohol exists. 

Respondent’s ban on bottles larger than 0.5l was arbitrary and unfounded. Smaller 

bottles do not lead to the drop in the alcohol consumption.  

113. Furthermore, the abovementioned requirement had a severely discriminatory and 

disproportionate effect upon Claimant. FREEBREW beer original bottle was of the 

0.8l size and it required only from Claimant to reconfigure its bottling line production. 

All competing beer brands were sold in 0.5l or smaller bottles.
112

 

114. Claimant was also the only beer manufacturer to add Reyhan to its flagship beer 

FREEBREW. Even though, Reyhan is typical for the region, Claimant was the only 

company negatively targeted in the public life for the use of this ingredient.    
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115. Therefore, Respondent’s overall conduct was discriminatory and arbitrary towards 

Claimant’s investment which violates the fair and equitable treatment standard. Hence, 

Respondent breached its obligations under Art.2(1) BIT. 

iii) Respondent did not act in good faith 

116. Under the fair and equitable treatment standard, the host state is obliged to act in good 

faith towards an investor and its investment.
113

 However, the violation of the good 

faith principle does not simultaneously imply that the host state acted in bad faith.
114

 

117. The good faith principle requires no abuse of legal means.
115

 Legal measures have to 

be used in accordance with their general purpose, not to target an investment.  

118. In the case at hand, Respondent was aware that Reyhan concentrate may have a 

negative impact on human health. As it was already pointed out, Respondent was 

introduced with Interim Report, which came to the same conclusions as Report of 

2011, informing that the consumption of Reyhan concentrate may impose a higher risk 

of cardiac problems. Claimant was not made aware of any of these facts until 2011, 

even though, Fund sold FBI to Contifica Group in 2008. Fund assured Claimant that 

the products of FBI do not impose any other risk to human health than that which is 

ordinary for alcoholic beverages,
116

 despite the fact that Respondent was aware that it 

was completely the opposite.  

119. Therefore, Respondent did not act in accordance with the good faith principle and 

violated the fair and equitable treatment standard. Hence, Respondent violated its 

obligations under Art.2(1) BIT.  

C. Respondent breached Art.6(2) BIT by violating the Paris Convention for 

the Protection of Industrial Property and TRIPS 

120. Respondent, by violating other international obligations it is bound by, breached Art. 

6(2) BIT. This provision includes an obligation to respect all other agreements binding 

one contracting state with investors or investments of an investor of the other 

contracting state. Respondent breached other obligations deriving from other 

international treaties. 
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i) Respondent breached Art.6(B) Paris Convention for the Protection 

of Industrial Property 

121. Article 7 Paris Convention provides that the nature of the goods or services to which 

the trademark is to be applied shall not form an obstacle to the registration of a mark. 

Plain packaging legislation, as the one enacted by Respondent, dictates that the nature 

of the good forms an obstacle to the use of the mark. The notion of “using” is 

inextricably linked to registration. Claimant submits that only beer was subject to plain 

packaging and that without the possibility of using its registered trademarks, the 

registration will expire after 5 years. Claimant was already unable to use its 

trademarks for over three years. 

122. There is therefore no purpose to registration without a corresponding right to use. 

Article 6(B) Paris Convention provides that trademarks registered in any contracting 

state cannot be denied registration or invalidated except for one or more of the three 

reasons mentioned in the treaty. None of these exceptions is applicable in the case of 

Claimant’s beer trademarks. This is for the following reasons: Claimant did not 

infringe any third party’s right by the use of its trademarks; these trademarks did not 

become customary; they were not contrary to morality or public order. This is why 

Respondent cannot protect itself by submitting that it merely exercised one of the 

exceptions provided by Paris Convention. 

123. Even though Claimant remains the registered owner of its trademarks, it is stripped of 

any effective use of these trademarks, without which the registration is devoid of its 

meaning. According to the national law of Ruritania, trademarks may be invalidated if 

unused for the period of 5 years.
117

 Therefore, the practical effect of Respondent’s 

plain packaging measures is the real invalidation of Claimant’s trademarks. Hence, 

Respondent breached Paris Convention.  

ii) Respondent breached Arts. 41(1) and 41(2) TRIPS 

124. Plain packaging legislation contravenes Respondent’s obligations under TRIPS. 

Article 20 TRIPS reads that the use of a trademark in the course of trade shall not be 

unjustifiably encumbered by special requirements, such as use with another trademark, 

use in a special form or use in a manner detrimental to its capability to distinguish the 
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goods or services of one undertaking from those of other undertakings. Respondent 

breached the abovementioned provision. 

125. Plain packaging legislation imposed by Respondent encumbers Claimant’s trademarks 

in an unjustifiable way. Respondent did not provide Claimant with any compelling 

evidence that plain packaging legislation has any influence on decreasing alcohol 

consumption.  

126. Furthermore, the legislation detrimentally affects the capability of Claimant’s 

trademarks to differentiate Claimant’s products from the products of other beer 

manufacturers. CAM’s products cannot be effectively distinguished by consumers 

from other products or brands, which renders Claimant’s long-established reputation 

for renowned beer valueless. The core function of trademarks is to enable consumers 

to quickly differentiate between products of different manufacturers, and this function 

is duly protected by Art.20 TRIPS. Respondent violated this provision by 

detrimentally affecting the capability of Claimant’s products being distinguished from 

products manufactured by other companies.  

127. Furthermore, Arts.41(1) and 41(2) TRIPS require that commercial entities have some 

level of protection against infringing their intellectual property rights. Since Claimant 

was not given proper remedies to react to Respondent’s measures, nor was it consulted 

before the introduction of MAB Act and Ordinance, Respondent breached its 

obligations under the abovementioned articles of TRIPS.  

IV. CLAIMANT SHALL BE GRANTED MORAL DAMAGES FOR THE ARREST 

AND DETENTION OF ITS EXECUTIVES 

128. Respondent violated its international obligations by taking actions against Executives 

(Point A). As a result of its unlawful conduct, Claimant suffered substantial loss that 

ought to be compensated (Point B). Moral damages constitute the only appropriate 

remedy for the losses incurred by Claimant (Point C). 

A. Respondent’s actions were illegal and constitute a breach of BIT 

129. Respondent infringed relevant provisions of law it was bound by. Under Art.2(1)(b) 

BIT, investments enjoy full protection and security. Furthermore, Art.3(1)(c) BIT 

obliges Respondent to protect Investments from arbitrary or discriminatory measures 

that could affect them. Moreover, Ruritania, as every State, grants certain procedural 

guarantees to individuals subject to investigation, which Respondent admitted not to 
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have complied with.
118

 Respondent’s actions blatantly and admittedly violated those 

regulations. 

i) Conduct of Respondent’s officers contravened both its national and 

international obligations 

130. Respondent openly admitted to have infringed norms it was obliged to observe. Every 

state grants each individual certain guarantees regarding criminal proceeding against 

them. In case of Executives, a mild statement that applicable law might not have been 

entirely complied with
119

 while they were apprehended cannot be interpreted 

differently than as an acknowledgement of failure to comply with aforementioned 

obligations. Due to the fact conduct of a State cannot be judged as only partly legal, 

Claimant finds the aforementioned irregularities unlawful. 

131. Furthermore, the way in which Respondent conducted criminal proceeding under the 

law of Ruritania amounts to a breach of BIT which Respondent does not dispute.
120

 

Tribunal in Rompetrol
121

 found two conditions that need to be met in order for an 

investigation to infringe treaty guarantees: (a) pattern of conduct adopted by the state 

must be serious and persistent, thus rendering investor negatively affected; (b) state 

has to fail to pay adequate regard to the way investor’s interests are protected.  

132. Executives position within Claimant’s corporate structure was crucial: Mr Goodfellow 

was the CEO of FBI and Mr Straw was the General Counsel of FBI and member of 

Claimant’s Board of Directors.
122

 Respondent must have been aware of severity of any 

actions taken against them, as it openly acknowledged that the way its officers 

executed the investigation violated full protection and security guaranteed under BIT. 

It is valid evidence that it accepts a broad interpretation of this standard established by 

investment tribunals.
123

 In this context it encompasses guarantee of stability in a 

secure environment, protection from illegal detention and physical security of 

company’s officials. Having applied the criteria from Rompetrol test and taking into 

account declaration concerning investment protection standards, it is evident 

Respondent contravened international law.  
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133. Furthermore, both violations are especially blatant in the context of safe business and 

legal environment Claimant previously enjoyed. Following the Arif tribunal,
124

 it is 

necessary to identify relevant characteristics of a state in order to assess severity of 

infringements. Ruritania is a stable country with democratically elected government, 

predictable institutions and well-established free-market economy. Respondent’s 

membership in WTO and the fact that it is a signatory of a number of international 

treaties is further evidence for its stability.
125

  

134. However, Respondent’s conduct towards Executives was completely contrary to what 

they could anticipate. After investigation commenced Executives’ lawyers were told 

that it is allowed and possible for Messrs Goodfellow and Straw to leave Ruritania for 

holiday period. Executives heeded this advice and, having complete trust in 

Respondent’s stable public institutions, could legitimately expect that criminal 

investigation against them would be conducted in compliance with all relevant 

procedural norms.  

135. In the light of earlier declarations and Ruritanian safe business environment, under no 

circumstances could Executives presume that they might be detained, deprived of the 

few days they can only periodically spend with their families and subject to hardship 

they eventually suffered instead of holiday they deserved. Arrest and detention under 

such circumstances most likely must have caused great stress and anxiety. 

ii) Executives were detained only as a result of their close relationship 

with Claimant and their arrest was intimidating 

136. The investigation of Ruritanian Prosecutor’s Office was used to discredit Claimant in 

the eyes of public opinion.  

137. Actions against Executives were commenced following Respondent’s expropriatory 

measures. Executives were detained two weeks after Claimant notified Respondent of 

the violation of its rights.
126

 The video from their detention must have been disclosed 

to the most popular Ruritanian TV station by the police, as it was probably the only 

institution which had direct access to airport’s surveillance system.  Subsequently, the 

TV station aired it on the very same day to allow Respondent to take full advantage of 

the situation. A vast number of Ruritanian citizens and potential customers of 
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Claimant witnessed entire incident and most likely took negative attitude towards 

Executives and Claimant itself. Situation was deteriorated further by the fact that the 

spokesman of the Prosecutor’s Office asserted that Executives attempted to evade the 

trial while being prosecuted for bribery. The evidence for crimes allegedly committed 

by Claimants’ officers was meagre (if any) and the investigation was subsequently 

terminated. The sole purpose was to intimidate Claimant in context of the dispute 

gradually arising between Parties. 

138. Respondent admitted that its actions violated the standard of full protection and 

security. This deliberate, acknowledged infringement proves that the investigation was 

not initiated and performed in good faith and, should Executives have had no ties with 

Claimant whatsoever, they would not have been detained.  

B. Claimant suffered losses as a result of Respondent’s actions 

139. Contrary to what was argued by Respondent,
127

 its actions imply a wide range of 

prejudice directly or indirectly affecting Claimant. Results of such actions deserve 

appropriate compensation
128

, which in the present case should take the form of moral 

damages as they constitute a suitable and acceptable form of reparation recognized by 

investment tribunals.
129

 

i) Damage suffered by Executives is attributable to Claimant 

140. Respondent’s officials were unable to secure due process of law and legitimate 

expectations of Claimant as a protected investor. They include the expectation that 

Respondent’s authorities would seek means to avoid unnecessary damage if investor’s 

interests became directly or indirectly entangled in the criminal proceeding.  

141. Due to the fact that Respondent acknowledged its breach of full protection and 

security, it also accepted that Executives are encompassed by the investment protected 

under BIT. Thus, every injury suffered by them directly affects Claimant as 

investment’s owner. In this case, these injuries are very real and render Respondent 

liable. 
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142. Firstly, following the Desert Line Project tribunal,
130

 reputation of Executives has a 

direct influence upon Claimant’s reputation and standing. As the credibility of 

Executives was severely affected, it is also justified to assume that Claimant itself 

suffered loss of similar kind. 

143. Secondly, requirements recognized by investment tribunals as constitutive for 

awarding moral damages to individuals are met. Due to the fact that all damage is 

elevated to the level of Claimant, individual injuries also constitute a valid base for 

liability. In the case at hand, a relevant test employed by Lemire and Tza Yap Shum 

tribunals is passed.
131

 The following conditions are enumerated as constitutive for 

awarding legitimate moral damages: (a) illegal detention and ill-treatment that 

contravenes the norms according to which civilized nations are expected to act (as 

specified by the Lemire tribunal) has to occur; (b) state’s actions need to cause stress, 

anxiety and mental suffering such as humiliation, shame and degradation, that also 

leads to loss of reputation;(c) effect of the aforementioned actions is grave. 

In this case, Executives’ detention was illegal and infringed both national and 

international provision. Furthermore, circumstances under which Executives were 

arrested undoubtedly resulted in shame and public humiliation.  

ii) Claimant’s standing as a business entity was detrimentally affected 

144. Respondent’s actions render it liable for the loss of reputation suffered by Claimant.  

145. In contemporary legal environment, reputation is an inseparable and often essential 

element of corporate identity. It is fully justified to seek compensation for such 

intangible loss.
132

 Indeed, several tribunals found loss of reputation as a crucial factor 

in awarding compensation to corporate investors. The Desert Line Project tribunal 

held that damage to reputation was of paramount importance in awarding moral 

damages.
133

 Similarly, the Lemire
134

 and Tza Yap Shum
135

 tribunals classified it among 

factors taken into account while assessing liability. 
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146. In the case at bar, the loss of corporate credit results from bribery allegations, as no 

company resorting to corrupting state’s officials can be considered a reliable business 

partner. Furthermore, actions taken by Respondent were conducted contrary to good 

faith and bore signs of behaviour which lowers the standard of proof under such 

circumstances.
136

  

C. Moral damages are the only adequate remedy in the case at issue 

147. Due to the real and substantial character of loss suffered, awarding moral damages is 

justified  and accordant with requirements introduced by the aforementioned tribunals. 

148. As far as individual subjects are concerned, compensation for moral damages is 

considered to be an adequate form of covering state’s liability.
137

 The concept of moral 

damages has domestic origins, but it has also become widely accepted as a component 

of international law by scholars
138

 and tribunals.
139

 Arbitral tribunals can employ a 

number of different types of remedies in accordance with international law. However, 

in the field of investment arbitration no other form than monetary compensation can 

be applied for suffered moral damages.
140

 Claimant asks the Tribunal to adopt a 

similar approach in the case at bar. 

V. CLAIMANT IS ENTITLED TO COMPENSATION FOR THE LOSS OF 

SALES OF ITS SUBSIDIARIES 

149. Claimant is entitled to claim damages for the loss sustained by its subsidiaries before 

this Tribunal.  

150. In order to successfully conduct business activity in Ruritania, Claimant has integrated 

its operations with some of its 30 subsidiaries.
141

 As a result, all Claimant’s suppliers 

are its direct subsidiaries or its branches. Thus, inevitably, when Claimant suffered 

substantial detriment from Respondent’s expropriatory measures, so did its 

subsidiaries. Respondent caused loss to subsidiaries (Point A) and Claimant can 
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recover the loss on behalf of them before the Tribunal (Point B). Alternatively it can 

be recovered basing on the notion of Claimant’s consequential damages (Point C). 

A. Respondent’s conduct caused loss to Claimant’s subsidiaries 

151. Expropriatory and discriminatory measures undertaken by Respondent caused loss not 

only to Claimant itself, but also to its subsidiaries since integration between them is 

significant. 

152. The fact that subsidiaries were integrated with their parent companies has been treated 

as an important indicator that they suffered loss. Thus, in the case at bar, subsidiaries 

sustained loss owing to huge integration with Claimant.  

153. Following Cargill tribunal, integration is major factor when determining whether 

expropriation towards Investor has also caused loss to its subsidiaries.
142

 Subsidiary in 

Cargill was claimant’s supplier of resources and loans. Under the award of Cargill, 

when the subsidiary action is an extricable part of investment, claimant is to be 

compensated for both his and its subsidiary loss.
143

 

154. This award should be used by the Tribunal in the case at bar due to similarity of facts. 

Subsidiaries of Claimant are connected with investment in similar way. The 

subsidiaries played the role of exclusive FBI’s suppliers of products essential for 

production of FREEBREW. They supplied FBI with hops, aluminium cans and 

barley.
144

 Without these resources production of FREEBREW would be impossible. 

155. Actions towards subsidiary, which in fact expropriated investor, constitute recoverable 

loss according to ruling in Nykomb.
145

 Reduction of subsidiaries’ earnings must be 

considered as convincing evidence that loss has been suffered.
146

 In CMS, tribunal has 

provided that diminution of shares value has to be considered as indicator, pointing 

that the loss has been suffered.
147

 The amount of dividends that could have been 

received is a factual damage according to award of LG&E.
148
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156. Above presented case law shall be applied in the case at bar. Connection between 

Claimant and its subsidiaries as described in previous paragraph supports assertion 

presented by tribunal in Nykomb. The result of the described expropriation was also 

diminution of shares value and value of the company of Claimant itself, as well as 

other impediments regarding business activity of subsidiaries. Subsequently, value of 

expected dividends that could have been received by subsidiaries has also decreased.  

157. The integration of the Subsidiaries with Claimant’s investment made them part of the 

same business. Aggressive legal regulations and other measures, which Respondent 

adopted towards the Claimant’s business, affected not only Claimant, but inevitably 

also its Subsidiaries. Indeed, Respondent’s measures crippled existence of these 

companies. Hence, Claimant’s subsidiaries have undoubtedly sustained losses. 

B. Loss suffered by Subsidiaries can be recovered by Claimant on behalf of 

them 

158. Claimant can recover the loss on behalf of its subsidiaries before the Tribunal. 

International investment tribunals have adjudicated compensation for the loss of 

subsidiaries located outside country of investment.
149

  It was underlined in these cases 

that main reason to award such compensation is huge integration between subsidiaries 

and its parent company. This is because of tendency in investment law to disregard the 

corporate veil and to look at real and economic relations between companies.
150

 

i) Claimant and its subsidiaries are closely integrated and their losses 

constitute one case 

159. CAM and their subsidiaries are integrated largely and sufficiently enough to allow 

Claimant to recover loss on behalf of them. This close integration was indicated above 

with support of rulings from numerous cases. Tribunals allowed requesting parties to 

recover damages on behalf of their subsidiaries as long as they were connected in such 

way. 

160. In Cemex, tribunal provided that whenever BIT mentions investments ‘of’ nationals of 

the other Contracting Party this does not imply that they must be ‘directly’ owned by 
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those nationals.
151

 The BIT supplies similar provision in Art.1(1) considering 

investment as every asset which is made by investors of other Contracting State. 

161. The subsidiaries that Claimant shall gain recovery on behalf of are mostly directly 

subordinated to Claimant.
152

 In Cemex tribunal allowed to recover the loss sustained 

by subsidiary though it was connected with parent company by three layers of 

intermediary foreign entities. Connection between Claimant and its subsidiaries is 

even closer. 

162. Due to this large integration of Claimant and its subsidiaries, a closed circuit of 

revenues exists, meaning that the subsidiaries’ profits are closely connected with the 

Claimant’s profits with some of the profits flowing directly from the subsidiary to the 

parent company (Claimant). These economic relations between parent and daughter 

entities are considered as one according to U.S. domestic jurisprudence. It was 

affirmed that parent company has standing in relation to claims on behalf of the 

wholly owned subsidiary when its profits are closely connected with Claimant’s 

profits
153

 and when some of the profits flow directly from daughter to parent 

company.
154

 Profits and losses of connected entities are considered as one. 

Aforementioned judgments can be relevant to the Tribunal since they refer to 

corporate structure of business entities of all kinds. 

ii) Claimant is allowed to recover loss suffered by its subsidiaries 

before the Tribunal basing on the notion of single economic entity 

163. Should the Tribunal decide above argumentation insufficient, Claimant submits that 

recovery of damages sustained by its subsidiaries can be granted basing on notion of 

Single Economic Entity.  

164. The doctrine of this notion was developed by European Court of Justice. It states that 

the fact that a subsidiary has a separate legal personality is not sufficient to exclude the 

possibility of imputing its conduct to the parent company.
155

 That ruling was 

supported in later jurisprudence with additional indication that parent-company has 
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standing with regard to losses sustained by its subsidiary.
156

 This concept was also 

supported by international investment law scholars.
157

 

165. Moreover, there is an approach in international law to treat connected entities as one, 

disregarding strict legal distinctions.
158

 Real economic identity in investment law is 

more easily assumed when it comes to the question of damages according to award of 

Amco
159

. ICSID arbitrations follow the realistic attitude and admit that when 

identifying the party on Investor’s side, it is important to treat them according to 

factual economic relations between parent and daughter company. Connection 

between Claimant and its subsidiaries is very visible in this aspect. Along with its 

subsidiaries, Claimant forms one single economic entity. Hence, Claimant has 

standing in regards to recovery of loss sustained by its subsidiaries. 

C. Alternatively, the loss of sales by Claimant’s subsidiaries constitutes a 

recoverable consequential loss of Claimant 

166. Should the Tribunal decide that Claimant cannot recover the damages on behalf of its 

subsidiaries, the notion of consequential damages shall also be considered. 

Respondent’s conduct resulted in deterioration of financial situation of Claimant 

subsidiaries. Indeed, such loss can be considered as Claimant’s consequential loss, 

since it was sufficiently foreseeable to Respondent and proximate to breaching 

Respondent’s obligations. 

i) The loss of sales by Claimant’s subsidiaries was sufficiently 

foreseeable to Respondent 

167. Respondent could have foreseen that any expropriatory measures directly affecting 

Claimant, would also have a significant impact on its subsidiaries’ financial situation. 

168. The notion of consequential damages provides that a contracting party is liable for all 

losses that it should have foreseen. According to Diamond and Foss consequential loss 

is recoverable always when it is sufficiently foreseeable to the other party of the 

contract.
160

 Knowing the corporate structure of the Contifica Group it is clear that any 

restructuring or cessation of operation of the Claimant will have a grave impact upon 
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the financial condition of other members of the group and, because of the group’s 

large consolidation, also its subsidiaries. 

169. Respondent should have foreseen the loss of sales of Claimant’s subsidiaries. 

Communication between Parties had been taking place for 5 years prior the 

arbitration.
161

 Respondent was taking many actions towards and in regards to Claimant 

or its economic group (such as tender, ordinances, correspondence).
162

 It should be 

assumed that economic connection between entities in Contifica Group was known. 

Therefore, losses sustained by subsidiaries of Claimant and caused by Respondent’s 

wrongful conduct were sufficiently foreseeable to Respondent. 

ii) The loss of sales by Claimant’s subsidiaries was proximate to 

Respondent’s breach of its obligations under BIT 

170. Aforementioned breach of BIT by Respondent, resulted in direct losses on side of 

subsidiaries. Since the subsidiaries provided FBI with necessary resources, the 

cessation of operation of Claimant’s investment gave rise to FBI’s reduction of orders 

from various subsidiaries.  Therefore, Claimant’s commercial loss had a direct 

influence upon the loss of its subsidiaries, which are a result thereof. This leads 

Claimant to submission that its subsidiaries’ losses should be compensated by the 

Respondent.  

171. Since the loss was sufficiently foreseeable to Respondent and proximate to the breach 

of obligations under BIT, subsidiaries loss formed a recoverable consequential loss of 

Claimant. 
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PRAYER FOR RELIEF 

In the light of all the above mentioned submissions, Claimant respectfully requests the 

Tribunal to find that: 

(1) The Tribunal has jurisdiction over the claims submitted by CAM and that those claims are 

admissible in light of the facts surrounding the acquisition of the shares in FBI by CAM; 

(2) The Tribunal has jurisdiction over CAM’s claims based on the alleged breach of the share 

purchase agreement by the State Property Fund and those claims are admissible; 

(3) Respondent violated its obligations under the BIT by adopting measures for the regulation 

of marketing and sale of alcohol and imposing further requirements for marketing and sale of 

FREEBREW; 

(4) Moral damages may in principle be awarded by the Tribunal to Claimant for the arrest of 

Executives; 

(5) The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI constitutes a 

recoverable item of damage. 
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