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Statement of Facts 

1. Contifica Asset Management Corp. (“CAM” or “Claimant”), a company incorporated 

under the laws of the State of Cronos, is a member of the Contifica group: a major 

international conglomerate.
1
 Claimant wholly owns Freecity Breweries Inc. (“FBI”),

2
 

which is incorporated under the laws of Ruritania.
3
 

2. The Republic of Ruritania (“Ruritania” or “Respondent”, Claimant and Respondent 

together will be referred to as “Parties”) entered into the Treaty for the Mutual 

Promotion and Protection of Foreign Investment with the State of Cronos on 15 March 

1997 (“BIT”).
4
 

3. FBI was previously owned by State Property Fund of Ruritania (“SPF”), a state 

establishment incorporated under the laws of Ruritania. SPF decided to sell FBI and 

announced an international tender in 2008 after a governmental decision to remedy the 

budget deficit created by financial crisis by way of privatization.
5
 

4. On 30 June 2008 Contifica Spirits S.p.A. won the tender for purchase of shares in FBI 

("the Shares"),and therefore formulating a fully owned subsidiary of the parent of the 

Contifica group - Contifica Enterprise Plc., the same day Contifica Spirits S.p.A. and the 

SPF entered into a Share Purchase Agreement (“SPA”)  providing for acquisition of 

100% shares in FBI for USD 300,000,000.
6
 

5. Immediately after the acquisition of FBI, Contifica group made significant investments to 

increase the efficiency of the brewery's business, raising the output by 30% per annum. 

The brewery adopted cutting edge technology and integrated it into the group’s network 

benefiting from new subsidiaries as suppliers and economies of scale.
7
 Subsequently, on 

17 March 2010, the shares in FBI were transferred to Claimant. Claimant acquired 

various intellectual property rights from FBI and Contifica Spirits S.p.A.on the same day. 

These intellectual property rights are used by FBI in production of beer, beer bottles, and 

cans.
8
 

                                                
1 Statement of Claim (“SoC”), ¶2, 4. 
2 SoC, ¶9. 
3
 Procedural Order No. 2 (“PO2”), ¶13. 

4 SoC, ¶2, Statement of Defense (“SoD”), ¶2. 
5 SoC, ¶5, 6. 
6 SoC, ¶4,7. 
7 SoC, ¶8. 
8 SoC, ¶9. 
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6. FBI produced “FREEBREW”; a very popular brand of beer known for its traditional and 

iconic 0.8 l. bottle and distinct taste created by added flavouring produced from Reyhan, 

a local plant commonly used in local food products.  

7. The brewery's unprecedented growth was halted by Ruritania's enacting the Regulation of 

Sale and Marketing of Alcoholic Beverages Act (“MAB Act”) on 20 November 2010. 

This Act prohibited marketing of alcoholic beverages on TV and at sporting events, and 

serving beer at sport facilities, outdoors, and at any place from 9 pm till 9 

am.Furthermore, it required plain packaging of beer bottles and made sale of alcohol in 

containers larger than 0.5 litres illegal.
9
 

8. The MAB Act forced Claimant to reconfigure its bottling line, a substantial time 

investment, which took place until April 2011. As a result of the Act passing into Law, 

FBI’s sales dropped by 60% in the first six months of 2011, lost revenue amounted to 

60% and loss of net income to around 10 million US dollars.
10

 

9. FREEBREW was the only  Ruritanian beer produced in bottles larger than 0.5 litres
11

 and 

therefore the only beer detrimenatively affected by the bottling requirement. 

10. The Ministry of Health and Social Security (“Ministry”) adopted an ordinance on 30 

June 2011, which imposed another labelling requirement on products containing Reyhan 

concentrate (“Ordinance”). The Ordinance required labels to bear the following warning: 

“This product contains Reyhan concentrate, consumption of which according to the 

results of scientific research may lead to higher risk of cardiac complications,”
12

thus 

creating yet another detriment to the sales revenue of FBI. 

11. The so called scientific research refers to Human Health Research Institute (“HRI”) 

report from 15 June 2011. This report claims that Methyldioxidebenzovat, a chemical 

ingredient found in Reyhan concentrate, leads to a higher risk of cardiac complications. 

The report is based on data gathered from a study conducted on 150 adult males aged 25-

50 for 10 years; however, subjects of the study were being given considerably higher 

dosage of Reyhan concentrate than is actually contained in FREEBREW.
13

 

12. Despite that an interim report by HRI with the same conclusions was available to the 

Ministry in 2005, the Ministry did not act on it.   The Ministry denied FBI’s request to lift 

this labelling requirement on 25 August 2011. This request was backed by arguments of 

                                                
9 SoC, ¶10-12. 
10 SoC, ¶12, 13. 
11 SoC, ¶5, Procedural Order No. 3 (“PO3”), ¶16. 
12 SoC, ¶15. 
13 SoC, ¶5, 14. 
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various flaws in the analysis and by an independent scientist’s report, which pointed out 

other mistakes in the HRI report.  

13.  As a result of Respondent’s refusal to lift the labelling requirement, FBI’s competitors 

took advantage of this situation and launched a negative ad campaign which highlighted 

FREEBREW and connected it to “poisonous Reyhan”, they also started using “Reyhan-

free” words on their labels.
14

 

14. Consequently, FBI’s sales dropped by another 20%, its revenue fell to 10% in the last 

quarter of 2011 compared to the last quarter of 2009. FBI had to terminate employment 

of more than half of its employees. During 2012, FBI’s production was partially 

suspended and FBI was forced to breach some of its obligations to various lenders, which 

may cause additional consequential damage to FBI. Negotiations with the lenders are still 

ongoing.
15

 

15. Moreover, Messrs. Goodfellow and Straw, executives of FBI and Contifica Group, were 

detained on 23 December 2011 when boarding their flight. They were previously 

investigated by the Prosecutor’s Office of Ruritania. The Police department of Ruritania 

leaked a video containing their arrest in order to cause more damage to FBI. 

Consequently both directors were publicly accused of bribery without any evidence 

whatsoever.
16

 

16. They were released on 3 January 2012 with no explanation or apology and in the end, the 

criminal investigation was terminated during 2012, but the damage to the company's 

image had already been done Ruritania admitted that applicable law may not have been 

complied with during the arrest and the detention.
17

 Respondent also acknowledged that 

the arrest constituted a breach of international law obligation to provide full protection 

and security.
18

 

17. Claimant tried to settle the dispute amicably on two occasions by letter sent on 10 

December 2011 to the President and the Minister of Foreign Affairs and on 31 May 2012 

to the President. However, despite Claimant’s best efforts, no response was received.
19

  

18. Having exhausted all other avenues for compensation, Claimant had therefore no other 

choice but to institute present arbitration proceedings by the Statement of Claim on 30 

December 2012.
20

  

                                                
14

 SoC, ¶17, 18. 
15 SoC, ¶19-21. 
16 SoC, ¶22-24. 
17 SoC, ¶25, SoD, ¶17. 
18 Procedural Order No.1 (“PO1”), ¶5. 
19 SoC, ¶27. 
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Arguments 

Jurisdiction and Admissibility 

I. The Tribunal has jurisdiction over CAM’s claims and these claims are 

admissible 

19. Claimant made its investment in FBI in good faith.  Claimant acquired shares in 

Ruritania’s oldest and largest brewery in this investment,
21

 which has been modernized 

and turned into the safest place to work in Ruritania.
22

 Once Ruritania’s harsh and 

unprecedented
23

 measures significantly decreased the value of CAM’s investment, 

Claimant brings the dispute to an international tribunal, as stipulated by the BIT. 

Claimant denies that its acquisition of shares in such a prosperous enterprise with long 

tradition would be done merely in order to gain access to jurisdiction of this Tribunal. 

20. Claimant will show that (A.) the Tribunal has jurisdiction over the claims and that (B.) 

those claims are admissible. 

A. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY CLAIMANT 

21. Ruritania gave its consent to submit the dispute to international arbitration in Art. 8 para. 

2 of the BIT.  The consent was conditioned by the Parties’ effort to solve the dispute 

amicably, which has been done.
24

 Other conditions prescribed by the BIT are also met, 

since (i.) Claimant is a national of the State of Cronos, and since (ii.) Claimant has made 

a substantial investment in Ruritania. 

i. Claimant qualifies as an Investor and is entitled to bring  claims against Respondent 

22. Claimant acquired the shares in FBI (“the Shares”) of the State of Cronos during 

legitimate corporate restructuring. Claimant qualifies as an Investor both under the BIT 

and principles of international law and is therefore entitled to bring claims against the 

Republic of Ruritania. 

                                                                                                                                                   
20 SoC, ¶1. 
21 SoC, ¶3. 
22 SoC, ¶8. 
23 PO3, ¶3. 
24 SoC, ¶27. 
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23. Whether a corporation has access to arbitration under a bilateral investment treaty 

depends on whether it qualifies as 'investor' under that bilateral investment treaty.
25

 Art. 

1(3)(b) BIT stipulates that the term 'investor' means “any entity which is established in 

accordance with, and recognized as a legal person by the law of that Contracted State”. 

24. Accordingly, the BIT requires that the investor who makes an investment in one 

contracting State is a national of the other contracting state. Pursuant to the wording of 

the BIT, the question of nationality depends on whether the investor was incorporated in 

accordance with laws of the contracting State. However, the principle of good faith must 

also be observed.
26

  

25. Applying the principle of good faith, the international law draws a line between treaty 

shopping and forum shopping Although the aforementioned terms may vary, treaty 

shopping, or corporate restructuring, is understood as a legitimate structuring of one’s 

business in a way which will bring the investor under the protection of a bilateral 

investment treaty, in case the investment is endangered in the future
27

 

26. On the other hand, forum shopping, or illegitimate treaty shopping, means choosing a 

place of incorporation for the mere purpose of commencing arbitration proceedings.
28 

The 

key question regarding jurisdiction is whether the investor had the necessary nationality 

at the time the dispute arose. 

27. The main factor which distinguishes treaty shopping from forum shopping is the moment 

when the breach of a bilateral investment treaty occurred and caused the dispute. 

Tribunals have declined jurisdiction in cases that the investor acquired necessary 

nationality or underwent corporate restructuring after the dispute had arisen.
29

 

28. On the other hand, if the dispute arose after claimants gained respective nationalities or 

made investments, the tribunals decided they had jurisdiction over the case.
30

 

29.  There can be an even stricter approach; stating that if the investor wants to avoid forum 

shopping, it must have the respective nationality also at the time it became aware the 

dispute would rise.
31

 The tribunal Pacific Rim ruled that, 

“the [dividing line] occurs when the relevant party can see an actual 

dispute or can foresee a specific future dispute as a very high [probability] 

and not merely as a possible controversy.“
32

 

                                                
25 Valasek p.58. 
26

 Cementownia, ¶153. 
27 Douglas, ¶542. 
28 Valasek, p. 60. 
29 Phoenix, Cementownia, Banro. 
30 Aguas del Tunari, Mobil Corp. and Pac Rim 
31 Valasek p. 62, Uchkunova. 
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30. Pursuant to this ruling, a corporate restructuring can only be legitimate if it was done 

before the investor became aware the specific dispute would arise, and the investor would 

afterwards bring in front of the tribunal. 

31. In Aguas del Tunari, the claimant reorganized its investments after a massive public 

outrage broke out after the claimant gained a necessary concession, but before the 

concession was withdrawn. Although the public protests precipitated the eventual 

withdrawal of the concession, it was the withdrawal itself which caused the breach. The 

claimant was aware of the protests. Nevertheless, the tribunal ruled that it was impossible 

for said claimant to predict that the concession would be withdrawn at a later time. 

32. In Pac Rim, authorities were delaying and obstructing the process of granting necessary 

concession to the claimant. The breach nonetheless occurred when the president of El 

Salvador announced in his speech that the government will not grant the concessions.  

33. In Mobile Corp. the state had already engaged in several damaging practices when the 

claimant underwent a reconstruction. The tribunal decided it did not have jurisdiction 

over a dispute which happened prior to the reconstruction, but was entitled to decide 

future disputes. In other words, even though the respective claimant saw that the 

government of Venezuela did not favour its business, it could not have foreseen the 

specific act which would cause the dispute, which was, in this case, nationalization of the 

industry. 

34. In the present case, Claimant has fulfilled the conditions imposed by the BIT. It has been 

incorporated under the laws of the State of Cronos in 1983 and acquired by Confitica in 

2003.
33

 It also acquired the Shares after the dispute arose. 

35. Claimant bought the Shares on 17 March 2010.
34

 Cases Aguas del Tunari and Pac Rim 

show that it is the specific act of the government which causes the breach, not merely the 

atmosphere in the society which encompasses it. Therefore, Respondent first breached the 

BIT with passing the MAB Act, which was adopted on 20 November 2010.
35

 Another 

breach occurred when the Ordinance was adopted on 30 June 2011.
36

 Respectively, the 

first breach occurred 8 months and the second 15 months after the acquisition of the 

shares. 

                                                                                                                                                   
32 Pac Rim, ¶ 2.99. 
33 PO2, ¶24. 
34 SoC, ¶9. 
35 SoC, ¶10. 
36 SoC, ¶15. 
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36. Even if the Tribunal decides to adopt the strict approach as the Pac Rim tribunal did, the 

Tribunal will still have jurisdiction. Claimant could not have foreseen the dispute. It 

could not have predicted the specific steps which the government of Ruritania would 

take, nor could it have forecasted their magnitude. 

37. The New Way Party secured its position in the parliament only two months before the 

transfer.
37

 Before the election, the New Way party had talked only generally about 

measures against alcoholism and had not clarified any specific actions.
38

  Claimant could 

therefore not draw any definitive conlcusions from the Party's official positions on the 

consumption of alcoholic beverages. 

38. Claimant could not have predicted the magnitude and nature of the measures Ruritania 

was to adopt. Ruritania is not party to any international convention regarding alcoholism, 

which would impose specific obligations on the States.
39

 The MAB Act imposed 

measures unprecedented in Ruritania’s history.
40

 Moreover, Claimant could not have 

foreseen the Ordinance would be adopted. Claimant was assured by Ruritania that 

Reyhan, a traditional ingredient of local food and drinks,
41

 does not pose any risk to the 

consumers.
42

 It came as a complete shock that Reyhan was suddenly deemed detrimental 

to consumers and products containing this “poison” had to be labelled with the warning. 

39. The first time when Claimant became aware about the measurement was when the draft 

of MAB became a public record on 20 June 2010.
43

 That is 3 months after the investment 

had been made. 

40. Claimant therefore represents an investor in the meaning of the BIT. It also qualifies as 

an investor with respect to the requirements of international law, since it took part in 

corporate restructuring before it could have been aware of the specific breach of the BIT, 

i.e. the adoption of the MAB Act and th Ordinance. 

ii. Claimant made an investment in the Republic of Ruritania 

41. The shares Claimant has acquired from Confitica Spirits represent an investment as 

defined by Art. 1(1)(b) BIT.
44

 Respondent alleges the Shares do not represent an 

                                                
37 SoD,  ¶6. 
38 PO2, ¶ 9. 
39

 PO2, ¶26. 
40 PO 3, para. 3. 
41 SoC, ¶5. 
42 Claimant’s Exhibit No. 2, Extract from the Share Purchase Agreement, Appendix 7, ¶9.2.1. 
43 PO2, ¶26. 
44 Claimant’s Exhibit No. 1 
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investment, since they were bought for a nominal price.
45

 The BIT does not stipulate that 

an investment must be purchased for a certain minimal amount of money. Therefore, the 

price Claimant paid for the shares does not prevent the shares from being classified as an 

investment. 

42. The BIT defines the term “Investments” in Art. 1, inter alia, as: 

“every asset which is directly or indirectly invested in accordance with laws 

and regulations of the Contracting State in which territory the Investment is 

made”. 

43. According to Art. 1(1)(b) of the BIT investments include “shares of companies and other 

kinds of interests in companies”. The BIT does not impose any other requirements. 

44. As stated by the tribunal in the Saluka case, it is not for a tribunal to impose upon the 

parties any other definitions other than the ones stipulated by the bilateral investment 

treaties.
46

  

45. Tribunals in Socitas Generale and Phoenix dealt with the question of an investment 

purchased for a nominal price. Both tribunals were free to define the term ‘investment’ on 

their own. The tribunal in Societas Generale found that a purchase of a property for a low 

price is not extraordinary and does not necessarily have to raise doubts.
47

 

46. The tribunal in Phoenix  ruled as follows: 

“[t]he Tribunal considers that the existence of a nominal price for the 

acquisition of an investment raises necessarily some doubts about the 

existence of an “investment” and requires an in depth inquiry into the 

circumstances of the transaction at stake. If there is indeed a real intent to 

develop economic activities on that basis, the existence of a nominal price is 

not a bar to a finding that there exists an investment.“
48

 

47. The Phoenix tribunal thus set a rule that as long as there is a real intent to conduct 

business activities on the basis of the investment, the fact that the investment was 

acquired for a low price is irrelevant. 

48. Claimant has bought shares in FBI,
49

 which is located in Ruritania.
50

 Claimant intended 

to keep producing beer in FBI and selling it and therefore to engage in economic 

activities.
51

 It was only forced to suspend the production because of the effect of 

Ruritania’s measures.
52

 

                                                
45 SoD, ¶7. 
46 Saluka, 241. 
47

 Societe Generale, ¶36. 
48 Phoenix, ¶119. 
49 SoC, ¶9. 
50 SoC, ¶5. 
51 SoC, ¶13, 17. 
52 SoC, ¶20. 
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49. The nature of shares thus satisfies the definition of an investment.  

50. In conclusion, the Tribunal has jurisdiction over the matter because Claimant complied 

with all the requirements imposed to its nationality and made an investment in Ruritania. 

B. THE CLAIMS ARE ADMISSIBLE 

51. The claim submitted by Claimant stems from a bona fides investment. The shares which 

represent the Investment were acquired in a legitimate transaction. 

52. Honouring the bona fides principle, a claim brought in a bad faith should not be 

admissible. An inadmissible claim would be concerned with an investment acquired 

during a process of forum shopping. Claimant wishes to again emphasize the difference 

between forum shopping and treaty shopping. Treaty shopping, or corporate 

restructuring, is understood as a legitimate structuring one’s business in a way which is 

favourable for the investor.
53

  This is a common place practice,
54

 which is expected of 

every putative investor.
55

  

53. It is the purpose of BITs to attract investors in this way.
56

  If the restructuring was done as 

a general precaution, it shall be deemed legitimate. Such an approach rewards investors 

with foresight by mitigating potential risk of the investment.
57

 On the other hand, forum 

shopping, or illegitimate treaty shopping, means choosing a place of incorporation for the 

mere purpose of commencing an arbitration.
58

  

54. Pursuant to Rompetrol Group N.V. v. Romania and Tokios Tokelés v. Ukraine, goal of the 

transaction is the differentiating factor betweenforum shopping and treaty shopping.
59

 

However, even when the purpose of the transaction is to shield the investor from adverse 

measures of the state, it is legitimate with regard to future disputes.
60

  

55. Another factor indicating that the investor underwent merely a regular corporate 

restructuring is the time when CAM was incorporated
61

 and whether it was created 

merely as a shell company. In Autopista Concesionada v. Venezuela, the tribunal upheld 

jurisdiction stating that the claimant was incorporated 8 years before it acquired shares 

which represented injured investment and was not only a shell company. 

                                                
53 Douglas, ¶542. 
54 HICEE, ¶103, Aguas del Tunari, ¶330(d). 
55 Douglas, ¶542, Dolzer/Schreuer, p. 54, Valasek, p. 55. 
56

 Uchkunova. 
57 Schreuer. 
58 Valasek, p. 60. 
59 Valasek p. 65. 
60 Mobil Corp., ¶204. 
61 Valasek p. 65. 
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56. Claimant had undergone a legitimate corporate restructuring and this restructuring was 

acknowledged as such by Respondent.
62

 The acquisition of shares was a part of an intra-

group restructuring.
63

 The goal and circumstances around the restructuring are described 

in the memorandum addressed to Mr Goodfellow.
64

 It is apparent from this memorandum 

that the Confitica Group Company sought to transfer its investments to an “investor-

friendly environment”.
65

 

57. A jurisdiction where Confitica Group Company had already been present was preferable. 

Confitica Enterprises was present in Ruritania since at least 2003, when it acquired 

Claimant.
66

 Other jurisdictions which fulfilled the requirements were Delaware and 

Switzerland. Delaware does not have a BIT with Ruritania.
67

 Cronos was recommended 

because “dividends, royalty payments and income received from sale of shares are taxed 

at acceptable rates“.
68

 The memorandum does not mention the political situation in 

Ruritania at all nor does it show that Confitica was concerned by any concrete future 

disputes. Confitica merely sought to achieve further protection of its investments against 

any possible dispute that might occur in the future. 

58. Moreover, Respondent consented to the transfer in the SPA.
69

 In this document, 

Respondent entitled Claimant to assign all of its rights and obligations to another 

company which is a member of Confitica.
70

 The transfer of shares represented such 

substitution.
71

 The SPF had acknowledged the transfer.
72

 This shows that, at the time of 

the transfer, Respondent did not have any objections whatsoever. It is only now in the 

face of an international dispute that Respondent proclaims the transfer was not conducted 

in a good faith. 

59. Claimant’s acquisition of the shares in FBI was part of a legitimate process in which 

Confitica intended to restructure its business as any other careful investor. The claims 

submitted by Claimant are therefore admissible. 

                                                
62 PO3, ¶16. 
63 SoC, ¶ 9. 
64 Respondent’s Exhibit RX1. 
65 Respondent’s Exhibit RX1. 
66 PO2,  ¶24. 
67

 PO3, ¶7. 
68 Respondent’s Exhibit RX1. 
69 Claimant’s Exhibit No. 2, para. 11.1. 
70 Claimant’s Exhibit No. 2, para. 11.1. 
71 PO3, ¶16. 
72 PO3, ¶16. 
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60. The Tribunal has jurisdiction over the claims submitted by Claimant, since it fulfills the 

conditions set by the BIT and international law. The claims are submitted in good faith 

and are admissible. 

II. Tribunal has jurisdiction to hear the claims based on the alleged breach of the 

Share Purchase Agreement and those claims are admissible 

61. Tribunal has jurisdiction because Respondent's consent in Art. 8(1) BIT falls within the 

scope of this dispute. Notwithstanding the dispute resolution clause in the SPA in its Art. 

14(2), the Tribunal can exercise its jurisdiction over this contractual claim because of Art. 

6(2) BIT. 

62. Despite SPF assurances given in the Appendix 7 of SPA, Respondent failed to observe its 

obligations when it alleged that Reyhan was harmful to consumers, and thereby violated 

the guarantee concerning non-existence of risks to consumers. (apart from those ordinary 

ones), Failure to observe this obligation had a substantial negative financial impact on 

Claimant, since its investment was largely dependent on the sale of goods, which 

suddenly, disregarding the aforementioned guarantee, was said to cause “higher risk of 

cardiac complications”. 

63. Claimant argues that (A.) breach of the SPA by violating the guarantee in Appendix 7 of 

the SPA gives rise to jurisdiction of the Tribunal; because of a violation of Art. 6(2) BIT, 

and (B.) that this claim is fully admissible. 

A. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS BASED ON THE BREACH OF THE 

SHARE PURCHASE AGREEMENT 

64. Claimant submits the case to the Tribunal pursuant Art. 8(2) BIT, according to which 

Respondent consents to submit potential disputes arising from BIT to ad hoc tribunal 

established in accordance with UNCITRAL rules. 

65. In order to prove the jurisdiction of the Tribunal over this contractual claim pursuant Art. 

6(2) BIT, two steps have to be taken. Firstly, Art. 6(2) of the BIT enables the Tribunal to 

exercise jurisdiction over contractual claims and elevates breaches of SPA to breaches of 

the BIT. Secondly, to preserve purpose and wording of the BIT, dispute resolution clause 

in the SPA cannot be applied. 
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66. The issue of distinction between contractual and treaty claims as well as the jurisdiction 

of tribunals over contractual claims has been widely discussed both by tribunals in their 

case law and commentators.
73

 

67. Tribunal in Eureko also faced the issue of interpretation of umbrella clause. Particularly it 

analysed Art. 3(5) of the Dutch-Polish BIT: 

“Each Contracting Party shall observe any obligations it may have entered into 

with regard to investments of investors of the other Contracting Party.“
74

 

68. Tribunal in Eureko, convinced by the arguments of tribunal in SGS v. Philippines, 

accepted the necessity of extensive interpretation and defined it as follows: 

“The phrase, "shall observe" is imperative and categorical."Any" 

obligations is capacious; it means not only obligations of a certain type, but 

"any" - that is to say, all - obligations entered into with regard to 

investments of investors of the other Contracting Party.“
75

 

69. According to Art. 31 of the Vienna Convention on the Law of Treaties, interpretation of 

treaties must be done in good faith and in accordance with context and purpose of a 

treaty. Eureko tribunal confirmed that “each and every operative clause of a treaty is to 

be interpreted as meaningful rather than meaningless.”
76

 

70. Similarly, tribunal in SGS v Philippines was facing a BIT, aimed at promotion and 

protection of investment. The only way to satisfy this requirement was to hold that 

commitments of host state concerning the investment were within the scope of umbrella 

clause
77

. 

71. Tribunal in SGS v Philippines also rejected location of umbrella cause in a BIT as a 

decisive factor in its interpretation.
78

 Same was held by Eureko where apart from that 

umbrella clause was amidst other substantive standards.
79

 

72. Finally, Eureko mentions the fact, that the Swiss Government, in a letter to ICSID of 

October 1, 2003, was “alarmed about the very narrow interpretation given to the 

meaning of [umbrella clause] by the Tribunal…”
80

, since it respected neither 

Switzerland’s intention during the conclusion of the umbrella clause, nor the meaning of 

similar Articles in BITs of other countries. 

                                                
73 Potts, p.1020. 
74 Dutch-Polish BIT. 
75

 Eureko, ¶246. 
76 Eureko, ¶ 248. 
77 SGS (2), ¶ 117. 
78 Ibid., ¶ 124. 
79 Eureko, ¶ 259. 
80 Eureko, ¶ 254. 
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73. Schreuer also considers the reasoning of SGS v. Philippines clearly preferable to the one 

in SGS v. Pakistan, because “[i]t does justice to a clause that is evidently designed to add 

extra protection for the investor.”
81

 

74. Wording of Art. 6(2) BIT is almost identical to the wording of Art. 3(5) of the Dutch-

Polish BIT in Eureko: 

“Each Contracting State shall fulfil any other obligations it may have 

entered into with an Investor organ Investment of an Investor of the other 

Contracting State “
82

 

Thus, Art. 6(2) BIT dictates Respondent to observe any obligations assumed vis-à-vis 

Claimant concerning the Investment. 

75. Both Ruritania and Cronos have signed and ratified the Vienna Convention on the Law of 

Treaties prior to signing the mutual BIT.
 83

 

76. Moreover, any other interpretation would not be in accordance with the Art. 31 of the 

Vienna Convention on the Law of Treaties. Pursuant to the Preamble of the BIT, the 

intention of both contracting parties is to “intensify economic co-operation and to create 

favourable conditions for Investments.”
84

 The same intention was stated by contracting 

parties in Eureko and SGS v Philippines, cases where extensive interpretation of umbrella 

clause contributed to the fulfilment of this intention. 

77. Considering the wording of Art. 6(2) BIT, breaches of SPA are subject to the jurisdiction 

of the Tribunal, otherwise this provision of the BIT would be inconsequential in 

practicality.
85

 Even restrictive interpretation must respect customary interpretative rules 

and it cannot render the umbrella clause void. Accepting the Respondent's conclusions 

would result in situation where the will of Parties is ignored.
86

 

78. Finally, if any
 
attention should be paid towards the location of the umbrella clause in the 

BIT,
87

 it should be noted that umbrella clause in BIT was inserted between other 

substantive obligations and BIT dispute resolution clause and should be therefore 

interpreted as other substantive independent BIT standard. 

79. To conclude, Claimant suggests to the Tribunal to refrain from restricting the scope of the 

umbrella clause. Accepting its jurisdiction, the Tribunal will satisfy the requirement in 

                                                
81 Schreuer, Travelling the BIT Route, p. 255. 
82

 Dutch-Polish BIT. 
83 Procedural Order No. 2(10). 
84 BIT, preamble. 
85 Eureko, ¶248. 
86 SGS (2), ¶ 125. 
87 SGS (1), ¶170. 
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Art. 8(1) BIT because of effect of Art. 6(2) BIT. Disputes concerning Investments 

between a contracting State and an Investor are subject to jurisdiction of the Tribunal. 

B. THE CLAIM BASED ON THE BREACH OF THE SHARE PURCHASE AGREEMENT IS 

ADMISSIBLE 

80. Respondent argues that even if the Tribunal had jurisdiction under the BIT to hear claims 

arising out of violation of the SPA, these claims should be found inadmissible since they 

are contractual in their nature. According to Respondent, a special dispute resolution 

clause in Art.14 SPA applies for contractual claims. 

81. Respondent’s argument is invalid; because, Art. 6(2) BIT also applies to contractual 

disputes and therefore this dispute concerns treaty-based obligations. 

82. Tribunal in SGS v Philippines
88

 refused to exercise its jurisdiction over contractual 

disputes in favour of forum stated in the agreement between host state and the investor. 

However, this decision features several inconsistencies which were outlined by tribunal 

in Eureko.
89

 

83. Tribunal in Eureko rejected arbitrary use of decision in Vivendi annullment case by 

respondent.
90

 

“In case where the essential basis of a claim brought before an 

international tribunal is a breach of contract, the tribunal will give effect to 

any valid choice of forum clause in the contract.”
91

 

84. At the same time, the Eureko tribunal held that when the fundamental basis of the claim 

is a treaty, dispute resolution clause in the contract between host state and investor cannot 

serve as a reason for tribunal to reject application of the treaty standard. This situation 

occurs in the case when treaty lays out “an independent standard by which the conduct of 

the parties may be judged.”
92

 

85. The difference between contractual rights and treaty rights stems from the source of the 

right. Existence of an umbrella clause changes the situation, since it elevates violation of 

contractual rights to violation of treaty rights.
 93

 

                                                
88

 SGS (1), ¶155. 
89 Ibid., ¶92-114. 
90 Ibid., ¶104. 
91 Vivendi annulment ¶ 98. 
92 Eureko, ¶104. 
93 Blackaby, p.482. 
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86. On grounds of the aforementioned facts tribunal in Eureko confirmed admissibility of 

claims arising out of violation of contract between host state (or entity acts of which are 

attributed to host state) and investor. Doing so, it again quoted ad hoc Committee 

decision Vivendi annulment case:  

“[…] it is one thing to exercise contractual jurisdiction… and another to 

take into account the terms of a contract in determining whether there has 

been a breach of a distinct standard of international law…”
94

 

 

87. Finally, a single act can result in a number of claims based on different legal grounds. 

95
Paralel proceedings are possible not only between different arbitral tribunals, but 

between national courts and arbitral tribunals as well. Neither the BIT, nor the Share 

Purchase Agreement contain a provision that would prevent a contracting party from 

submitting the dispute to the Tribunal (such as clause requiring exhaustion of local 

remedies). 

88. To conclude, if conduct is internationally unlawful under the treaty, a special dispute 

resolution clause in a contract between host state and investor cannot serve as a means to 

prevent the Tribunal's jurisdiction and admissibility of claims.
96

 

89. Similarly, the BIT provides for an independent standard “as demanded by ad hoc 

Committee." This standard is determined by Art.6(2) BIT. As explained in section A., the 

actual wording of Art.6(2) BIT and its purpose support its extensive interpretation. Any 

other interpretation would render the provision ineffective. 

90. Source of the obligation to abide by the disputed guarantee is SPA. However, the 

existence of Art.6(2) BIT has the effect of changing the breach of a contract to the breach 

of the BIT. 

91. The fact that SPA was not entered into directly by Respondent but SPF is irrelevant. As 

explained in section C. acts of SPF should be attributed to Respondent. 

92. Claimant asserts that facts of this case require the Tribunal to recognise its admissibility, 

notwithstanding dispute resolution clause of the SPA. 

C.  STATE PROPERTY FUND'S VIOLATION OF THE SHARE PURCHASE AGREEMENT IS 

ATTRIBUTABLE TO RESPONDENT UNDER ARTICLES ON RESPONSIBILITY OF STATES FOR 

INTERNATIONALLY WRONGFUL ACTS. 

                                                
94 Vivendi annulment, ¶105. 
95 CME, Lauder. 
96 Vivendi annulment, ¶103. 
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93. Share Purchase Agreement was concluded by the Claimant and SPF, a state establishment 

incorporated under the laws of the Republic of Ruritania. The Respondent argues that 

SPF is a separate legal entity thus it cannot be found liable for the alleged violation of the 

Share Purchase Agreement. This argumentation is unsupported in this dispute. 

94. Articles on Responsibility of States for Internationally Wrongful Acts (ILC Articles) 

apply on this case (i). Attribution of acts of SPF occurs under Art. 5 of ILC Articles (ii). 

Alternatively, Art. 8 of ILCArticles must be applied (iii).  

i. ILC Articles are applicable to the dispute at hand 

95. ILC Articles, though not a binding treaty are widely considered as a reflection of 

customary international law.
97

 Pursuant Art. 1 “every internationally wrongful act of a 

State entails the international responsibility of that State”. ILC Articles cover all 

international obligations of the State and not only those owed to other States.
98

 

96.   Article 5 of the ILC Articles defines attribution of persons or entities exercising 

elements of governmental authority to the state. Attribution arises in case an entity is 

empowered by the law to exercise elements of the governmental authority, and the 

respective act is done in that capacity. 

97. These entities can be in a form of public corporations, semi-public entities, and public 

agencies of various kinds and even, in special cases, private companies, provided that in 

each case the entity fulfils the two conditions prescribed in Article 5.
99

 To conclude, even 

acts of entities which are not de iure organs of the state can become attributable. 

ii. SPF exercises governmental authority and the violation of the Share Purchase 

Agreement was done in that capacity 

98. Respondent tries to deny its close connection to SPF in order to free itself from 

responsibility or liability it should bear. Claimant asserts that governmental authority of 

SPF is given due to this close connection, which is manifested in Respondent’s 

significant influence on SPF’s functioning. 

                                                
97 Noble Ventures, ¶69. 
98 ILC Commentary, p. 87. 
99 Ibid., p. 43. 
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99. Tribunal in Noble Ventures stated that Romanian State Ownership Fund represented the 

respondent and did so in all of their actions as well as omissions.
100

 The fund was owned 

by the government, its representatives were appointed by the government, and it was 

endowed with competence in the process of privatization. Attribution of actions of quasi-

state entities was also confirmed in Eureko.
101

 

100. SPF is similarly a separate legal entity, which was nevertheless established by an Act 

adopted by the parliament of Ruritania. Its officials and representatives are appointed by 

the government of Ruritania and in case of its dissolution all its assets and liabilities pass 

to the Republic of Ruritania.
102

 SPF was managing the process of privatization of FBI on 

the basis of Respondent’s decision to privatize some of its assets. Furthermore, attribute 

“State” in SPF’s name could not be more telling. SPF therefore meets a definition of a 

public corporation. 

101. Since SPF owned assets that should have been privatized, it was the only entity that could 

have accomplished the privatization of governmental property. Thus SPF exercises 

governmental authority. Following the governmental decision to privatize some of its 

assets, actions of SPF were closely related to directives of the Respondent. Acts of SPF 

were clearly done in the capacity to exercise governmental authority and to liquidate 

goverment assets during economic crisis in an effort to inflate the current account of the 

government and reduction of overall public liabilities. 

102. Acts of SPF should be therefore attributed to Respondent, which is responsible for the 

violation of SPA. 

iii. Alternatively, SPF’s actions were done under the control of Respondent 

103. Art. 8 of the ILC Articles is concerned with the control of State which gives rise to 

attribution. Pursuant the ILC Commentary:  

“Such conduct will be attributable to the State only if it directed or 

controlled the specific operation and the conduct complained of was an 

integral part of that operation.”
103

 

                                                
100 Noble Ventures, ¶80. 
101 Eureko, ¶132. 
102 PO2, ¶5. 
103 ILC Commentary, p. 47. 
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104. The tribunal in Nicaragua used an “effective control” test
104

 declaring that State must 

control an independent entity in a certain degree, so that actions of the entity would be 

attributed. must be. Tribunal in SEDCO stated that an entity is controlled by government 

as long as the management of a company is composed of government-appointed 

personnel.
105

 

105. Respondent appoints both the Board of Governors and the Director-General which proves 

dependency and accountability of SPF to Respondent. Respondent exercises effective 

control, since actions performed by SPF would not have occurred without Respondent 

deciding to privatize some of its assets. This decision directed SPF to privatize FBI in the 

interests of the government. Entering into SPA with Claimant was a consequence of this 

process. When all these facts are taken into account, they provide indisputable evidence 

of Respondent’s control over SPF pursuant to Article 8 of ILC Articles. Any undertaking 

of SPF is therefore attributable to Respondent. 

Liability 

III. Respondent unlawfully expropriated Claimant’s investment and failed to afford 

Claimant fair and equitable treatment 

105.  Respondent deprived Claimant of its investment unlawfully and indirectly. Respondent 

was not allowed to expropriate the investment according to the provisions of the BIT 

concluded between Ruritania and Cronos. Claimant was therefore prohibited from 

repatriating any capital investments and suffered significant financial damages directly 

caused by Respondent. 

106. Expropriation can be a result of administrative or legislative measures by a host state 

when the legal title remains with the owners
106

 or where the State adopts certain measures 

which deprive the owner of the prospect of utilizing their investment.
107

  Such measures 

amount to expropriation when it has a permanent character, or substantially deprives the 

investor’s property rights, or conflicts with the investor’s investment-backed 

expectations. 

107. By the cumulative effect of Respondent’s conduct, (A.) Respondent expropriated 

Claimant‘s investment. Moreover, (B.) Respondent’s conduct cannot be considered as 

                                                
104 Nicaragua, ¶115. 
105 SEDCO, ¶27. 
106 Feldman, ¶366-367; Myers, ¶281, 283; Tippetts, ¶225. 
107 CME, ¶608; Metalclad, ¶103. 
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non-compensable expropriation under the BIT and (C.) Respondent‘s actions do not 

qualify as lawful expropriation under the BIT. Finally, even if the Tribunal finds that 

Respondent executed a lawful expropriation, (D.) Respondent failed to afford Claimant 

fair and equitable treatment as required by the BIT. 

A. RESPONDENT EXPROPRIATED CLAIMANT’S INVESTMENT 

108. Respondent failed to observe basic principles set forth in the BIT, particularly in a 

manifest disregard of Art.4(1) BIT, which explicitly provides that: 

“Investments by Investors of either Contracting State may not directly or 

indirectly be expropriated, nationalized or subjected to any other measure 

taken by a Contracting State or a state agency of the Contracting State the 

effects of which would be equivalent to expropriation or nationalization 

[...].” 

109. The provision provides the protection pertains not only to investments which were 

expropriated or nationalized, but also to investments subjected to any other measure 

having the effect equivalent to expropriation or nationalization. 

110.Art.1(1) BIT defines an investment under the BIT: 

“The term "Investment" means every asset which is directly or indirectly 

invested in accordance with laws and regulations of the Contracting State in 

which territory the Investment is made by Investors of the other Contracting 

State.” 

111. Further, intellectual property rights and goodwill it generates create inseparable part of 

Claimant’s Investment as they explicitly fall under the term investment according to Art. 

1(d)(e) BIT: 

“intellectual property rights, in particular copyrights and related rights, 

patents, utility-model patents, industrial designs, trademarks, plant variety 

rights;" and “trade-names, trade and business secrets, technical processes, 

know-how, and good-will.” 

112. Respondent’s investment has undoubtedly constituted of rights to the principal 

intellectual property used by FBI, including Ruritanian-registered trademarks 

corresponding to the brands of beer produced by FBI, and trade dress registrations with 

respect to the designs of the beer bottles and cans. 

113. Claimant’s business relies on the brands and their respective brand images to compete 

with other manufacturers. The use of the intellectual property for the development, 

improvement, manufacture, and sale of beer products has generated substantial goodwill 

in FBI. 
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114. It is well established that a government action need not amount to an outright seizure or 

transfer of title in order to amount to an expropriation under international law. As the 

tribunal found in Starrett Housing, 

“it is recognized in international law that measures taken by a State can 

interfere with property rights to such an extent that these rights are 

rendered so useless that they must be deemed to have been expropriated, 

even though the State does not purport to have expropriated them and the 

legal title to the property formally remains with the original owner.”
108

 

Indirect expropriation often takes place even when the investor retains control of its 

investment.
109

 In Middle East and Waste Management the tribunals found that 

expropriation had taken place despite the fact that the respective Claimants retained 

control over their investments.
110

 However, in order to establish an indirect expropriation 

of this sort, it is necessary to demonstrate that the investment has been deprived of a 

significant part of its value.
111

 

115. In order to determine whether an indirect expropriation occurred, three factorsplay key 

roles : (i.) governmental interference in the rights of the investor, (ii.) its duration and 

(iii.) disruption of Claimant’s investment-backed expectations. In the case at hand, all 

factors were excessive enough to prove that Respondent engaged in an indirect 

expropriation. 

i. Respondent interfered with Claimant’s rights excessively 

116. A substantial deprivation denotes either an interference with the investor’s ownership and 

control rights or a certain magnitude of economic loss, i.e. the decrease in the value of the 

investment. The substantial deprivation test was applied in terms of an interference with 

the investor’s rights over its enterprise in a number of investment awards.
112

  

Alternatively, tribunals consider the value of the business as virtually annihilated
113

 or 

assess the degree of deprivation by reference to a radical or substantial decrease in the net 

present valueof the investment.
114

 

117. A governmental interference would amount to an expropriation if it denies property 

owners “fundamental rights of ownership, use, enjoyment or management of the 
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business,”
115

 as prescribed in ITT Industries Inc.  Even if the multiple state measures 

were taken in order to promote public health and morality, the critical factor is the effect 

itself, whilst the form of measures or their motive remains irrelevant.
116

 

118. In this case, a cumulative effect of measures adopted by Respondent gradually amounted 

to deprivation of Claimant’s investment in FBI. 

119. Respondent adopted the MAB Act which restricts Claimant’s trademarks and trade dress 

on the grounds of protection of the public health in 2010. However, the intellectual 

property plays a critical part in distinguishing FBI’s products from competitors’ products. 

The value of a trademark is tied to the goodwill it generates including through its 

recognition by consumers.
117

  Furthermore, it arises from reputation it enjoys and the 

quality it denotes.
118

 Any damage to the brand image is ultimately a damage to FBI itself. 

120. Moreover, the MAB Act contravenes Respondent’s obligation under international 

treaties, namely TRIPS and the Paris Convention. Both Cronos and Ruritania are 

members of the WTO.
119

  Ruritania signed and ratified the Paris Convention as well. 

121. Art.7 the Paris Convention and Art. 15(4) TRIPS provide that the nature of the goods to 

which a trade mark is to be applied shall not form an obstacle to the registration of a 

trademark. In effect, what the MAB Act seeks to achieve is an indirect invalidation of 

Claimant’s trademark by way of preventing its use while leaving its registration intact. 

There is no purpose to registration without corresponding right to use. Claimant’s trade 

mark is encumbered in unjustifiable way contrary to Art. 20 TRIPS. Consequently, the 

MAB Act in Section 8 in fact annihilates the use of the Claimant’s mark and its value 

added to consumers. This makes the product unattractive to potential buyers, and the 

inventory is thus useless. 

122. The MAB Act manifestly deprives Claimant of its intellectual property and commercial 

utility of its brands. Without branding, FBI’s products are not readily distinguishable to 

the consumer from the products of its competitors. The commercial value of the 

intellectual property and the goodwill generated by the intellectual property is summarily 

eliminated. “FREEBREW” and other FBI’s brands have lost their distinct renowned 

image. They became 'ordinary' for a customer after labelling and bottling requirement and 

lost its prominent position in the market. 
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123. Consequently, FBI’s sales dropped by 60% during the first  two quarters of 2011 and 

revenue decreased by 60% as well. Following the Ordinance, sales fell by a further with 

revenue falling to 10% of the revenue for the same period of 2009.
120

 This represents 

unequivocal evidence of the magnitude of economic loss for Claimant. 

124. Sharp decline of FBI’s revenue proves that Respondent’s measures struck at the 

economic heart of, and crippled, Claimant’s investment.
121

 Hence, Claimant was deprived 

of the use, value, and enjoyment of its investment in Ruritania as Ruritania’s interference 

was so excessive. 

ii. Respondent’s interference was lasting 

125. The duration of a governmental measure affecting the interest of a foreign investor is 

important for the assessment of whether an expropriation has occurred.
122

 Numerous 

tribunals laid emphasis on the duration of the measure in question.
123

 

126. In LG&E the tribunal did not find expropriation without a permanent, severe deprivation 

of LG&E’ rights with regard to its investment, or almost complete deprivation of the 

value of LG&E’s investment.
124

 

127. The MAB Act entered into force in 2011. Interference lasting for about one year cannot 

be considered as ephemeral.
125

 Moreover, revocation of the MAB Act cannot be expected 

in foreseeable future as the MAB Act is intended to restrict the marketing of any 

alcoholic beverages on a permanent basis. 

128. By contrast to LG&E, Claimant was in case at hand deprived his intellectual property by 

labelling requirements. Goodwill of his investment was further damaged by issuance of 

Ordinance and detention of Claimant’s representatives. Subsequently, Claimant lost its 

market share and its reputation was irreversibly decimated. 

129. In light of the above, indirect expropriation of Claimant’s investment created effects of a 

permanent character. 
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iii. Respondent failed Claimant’s investment-backed expectations 

130. A state has an obligation to ensure “the requirements of stability and predictability under 

international law”.
126

 The concept of legitimate expectations is one the essential criteria 

to assess a question of an expropriation.
127

 

131. The award in Alpha referring to Vivendi
128

 and an UNCTAD report
129

 stated that: 

“governments must avoid arbitrary changes of the rules of the game in a 

manner that undermines the legitimate expectations of, or the 

representations made to, an investor.”
130

 

132. In a series of cases, tribunals stressed that expectations arise out of investment 

contracts
131

 and enjoy the higher stand of protection since “they generate as a rule legal 

rights and therefore expectations of compliance.”
132

 

133. On the basis of SPA Claimant expected, at the time at which it made its investment, that 

Reyhan concentrate was not dangerous since Respondent explicitly declared in the 

agreement, that “the products of the Brewery do not pose any risk to the consumers.”
133

  

134. In that way, SPF’s conduct on the behalf of Respondent created as in Thunderbird: 

“reasonable and justifiable expectations on the part of an investor (or 

investment) to act in reliance on said conduct, such that a failure by the 

NAFTA Party to honour those expectations could cause the investor (or 

investment) to suffer damages.”
134

 

135. Claimant further expected that its business can operate in the market without excessive 

restriction. It had a legitimate expectation that the investment would generate positive net 

future cash flows from its acquisition of FBI as it had been a successful and profit-

generating asset. Acting on these expectations, Claimant made significant capital 

investments to improve the brewery. Consequently, FBI increased its output by 30% and 

in 2010 was recognised as “the safest place to work” in Ruritania.
135

 

136. However, the measures in question have beyond any doubt radically changed the legal 

landscape and business framework under which the investment was made. The 

introduced regulation established restrictions of an unprecedented nature with particularly 

grievous impact on FBI’s products. 
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137. In addition, respective trademarks and trade dresses were registered by the trademarks 

office to Claimant on 17 March 2012.
136

 Therefore, Respondent granted particular rights 

to Claimant and Claimant relied on the Respondent’s grant acquired by an approval or 

authorization made by the trademarks office. While it may be reasonable to expect that, 

for example, tax regulations will change, reliance on specific rights and length of 

protection associated with intellectual property is a very different matter.
137

 This is 

particularly applicable since Claimant is a member of the WTO. It was vital to Claimant 

to produce its simply recognizable beer under its characteristic brands which were 

lawfully registered at time of the acquisiton of FBI. 

138. Respondent failed to provide stable and predictable legal environment for the investment 

and through SPA induced faulty expectations in Claimant. This wholly betrays 

Claimant’s long-term prospects, and therefore amounts to indirect expropriation. 

B. RESPONDENT’S CONDUCT CANNOT BE CONSIDERED AS NON-COMPENSABLE 

EXPROPRIATION UNDER BIT 

139. Respondent’s interference does not fall within the police power exception as its measures 

are disproportional to the alleged pursued objective. 

140. It is established in international law that not every regulatory interference with property 

rights that has negative effect, is an expropriation requiring compensation.
138

  On the 

other hand, the tribunal in Feldman pointed to a number of regulatory interferences that 

had been regarded as expropriations.
139

  

141. Police power exception normally covers bona fide general taxation or measures necessary 

for the maintenance of public order; provided that it is not discriminatory.
140

 This 

exception exists with a very limited applicability.
141

 In order to provide “useful guidance 

for purposes of determining whether regulatory actions would be expropriatory.”
142

 

142. The next step should be a proportionality test. There must be a reasonable relationship of 

proportionality between the weight of the public interest in the expropriation and the 

interest of the investor in the protection of its property. 

143. According to the Archer Daniels award, 
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“proportionality requires not only employing the means appropriate to the 

aim chosen, but implies an assessment of the appropriateness of the aim 

itself.”
143

 

Proportionality therefore must be assessed in the light of the proper function of the 

measure.
144

 

144. Claimant submits that there is no reasonable relationship of proportionality between the 

MAB Act and the Ordinance, and the aim sought to protect public health.  

145. The MAB Act prohibits the marketing of any alcoholic beverages on television and at 

sporting events. Serving beer at sport facilities is prohibited from 9 pm till 9 am.
145

 Also, 

a very strict packing requirement was introduced with particularly severe effect on FBI 

products. However, the evidence provides a broader context in which to consider the 

impact of alcohol advertising and marketing activities which do not take place in a social 

vacuum.
146

  Consumption of alcohol is a multifaceted social phenomenon, rather than a 

simple algorithm. 

146. Taking into regard the gravity of harm and the risk of not acting, the purpose of the MAB 

Act, “a healthy way of life”,
147

 could be reached by much less invasive measures such as 

educational campaigns and reviews of controls. Ruritania cannot protect consumers from 

every possible harm. No measure, not even prohibition, has ever prevented people from 

drinking alcohol. 

147. The HRI report failed to provide objective results as research was non-transparent, highly 

selective and possibly arbitrary. Only a group of 150 adult males aged 25-50 was 

assessed by HRI and effects of other ingredients were disregarded. Finally, FBI’s 

products contain much lower dosage of Methyldioxidebenzovat than what was used in 

the test groups. In spite of this, the Ministry issued the ordinance imposing on the 

products containing Reyhan concentrate warning that their consumption may lead to 

higher risk of cardiac complications. 

148. Given the numerous flaws in the analysis, Claimant requested to review the HRI’s 

research and its conclusions. The Ministry denied this request. It was, however, on the 

basis of this seriously flawed analysis when the Ministry ordered the particular labelling 

requirement. This is utterly unacceptable for Claimant as not just the requirement itself 

but the wording of labelling was just disproportional to the “quality” of the analysis. 
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149. Moreover, the situation was further used by FBI’s competitors who sponsored TV 

programmes about 'poisonous Reyhan'. The result of the smear campaign was that 

Claimant lost a significant amount of fianancial and goodwill. 

150. Consequently, Respondent failed in the proportionality test in question of introduced 

measures. Police power exception is not justifiable. 

C. RESPONDENT’S ACTIONS CANNOT QUALIFY AS LAWFUL EXPROPRIATION UNDER BIT 

151. Expropriation carried out by Respondent was unlawful as it failed to fulfill legality 

criteria of expropriation introduced by the BIT. 

152. Art. 4(1) BIT stipulates that expropriation shall be deemed lawful if it is (i.) undertaken 

for the public benefit, (ii.) not discriminatory, (iii.) carried out under due process of law, 

and (iv.) against compensation. None of the four prerequisites were met by Respondent. 

i. Expropriation was not undertaken for public benefit 

153. In the present case, “some genuine interest of the public”
148

 is lacking. In the tribunal’s 

opinion in ADC “a mere reference to ‘public interest’ can magically put such interest 

into existence and therefore satisfy this requirement.”
149

 

154. Respondent cannot claim that undertaken measures protect the health of its population. 

Respondent was not able to establish a rational causal relationship between introduced 

measures and public health. The behavioural effects of the measures are attended by a 

high degree of uncertainty. Marketing only influences brand choice and has no impact on 

people’s decision to drink alcoholic beverages or to continue drinking or to quit. 

155. Given the absence of any evidence which conclusively demonstrates that the 

Respondent’s measures would lead to a decrease in the prevalence of alcohol 

consumption, the public purpose legality criterion of expropriation was not fulfilled in the 

case at hand. 

ii. Expropriation was discriminatory 

156. The measure is deemed discriminatory if it results in a treatment different from that 

accorded to other investors in a similar or comparable situation.
150

  Moreover, it is not 
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even relevant to examine whether the State’s motifs were in bona fide or not
151

 because 

the term “discriminatory measures” encompasses measures that are “discriminatory in 

effect as well as those which are intentionally discriminatory.”
152

 

157. In examining claims of discrimination, the existence of a competitive relationship is 

relevant. In Corn Products the tribunal concluded, that producers operated in the same 

business or economic sector as the investor: 

“their products were in direct competition with one another, treated both by 

customers and by Mexican law as being interchangeable,” 

and the purpose of state measure was avowedly to alter the terms of competition between 

them.
153

 

158. In the present case, Respondent took analogous measures. The MAB Act prohibits sale of 

alcohol in containers of over 0.5 l. Most of iconic FBI’s products were sold in 0.8 l 

bottles, compared to competing beer brands, which are mostly marketing in 0.5 bottles.
154

 

What is more, Respondent issued the Ordinance, which requires any product containing 

Reyhan, typical flavouring in FBI’s products, to be labelled with an explicit warning. 

These measures radically impaired Claimant position in the market of alcohol beverages 

in Ruritania, and provided Claimants competitors with an artificial advantage.  

159. Pursuant to the facts of the case, Respondent’s passed legislation which not only 

excessively restricted Claimant’s rights but discriminated against its rights as the Investor 

under the BIT. 

iii. Expropriation was not carried out under due process of law 

160. Due process is a principle of international law which must be observed if a taking of 

property is intended to be lawful and in accordance with domestic legal systems and 

international law.
155

 

161.  Usually, a lack of a fair procedure or serious procedural shortcoming are key elements in 

a finding of a violation of due process of law.
156

 A number of tribunals have confirmed 

the importance of the right to be heard. For example, the award in Metalclad stated that: 

“Moreover, the permit was denied at a meeting of the Municipal Town 

Council of which Metalclad received no notice, to which it received no 

invitation, and at which it was given no opportunity to appear.”
157
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162.  The tribunal in Tecmed also asserted that the state regulatory authority had failed to 

notify investor of its intentions, and thereby deprived it of the opportunity to express its 

position.
158

 

163. In the context of this particular case, a legal procedure of the MAB Act and issuing of the 

Ordinance were undertaken without any reasonable advance notice and in case of the 

Ordinance leaving Claimant without any ample opportunity to rebuttle, dispute, or even 

prepare in advance. 

164. The content of the MAB Act constitutes an unreasonable and arbitrary piece of 

legislation, unjustified by any public purpose, the most obvious display of 'puisance 

publique'.
159

 In the Ministry’s dealing with FBI, there was a marked absence of 

transparency. The Ministry had at its disposal in 2005 an interim report which contained 

the same conclusions, and yet no action was taken. This report was disclosed to Claimant 

in 2011. Also, the Ministry’s decision refusing to review the HRI’s conclusion upon 

Claimant’s request demonstrates a complete lack of transparency in regulatory process.  

165. It is evident that the undertaken measures were not done in conformity with due process 

of law. On a cumulative basis, the measures taken by Respondent were contrary to due 

process of law. 

iv. Respondent did not provide full and effective compensation 

166. In the case at hand, Respondent failed to pay Claimant any compensation for his loss as 

required in Art. 4(3) BIT and established by international customary law in Chorzow 

Factory.
160

 

D. RESPONDENT FAILED TO AFFORD CLAIMANT FAIR AND EQUITABLE TREATMENT 

STANDARD AND FULL PROTECTION AND SECURITY STANDARD 

167. Even if there was no expropriation, Respondent as the host state failed to accord Claimant 

standards of fair and equitable treatment (“FET”) and full protection and security 

(“FPS”) although it was obliged to do so as explicitly stipulated in BIT. 

168. Art. 2(1)(b) BIT embodying FET is a variation to Art. 2(2) German Model BIT 2004.
161

 

The plain wording with no linking to international customary law is absent from 
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clarifying its content which provides the basis for understanding FET as an autonomous 

standard. 

169. FET is not a kind of peripheral requirement. To the contrary, it ensures that even where 

there is no clear justification for making a finding of expropriation, there is still a 

standard which services the purpose of justice and can of itself redress damage that is 

unlawful and that would otherwise pass unattended.
162

 

170. According to Newcombe and Paradell, FET is: 

“a broad, overarching standard, that contains various elements of 

protection, including those elements commonly asociated with the minimum 

standard of treatment, the protection of legitimate expectations, non-

discrimination, transparency and protections against bad faith, coercion, 

threats and harassment.”
163

 

171. In Occidental, the tribunal stated that a treatment which is not fair and equitable 

automatically entails an absence of full protection and security.
164

 These two standards 

are mutually dependent and indivisible. 

172. Furthermore, the tribunal in Biwater stated that FPS “implies a State’s guarantee of 

stability in a secure environment, both physical, commercial and legal”
165

 

173. In the case at hand, not only one, but a series of governmental actions had caused 

substantial harm to Claimant’s Investment. Firstly, HRI, a Respondent-funded institution 

released a report against a main component of Claimant’s most profit-making product 

which launched a whole campaign against Claimant’s Investment. Even if the report 

didn’t aim to cripple Claimant’s Investment directly, FET includes the obligation not to 

upset an investor’s legitimate expectations and the obligation to avoid arbitrary 

government action, regardless of whether there is any discriminatory element involved. 

Formally identical treatment does not guarantee by itself equal treatment, in the event that 

the identical treatment has a detrimental effect or impact on foreign compared to 

domestic investors, as it had in this case. 

174. Thus, despite Claimant’s just expectations of stable physical, commercial, and legal 

environment; Respondent’s police organ unlawfully arrested and detained two key 

persons for implementation of Claimant’s Investment in Ruritania, Messrs. Goodfellow 
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and Straw, which Respondent himself admits as “not being entirely complied with 

applicable law.”
166

 

175. Claimant would like to clarify that Messrs. Goodfellow and Straw were not only arrested 

in the airport while heading home to spend Christmas with their families, as Ruritanian 

law allows them even if they are under pending investigation, but they were also 

humiliated on Ruritanian television as ‘people responsible for corruption’ who are trying 

to flee justice and detained in a cell in an airport for 12 days without any explanation.
167

 

176. Thus even if no force was involved, the actions of Respondent’s police organs were 

abusive and humiliating and have led to severe breach of FPS. 

177. It is therefore indisputable that, in the light of above mentioned circumstances and facts, 

Respondent committed a violation of FET. 

Compensation and Damages 

IV. Moral damages should be awarded to Claimant 

178. Claimant sought to resolve the dispute amicably and sent the letter for amicable solution. 

Nine days later, shortly before Christmas, a response came: two of Claimant´s key 

managers, Messrs. Goodfellow and Straw were charged with unsubstantiated accusations 

of bribery relating to SPA. 

179. Few days thereafter, Claimant suffered another striking blow when Messrs. Goodfellow 

and Straw were suddenly and unexpectedly arrested without any adequate explanation. 

They have been kept imprisoned in dire conditions for 10 days. In the meantime, their 

reputation was slandered in the press with tacit help of Respondent. 

180. After they have been finally released, Messrs. Goodfellow and Straw had to endure the 

criminal prosecution for 172 days. The criminal proceedings ended shortly after the 

period for amicable solution had elapsed. 

181. As a result of these acts the lives of the victims of these egregious acts, Messrs. 

Goodfellow and Straw, were turned upside down and management and reputation of 

CAM is in tatters. For these illegal acts the Claimant should receive moral damages as 

compensation. 

182. The Tribunal has the power to award moral damages (A.) and these should be awarded 

because (B.) Claimant meets the exceptional circumstances. 
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A. MORAL DAMAGES ARE TO BE AWARDED TO CLAIMANT 

183. The Tribunal has the power to award moral damages. The BIT does not set any limitation 

to jurisdiction for awarding moral damages. 

184. Only a bilateral investment treaty can set limits to the possibility of a tribunal to award 

moral damages.
168

 The BIT contains no such limitation. Art. 8 of BIT states: 

“Disputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State […]“ 

185. The wording of the article is broad and allows also for the possibility to award moral 

damages. 

186. It is generally recognized that moral damages including loss of reputation may be 

awarded to legal entities.
169

 A company is able to claim moral damages also for the harm 

caused to its employees.
170

 A company is entitled to do so if the actions or omissions by 

the Respondent consists in a conduct directed against the individuals for their activity on 

behalf of and in the interest of the investor or its investment.
171

 It is also entitled to do so 

if the respective conduct could have been directed against individuals (even in their 

personal capacity), but with the intent of harming the investor or its investment via injury 

to the individuals.
172

 

187. All these harassment measures were aimed against Claimant. Claimant attempted to solve 

the dispute amicably on 10 December 2011.
173

 Instead of joining Claimant in the attempt, 

Respondent charged the executives of FBI on 19 December 2011
174

 and then arrested 

them on 23 December 2011.
175

 The dates of these events show that Respondent must 

have misinterpreted Claimant’s attemp as a threat to commence arbitration proceedings 

and tried to deter Claimant from doing so. 

188. Respondent’s conduct was aimed against Messrs. Goodfellow and Straw as executives of 

Claimant and against Claimant itself. Nothing in the BIT bans the Tribunal from 

awarding moral damages and the Tribunal is entitled to do so. 
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B. CLAIMANT SHOULD BE AWARDED MORAL DAMAGS AS IT MEETS THE EXCEPTIONAL 

CIRCUMSTANCES. 

189. Claimant should be awarded moral damages because the harm caused to the Claimant 

was in direct connection to Respondent’s conduct. Moreover,the way Claimant’s 

executives were treated was so harsh and extreme that the situation qualifies as 

exceptional circumstances. 

190. Moral damages for investor’s employees may only be awarded in exceptional 

circumstances. The Tribunal in Desert Line  held:  

“Even if investment treaties primarily aim at protecting property and 

economic values, they do not exclude, as such, that a party may, in 

exceptional circumstances, ask for compensation for moral damages.“ 
176

 

191. This notion is further supported by Charles Lemire,
177

, Tza Yap Shum,
178

 Charles Arif,
179

 

Cementownia
180

, Europe Cement,
181

  

192. The award in Desert Line does not provide for a specific definition of what constitutes 

exceptional circumstances.
182

 No precise definition of this term exists.
183

  

193. The Claimant firstly will show that (i.) the standard for awarding moral damages in 

exceptional circumstances is Lusitania and this standard is met .Secondly, (ii.) Claimant 

meets he standard of exceptional circumstances. 

i.  The standard for awarding moral damages in exceptional circumstances is 

Lusitania  

194. Claimant suffered moral harm because Respondent arrested and humiliated its executives. 

Claimant is thus entitles to be awarded moral damages.   

195. Rules in customary international law for awarding damages for wrongful acts of state are 

based on the principle of full reparation. This obligation was recognised in the Chorzow 

Factory case, where Umpires held that: 

“The essential principle contained in the actual notion of an illegal act – a 

principle which seems to be established by international practice and in 

particular by the decisions of arbitral tribunals – is that reparation must, so 

far as possible, wipe out all the consequences of the illegal act and 
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reestablish the situation which would, in all probability, have existed if that 

act had not been committed.” 
184

 

196. The standard for awarding moral damages in customary international law is the one 

established in Lusitania: 

“That one injured is, under the rules of international law, entitled to be 

compensated for an injury inflicted resulting in mental suffering, injury to 

his feelings, humiliation, shame, degradation, loss of social position or 

injury to his credit or to his reputation, there can be no doubt, and such 

compensation should be commensurate to the injury. ”
185

 

197. The international regime of responsibility is an objective responsibility.
186

 The key for 

assessing availability of moral damages is thus the existence of injury inflicted by the 

internationally wrongful act and the causal link between the injury and the damage.
187

 

Other criteria such as fault-based liability,
188

substantial and grave harm or egregious 

conduct
189

 for awarding moral damages should be rejected as these are predominantly 

relevant for the quantification of moral damages. If moral damages were awarded only 

for the most egregious acts much of mental suffering and harm would never be 

remediated.
190

 

198. The harassing arbitrary acts of Respondent had devastating impact on Claimant’s 

reputation. Claimant’s executives were arrested and video of this arrest was 

broadcasted.
191

 The spokesman of PoR made the following statement: “The law 

enforcement agencies of Ruritania will not let people responsible for corruption escape 

investigation.”
192

 In this statement, the spokesman of PoR publicly announced Claiman’s 

CEO and General Counsel participated in corruption and firmed their guild in the eyes of 

the public. 

199. Consequently, Claimant’s reputation sustained a severe blow. Both business partners and 

consumers of FBI’s products were led to believe Claimant’s key representatives were 

criminals. This all happened at a time when FBI was struggling as a consequence of 

Respondent’s previous conduct. 

200. Claimant suffered loss of reputation and credit as a consequence of Respondent’s 

behavior. Claimant should therefore be reimbursed for the harm. 

                                                
184 Chorzow, ¶125. 
185 Opinion Lusitania, p. 40. 
186 Ripinski, p. 312 
187

 Ehle-Dawidowicz, p. 305. 
188 Desert Line  ¶289. 
189 Lemire ¶333. 
190 Dumberry, p.269. 
191 SoC, ¶24. 
192 Ibid., ¶24. 
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ii.  Claimant fulfills the standard of exceptional circumstances.  

201. Claimant is entitled to claim damages for the harm that was caused to its employees, 

because Claimant’s situation meets the criteria for exceptional circumstances.  

202. Numerous tribunals e.g Tza Yap Shum,
193

 Franck Charles Arif
194

 have agreed that the 

proper standard for awarding moral damages has been stated in Lemire. Here the tribunal 

held: 

“as a general rule, moral damages are not available to a party injured by 

the wrongful acts of a State, but […] can be awarded in exceptional cases, 

provided that  

- the State‟s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the norms 

according to which civilized nations are expected to act;  

- the State‟s actions cause a deterioration of health, stress, anxiety, other 

mental suffering such as humiliation, shame and degradation, or loss 

of reputation, credit and social position;and  

- both cause and effect are grave or substantial.”
195

 

203. Hence, moral damages may be awarded in case of egregious conduct, such as illegal 

detention and intimidation of an investor. 

204. According to Interanational Covenant on Civic and Politial Rights (“ICPPR”),an 

arbitrary arrest and detention are illegal.
196

 ICCPR further states that anyone arrested  

shall be brought promptly before a judge and informed of reasons of arrest.
197

 Also 

everyone shall be presumed innocent until proven guilty.
198

 Statements made in the press 

which could be interpreted as confirming the guilt of the person charged breach the 

presumption of innocence.
199

 

205. The arrest and detention of Claimant’s executives was an example of illegal detention. 

Respondent itself admitted the arrest was done in a breach of law.
200

 Messrs. Goodfellow 

and Straw were kept for 10 days, including Christmas and New Year’s Eve in a single 

cell at the airport.
201

 They were not brought before a judge.
202

 

                                                
193 Tza Yap Shum ¶281. 
194 Franck Charles Arif, ¶592.  
195 Lemire ¶333. 
196 Art. 9(1) IPPCR. 
197

 Art. 9(3) IPPCR. 
198 Art. 6(2) ECHR. 
199 Y.B. and others, ¶49-50. 
200 SoD, ¶17. 
201 SoC, ¶25. 
202 Ibid., ¶25. 
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206. Offcial spokesman of the PoR indicated in a statement in Ruritania’s most popular TV 

that the executives were responsible for corruption.
203

 

207. A willful encroachment upon the most basic human rights is the worst case of egregious 

behaviour which causes grave harm and suffering. What is even more shocking is that 

such conduct was commited by a democratic state with an established parliament which 

is a signatory of numerous international treaties such as the ICCPR and the Paris 

Convention and a member of numerous international organisations such as UN or WTO. 

208. For all the aforementioned reasons the Respondent breached its international obligations 

and caused very egregious harm to the Claimant. Therefore, Claimant is entitled to 

receive compensation for moral damages caused. 

V. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI 

constitutes a recoverable item of damages 

209. Claimant requests, inter alia, award of damages resulting from the loss of sales by the 

bottling and agricultural businesses of Claimant. Claimant’s subsidiaries located outside 

of Ruritania promoted FBI’s production by supplies of yeast, hops, barely, bottles and 

aluminium cans. 

210. After FBI’s production ceased, these subsidiaries, as a direct consequence of Ruritania’s 

unlawful conduct, suffered the loss of sales. 

211. It would be unjust to simplify this item of damages to loss of sales. Claimant does not 

request merely an award of damages suffered in Ruritania, but additionally a 

compensation for the supply of raw materials and intermediate goods necessary for the 

production of the goods sold by FBI.   as a result of Ruritania’s unlawful conduct. 

212. Claimant will show that (A.) the sales fulfill the requirement of territorial connection 

under international investment law; and that (B.) they are part of the investment. 

A. THE SALES FULFILL REQUIREMENT OF TERRITORIAL CONNECTION UNDER 

INTERNATIONAL INVESTMENT LAW 

213. In order to establish an investment, the asset must be accorded to Art. 1 BIT located in 

the territory of the host state. When an asset cannot be located by its physical location, it 

can be located by its economic benefit. 

                                                
203 SoC, ¶25. 
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214. From an economic point of view, the Tribunal is requested to rule on question of vertical 

integration, which occurs when companies in a supply chain are united through a 

common owner. 

215. The BIT‘s definition of investment should be interpreted in accordance with Art. 31 

VCLT that provides general rule of interpretation: 

“A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose.” 

216. BIT’s Preamble states objectives and purposes. The States expressed desire to intensify 

economic cooperation, intent to create favourable conditions for investments with the 

ultimate goal being prosperity and welfare of their nationals. 

217. Two rules can be derived from cases concerning issue of territorial connection. Firstly, 

tribunals consider the investment as a whole.
204

 Secondly, allocation of the overall benefit 

is decisive. 

218. Promissory notes in Fedax were issued to raise money “to attend to the needs of national 

interest[…]”
205

 the tribunal also stated: 

“The important question is whether the funds made available are utilized by 

the beneficiary of the credit, as in the case of the Republic of Venezuela, so 

as to finance its various governmental needs.”
206

 

219. Demonstrated in CSOB, the tribunal decided that: 

“This undertaking involved a significant contribution by CSOB to the 

economic development of the Slovak Republic; it qualified CSOB as an 

investor and the entire process as an investment in the Slovak Republic 

[…]”
207

 

220.In Alpha the tribunal also ruled on question of territorial connection. Claimant, an 

Austrian company, made payments directly to a Cypriot construction company. The 

Cypriot construction company used the money to restore what used to be a premier hotel 

in Kiev.
208

 Ukraine asserted that Alpha did not make an investment in the territory of 

Ukraine.
209
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205 Fedax, ¶42.  
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207 CSOB, ¶88. 
208 Alpha, ¶47, 328. 
209 Alpha, ¶275, 281.  
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221. Alpha tribunal concluded that agreeing with Ukrainian approach would amount to 

“elevating form over substance” because the relevant economic activity - restoration of 

the hotel - took place in Ukraine.
210

 

222. Vertical integration allows the owner to lower uncertainty, synchronize supply and 

demand, control its transaction costs and ensure quality of inputs and thus outputs. 

Claimant enjoyed the benefits of vertical integration in FBI and its subsidiaries, but this 

system is reliant on the fact that the host countries will behave in a bona fide manner. In 

the event that such a relationship is broken, as it was in this dispute, the conglomerate has 

already invested a substantially more significant amount than if they lacked vertical 

integration. If the products do not reach the end consumer, then they will never have 

made up for the consecutive costs of the supply chain, and every link of the chain will 

bear the loss of the last link before the end consumer. 

223. CAM acquired control of a brewery that is over 80 years old.
211

 It made consecutive 

investments to improve FBI into a state of art facility. FBI’s production capacity 

increased by 30%. It was recognized as the safest place to work nation-wide.
212

 These are 

not insignificant successes, and they represent the substantial investment of Claimant in 

human capital. 

224. Surely these economic achievements must be attributed to the fact that Claimant enjoyed 

the benefits of vertical integration. Ruritania and its people enjoyed the benefits as well. 

The overall economic benefit of the vertical integration and the sales were thus allocated 

in the territory of Ruritania, and the eventual loss of the beer brewing operation 

represents an international financial shortfall for Claimant's global supply chain. 

B. THE SALES ARE PART OF THE INVESTMENT 

225. The sales are not a standalone transaction, instead they are part of Claimant’s investment 

and the lost business income arising out of the sales is compensable item of damages. 

226. As shown in Cargill business income arising out of sales can be an investment 

particularly if it is “business income so closely associated with a physical asset in the host 

country and not mere trade in goods”
213

 

227. Cargill, Inc., an American company, decided to extend its High Fructose Corn Sugar 

(“HFCS”) business to Mexico. Cargill produced HFCS in the USA. For purpose of the 
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212 SoC, ¶8. 
213 Cargill, ¶522. 
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investment, it expanded its production capacity in the home state. This expansion was 

driven by the intention and opportunity to sell HFCS in Mexico.
214

 Cargill Inc. was then 

selling its product to its subsidiary Cargill de Mexico, S.A. de C.V., a Mexican company 

(“CdM”).  

228. Obviously, the investment was bigger than just the subsidiary. The sales between Cargill 

Inc. and CdM were essential for the whole business. Without that supply the investment 

into CdM would have been pointless, as CdM was not able to produce HFCS itself.
215

 

The Cargill tribunal stated: 

“Viewed holistically, Claimant was prevented from operating an investment 

that involved the sale into and distribution of HFCS within the Mexican 

market. The inability of the parent to export product to its investment is just 

the other side of the coin of the inability of the investment, Cargill de 

Mexico, to operate as it was intended to import HFCS into Mexico.”
216

 

229. The Cargill tribunal decided that the business income is an investment and that Mexico 

must compensate Cargill, Inc. for lost profits arising out of lost sales between Cargill, 

Inc. and CdM.
217

 

230. In the present case, Claimant made a plan. It acquired control over the brewery.  Shortly 

after, it was integrated into the Contifica group network
218

 and first supplies 

commenced.
219

 

231. The production of the subsidiaries was adjusted to fit the needs of FBI. Another 

production line at the aluminium can plant was added. Barley and hops farms were 

operated considering supplies to FBI.
220

 FBI was using iconic 0,8 l. bottle, thus bottle 

production had to be adjusted also. CAM’s subsidiaries’ production was knowingly 

operated to promote and fit FBI’s production. 

232. These adjustments would not have happened, had Claimant not acquired FBI and FBI 

would not have been profitable, had it not been part of the group. It is clear that Claimant 

and its subsidiaries did not act as exporters but instead as investors. 

233. FBI depended on the supplies by CAM’s subsidiaries. It had very close relationship with 

CAM’s subsidiaries which manifested as sales. In fact, so close that the sales created 

indispensable part of the investment and are a recoverable item of damages. 
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234. Another award originated in the same situation, it provides useful context and was 

distinguished in Cargill. ADM, an American company, also decided to expand its HFCS 

business to Mexico. It invested in Mexican joint-venture ALMEX. ADM was producing 

its own HFCS in USA and then reselling it to ALMEX. But, unlike CdM, ALMEX was 

also producing its own HFCS in Mexico.
221

 

235. The tribunal in ADM refused jurisdiction to award damages for lost profits out of loss of 

sales of HFCS produced in investor’s home state. These sales were not part of the 

investment because the HFCS was produced outside of Mexico and the damage was not 

suffered in capacity as investor.
222

 The Cargill tribunal distinguished ADM on the fact 

that ALMEX, unlike CdM, did not depend on the HFCS sold by ADM.
223

 

236. Unlike ALMEX and similarly to CdM, FBI did depend on the supplies. It did not have its 

own sources of the materials. The benefits of vertical integration also would not arise 

without the supplies. 

237. Though the damage manifests itself as the loss of sales by subsidiaries, in this sense the 

lost business income arising out of the sales created an inseparable part of the overall 

investment closely associated with the FBI. 

238. Respondent is wrong in asserting that those sales were not part of the investment. They 

were part of the investment and the loss of sales of CAM’s subsidiaries constitutes a 

recoverable item of damages. 

Prayer for Relief 

239.  Claimant respectfully requests this Tribunal to find that: 

i. it has jurisdiction over the claims submitted by CAM and that those are 

admissible; 

ii. it has jurisdiction over CAM’s claims based on the breach of the Share Purchase 

Agreement and that those claims are admissible; 

iii. Respondent has expropriated Claimant’s investment; 

iv. Respondent has breached its FET obligation; 

v. moral damages can be awarded by this Tribunal; 

vi. loss of sales by CAM’s subsidiaries constitute recoverable item of damages; and 

vii. this arbitration should proceed to entertain breach of the Share Purchase 

Agreement and quantification. 
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Respectfully submitted on 22 September 2013. 

____________________ 

Team Badawi 

On Behalf of Claimant, 

Contifica Asset Management Corp. 


