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STATEMENT OF FACTS  

 

Company Background 

 

1. Freecity Breweries Inc. (FBI) was founded in 1928 and is the oldest and largest brewery 

in Ruritania. The State Property Fund of Ruritania first owned it. On June 30, 2008, 

Contifica Spirits S.p.A. (Contifica Spirits) acquired all shares of FBI for USD 300 

million. 

 

2. As part of the international conglomerate called the Contifica Group, Contifica Spirits 

made significant investments to FBI. FBI was then integrated into the Contifica group’s 

global procurement network as all the suppliers of FBI are either direct subsidiaries or 

branches of the Claimant, Contifica Asset Management Corporation (CAM). In addition, 

barley and hops production were dependent on FBI’s demand. 

 

3. On March 17, 2010, Contifica Spirits transferred FBI’s shares to CAM as part of intra-

group restructuring. CAM acquired rights to the principal intellectual property used by 

FBI (by way of assignment of the respective registrations) including FBI’s trademarks 

and trade dress. 

 

Ruritania’s MAB Act 

 

4. On November 20, 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (The Act). Compared to the 1992 regulation, The 

Act has a bottling requirement, labeling requirement, prohibition on the sale of beverages 

with alcohol content more than 0.6% by volume, prohibition on marketing of any 

alcoholic beverages (including beer) on television and at sporting events, and prohibition 

on the sale of these as to time and place.  
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5. As such, this law adversely affected the sale and marketing of Freebrew, FBI’s most 

famous and popular brand of beer. Freebrew is traditionally sold at 0.8L bottles, a 

Ruritania-registered trademark. The packaging requirement solely affected Freebrew.  

 

6. Furthermore, the labeling requirement may cause the cancellation of FBI’s trademarks, as 

the Patent Court of Ruritania shall cancel its registration if not used for five years. 

 

7. The draft of The Act was introduced to the Parliament (and became public record) on 

June 20, 2010. It was published on November 25, 2010 and was entered into force on 

January 1, 2011. 

 

MHSS Ordinance  

 

8. Reyhan is being added to Freebrew as flavoring, and can only be found in Ruritania. 

Traditionally, it is being added to a number of local food products and can be purchased 

from independent farmers and organic growers. 

 

9. On June 15, 2011, Ruritania through the Human Health Research Institute released a 

report claiming that Freebrew consumers were exposed to a higher risk of cardiac 

complications due to the effects of methyldioxidebenzovat, an active chemical ingredient 

found in Reyhan concentrate. 

 

10. The report was based from a controlled clinical study wherein daily dosage of 0.15-0.18 

grams of methyldioxidebenzovat was examined. As clarified, 1g of Reyhan concentrate 

have 0.8g of methyldioxidebenzovat. Meanwhile, each Freebrew bottle has an estimate of 

0.03 to 0.05 grams of Reyhan concentrate. 

 

11. On June 30, 2011, the Ministry of Health and Social Security (MHSS) adopted an 

ordinance requiring any product containing Reyhan concentrate to be labeled with an 

explicit warning. This was adopted without any consultation with FBI or other affected 

parties; and on the basis of advice of the ministry’s civil servants. 
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12. It was only in July 2011 when FBI was given access to the report and the underlying 

materials. It was discovered that in 2005 an interim report with same conclusions was 

sent by the HRI to MHSS. 

 

13. On August 20, 2011, FBI contested and wrote to the MHSS. FBI requested that the 

labeling requirement be lifted pending further investigation of the matter. However, 

MHSS denied this request on August 25, 2011. 

 

Procedural Facts 

 

14. On December 10, 2011, Claimant wrote letters dated December 10, 2011 and May 31, 

2012 addressed to the President of Ruritania to settle the dispute amicably. However, no 

response was received to any of these letters. 

 

15. On September 30, 2012, Claimant filed its statement of claim instituting arbitration 

proceedings against the Republic of Ruritania in a dispute concerning Ruritania’s breach 

of its obligations under the Treaty for the Mutual Promotion and Protection of the 

Foreign Investment between the State of Cronos and the Republic of Ruritania. 
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ARGUMENTS 

 

 

I. THIS TRIBUNAL HAS JURISDICTION OVER ALL THE CLAIMS 

SUBMITTED BY CAM. FURTHERMORE, THESE CLAIMS ARE 

ADMISSIBLE. 

 

A. JURISDICTION. 

 

16. The jurisdiction of an investment treaty tribunal depends on the satisfaction of four 

essential jurisdictional requirements, namely: (i) jurisdiction ratione personae, (ii) 

jurisdiction ratione materiae, (iii) jurisdiction ratione voluntatis, and (iv) jurisdiction 

ratione temporis.
1
  All these requirements are present in this case. 

 

(1) Jurisdiction ratione personae. 

 

17. Under Article 8 of the Ruritania-Cronos BIT, jurisdiction ratione personae requires that 

the dispute be one between a Contracting State, and an Investor of the other Contracting 

State.  

 

a. Ruritania is one of the Contracting States to the Ruritania-

Cronos BIT. 

 

18. It is undisputed that Ruritania is one of the contracting State Parties to the Ruritania-

Cronos BIT. Thus, the first requirement of jurisdiction ratione personae has clearly been 

complied with. 

 

 

 

 

                                                
1 NEWCOMBE, 192-193. 
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b. CAM is an Investor of the other Contracting State. 

 

19. Tribunals are bound to interpret bilateral investment treaties in accordance with their 

plain and ordinary meaning, in line with Article 31 of the VCLT. This plain meaning 

rule was applied in Tokeles v. Ukraine in interpreting the definition of the term 

“investor” under the Ukraine-Lithuania BIT. In that case, the tribunal rejected defining 

the term “corporate nationality” as dependent on the nationality of the corporation’s 

predominant shareholders and managers, since this standard was not found in the plain 

text of the treaty. 

 

20. Likewise, in Saluka v. Czech Republic, the tribunal ruled that a company, which did not 

have real and genuine connections to the Netherlands, still qualified as an investor, since 

the only requirement set by the relevant treaty was that the investor should be a legal 

person constituted under the laws of the Netherlands. According to the tribunal, it is 

beyond its power to add other requirements which the parties could have added, but 

omitted to. 

 

21. In this case, Article 1(3)(b) of the Ruritania-Cronos BIT provides two requirements 

which an entity must satisfy in order to qualify as an Investor: (1) the entity in question 

should be established in accordance with, and recognized as a legal person by, the law of 

either of the State Parties, and (2) it should own or possess an Investment in the territory 

of the other State Party.  

 

i. Claimant is a recognized entity established in 

accordance with the law of Cronos. 

 

22. The record shows that Claimant is a company incorporated under the law of Cronos, with 

its principal place of business likewise located in Cronos.  
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ii. Claimant is the owner, possessor, or shareholder of an 

Investment in Ruritania. 

 

23. The record shows that Claimant has acquired all the shares in FBI. Moreover, it has 

acquired the trademarks and trade dress rights used by FBI, which rights were 

registered as protected intellectual property rights in Ruritania. As will be discussed 

below, shares of stock and intellectual property rights qualify as Investments under the 

BIT.  

 

24. Respondent may argue that the real investor in this case is not Claimant but FBI, as it is 

the latter company which was directly injured by Respondent’s measures. Arbitral 

practice shows, however, that this claim is unmeritorious. Tribunals have consistently 

ruled that shareholders possess the requisite standing to bring claims for damages to their 

shareholdings if allowed by the relevant treaty. As early as Barcelona Traction, the 

International Court of Justice confirmed that shareholders’ rights may be protected by 

way of treaties.
2
 Tribunals have likewise uniformly and consistently held that, if the 

terms of the relevant treaty define the term “investment” as including shares of stock in a 

company, the shareholder will be allowed to pursue direct claims against the host state 

for actions that affect the company’s value and profitability.
 3

 

 

25. Thus, in Genin v. Estonia, the arbitral tribunal ruled that the American investors in an 

Estonian company may bring a claim in respect of their shareholdings, as the relevant 

treaty includes in its definition of investment “shares of stock or other interests in a 

company.”
4
  

 

26. Likewise, in Maffezini v. Spain, the tribunal allowed the claim brought by an Argentine 

investor against a Spanish company for losses incurred by the investor in connection with 

his shareholdings, as the applicable treaty contains a broad definition of the term 

                                                
2 SCHREUER, 604, citing Barcelona Traction, pars. 89-90. 
3 SCHREUER, 606. 
4 par. 324. 
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“investment” and mentions specifically “shares in stock or any other form of participation 

in a company” as constituting covered investments.
5
 

 

(2) Jurisdiction ratione materiae. 

 

27. Under Article 8 of the Ruritania-Cronos BIT, this Tribunal has jurisdiction ratione 

materiae over “disputes concerning Investments.” The presence of two elements must 

therefore concur: (a) a dispute, and (b), such must pertain to a covered investment. 

 

a. A dispute exists.  

 

28. In the Mavrommatis Palestine Concessions case, a “dispute” has been defined as a 

disagreement on a point of law or fact or a conflict of legal views or of interests between 

the parties.
6
 The existence of a dispute is not in issue. Claimant has alleged, and 

Respondent has denied and refuted, that the claims are within the jurisdiction of this 

Tribunal, that the claims are admissible, and that breaches of the BIT and of international 

law have taken place.  

 

b. The dispute concerns Investments. 

 

29. Article 1(1) of the Ruritania-Cronos BIT defines the term “Investment” as every asset, 

directly or indirectly invested in accordance with the laws and regulations of the host 

state by investors of the other contracting state. Specifically, the Ruritania-Cronos BIT 

mentions that the term “investment” includes, inter alia, shares of companies and 

other kinds of interest in companies, intellectual property rights, and goodwill. 

 

30. Claimant’s claims pertain to (1) injuries caused to their investment in FBI; (2) injuries 

caused to their intellectual property rights; (3) injuries caused to their executives; 

                                                
5 par. 67. 
6 p. 11. 
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and (4) the loss of sales by its subsidiaries. As will be shown below, these claims pertain 

to “Investments” as the term is defined under the BIT.  

 

i. CAM’s shares of stock in FBI. 

 

31. Claimant alleges that the cumulative effect of the measures adopted by Ruritania has 

resulted in the expropriation of its investment in FBI, which consists of full ownership of 

FBI’s shares of stock. Claimant’s claim thus involves damages caused by Ruritania to its 

shareholdings.  

 

32. Article 1(1) of the Ruritania-Cronos BIT gives a broad, asset-based definition of what 

constitutes an Investment and specifically mentions “shares of companies and other 

kinds of interest in companies” as constituting an Investment. It is clear, therefore, that 

shares of stock are Investments under the language of the BIT. Breaches of the BIT 

protections accorded to these shares would thus give rise to a cause of action within the 

jurisdiction of the Tribunal. 

 

ii. CAM’s rights to the intellectual property used by FBI. 

 

33. Claimant alleges that the plain packaging requirement imposed by Ruritania has 

effectively expropriated its trademarks and trade dress rights. This claim involves 

intellectual property rights used by FBI, an Investment protected by the BIT. 

 

34. Intellectual property rights likewise fall under the term “Investment” as it was 

broadly defined in the Ruritania-Cronos BIT. It even specifically mentions “intellectual 

property rights, in particular … trademarks …” when it gave a non-exclusive 

enumeration of what may constitute protected Investments under the BIT. Thus, applying 

the wordings of the BIT, Claimant’s assertions as regards the expropriation of its 

trademarks and trade dress rights clearly concerns protected Investment. 
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iii. The health, security and reputation of CAM’s 

executives as human capital. 

 

35. Investments, being broadly defined in the BIT, cover human capital. Claimant 

submits that it is entitled to ask for moral damages on account of Ruritania’s admitted 

violation
7
 of the full protection and security standard committed against its investments, 

particularly, its human capital.  

 

36. Under Article 1(1) of the Ruritania-Cronos BIT, Investments cover “every asset.” A plain 

reading of the provision thus reveals its broad definition, pursuant to Article 31(1) of the 

VCLT.  

 

37. As per ordinary usage, market portfolios in investment analysis tend to include 

“human capital” as part of a marketable asset of an investor.
8
 Therefore, Claimant 

contends that investments cover the health, security, and reputation of CAM’s executives 

forming the human capital of Claimant.  

 

38. Furthermore, as the BIT protects business secrets, technical processes, know-how and 

good-will, then it is Claimant’s assertion that Messrs. Goodfellow and Straw, being 

leaders of CAM, must also be protected. 

 

39. Article 1(1)(e) of the Ruritania-Cronos BIT specifies business secrets, technical 

processes, know-how and good-will as part of protected investments. Logically, the 

data and information on these matters are well within the knowledge and control of the 

executives of CAM, especially that Mr. Goodfellow is the Chief Executive Officer of 

FBI, while Mr. Straw is the General Counsel of FBI and a member of the Board of 

Directors of CAM.  

 

                                                
7 Procedural Order No. 1, p. 26. 
8 MYLES, 152-167. 
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40. The good-will of the company is realized and expressed by the leadership group of 

CAM. While the individuals who make up this leadership group may not qualify as 

Investors in their personal capacities, the aggregate of professional experience and 

intellectual capacities that they contribute as executives of CAM should be deemed an 

integral part of the overall business operations of CAM and FBI.  

 

41. As observed by the World Trade Organization, wherein both Cronos and Ruritania are 

signatories, the considered assets of multinational organizations, being investors, 

include many that are “intangible.” These intangible assets consist primarily of 

intellectual property, including technology, brand names and copyrights, plus the “human 

capital” (employee skills) associated with these assets.
9
 There is thus good reason to 

consider the executives of CAM as part of covered investments to truly fulfill the duty of 

affording full protection and security. After all, the protection of intangible interests 

through the human embodiment of investments would be necessary if the objective of 

creating favorable conditions for investments by investors as enshrined in the BIT’s 

Preamble is to be fully realized.  

 

42. Respondent may argue that this Tribunal does not have jurisdiction to award moral 

damages on account of the BIT breach of the full protection and security standard, 

relying on the cases of Zhinvali v. Georgia, Generation v. Ukraine, and Biloune v. 

Ghana. This argument is misplaced.   

 

43. In Zhinvali Development Ltd. v. Georgia, the majority of the tribunal held that it lacked 

jurisdiction over the dispute since the reputation of a company does not qualify as an 

Investment under the municipal law of the host state. Contrariwise, CAM is not basing 

its claim on reputation but on the harm done to its human capital. Moreover, 

Zhinvali is not applicable considering that the subject source of right is Georgian law, a 

domestic law defining investment.  

 

                                                
9 BLACKHURST & OTTEN, Chap. 4.  
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44. Generation v. Ukraine also cannot be applied in this case. The tribunal held therein that 

the claimant’s cause of action based on the Ukrainian Constitution cannot proceed before 

a tribunal whose jurisdiction is limited to BIT breaches. Here, since the claims were 

anchored on the BIT violation of the full protection and security standard, it cannot be 

denied that the present tribunal may take cognizance of the case.  

 

45. Similary, in Biloune v. Ghana, the claimant based its claim on reputation without 

invoking the applicable source of law cognizable by the treaty – these being either the 

Energy Charter Treaty and the applicable rules and principles of international law.  

 

46. Thus, although the tribunals in Zhinvali, Ukraine, Inc. and Biloune found lack of 

jurisdiction in awarding moral damages to the claimant, the doctrines therein actually 

prove that the present tribunal has jurisdiction in this case. In the aforesaid cases, all the 

tribunals require (1) a BIT violation; and (2) an affected investment. Hence, as long as 

there is a cognizable dispute, a tribunal has jurisdiction. The only recognized exception 

for this stance is when there is a clear limitation on awarding compensation as stated in 

the BIT.
10

 Here, CAM claims protection under the BIT itself, on account of the violation 

of the full protection and security standard affecting its human capital investment in the 

person of Messrs. Goodfellow and Straw. Furthermore, the present BIT has no 

qualification that moral damages cannot be awarded. In conclusion, this Tribunal has 

jurisdiction to hear the claims of CAM for moral damages. 

 

iv. The supplying by CAM’s subsidiaries of essential items 

to FBI’s operations. 

 

47. Respondent posits that CAM’s subsidiaries are located outside Ruritania; hence, they are 

not protected Investments. Claimant argues otherwise.  

 

48. In Alpha v. Ukraine, the tribunal ruled that in order to be considered an investment, “it is 

the ‘activity’ that must take place ‘in the territory’ of [the host state] and not necessarily 

                                                
10 SABAHI, 257. 
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the flow of funds that allows that ‘activity’ to take place.”
11

  Citing the ruling in SGS v. 

Philippines,
12

 the Alpha v. Ukraine tribunal stated that it is the location of the project 

which “constitutes the ‘center of gravity’ and the ‘focal point’ insofar as the 

territorial dimension of an ‘investment’ is concerned.”
13

  

 

49. In this case, the activity in question is the sale by CAM’s subsidiaries of aluminum cans, 

bottles, yeast, hops and barley to FBI. These items are sold to FBI, a company operating 

in Ruritania, which uses these products as raw materials or ingredients in order to 

manufacture its products or their packagings. Therefore, even if CAM’s subsidiaries are 

located outside of Ruritania, the same should be treated as a protected Investment, since 

the activity in question takes place within Ruritania. 

 

50. Respondent may also argue that sales contracts are typically not treated as investments. 

Claimant submits, however, that sales contracts may be treated as protected 

investments under the “general unity of an investment operation” doctrine. 

 

51. In CSOB v. Slovakia, it was observed that investments frequently consist of interrelated 

transactions, which, by themselves, may not qualify as investments. However, if the 

particular transaction forms an integral part of an overall operation that qualifies as an 

investment, tribunals would rule that the transaction would likewise be a protected 

investment. This pronouncement is more commonly known as the “general unity of an 

investment operation” doctrine. 

 

52. Applying this doctrine, sales contracts, such as those of CAM’s subsidiaries, which on 

their own might not be considered protected investments, may still qualify for BIT 

protection if these form an integral part of an overall operation that qualifies as an 

Investment. These contracts are elevated above the status of ordinary commercial 

transactions, and into the realm of protected investments.  

 

                                                
11 par. 279. 
12 See paras. 101-12. 
13 par. 279. 
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53. The sales contracts between CAM’s subsidiaries and FBI form an integral part of CAM’s 

overall operations in Ruritania. The sale of aluminum cans, bottles, yeast, hops and 

barley is absolutely necessary for the business of FBI. Without these items, CAM’s 

investment in FBI would not prosper—in fact, it would not operate at all. Thus, following 

the “general unity of an investment operation” doctrine, these sales contracts form part of 

Claimant’s protected Investments in Ruritania, and thus, the loss of sales by CAM’s 

subsidiaries to FBI constitutes a recoverable item of damages. 

 

54. This argument is buttressed by the ruling of the arbitral tribunal in Cargill vs. Mexico. 

The claimant in that case, a U.S. corporation, argued that its loss of sales to its Mexican 

subsidiary brought about by regulatory measures adopted by Mexico entitles it to claim 

damages under the North American Free Trade Agreement (NAFTA).
14

 In agreeing with 

Cargill’s position and ruling on its entitlement to damages, the tribunal stated: 

 

“…the profits generated by Cargill's sales of [high fructose corn syrup 

(HFCS)] to its subsidiary [(CdM)]… were so associated with the claimed 

investment, CDM, as to be compensable under the NAFTA. Cargill’s 

investment in Mexico involved importing HFCS and then selling it to 

domestic users … Thus, supplying HFCS to [CdM] was an inextricable 

part of Cargill's investment. As a result, in the view of the Tribunal, losses 

resulting from the inability of Cargill to supply [CdM] with HFCS are 

just as much losses to Cargill in respect of its investment in Mexico as 

losses resulting from the inability of [CdM] to sell HFCS in Mexico.”
15

 

 

55. Similarly, in this case, the profits generated by CAM’s subsidiaries’ sales of aluminum 

cans, bottles, yeast, hops and barley are so associated with CAM’s investments in FBI as 

to be compensable under the BIT. CAM’s investment in FBI involved the importation of 

supplies and raw materials, the processing of these products to convert them into 

alcoholic beverages and packaging, and the sale of the finished products to domestic 

                                                
14 Cargill v. Mexico, par. 515. 
15 Id., at par. 523. 
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customers. Thus, the supply of aluminum cans, bottles, yeast, hops and barley to FBI 

was an inextricable part of CAM’s investment in Ruritania. Consequently, losses 

resulting from the loss of sales by CAM’s subsidiaries to FBI qualify as losses in respect 

of CAM’s investment in FBI just as much as FBI’s direct losses which arose from its 

inability to sell and market its products in Ruritania. 

 

(3) Jurisdiction ratione voluntatis. 

 

a. The parties have consented to this Tribunal’s jurisdiction over 

breaches of the BIT’s provisions against indirect expropriation 

and arbitrary and discriminatory treatment, and its guarantees 

for fair and equitable treatment and full protection and security.  

 

56. It is clear that Article 8 of the Ruritania-Cronos BIT covers breaches of its provisions 

against indirect expropriation and arbitrary and discriminatory treatment, and its 

guarantees for fair and equitable treatment and full protection and security when it 

broadly defined the disputes arbitrable under the treaty as “[d]isputes concerning 

Investments.” 

 

57. The facts are likewise clear that the parties have consented to the referral of “[d]isputes 

concerning Investments” to this Tribunal.  

 

58. Consent to arbitrate is usually manifested in the concurrence of the state’s offer to 

arbitrate, usually contained in a treaty provision, and the investor’s acceptance of this 

offer,
16

 usually upon submission of a request for arbitration.
17

  

 

59. In this case, Ruritania had unreservedly and bindingly consented to arbitration before an 

ad hoc tribunal established in accordance with the UNCITRAL Arbitration Rules, with 

the DIS as the appointing authority and administering institution. This offer was accepted 

                                                
16 Generation v. Ukraine, par. 12.2. 
17 Id., at par. 12.3. 
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by Claimant when it submitted its Statement of Claim before the DIS on 30 September 

2012.  

 

b. The parties have consented to this Tribunal’s jurisdiction over 

Ruritania’s breach of its obligations under the Share Purchase 

Agreement (SPA). 

 

60. Article 6(2) of the Ruritania-Cronos BIT, otherwise known as the umbrella clause 

provision, requires the host state to “fulfill any other obligations it may have entered into 

with an Investor or an Investment of an Investor of the other Contracting State.” Under 

this clause, and following the principle of pacta sunt servanda, a breach by the host state 

of any obligation that it has entered into with an investor of the other state may lead to a 

cause of action under the BIT.  

 

61. The current practice of arbitral tribunals is to give a broad interpretation to umbrella 

clauses. In Noble Ventures v. Romania, it was reiterated that investment treaties are to be 

interpreted in accordance with their object and purpose, which is the protection of foreign 

investors. Consequently, the Umbrella Clause should be interpreted in such a way as to 

protect investors with regard to contracts with the host state insofar as the contract was 

entered into with regard to an investment.  

 

62. Every contractual obligation with regard to an investment is protected by the umbrella 

clause. In Eureko v. Poland, a majority of the tribunal upheld the view that the phrase 

“any obligation” contained in an umbrella clause means “not only obligations of a 

certain type, but ‘any’ – that is to say, all – obligations entered into with regard to 

investments of investors.”
18

  

 

63. Applying these rules in the present case, Claimant argues that the host state’s breach of 

its obligations under the SPA qualifies as an actionable treaty breach under the BIT.  

 

                                                
18 Eureko v. Poland, pars. 246-248. 
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64. In order for the umbrella clause in the BIT to apply, three requisites must concur: (1) 

there must be a breach of an obligation; (2) the breach of the obligation must be 

attributable to the host state; and (3) the obligation must be owed to an Investor or an 

Investment of an Investor of the other Contracting State.
19

  

 

65. Under Procedural Order No. 1, the parties have agreed to discuss at the second stage of 

the proceedings the issue of whether there has been a breach of the SPA. Thus, at this 

stage, we limit our discussion to the satisfaction of the last two elements above-

mentioned. 

 

i. The breach of the SPA is attributable to Ruritania.  

 

66. Under the umbrella clause, it is the host state which is required to fulfill its obligations 

with an Investor of the other Contracting State. Thus, for the umbrella clause to apply, the 

breach of the obligation must be attributable to the host state. It is therefore necessary to 

determine whether the acts of the State Property Fund of Ruritania (SPF) may be deemed 

as acts of Ruritania.  

 

67. Claimant submits that, applying the rules of customary international law, the acts of the 

SPF are properly attributable to Ruritania. Therefore, the failure by the SPF to 

observe obligations it had entered into with CAM should be considered as a breach by 

Ruritania as well, leading to a cause of action under Article 6(1) of the Ruritania-Cronos 

BIT. 

 

68. A combination of the criteria of (a) structure, (b) function, and (c) control may be used in 

order to determine whether an act of an entity may be attributed to the state.
20

 Arbitral 

tribunals
21

 have likewise had repeated recourse to the DARSIWA to determine issues of 

attribution to states of acts of state organs and state entities. The DARSIWA embodies 

the basic rules of international law concerning the responsibility of states for their 

                                                
19 See: Noble Ventures v. Romania, par. 68. 
20 DOLZER & SCHREUER, p. 201. 
21 CMS v. Argentina (Jurisdiction), par. 108; Maffezini v. Spain. 
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internationally wrongful acts.
22

 Applying the tests of structure, function, and control; it is 

clear that the SPF is a state actor, such that its acts may be attributable to Ruritania. 

 

i.a. Formal or structural test. 

 

69. The tribunal in Maffezini v. Spain applied two tests in determining whether an entity is a 

State entity. The first of these tests is the formal or structural test, wherein a finding 

that an entity is owned or controlled, directly or indirectly, by the State will lead to a 

presumption that it is a State entity.
23

 

 

70. In Salini v. Morocco, the tribunal held that as the state holds the shares of at least 89% of 

the company, and thus, is significantly represented in the company’s Board of Directors, 

the company is de facto controlled by the state.
24

 Thus, from a structural point of view, 

the company is an entity controlled and managed by the state. 

 

71. In this case, the Record shows us that Ruritania appoints not just a majority of the 

company’s governing body, but the entire Board of Governors of the SPF, including its 

Governor-General. In addition, it was created by virtue of a legislative enactment and is 

referred to as a “state establishment incorporated under the laws of Ruritania.”
25

 Thus, 

the formal or structural test is clearly complied with.  

 

i.b. Functional test. 

 

72. The second test in Maffezini v. Spain is the so-called functional test wherein a finding 

that the entity’s purpose or objectives is the carrying out of functions which are 

governmental in nature, or which are normally reserved to the State, or which by their 

nature are not usually carried out by private businesses or individuals, will lead to the 

                                                
22 Commentaries to DARSIWA, p. 59. 
23 Maffezini v. Spain, par. 77. 
24 par. 32. 
25 Record, p. 29, par. 5. 
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same presumption that the entity is a State entity.
26

 This conforms to Article 5 of the 

DARSIWA, which states that the conduct of an entity empowered to exercise elements of 

governmental authority shall be considered an act of the State if the entity is acting in 

such capacity. Thus, in Noble Ventures v. Romania, the arbitral tribunal considered that 

because of the functions of two Romanian entities implementing a privatization program 

under the control of the government, their acts and omissions should be attributable to the 

State.
27

 

 

73. Similarly, in this case, the SPF implemented a privatization program for the shares of 

FBI. In addition, the SPF also makes periodic financial contributions to Ruritania, and in 

the event of its dissolution, all its assets and liabilities pass to the State. These show that 

the SPF exercises governmental functions, or at the very least, that it exercised functions 

which, by their nature, are not usually carried out by private entities, for private entities 

do not usually carry out privatization programs for the government, nor does the 

government usually answer for the debts and liabilities of private entities in the event that 

the latter are dissolved. The conclusion, therefore, is that the SPF is a state entity 

following Article 5 of the ASR and Maffezini’s functional test.  

 

i.c. Control test. 

 

74. Article 8 of the DARSIWA states that the conduct of a group of persons shall be 

considered an act of State if the group of persons is acting on the instructions of, or under 

the direction and control of, that State in carrying out the conduct. 

 

75. In this case, the sale of FBI shares was made upon the instructions of Ruritania. The 

Record states that, because of a significant budget deficit brought about by a financial 

crisis, the government of Ruritania decided that a number of assets should be privatized. 

As a result, the SPF announced an international tender for FBI. Clearly, the SPF sold FBI 

upon the instructions of the government of Ruritania, which, to repeat, had full control of 

                                                
26 Maffezini v. Spain, Decision on Jurisdiction, 25 January 2000, 5 ICSID Reports 396, 40 ILM 1129 (2001), par. 79. 
27 See DOLZER & SCHREUER, 202. 
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FBI as it appoints the company’s entire Board of Governors as well as its Governor-

General. Thus, the conduct of FBI should be deemed an act of State attributable to 

Ruritania.  

 

ii. The warranty clause contained in the SPA is an 

obligation owed to CAM. 

 

76. Ruritania has the obligation to make good its warranty that the products of FBI do not 

pose any risks to the consumers, other than those which are ordinary for similar alcoholic 

beverages. While this obligation was primarily owed to Contifica Spirits, after the share 

transfer took place, Contifica Spirits assigned its rights and obligations under the SPA to 

CAM, which included the right to bring an action against the seller for breach of 

warranty. Thus, Ruritania’s obligation to make good its warranty under the SPA is an 

obligation now owed to CAM. 

 

(4) Jurisdiction ratione temporis. 

 

77. Jurisdiction ratione temporis is present when the treaty defining the host state’s 

obligations is in force against it at the time when the breach occurred.
28

 In this case, there 

is no dispute as to the intertemporal applicability of the relevant treaty. The Ruritania-

Cronos BIT was signed as early as 15 March 1997 and is in force and binding on the 

parties at the time Ruritania committed breaches of its obligations to Claimant in 2010 

and 2011. It likewise remains in force on 30 September 2012, the time Claimant 

instituted these proceedings against Ruritania. Thus, the Tribunal clearly has jurisdiction 

ratione temporis over this case. 

 

 

 

 

                                                
28 DOUGLAS, 329. 
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B. ALL THE CLAIMS SUBMITTED BY CAM ARE ADMISSIBLE AND SHOULD BE 

DECIDED BY THIS TRIBUNAL ON THE MERITS. 

 

(1) There was no abuse of process in CAM’s acquisition of FBI interests. 

 

78. Respondent alleges that Claimant has abused the arbitral process by engaging in “treaty 

shopping,” arguing that the transfer of Investments by Contifica Spirits to CAM was 

made for the exclusive purpose of commencing this arbitration. In support of this claim, it 

alleges three indicia of treaty shopping: (1) that the transfer occurred when a future 

dispute was already foreseeable; (2) that the share transfer was made for a token amount 

of 10,000 Ruritanian pounds; and (3) that the purpose of the transfer, as stated in a 

memorandum from FBI’s General Counsel to FBI’s Chief Executive Officer (the 

“Confidential Memo”), was to bring a claim under the BIT. 

 

79. At this juncture, Claimant points out that organizing investments in such a way as to 

afford them maximum protection under existing treaties is neither illegal nor 

unethical.
29

 The tribunal in Aguas del Tunari v. Bolivia, pronounced that it is neither 

uncommon nor illegal, absent a particular limitation, for the investor to locate his 

investments in a jurisdiction which he perceives to be most favorable according to his 

criteria, including in terms of the availability of a bilateral investment treaty.
30

 

 

80. The transfer of shares from Contifica Spirits to CAM, involving as it does a valid act of 

corporate reorganization and of nationality planning, is thus completely permissible 

under international investment law, which should not affect the admissibility of 

Claimant’s claims. 

 

81. Claimant further points out that there is no denial of benefits clause in the Ruritania-

Cronos BIT that defines the kind of procedural abuse that would preclude the enjoyment 

by an otherwise qualified Investor of the protections under the treaty.  

                                                
29 DOLZER & SCHREUER, 54. 
30 pars. 330-332. 
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82. In Tokeles vs. Ukraine,
31

 the absence of a denial of benefits clause precludes a decision 

barring a qualified investor from enjoying the protections it deserves. This is only 

proper as the imposition of further conditions on the enjoyment of treaty protections 

beyond the terms agreed to by the State Parties would amount to the creation of a new 

rule in favor of the Respondent, and this would be patently unjust. Clearly, therefore, the 

State Parties never intended to make nationality planning a ground for denying the 

extension of treaty protections to qualified investors. 

 

83. Nonetheless, even assuming that treaty shopping may amount to an abuse of process even 

absent a denial of benefits clause in the BIT, no such abuse of process marked the 

acquisition of interests in FBI by CAM. Its claims should therefore be fully admissible 

before this Tribunal.  

 

a. Lack of actual dispute or a foreseeable specific future dispute. 

 

84. PRC v. El Salvador has delineated the instance when the permissible act of nationality 

planning becomes an abuse of the arbitral process:
32

 

 

“[T]he dividing-line occurs when the relevant party can see an actual 

dispute or can foresee a specific future dispute as a very high 

probability and not merely as a possible controversy. In the Tribunal’s 

view, before that dividing-line is reached, there will be ordinarily no 

abuse of process; but after that dividing-line is passed, there ordinarily 

will be.” 

 

85. Consequently, in order to establish whether an abuse of process has been committed, this 

Tribunal must determine whether a dispute was existing at the time of the transfer,
33

 or 

                                                
31 pars. 35-36. 
32 par. 2.99. 
33 Aguas del Tunari vs. Bolivia. 
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alternatively, whether any specific future dispute could have been foreseen with a very 

high probability.
34

 

 

86. Proceeding from the definition of “dispute” in Mavrommatis Palestine Concessions,
 
it is 

plain from the facts that there was no disagreement on a point of law or fact or a conflict 

of legal views or of interests between the parties at the time of the share transfer.  

 

87. Neither could any specific future dispute have been anticipated with a very high level of 

probability. CAM acquired its interests in FBI on 17 March 2010, eight months before 

the passage of The Act and one year and three months before the enactment of The 

Ordinance. As will be discussed below, at that point, a specific future dispute could not 

be foreseeable.  

 

88. As regards The Act, experience shows that political parties make pronouncements and 

promises as a matter of course during the months leading up to the elections. Campaign 

rhetoric, however, especially when the persons communicating such rhetoric are not yet 

in power, has never been a very reliable indicator for the actual form or shape or 

effects of the promised policy once enacted and implemented. 

 

89. Even assuming, however, that Claimant might have foreseen the enactment of tougher 

regulations against alcohol, this does not meet PRC v. El Salvador’s high standard of 

foreseeability of a specific future dispute. At the time of the execution of the SPA, 

Claimant had no way of knowing the exact contents of the regulations against 

alcohol, and whether this regulation would be expropriatory of its rights of violative 

of the FET standard in the BIT. Thus, Claimant had no way of determining whether 

the future regulations would lead to a dispute, much less a specific dispute, which 

would lead to an actionable claim under the BIT.  

 

90. As regards The Ordinance, the records do not show that CAM could have foreseen its 

enactment. At the time of the share transfer, Claimant could not have had any idea 

                                                
34 PRC v. El Salvador, par. 2.99. 
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regarding the possible harmful effects of Reyhan, having relied in good faith upon 

Ruritania’s warranty in the SPA that the products of FBI do not pose risks other than 

those which are ordinary for similar alcoholic beverages, and having been deprived 

access to the 2005 HRI interim report which concluded that consumption of Reyhan 

concentrate may lead to a higher risk of cardiac complications. 

 

b. The transfer of shares for a nominal amount is not an indicium 

of bad faith. 

 

91. In Société Générale v. Dominican Republic, the tribunal has ruled, in response to the 

argument that the transfer of shares for a nominal purchase price of USD 2 cannot qualify 

as an investment, that “[t]he purchase of property for a nominal price is a normal 

kind of transaction the world over when there are other interests and risks entailed 

in the business.”
35

 It then declined Respondent’s argument that the claims are beyond 

the jurisdiction of the tribunal or that the claim was inadmissible based on this ground.  

 

92. Applying this rule to the case at bar, even if the purchase price of FBI shares valued at 

USD 300 million was less than USD 5,000, the fact that transfers of property for a 

nominal sum is commonplace should not lead to a conclusion that there is abuse of 

process. Similar to the Société Générale, the principal objective of the transaction was the 

potential profitability of the investment.  

 

c. The Confidential Memo does not prove that the transfer of 

shares was made only to bring a claim under the BIT. 

 

93. Ruritania argues that a reading of the Confidential Memo shows that the underlying 

purpose of the share transfer was to bring a claim under the BIT. Claimant submits that 

this is an unfounded conclusion and a blatant misreading of the document, as nowhere in 

the Confidential Memo does it appear that the purpose of the restructuring is to 

bring a claim under the BIT. On the contrary, a reading of the Confidential Memo 

                                                
35 par. 36. 
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shows that three different criteria were considered before the choice of jurisdiction 

was finalized, namely, the advantages of the legal environment, the tax consequences of 

restructuring, and the presence of a Contifica group company in the jurisdiction being 

considered. Furthermore, the last sentence of the Confidential Memo which states that, 

“In Cronos, dividends, royalty payments and income received from sale of shares are 

taxed at acceptable rates”
36

 buttresses the fact that corporate reorganization was 

undertaken because of tax considerations, and not because of BIT protection. 

 

(2) The claim related to the breach of the umbrella clause is admissible. 

 

94. Arbitral practice shows that tribunals would only give effect to the forum selection 

clause in the investment contract if the claim brought before it is a contract breach, 

and not a treaty breach. 

 

95. In partly annulling an ICSID award in CAA v. Argentina, the ad hoc Committee 

differentiated treaty breaches from contract breaches. While contract breaches are subject 

to the contractual forum selection clauses, treaty breaches are not, and the treaty-based 

jurisdiction of international arbitral tribunals to decide on violations of treaty breaches is 

not affected by domestic forum selection clauses in contracts.
37

 Thus, where the claim 

brought before an international tribunal deals with a contract breach, the tribunal will 

give effect to the choice of forum clause in the contract.
38

 However, where the 

fundamental basis of the claim is a treaty, the existence of an exclusive jurisdiction 

clause in a contract will not bar the application of the treaty standard.
39

  

 

96. Following this trend, the tribunal in SGS v. Paraguay ruled that a contractual forum 

selection clause cannot override the jurisdiction of a Tribunal organized under a 

BIT to hear BIT-based claims. This is because claims based on umbrella clauses are 

legally distinct from contractual claims, even if they arise from a common set of facts. In 

                                                
36 Record, p. 24. 
37 DOLZER & SCHREUER, 219. 
38 CAA v. Argentina, par. 98. 
39 Id., at par. 101. 



  

25 of 48 

 

upholding that it may take cognizance of the claim, the tribunal stated that, “even if the 

alleged breach of the treaty obligation depends upon a showing that a contract … has 

been breached, the source of the obligation cited by the claimant, and hence the source of 

the claim, remains the treaty itself.”
40

 

 

97. In this case, Claimant’s claim before this Tribunal, while related to the SPA, deals with a 

treaty breach involving Ruritania’s failure to live up to its obligation under the umbrella 

clause to fulfill obligations that it owes to CAM. As source of this claim is not a contract 

breach but a breach of the BIT, Claimant’s claim regarding the breach of the umbrella 

clause is admissible before this Tribunal notwithstanding the presence of a forum 

selection clause in the SPA.  

 

II. RURITANIA VIOLATED ITS OBLIGATIONS UNDER THE BIT AND 

INTERNATIONAL LAW TOWARDS CAM BY ADOPTING REGULATORY 

MEASURES AFFECTING THE MARKETING AND SALE OF FREEBREW 

BEER.  

 

A. RURITANIA EXPROPRIATED CAM’S INVESTMENTS IN FBI. 

 

98. Article 4 of the Ruritania-Cronos BIT prohibits the host state from directly or indirectly 

expropriating, nationalizing, or subjecting covered investments to measures whose effects 

are equivalent to expropriation or nationalization, except where the expropriation is for 

the public benefit, not discriminatory, carried out under due process of law, and against 

compensation. 

 

99. In order to determine whether there is a violation of Article 4 of the Ruritania-Cronos 

BIT, this Tribunal must analyze the acts of Ruritania on two levels.  

 

                                                
40 SGS v. Paraguay, par. 142. 
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100. First, it must make a determination of whether the host state expropriated the investment 

by “directly or indirectly expropriating, nationalizing, or subjecting covered investments 

to measures whose effects are equivalent to expropriation or nationalization.”  

 

101. Second, in the event that this Tribunal finds that Ruritania has expropriated the 

Investment, it must determine whether the expropriation is excused under Article 4 for 

having satisfied the four essential requirements set by the BIT, that is, that the 

expropriation is (1) for the public benefit, (2) not discriminatory, (3) carried out under 

due process of law, and (4) against compensation. 

 

102. As will be discussed below, Ruritania’s acts amount to expropriation as the term is 

defined in the BIT, and this expropriation is unjustified as it fails to meet the four criteria 

in order to be excusable under the BIT.  

 

(1) Ruritania expropriated Claimant’s Investments by subjecting them to 

indirect expropriation or to measures whose effects are equivalent to 

expropriation or nationalization. 

 

103. Claimant submits that Ruritania (a) indirectly expropriated CAM’s trademarks and 

trade dress rights, and (b) subjected CAM’s investments in FBI to measures whose 

effects are equivalent to expropriation.  

 

a. Ruritania indirectly expropriated CAM’s trademarks and trade 

dress rights.  

 

104. In CME v. Czech Republic, indirect expropriation was defined as measures enacted by the 

host state that do not involve overt taking, but that effectively neutralize the benefit of the 

foreign owner’s investment.
41

 While expropriation is normally determined on a case to 

case basis, the test applied by tribunals in determining the existence of expropriation is 

                                                
41 CME v. Czech Republic, par. 591. 
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whether a substantial deprivation of the economic use and enjoyment of property rights 

has occurred as a consequence of the regulations implemented by the state.
42

 

 

105. A substantial deprivation of the economic use and enjoyment of property rights exists 

when the measures taken by the host state substantially affects the rights targeted by the 

measure as to reduce or remove the legitimate benefits related to these rights such that 

they render their further possession useless.
43

  Thus, in MECSH v. Egypt, the tribunal 

ruled that measures taken by the government which resulted to the deprivation of the 

use and benefit of the investor’s investments amounted to a “creeping” or “indirect” 

expropriation within the meaning of the relevant investment treaty.
44

 

 

106. In this case, the plain packaging requirement imposed by Ruritania indirectly 

expropriated CAM’s rights to the intellectual property used by FBI, thereby 

impairing its trademark rights. By requiring CAM to use a plain white label on the 

container of the alcoholic beverage and to use the same color and font for the text of the 

label, Ruritania had effectively prohibited CAM from using its registered trademarks 

corresponding to the brands of beer produced by FBI.  

 

107. The regulations passed by Ruritania effectively prohibited CAM from using its protected 

trademarks, such that further possession of these rights is rendered useless. While CAM 

may still exercise its right under Article 16(1) of the TRIPS Agreement to prevent third 

parties from using its trademarks without its consent, the prohibition against their use 

by Claimant itself still constitutes a clear deprivation of the economic use and 

enjoyment of its property rights over its trademarks, as the right to prevent the use by 

third parties is rendered illusory when Claimant itself is prohibited from using them. It 

does not matter that, as Respondent argues, CAM remains to be the owner of these 

intellectual property rights, for this is actually an indicia of the existence of indirect 

                                                
42 See DOLZER & SCHREUER, p. 101, citing TECMED v. Mexico, par. 115.  
43 RFCC v. Morocco, par. 69. 
44 par. 107. 
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expropriation: that the investor’s title remains untouched, but that he is deprived of the 

possibility of utilizing the investment in a meaningful way.
45

  

 

b. Ruritania subjected CAM’s investments in FBI to measures 

whose effects are equivalent to expropriation. 

 

108. Under Article 4(1) of the Ruritania-Cronos BIT, expropriation may likewise take place 

when the investments are subjected to measures having an effect similar to that of 

expropriation. Thus, in Goetz v. Burundi, the tribunal ruled that the host state’s 

revocation of a free zone certificate can be regarded as a “’measure having similar effect’ 

to a measure depriving of or restricting property within the meaning of [the provision 

dealing with expropriation in the investment treaty].”
46

  

 

109. In this case, CAM was subjected to measures tantamount to expropriation when Ruritania 

enacted The Act and The Ordinance. By the passage of these regulations, CAM was 

prohibited from advertising or selling alcoholic beverages at professional sport 

establishment; from having its products served at places other than the premises of 

permanently operating catering establishments and only between 9 a.m. to 9 p.m.; and 

from serving its products in containers of more than 0.5L. In addition, CAM was forced 

to label Freebrew beer as possibly hazardous to health, notwithstanding Ruritania’s 

assurance that Freebrew beer does not pose risks other than those which are ordinary 

for similar alcoholic beverages, and notwithstanding valid challenges posed against 

HRI’s analysis of the data which served as basis for the report, and later on, The 

Ordinance. 

 

110. The totality of the effect of these regulations severely impaired CAM’s right to sell 

and market its products to such an extent as to render CAM’s investments in FBI 

useless. Not only did FBI’s revenue fall, but its sales, production and net profit have all 

significantly dropped since the adoption of The Act and The Ordinance.  

                                                
45 DOLZER & SCHREUER, 92. 
46 par. 124. 
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111. As the result of the implementation of The Act, FBI’s sales dropped by approximately 

60% during the first two quarters of 2011 with the company incurring lost net income of 

around USD 10 million and loss of revenue of 60%. In addition, following the adoption 

of The Ordinance and the continued implementation of The Act, FBI’s sales fell further 

by 20%, and in the last quarter of 2011, its revenue fell to a mere 10% of what it used to 

be in 2009. As regards the production of FBI’s brewery, the record shows that, from an 

output of 130,000,000 decaliters in 2010, the output of FBI’s brewery has decreased to 

5,000,000 decaliters in 2012. These effects have led to the cessation of FBI’s 

operations, its failure to comply with its financial covenants with its various lenders, 

and the pledge of all of FBI’s tangible assets to its creditors. 

 

112. All these show a clear case of substantial deprivation of the economic use and 

enjoyment of CAM’s property rights in FBI. CAM’s investments in FBI have been 

rendered useless as a direct result of Ruritania’s acts. Ruritania should therefore be held 

liable for violating the prohibition against the enactment of expropriatory measures. 

 

(2) The expropriation was inexcusable.  

 

113. Following a finding that an expropriation has taken place, all of the essential 

requirements of Article 4 must be satisfied in order for such expropriation to be 

excusable.  

 

a. There was no compensation. 

 

114. At the outset, Claimant points out that Ruritania has not paid any form of compensation 

to CAM, hence, one of the essential requirements set by the BIT has not been complied 

with. The expropriation is thus clearly in violation of the BIT, as it failed to comply with 

at least one of the essential requirements under Art. 4(1)(d). 
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b. There was no due process of law. 

 

115. In Sedco, Inc. v. National Iranian Oil Co., Judge Brower stated that, by the nature of 

indirect expropriations, which are normally “accomplished furtively by a series of 

ostensibly valid measures that collectively deprive an investor of its property rights,” it is 

hard to imagine how these kinds of expropriation could comply with the due process 

requirements for a lawful expropriation.
47

 Indeed, in this case, Respondent has 

expropriated CAM’s investments through a series of measures that, individually and 

cumulatively, deprive the investor of its property rights. Clearly, Respondent has not 

carried out the expropriation under due process of law, and in fact, even denies that 

expropriation took place.  

 

c. There was discrimination.  

 

116. Discriminatory acts arise when there is an unjustifiable differential treatment among 

businesses within the same area of activity,
48

 regardless of whether there is intent to 

discriminate.
49

 In this case, the cumulative effects of the measures enacted by 

Ruritania are discriminatory against CAM. The regulation on the sale and marketing 

of alcoholic beverages, while seemingly a regulation of general applicability, is just the 

first of many regulations that affected CAM’s sales, revenue, production and net profit.  

 

117. The prohibition on the sale and service of alcoholic beverages in containers of more 

than 0.5L, while seemingly again a regulation of general applicability, is clearly 

discriminatory, as Freebrew beer was the only beer produced in Ruritania that is being 

packed in bottles larger than 0.5L.   

 

118. The issuance of the HRI report which claimed specifically that “consumers of 

[Freebrew] beer were exposed to a higher risk of cardiac complications due to the effects 

                                                
47 (1986) 10 Iran-US CTR 180, 25 ILM 629, 649; See REISMAN & SLOANE. 
48 DOLZER & SCHREUER, 177. 
49 Siemens v. Argentina, par. 321. 
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of Methyldioxidebenzovat”
50

 is likewise discriminatory, as it singled out Freebrew beer 

from among the many food products containing Reyhan as the product which exposes its 

consumers to cardiac complications. Furthermore, the timing of the release of the report 

is suspect, as the study had already been concluded in 2009, but was the report was only 

made public in July 2011 after the enactment of the The Ordinance and after the 

enactment of other measures with detrimental effects to CAM.  

 

119. Finally, The Ordinance is again discriminatory against CAM. While it applies to all 

products containing Reyhan, CAM is the only producer of alcoholic beverage affected by 

this regulation. Thus, while CAM is forced to label is products as possibly hazardous to 

the health of its consumers on the basis of a questionable report, its competitors have 

taken advantage of the situation by labeling and marketing their products as “Reyhan-

free.” 

 

120. The cumulative effect of these regulations shows that CAM has been targeted, and has 

been the hardest-hit, by these issuances. The intent of Respondent to discriminate against 

CAM is clearly shown by its actions and their net effect, which is the substantial 

deprivation of CAM’s use and enjoyment of its property rights.  

 

B. RURITANIA VIOLATED ITS OBLIGATIONS TO PROVIDE FAIR AND EQUITABLE 

TREATMENT. 

 

(1) Ruritania guaranteed fair and equitable treatment. 

 

121. Article 2(1)(b) of the Ruritania-Cronos BIT provides that each contracting state shall, in 

every case, “accord Investments by Investors of the other Contracting State fair and 

equitable treatment…under this Treaty.” Without qualification, Ruritania thus 

guarantees fair and equitable treatment to CAM in every case. With this broad 

                                                
50 Record, p. 4, par. 14. 
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undertaking, Claimant submits that the following comprehensive definition pronounced 

in TECMED v. Mexico applies:
 51

 

 

“The Arbitral Tribunal considers that this provision of the Agreement, in 

light of the good faith principle established by international law, requires 

the Contracting Parties to provide to international investments 

treatment that does not affect the basic expectations that were taken 

into account by the foreign investor to make the investment. The 

foreign investor expects the host State to act in a consistent manner, free 

from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and 

regulations that will govern its investments, as well as the goals of the 

relevant policies and administrative practices or directives, to be able to 

plan its investment and comply with such regulations.”  

 

122. In quoting this definition, DOLZER & SCHREUER considered the following principles or 

standards embraced by the FET guarantee: (a) protection of the investor’s legitimate 

expectations; (b) the transparency standard; (c) due process; and (d) discrimination. 

Ruritania violated all these standards, thereby reneging on its FET guarantee, in enacting 

The Act and The Ordinance. 

 

a. Ruritania failed to protect CAM’s legitimate expectations.  

 

123. To fully protect the legitimate expectations of an investor, the host state is required to 

act in a manner without arbitrarily deviating from its given legal framework. The 

legal framework, on which the investor is entitled to rely, consists of assurances 

contained in decrees, licenses, executive assurances and contractual undertakings.
52

 In 

this particular case, the sources of CAM’s legitimate expectations are (1) the SPA; (2) the 

TRIPS Agreement; (3) the Trade Mark Act of Ruritania; and (4) the Paris Convention. 

                                                
51 para. 154. 
52 DOLZER, p. 134. 
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i. Ruritania failed to ensure the product safety of 

Freebrew. 

 

124. Under the Warranties and Representations under the SPA, Article 9.2.1 provides that the 

products of the Brewery do not pose any risk to the consumers, other than those which 

are ordinary for similar alcoholic beverages. Thus, based on a contractual commitment, 

CAM has a legitimate expectation that the products of FBI are safe. Its expectation is 

further strengthened based on the following circumstances: (1) FBI is oldest and largest 

brewery in Ruritania and for no less than 80 years, its products, beer in particular, have 

been widely accepted and have not been strictly regulated; (2) Reyhan, likewise, has been 

present in Ruritania’s market for so long that it has been regarded by many as a 

“traditional” staple in their local food products; (3) for 80 years, there was no need to 

regulate the use of Reyhan as no reported deaths or alarming diseases arose from its 

consumption; and (4) FBI was acquired from none other than the SPF. 

 

125. However, Ruritania violated its express warranty in the SPA that the products of the 

Brewery do not pose any risks to the consumers. On 30 June 2011, the MHSS adopted 

The Ordinance, which requires any product containing Reyhan concentrate to be labeled 

with an explicit warning that “This product contains Reyhan concentrate, consumption of 

which according to the results of scientific research may lead to higher risk of cardiac 

complications.”  

 

126. Remarkably, the Ruritania already knew in 2005 that there exists an ongoing study 

about the harmful effects of Reyhan based on the interim report, and yet in 2008 

they warranted the safety of FBI’s products by executing the SPA. Thus, the labeling 

requirement, which was not forthcoming, obliterated any guarantee of product safety. 
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ii. Ruritania prevented CAM from using its trademark 0.8 

L bottle. 

 

127. Investors expect that they will not be deprived of their investments without just 

compensation; and that the legal instruments that govern their actions or investment are 

to be used by the host state in conformity with the functions usually assigned to such.
53

 

Accordingly, CAM submits that Ruritania must, in good faith, implement the TRIPS 

Agreement, as signatory to WTO, and its Trade Mark Act law. 

 

128. Both Ruritania and Cronos are members of the World Trade Organization, thus 

making the TRIPS Agreement applicable.
54

 Under Article 16(1) of the TRIPS 

Agreement, CAM has an exclusive right to prevent all third parties from the use of the 

trademark, i.e. the bottle and the brand name, which will cause market confusion. 

 

129. However, contrary to this guarantee, Ruritania passed The Act, which under Section 8, 

prohibits the use of 0.8L bottles. In effect, the regulation passed by Ruritania effectively 

prohibited CAM from using its protected bottle. Thus, the legitimate expectation of the 

Claimant to make full use of its intellectual property rights has been blocked by the 

passage of The Act.  

 

iii. Ruritania prevented CAM from fully enjoying its brand 

and image.  

 

130. Under the Trade Mark Act of Ruritania, Respondent assured CAM that the use of its 

trademark, i.e. the brand and image of Freebrew, can only be cancelled if it has not been 

used for five years. The very purpose, however, of the brand and image of Freebrew, was 

rendered inutile by The Act contrary to its patent laws.  

 

                                                
53 SCHILL, 334. 
54 TRIPS Agreement, Article 1 (3). 
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131. Section 8 of The Act restricts the label of Freebrew to plain-white labels with uniform 

colored markings and fonts in order to prevent highlighting the brand. But, as recognized 

by the International Trademark Association, and even by way of logic, it is only when the 

mark is distinctive that it becomes more well-known.
55

 Hence, the plain packaging 

requirement of Freebrew restricted CAM from utilizing its brand.  

 

132. These restrictions in effect erased the branding of the product by diminishing the 

elements of the trade dress and trademark of FBI, therefore losing its unique selling 

proposition. Thus, the legitimate expectation of the Claimant to make its image more 

distinctive remained unfulfilled with the implementation of The Act. 

 

iv. Contrary to the Paris Convention, Ruritania prevented 

CAM from utilizing its trademark. 

 

133. Ruritania is a signatory to the Paris Convention. Article 1(2) of the Paris Convention 

protects trademarks aside from other intellectual property rights. As discussed, Ruritania 

implemented The Act, which prevents the Claimant from totally using the 0.8L bottle and, 

which, precludes CAM from fully enjoying its Freebrew brand and image. With 

Respondent preventing CAM from fully utilizing its trademarks, it cannot be said that 

they are being fair and equitable to the foreign investor. 

 

b. Ruritania violated the transparency requirement. 

 

134. Transparency and the protection of the investor’s legitimate expectations are closely 

related. As discussed, Ruritania frustrated CAM’s legitimate expectations, thereby 

violating the transparency requirement. Fair and equitable treatment exists when a 

host state’s actions are not ambiguous. There should be no room for doubt or 

uncertainty.
56

 It is expected that the government’s actions would be free from any 

                                                
55 See TRADEMARK BASICS, 4. 
56 Metalclad v. Mexico. 
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ambiguity that might affect the early assessment made by the foreign investor of the 

situation affecting its investment.
57

 

 

i. Ruritania abruptly and drastically changed the business 

environment when it enacted restrictive alcohol-control 

measures. 

 

135. In violation of the transparency requirement, Ruritania failed to accord CAM a stable and 

legal business environment soon after it purchased FBI. In CMS Gas Transmission 

Company v. Argentina, the tribunal held that a stable legal and business environment 

is an essential element of FET. Thus, entirely transforming such environment under 

which the investment was made constitutes a violation of the FET standard, more so 

when the guarantees granted to the foreign investor are not protected.
58

  In TECMED v. 

Mexico, the tribunal likewise held that a State must not “arbitrarily revoke any 

preexisting decisions or permits issued by the State that were relied upon by the 

investor….to plan and launch its commercial and business activities.
59

 

 

136. Here, Ruritania acted inconsistently and failed to provide CAM with a stable legal and 

business environment when it issued The Act and The Ordinance. The existing legal 

framework of the host state is an important source of expectation on the part of the 

investor,
60

 and yet, Ruritania fundamentally changed its laws thereby affecting CAM’s 

recently acquired investment.  

 

137. The Ordinance abruptly affected the reputation of Freebrew when it imposed a labeling 

requirement branding the product as unsafe for consumption. The Act drastically changed 

its regulating policies such as restrictions on sale and consumption of alcoholic 

beverages. Further, the Act ordered marketing restrictions. More importantly, the Act 

placed a bottling requirement, which effectively had a selective and discriminatory 

                                                
57 TECMED v. Mexico. 
58 CMS v. Argentina (Award). 
59 TECMED v. Mexico. 
60 DOLZER, 134. 
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application to FBI. These measures of Ruritania then were unforeseeable at the time 

CAM acquired its investments in FBI.  

 

138. Likewise, the element of inconsistency was present. On one hand, it hosts a competitive 

international bidding, marketing the business as lucrative. And on the other hand, it 

enacts a law that would not make it sell. Thus, Ruritania violated the FET standard by 

destabilizing the environment in which the investment was made. 

 

ii. Ruritania took inconsistent positions as to the safety of 

Reyhan substances in its food products. 

 

139. The FET standard is violated when there is inconsistency of action among the arms of 

government in relation to the same investor. The state has an obligation to act coherently 

and apply its policies consistently.
61

 In this case, the MHSS warned the public that 

Reyhan-laden products, including Freebrew, are unsafe. Another governmental agency 

however, the SPF, guaranteed that the alcoholic beverages of FBI are safe. These two 

diametrically opposed positions truly violate the transparency requirement under the 

FET. 

 

140. Ruritania was also not transparent when it withheld information on the pertinent research 

resulting to The Ordinance. Under the SPA, Ruritania warranted the products of the 

brewery as risk-free, when it was in their knowledge based on the HRI report as early as 

1999, or a period of 10 years, that Reyhan, infused in Freebrew, may possibly pose health 

risks. In the 2005 interim report, Ruritania already knew that products with Reyhan are 

unsafe. Nevertheless, without even having finished the research, they proceeded with the 

sale of Freebrew. Even worse, Respondent guaranteed the safety of such product 

although such was yet to be proved. Had these pieces of information been given to CAM, 

then CAM would have reconsidered investing in FBI.  
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c. Ruritania failed to accord CAM due process in enacting The 

Ordinance. 

 

141. In Waste Management v. Mexico, the tribunal defined a violation of fair and equitable 

treatment as involving lack of due process leading to an outcome which offends judicial 

propriety – as might be the case with a manifest failure of natural justice in judicial 

proceedings. In cases where property rights will be lost, proper notice is required.
62

 

Accordingly, lack of due process may occur when there is a lack of procedural propriety 

such as when there was no notice, or when no opportunity to appear was given.
63

 Any 

procedural irregularity that may have been present would have to amount to bad faith, a 

wilful disregard of due process of law or an extreme insufficiency of action.
64

 

 

142. Based on the situations elucidated in Waste Management, CAM submits that Ruritania 

denied CAM its due process rights by omitting procedural requirements as regards The 

Ordinance. First, it was adopted without any consultation with FBI or other affected 

parties. Second, not only was there lack of prior hearing, there was also no due process ex 

post facto. Despite the fact that the study was already concluded as early as 2009, the 

information regarding the report leading to the Ordinance was disclosed only in July 

2011, whereas The Ordinance was adopted on June 30, 2011. This one-month difference 

prevented any immediate discussion between the parties; and the lapse of two full years 

from the conclusion of the report to the notification of CAM clearly shows that Ruritania 

acted negligently.  

 

143. Thirdly, in adopting The Ordinance, MHSS purely relied on the report of the HRI, which 

contained several fallacies. The report claimed that consumers of Freeebrew beer were 

exposed to a higher risk of cardiac complications due to the effects of 

methyldioxidebenzovat, an active chemical ingredient found in Reyhan concentrate. It 
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must be noted that methyldioxidebenzovat is just part of Reyhan concentrate. The ratio 

between the two would imply that the amount of methyldioxidebenzovat could never 

exceed the amount of Reyhan. Applying the analogy, each bottle of Freebrew would only 

have less than 0.03 to 0.05 grams of methyldioxidebenzovat, which is far different from 

the dosage tested. This means that consuming one to five bottles of Freebrew would not 

have an effect similar to what the report purported to be. Fourthly, The Ordinance relied 

on a discriminatory study, which focused only on Freebrew beer. Freebrew beer is not the 

only product that contains Reyhan.  

 

144. Furthermore, Ruritania violated due process when they omitted procedural requirements 

on the release of The Ordinance. There was a violation of due process when Ruritania 

denied, without reason, FBI’s request to lift the labeling requirement pending further 

investigation on the matter and when it did not act against the bad propaganda aired in 

Ruritania’s most popular television channels against Freebrew, depicting it as containing 

poisonous Reyhan.  On the first instance, Ruritania did not accord to FBI the proper 

procedural requirement due them by an outright denial of their request. There was also no 

mention of further investigation based on the studies conducted by FBI. The state’s 

inaction regarding bad advertisements against the product further strengthens their 

indifferent attitude towards FBI’s situation. 

 

145. Due process refers to the standard of treatment an individual is entitled to and which he 

must, as a requirement of law, be accorded in the process of a government action to 

restrict or limit one or more of his fundamental human rights. The MHSS failed to accord 

proper procedure to CAM in numerous instances. Ultimately, and after a cumulative 

appreciation of these actions, CAM submits that Ruritania willfully disregarded due 

process.   
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d. Ruritania subjected CAM to discriminatory measures. 

 

146. An act is discriminatory if there is difference of treatment on the basis of race, religion, 

political affiliation, disability, nationality and other criteria.
65

 Discrimination arises when 

there is unjustifiable differential treatment among businesses within the same industry or 

businesses with similar activity, or businesses having similar concerns regardless there’s 

a violation of domestic law. The act can have a discriminatory effect.
66

  

 

147. According to SCHREUER, there are two key schools of thought to determine if an act is 

discriminatory. One concerns the basis of comparison for the alleged discrimination, or 

the “sole effect” doctrine. The other concerns the question whether discriminatory intent 

is a requirement for a finding of discrimination or whether the fact of unequal treatment 

is sufficient.
67

  

 

148. Claimant submits that the former governs in this case. This is because under Article 3(b) 

and (c) of the BIT, “Neither Contracting State shall in its territory xxx subject Investors 

of the other Contracting State, as regards their activity in connection with Investments, to 

treatment less favorable than it accords to its own Investors or to Investors of any third 

State;” or, impair by arbitrary or discriminatory measures the management, maintenance, 

use, enjoyment or disposal of Investments of Investors of the other Contracting State. 

 

149. CAM concedes that the discriminatory intent of Ruritana is discreet. But, in the case of 

Siemens v. Argentina, the tribunal concurs that intent is not decisive or essential for a 

finding of discrimination, and that the impact of the measure on the investment would 

be the determining factor to ascertain whether it had resulted in non-discriminatory 

treatment.
68

 Hence, the test to be referred to is in Enron v. Argentina, where the tribunal 
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described an act discriminatory as any capricious, irrational or absurd differentiation in 

the treatment of different sectors of the economy.
69

  

 

150. The Act’s regulation on the bottle sizes, amounts to an unjustifiable differential treatment 

among businesses in the same industry. While it purports to apply to all alcoholic 

beverages, the regulation solely affects Freebrew beer, as it is the only beer produced in 

Ruritania packed in bottles larger than 0.5L. The measure is therefore discriminatory 

because the restriction solely affected FBI, as FBI’s competitors already sold their beers 

at 0.5L bottles at the time of the adoption of the measure. Thus, while FBI was forced to 

partially suspend operations in order to implement a comprehensive reconfiguration of its 

bottling line in order to conform with the bottle size requirement, incurring in the process 

a drop in sales of 60%, loss of revenue of 60% and a loss of net income of around 

USD 10 million, the producers of other beer brands were not at all affected by the 

new regulation. 

 

151. The Ordinance, while it applies to all Reyhan-laden products, nevertheless solely affects 

Freebrew beer because among alcoholic beverages, Freebrew’s unique market 

proposition is its distinct taste due to Reyhan concentrate added as flavoring. Since 1928 

when Freebrew was first introduced, it was not reformulated. Therefore, Freebrew was 

popularized because it was the alcoholic beverage with Reyhan content and therefore was 

likewise the only alcoholic beverage affected by The Ordinance. 

 

152. Moreover, the Ordinance discriminates Freebrew beer to other products with Reyhan 

concentrate. This is because among the products that contain Reyhan, Freebrew was 

specifically mentioned in the report wherein consumers of which can be exposed to a 

higher risk of cardiac complications. Ruritania, through HRI, unjustifiably differentiated 

its treatment with Freebrew as the report did not enumerate nor disclose all products that 

have Reyhan. As an effect, it directly isolated Freebrew from the rest as a product that 

may cause higher exposure to cardiac complications.  

 

                                                
69 Enron v. Argentina. 
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III. CAM IS ENTITLED TO MORAL DAMAGES FOR THE ARREST OF ITS 

OFFICERS ON ACCOUNT OF RURITANIA’S VIOLATION OF THE FULL 

PROTECTION AND SECURITY STANDARD.  

 

A. RURITANIA’S UNLAWFUL DETENTION OF MESSRS. GOODFELLOW AND STRAW 

CONSTITUTES A BREACH OF THE FULL PROTECTION AND SECURITY STANDARD 

UNDER THE BIT.  

 

(1) Ruritania subjected CAM’s executives to unlawful detention.  

 

153. In the pertinent case of DLP v. Yemen, the ICSID tribunal recognized unlawful detention 

caused by the physical action of the state’s police forces as a ground to award moral 

damages to the investor.  

 

154. The facts in DLP are analogous to this case. Hence, notwithstanding that DLP is only one 

of the few investment arbitration cases,
70

 which granted moral damages to the investor-

corporation, the case can nevertheless be applied here given the similarity of the 

circumstances. As in AES v. Argentina, if the underlying dispute presents a high level of 

similarity, the tribunal considers the position expressed by other tribunals.  

 

155. In DLP v. Yemen, the investor-contractor undertook the building of roads in Yemen. In 

the course of construction, armed individuals, including a local council constituent, 

demanded DLP’s employees to make payments and threatened them with the use of 

automatic weapons. The company’s manager received threats, with the armed group 

asking him to leave the country as his life will be in danger.  

 

156. As in this case, three of the company’s executives were arrested and detained by the 

Yemeni army under the pretext of an altercation, but under no stated legal reason. These 

executives suffered the stress and anxiety of being harassed and detained by the agents of 

Yemen. All this time, Yemen, like Ruritania, did nothing to protect the investment or the 
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investor. Subsequently, this State inaction led to the award of USD 1 million in moral 

damages.  

 

157. Here, Messrs. Goodfellow and Straw also suffered from imprisonment at the hands of 

Ruritanian police in the Freecity International Airport from 1 December 2011 to 3 

January 2012. For 11 days, they were detained without legal justification notwithstanding 

that they were then legally free to leave.
 
At that time, they were not yet summoned by the 

state for bribery interrogations, and thus had the right to liberty.  

 

158. Moreover, Ruritania’s Prosecutor’s Office insinuated on national television that the 

police restrained Messrs. Goodfellow and Straw because “they will not let people 

responsible for corruption escape investigation.”
71

 These statements were unduly 

prejudicial given that CAM’s executives were then considered innocent – their 

interrogation set on 2012 had not been conducted, and obviously, the bribery case against 

them had not been concluded. Worse, the police officers of Ruritania gave notoriety to 

their detention by airing it on Respondent’s most popular television. All this time, 

Ruritanian authorities never apologized for their respective conduct concerning the 

detention of CAM’s executives.  

 

159. Combining all the actions of the State, Ruritania unapologetically subjected Messrs. 

Goodfellow and Straw to unlawful detention without due process of law, coupled with 

malice as can be seen in the damaging statements and national intrigue. Logically, these 

circumstances amount to unlawful detention justifying the award of moral damages to 

CAM, as in DLP v. Yemen.  
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(2) This unlawful detention implemented without due process of law 

constitutes a breach of Ruritania’s BIT-obligation to provide full 

protection and security to the investment of CAM.  

 

160. As worded, Article 2.1 (b) of the Ruritania-Cronos BIT provides that Ruritania shall “in 

every case accord Investments by Investors of the other Contracting State…. full 

protection and security.” Evidently, no less than a “full” level of protection and security 

must be afforded by Respondent to Claimant. In several cases, tribunals had advanced 

different ranges of the full protection and security standard.
72

 

 

161. In AAP v. Sri Lanka, the tribunal set the duty to afford full protection and security to an 

absolute standard imposing strict liability. In that case, the tribunal held that the 

obligation requires the taking of “all” possible measures to prevent the killings and 

destruction of investments.  

 

162. Later on, the tribunals in Rumeli v. Kazakhstan, Saluka v. Czech Republic, and BGGP v. 

Argentina took the stance that the full protection and security standard is limited to 

physical security, which means the protection only covers the physical integrity of an 

investment against interference by use of force. But Azurix v. Argentina provides an 

opposite view. The tribunal therein found that full protection and security may be 

breached even if no physical violence or damage occurs.  

 

163. Siemens v. Argentina also held that “full protection and security” goes beyond physical 

security since the BIT definition of investment therein covered intangible assets. In CAA 

v. Argentina, the tribunal made clear that the standard cannot be limited absent restrictive 

wordings in their BIT to only cover physical interferences. Then, the tribunals in Biwater 

v. Tanzania, National Grid v. Argentina, AES v. Hungary, and Siag v. Egypt, clarified 

that States may draft their treaty duties to investors using broad language such as “full 

protection and security” without expressly limiting its scope; and if this is the situation at 
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hand, then the tribunal can have an expansive construction of the words “full protection 

and security.”.  

 

164. Based on these cases, the factors to be considered in espousing an extensive construction 

of the full protection and security standard include (1) the definition of investment; and 

(2) absence of words that limit the obligation to physical interferences. Here, the BIT is 

worded with an inclusive definition of investment, with the obligation of providing “full” 

protection and security unrestricted by any modifiers. Consequently, the latter set of cases 

providing a wider read of the standard is applicable.  

 

165. On the basis of the broad guarantee of Ruritania to afford full protection and security to 

investments, CAM submits that Respondent breached its duty when it failed to shield 

Messrs. Goodfellow and Straw from the psychological harm caused by the unlawful 

detention of their person, confinement without due process, damaging statements and 

national intrigue perpetrated by its agents.  

 

(3) Consequently, this breach of the full protection and security standard 

rooted from the unlawful detention committed by Ruritania entitles 

CAM to an award of moral damages. 

 

166. Having established that the grounds for awarding moral damages are present, Claimant 

now submits that in principle, CAM is entitled to recover compensation. In Helnan v. 

Egypt, the tribunal decided not to address the issue of moral damages by the claimant. In 

Funnekotter v. Zimbabwe, the claim for moral damages was dismissed for being belatedly 

filed. In at least six cases,
73

 the tribunals dismissed the claim for moral damages, not 

because it cannot be awarded in principle, but because of lack of evidence.  
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167. Noticeably, none of the tribunals expressly refused, as a matter of principle, to award 

moral damages to the investor itself.
74

 On the contrary, the tribunal in SARL v. Congo, 

recognized the possibility for corporations to claim compensation for moral damages 

considering the practice thereof in many municipal legal orders and in investor-state 

arbitration proceedings. 

 

168. Hence, in the pertinent case of DLP, the tribunal already granted moral damages to the 

corporation itself on account of the unlawful detention of its executives. There, the 

tribunal granted moral damages to the investor-corporation because three of its 

executives experienced psychological suffering directly resulting from the physical 

confinement exerted upon them by Yemen’s police officers.  In parallelism, CAM 

submits that it must likewise be awarded moral damages on account of the psychological 

harm rooted in the unlawful detention of its executives caused by the physical acts of 

Ruritanian agents.  

 

B. RESPONDENT FAILS TO JUSTIFY THE UNLAWFULNESS OF DETENTION 

PERPETRATED BY RURITANIA, THUS WARRANTING THE AWARD OF MORAL 

DAMAGES TO CAM. 

 

(1) Ruritania cannot claim that unlawful detention, being a FET 

violation, precludes the award of moral damages.  

 

169. Ruritania admits that it violated the full protection and security standard, but will likely 

counter that its violation will not entitle CAM to moral damages based on DLP.. In 

construing that case, Respondent will probably submit that the tribunal awarded moral 

damages on account of a FET violation, and not because of a breach of the full protection 

and security standard. 

 

170. Ruritania cannot refuse moral damages under this pretext. For one, there is yet no 

arbitrated case ruling that a violation of full protection and security standard will not 
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entitle the investor to moral damages. More importantly, the FET obligation and the full 

protection and security standard have been considered in AMT v. Zaire as interlocking 

concepts. In Azurix v. Argentina the tribunal even construed the full protection and 

security standard as a subset of the FET obligation, such that a violation of the latter 

already includes a breach of the former. 

 

171. Combining DLP and Azurix, it can be reasonably argued that since DLP construed 

unlawful detention as a violation of the FET obligation, necessarily, the said detention 

also contravenes the full protection and security standard. Hence, these two cases would 

support the construction that a tribunal may award moral damages to the claimant in 

situations involving unlawful detentions considered as a violation of the duty to afford 

full protection and security, as in this case. 

 

(2) The absence of egregious physical harm does not negate an award of 

moral damages.  

 

172. Respondent will submit that egregious physical harm must exist before the exceptional 

imposition of moral damages can be awarded by the tribunal.  

 

173. Indeed, in DLP, the tribunal did coin “exceptional circumstances” in awarding moral 

damages. However, CAM submits that a careful reading of the case would show that the 

phrase does not relate to any higher threshold for moral damages claims. Rather, the 

tribunal mentioned exceptional circumstances to depict the rarity of advancing personal 

injuries of the executives in investment treaties.
75

  

 

174. Ultimately, Ruritania committed to a “full” level of protection and security to CAM. 

Thus, in order to remain true to the BIT, CAM submits that not only egregious state 

behaviors would justify compensation. Otherwise, there will be no recompense for 

Ruritania’s unapologetic act of subjecting Messrs. Goodfellow and Straw to the stress 
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and anxiety of unlawful detention without due process of law, damaging statements, and 

national intrigue. 

 

 

PRAYER FOR RELIEF 

 

WHEREFORE, it is respectfully prayed that this Court reject the claims of Ruritania, and to 

adjudge and declare that: 

 

1. it has jurisdiction over the claims in the bifurcation agreement, in accordance with the 

Ruritania-Cronos BIT; and these claims be deemed admissible and given due course in 

these proceedings; 

 

2. the cumulative effect of both The Act and The Ordinance resulted in expropriation of 

CAM’s investments;  

 

3. alternatively, Ruritania violated its obligation to provide fair and equitable treatment to 

CAM; 

 

4. Ruritania violated its obligations in the Ruritania-Cronos BIT and in international law; 

and thus, Ruritania must pay USD 380 million as compensation for damages;  

 

5. Ruritania’s persecution of FBI’s executives breached the full protection and security 

guarantee; and thus, Ruritania must pay USD 1 million for moral damages.  

 

  Respectfully Submitted, 

  

COUNSEL FOR CLAIMANT 


