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STATEMENT OF FACTS 
 

 

1. Contifica group is a major international conglomerate.
1
 Contifica Enterprises Plc is its 

parent company. Claimant, Contifica Asset Management Corp. is a company incorporated 

under laws of the State of Cronos
2
 and a member of the Contifica Group.  

 

2. Respondent, the Republic of Ruritania entered into the BIT with the State of Cronos on 15 

March 1997.
3
 

 

3. FBI is Respondent’s oldest and largest brewery. Its most popular product is FREEBREW, a 

beer that is made of a local plant with a distinct taste, called Reyhan.
 4

 

 

4. In 2008 due to a financial crisis the Fund of Ruritania decided to privatise a number of 

assets.
5
 On 30 June 2008 Contifica Spirits S.p.A., a full owned subsidiary of Contifica 

Enterprises Plc, acquired FBI from the Fund through the signature of a SPA for USD 300 

million.
6
 This agreement expressly guaranteed that their products did not pose any risks 

other than those which are ordinary for similar alcoholic beverages.
7
   

 

5. Following the acquisition, Contifica Group heavily invested into FBI’s technology, design 

and equipment, transforming it into a state of the art facility. Its output increased by 30 % to 

130,000,000 decaliters per annum in 2010. The company flourished and was integrated into 

the Contifica group’s global procurement network, with various subsidiaries of the group 

supplying bottles, aluminium cans, yeast, hops and barley to FBI.
8
 

 

6. On 17 March 2010, as a part of an intra-group restructuring, the shares in FBI and the 

principal intellectual property used by FBI were transferred to Claimant.
9
  

 

7. On 20 November 2010, Ruritanian Parliament adopted the MAB Act, which severely 

restricted FBI’s ability to market and sell its products.
10

 It prohibited the marketing of beer 

                                                 
1
 Claim [4].  

2
 Ibid, [2].  

3
 Ibid,, [1].  

4
 Ibid, [5].  

5
 Ibid, [6].  

6
 Ibid, [7].  

7
 SPA. 

8
 Claim, [8]. 

9
 Ibid, [9].  
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on TV and at sporting events as well as the sale of beer at sport facilities, outdoors and 

anywhere between 9 pm and 9 am. It also imposed a labelling restriction that required the 

brand to be printed in the same font and colour.
11

 It further obliged all beer producers sell 

their beer in the 0.5 l containers.
12

  

 

8. The packaging requirement had a severe negative effect on FBI because most of the 

FREEBREW was sold in 0.8 l bottles, whereas competing beer brands were sold in 0.5 l 

bottles. For this reason, FBI had to reconfigure FREEBREW bottles that were sold in 0.8l 

which partially suspended the bottling of other brands for 6 months.
13

 As a result, FBI’s 

sales dropped by 60% and net income decreased by USD 10 milion.
14

  

 

9. On 15 June 2011, the HRI, a government funded research institution, released a report 

affirming the opposite that had been guaranteed in the SPA. The report asserted that that 

consumers of FREEBREW were exposed to a higher risk of cardiac complications because 

it contained Methyldioxidebenzovat, an ingredient found in Reyhan.
15

 

 

10. On 30 June 2011, Respondent adopted an Ordinance requiring any product containing 

Reyhan concentrate to be labelled with a warning.
16

 FBI had not been provided previous 

access to the report. The Ordinance applies only to products containing Reyhan, 

disregarding products containing Methyldioxidebenzovat from other sources.  

 

11. Claimant was finally provided with the report in July which uncovered the existence of the 

2005 interim report to the Ministry of Health and Social Security of Ruritania with the same 

conclusions.
17

 The research was carried out with a much higher dosage of 

Methyldioxidebenzovat than can be found in FREEBREW. The research also disregarded 

factors such as smoking, diet and weight.
18

 

 

                                                                                                                                                                  
10

 Claim, [10]. 
11

 Ibid, [11]. 
12

 Ibid, [12]. 
13

 Ibid. 
14

 Claim [13]. 
15

 Ibid, [14]. 
16

 Ibid, [15]. 
17

 Ibid, [16].  
18

 Claim, [17].  
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12.  On 20 August 2011, FBI wrote to the Ministry of Health about the flaws in the study, and 

requested the labelling requirements to be lifted pending further investigation. Respondent 

denied the request on 25 August 2011.
19

 

 

13. Meanwhile, FBI’s competitors sponsored several ‘analytical’ programmes on Ruritania’s 

most popular channels to highlight the dangers posed by Reyhan and started labelling their 

products as ‘Reyhan-free’.
20

 

 

14. On 10 December 2011, Claimant wrote to the President and the Minister of Foreign Affairs 

that the MAB Act is a de facto expropriation and violation under the BIT.
21

  

 

15. On 19 December 2011 Messrs Goodfellow and Straw, executives of FBI and Contifica 

Group were notified that the Prosecutor’s Office of Ruritania had commenced a criminal 

investigation against them. The Office was acting on “information” that they were allegedly 

involved in bribery of the officials of the Fund in connection with the acquisition of the FBI 

shares. The executive’s lawyers were informed that they could be summoned for an 

interrogation after the holiday season in the beginning of 2012.
22

 

 

16. Although advised by their lawyers that they could leave the country, on 23 December 2011 

Messrs Goodfellow and Straw were detained in the Freecity International Airport under the 

allegation that they were fleeing justice.
23

 The police passed the video of the detention to 

Free TV, Ruritania’s most popular channel. In an interview, the spokesman for the 

Prosecutor’s Office said that “[the law enforcement agencies of Ruritania] will not let 

people responsible for corruption escape investigation”.
24

 The executives spent 11 days in 

prison and were released without explanation, apology or compensation. The investigations 

were terminated on 20 June 2012 due to insufficient evidence.
25

 

 

17. As a result of the MAB act and the Ordinance, on 15 March 2012, the Board of Directors of 

FBI having considered the financial position of the company decided to partially suspend 

production, decreasing the output to 5,000,000 decaliters per annum.
26

 This is a marked 

                                                 
19

 Ibid. 
20

 Claim, [18]. 
21

 Ibid, [27]. 
22

 Ibid, [22]. 
23

 Ibid, [23].  
24

 Ibid, [ 24]. 
25

 Ibid, [25]. 
26

 Claim [20].  
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decrease from an output of 130,000,000 decaliters prior to the measures. It means that FBI 

now produces less than 4% of the output it did prior to Respondent’s actions. FBI was also 

forced to lay off more than 50% of its employees. 

 

18. On 31 May 2012, Claimant tried to settle the dispute amicably again and wrote to the 

President of Ruritania, expressly invoking Art 8 of the BIT. However, no answer was 

received.
27

  

 

19. As a result of the fall in revenue and profit, FBI was unable to comply with its financial 

covenants by the credit facilities with its lenders.
28

  

 

20. On 30 September 2012, Claimant filed a Statement of Claim that started proceedings under 

the UNCITRAL Rules. Respondent filed a Statement of Defense on 15 December 2012. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
27

 Ibid, [27]. 
28

 Ibid, [21]. 
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ARGUMENTS 

 

PART ONE:  JURISDICTION OF TRIBUNAL OVER CAM’S CLAIMS 

 

 

1. Claimant institutes arbitration proceedings against Respondent in a dispute concerning 

Respondent’s breach of its obligations under the BIT. The current arbitration is pursuant to 

Article 8 of the BIT.
29

 The claims submitted by CAM to the present Tribunal are based on 

Respondent’s actions which resulted in the destruction of CAM’s ‘Investment’
30

 associated 

with FBI. 

 

2. First, Claimant submits that the Tribunal is vested with jurisdiction over CAM’s claims, as all 

the jurisdictional requirements identified in the BIT have been satisfied. Second, Claimant 

asserts that if the requirements for jurisdiction are satisfied, as in the present case, the Tribunal 

may not arbitrarily decide whether a claim is admissible. Third, Claimant rejects Respondent’s 

allegations ‘that CAM’s shareholding is not bona fide investment covered by the BIT and in 

any event its conduct constitutes an abuse of process’.
31

 

 

I. All Jurisdictional Requirements Contained in the BIT are Satisfied 

 

3. Access to the dispute settlement mechanism contained in Article 8 of the BIT identifies the 

requirements that must be satisfied in order for the current Tribunal to be vested with 

jurisdiction over CAM’s claims. BIT Article 8 provides that:  

 

Disputes concerning Investments between a Contracting State and an Investor 

of the other Contracting State under this Treaty should as far as possible be 

settled amicably between the parties to the dispute. A dispute, which cannot 

be settled amicably within a period of three months from written notification 

of a claim by the Investor, shall be submitted to international arbitration if the 

investor so wishes.
32

 

 

4. Claimant asserts that the BIT is the only source from which to identify the requirements 

necessary for the Tribunal to be vested with jurisdiction. In order for the Tribunal to have 

jurisdiction over CAM’s claims the following requirements must be satisfied: 

 

                                                 
29

 BIT, Art. 8. 
30

 All tangible and intangible assets. 
31

 Defense [9]. 
32

 BIT, Art. 8. 
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(a) Claimant must qualify as an ‘Investor’ as defined by the BIT; 

(b) Claimant must have made an ‘Investment’ as defined by the BIT; and  

(c) The claim must be initiated in a timely manner. 

 

A. CAM Qualifies as ‘Investor’ According to BIT 

 

5. BIT Article 1.3 provides that: ‘The term “Investor” with regards to each Contracting State 

(a) any natural person who is citizen or national of, or who is permanently 

residing in each Contracting State in accordance to its laws; and, 

(b) any entity which is established in accordance with, and recognised as a legal 

person by the law of that Contracting State, irrespective of whether or not its 

liabilities are limited and whether or not it is a profit seeking company, agency, 

association or firm; 

which is the owner, possessor, or shareholder of an Investment in the territory of 

the other Contracting State.’
33

 

 

6. Claimant submits that it qualifies as an ‘Investor’ pursuant to Article 1.3(b), as it provides for 

legal persons to be recognised as Investors as long as they are the owner, possessor or 

shareholder of an Investment made in the other Contracting State. CAM is an ‘Investor’ as it 

has title to its Investment. This status is unaffected by the ‘pledge of (1) all of FBI’s tangible 

assets (2) all shares in FBI and (3) any claims and recovery that CAM may receive in this 

arbitration’.
34

 This is because the pledge ‘does not result in transfer of title, but creates a 

security interest, which entitles the creditor to priority in settlement of its claims against the 

value of the asset pledged’.
35

 This shows that CAM is an ‘Investor’ as it has title to its 

Investment. 

 

7. Moreover, the IP rights associated with FBI, which are intangible, remain firmly with CAM 

and it retains the exclusive right to use them.
36

  Since title has not passed in relation to either 

the tangible assets or intellectual property rights, this means that CAM is still the ‘owner’
37

 of 

FBI, and the condition of ‘Investor’ status required by the BIT is fulfilled. 

 

B. Claimant Made Investment According to BIT 

 

8. As defined by the BIT, ‘the term “Investment” means every asset which is directly or indirectly 

invested in accordance with laws and regulations of the Contracting State in which territory the 

                                                 
33

 BIT, Art 1.3. 
34

 Claim [21]. 
35

 PO2, Q19. 
36

 Defense [16]. 
37

 Supranote 33. 
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investment is made by Investors of the other Contracting State.’
38

 This definition is broad and 

non-exhaustive. 

 

9. Claimant submits that its various assets associated with FBI individually satisfy the BIT 

definition of ‘Investment’. First, Claimant submits that its ownership of tangible assets and 

immovable property receives the protection of the BIT.  

 

10. Second, Claimant asserts that its shareholding in FBI satisfies the definition of investment, as 

the BIT expressly includes in ‘shares of companies and other kinds of interest in companies’ in 

the list of assets identified as forms of investment in Article 1.1(b).  

 

11. Third, Claimant submits that the BIT also expressly provides for the protection of IP rights as 

they are a form of investment.
39

 Thus, the principal IP used by FBI,
40

 are considered investment 

under the BIT. Consequently, Claimant submits that the ownership of IP rights associated with 

FBI by CAM satisfies the definition of investment contained in the BIT.  

 

12. Finally, Claimant asserts the sales of CAM’s subsidiaries also constitute ‘Investment’ as 

defined by the BIT. International jurisprudence supports the award of damages for losses 

incurred by suppliers of an investment. The tribunal in Cargill determined that the business 

income of suppliers constitutes investment, if it is ‘closely associated with a physical asset in 

the host country’.
41

 The tribunal elaborated upon the close association between Cargill and 

CdM by noting that:  

 

[S]upplying HFCS to Cargill de Mexico was an inextricable part of 

Cargill’s investment [ ... ] losses resulting from the inability of Cargill to 

supply its investment Cargill de Mexico with HFCS are just as much 

losses to Cargill in respect of its investment in Mexico as losses resulting 

from the inability of Cargill de Mexico to sell HFCS in Mexico.
42

 

 

13. Similarly, Claimant submits that the business income from the sale of inputs by CAM’s 

subsidiaries to FBI are an ‘inextricable part’ of Claimant’s Investment in FBI. This is because 

following its acquisition, FBI was well-integrated into the Contifica group’s global 

procurement network with various subsidiaries of the group supplying bottles, aluminium cans, 

                                                 
38

 BIT, Art 1.1. 
39

 BIT Art. 1.1(d). 
40

 Claim, [9]. 
41

 Cargill, [522]. 
42

 Ibid, [523]. 
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yeast, hops and barley.
43

 In particular, ‘CAM put into force a new production line at the 

aluminium can plant to serve the needs of FBI’. Furthermore, ‘supplies to FBI were considered, 

when determining targets for barley and hops’.
44

 The mutual reliance between FBI and the 

subsidiaries of CAM that supplied it, provides support for Claimant’s assertion that the sales of 

the subsidiaries are an inextricable part of Claimant’s Investment. 

 

14. In addition to the fact that FBI’s assets individually qualify as ‘Investment’ under the BIT, the 

Tribunal is also vested with jurisdiction arising from viewing ‘Investment’ as a combination of 

rights. Claimant submits that the overall combination of rights satisfies the condition that there 

is an ‘Investment’ as defined by the BIT notwithstanding the ‘pledge of (1) all of FBI’s tangible 

assets (2) all shares in FBI and (3) any claims and recovery that CAM may receive in this 

arbitration’. 
45

 

 

15. In ČSOB v. Slovakia, the Tribunal noted that:  

 

An investment is frequently a rather complex operation, composed of various 

interrelated transactions, each element of which, standing alone, might not in 

all cases qualify as an investment.
46

 

 

16. Claimant submits that the tangible assets and IP rights associated with FBI should be viewed as 

a collection of economic rights, unaffected by the pledge to lenders. First, the pledge ‘does not 

result in transfer of title, but creates a security interest, which entitles the creditor to priority in 

settlement of its claims against the value of the asset pledged’.
47

 Second, Respondent has 

conceded that ‘Claimant remains the registered owner of the respective trademarks and trade 

dresses and retains the exclusive right to use them’.
48

 Thus, Claimant asserts that the fact that 

the shares, assets, and any claims and recovery may be pledged to lenders does not negate the 

fact that certain rights remain with CAM and that the overall combination of rights still satisfies 

the definition of ‘Investment’ set out in the BIT. 
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C. Claim Initiated in Timely Manner Thereby Vesting Tribunal with Jurisdiction 

 

17. Claimant holds that the third requirement enabling jurisdiction, the presence of a timely claim, 

has been satisfied. Pursuant to BIT Article 8.1, the present tribunal has jurisdiction to hear 

CAM’s claims, as the dispute could not be settled within the three month time period 

stipulated. Claimant attempted on two different occasions to consult with Respondent.  

 

18. First, Claimant wrote to the President and the Minister of Foreign Affairs of Ruritania on 10 

December 2011 stating that the MAB Act and the labelling requirement imposed on 

FREEBREW (FBI’s most famous and popular brand of beer) breached Respondent’s 

obligations under the BIT.
49

 Second, Claimant expressly invoked Article 8 of the BIT in a 

second letter dated 31 May 2012.
50

 As the three month period from written notification of a 

claim by the Investor has elapsed, the present tribunal has jurisdiction to hear CAM’s claims. 

 

II. Claim is Admissible as Jurisdictional Requirements Fulfilled 

 

19. CAM submits that the only requirements for the assertion and exercise of jurisdiction are the 

ones contained in the BIT. As noted in Waste Management:  

 

Where a treaty spells out in detail and with precision the requirements for 

maintaining a claim, there is no room for implying into the treaty additional 

requirements, whether based on alleged requirements of general international 

law in the field of diplomatic protection or otherwise.51 

 

20. Therefore, a choice of a tribunal established in accordance with UNCITRAL Arbitration Rules 

means that this Tribunal may not arbitrarily decide whether a claim is admissible. If the 

requirements for jurisdiction are satisfied, the relevant claims are admissible. This principle 

was underscored in Methanex, where the tribunal noted that:  

 

Article 21(1) of the UNCITRAL Arbitration Rules does not accord to the 

Tribunal any power to rule on objections relating to admissibility. There is no 

express power; and it is not possible to infer any implied power.
52

 

 

21. Taking into account Methanex, CAM submits that the tribunal has no express or implied power 

to reject claims based on inadmissibility, and consequently should reject Respondent’s 
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admissibility challenges. CAM has already shown that the current Tribunal is vested with 

jurisdiction as all BIT requirements are met. Thus, CAM’s claim is admissible. 

 

III. Present Claim Not Abuse of Process 

 

22. CAM submits that its claim is not an abuse of process, and therefore it is admissible before the 

Tribunal. Claimant submits that the facts surrounding the acquisition of shares in FBI by CAM 

namely, the timing of the transfer of shares and IP rights, the value of the shares, and the 

Memorandum illustrate that this claim is not an abuse of process. 

 

A. Timing of Shares and IP Transfer Not Based on Anticipation of Tougher Regulations 

 

23. The first issue relates to the timing of the transfer of shares and IP rights. Claimant asserts that 

the timing of the transfer of shares and IP rights did not take place based on the anticipation of 

tougher regulations governing the sale of alcohol instituted by the New Way party. There was 

no abuse of process as the shares in and principal IP used by FBI, were transferred from 

Contifica Spirits to Claimant on 17 March 2010. This was well before the adoption of the MAB 

Act and the Ordinance, implemented by the Ministry of Health and Social Security, which 

resulted in the claims before this Tribunal. Consequently, CAM’s claims are admissible before 

the Tribunal. 

 

24. Respondent suggests that as ‘[t]aking a hard stance towards marketing and sale of alcohol was 

one of the widely publicized issues of the [New Way] party’s election manifesto’,
53

 at the time 

of the share and IP transfer, Contifica Group ‘already anticipated that tough regulations would 

be adopted in the near future’.
54

  

 

25. However, Claimant maintains that Respondent’s suggestion is contradicted by the fact that such 

measures were only discussed in ‘general terms’
55

 in the media during the elections. Since the 

measures were discussed in non-specific terms, even if Claimant was aware of the New Way 

party’s stance towards alcohol, it is inconceivable to assume knowledge of the specifics or the 

severity of the MAB Act and Ordinance. Hence, Contifica Group could not foresee tougher 

regulations and thus would not implement corporate restructuring based on non-specific 

information. 
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26. Arbitral awards underscore the view that corporate restructuring to take advantage of treaty 

protections is permissible. In HICEE, the tribunal pointed out that structured investments are 

‘not unusual, not is there anything in the least reprehensible about it; structured investments are 

commonplace. The purpose is to secure advantages from incorporation or operation in a 

particular jurisdiction; […] The advantages anticipated often include the protection of 

particular bilateral (or other) treaties covering foreign investment’.
56

 

 

27. The relevant factor for determining jurisdiction is whether a corporate restructuring was 

implemented before or after domestic disputes had arisen.
57

 If a corporate restructuring, such as 

a transfer of shares, occurs before any such disputes have arisen, there is no abuse of process, 

and international tribunals have jurisdiction. 

 

28. In Mobil, although the tribunal denied jurisdiction over Mobil’s tax and royalty claims because 

there were pre-existing disputes that the investor was trying to bring under the purview of a 

BIT,
58

 it was held that this was a perfectly legitimate goal as far as it concerned ‘future 

disputes’.
59

 

 

29. Following the reasoning of the tribunal in Mobil, since Contifica Spirits transferred the shares 

in and IP rights associated with FBI to CAM prior to the emergence of domestic disputes with 

Respondent, the current Tribunal has jurisdiction. The present dispute arose from the MAB Act 

and the Ordinance, both of which were implemented well after the corporate restructuring that 

transferred the shares and IP rights in question to CAM.  

 

30. On 17 March 2010, the shares in FBI and IP used by FBI were transferred from Contifica 

Spirits to Claimant.
60

 Meanwhile, the MAB Act was only adopted on 20 November 2010, over 

eight months after the transfer. The Ordinance was implemented even later, on 30 June 2011, 

more than fifteen months after the transfer. Since the MAB Act and the Ordinance are the 

primary bases for the disputes between CAM and Respondent, the fact that the transfer took 

place well before these measures were adopted disproves Respondent’s objection.  As Claimant 

is not attempting to bring pre-existing disputes under the purview of the BIT, its claims are 

admissible before the Tribunal. 
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B. There is No Requirement in the BIT Stipulating the Price Paid for Shares 

 

31. Respondent’s objection to admissibility based on a transfer price that appears unreflective of 

the value of the shares cannot be used to deny the claims. With this in mind, Claimant submits 

that the lack of restrictions or stipulations on the definition of investment means that the 

perceived ‘low’ share value does not evidence an abuse of process. 

 

32. In Societe Generale, an arbitral proceeding governed by the UNCITRAL Rules, the tribunal 

found that the ‘broad and non-exhaustive’
61

 definition of investment found in the BIT allowed 

for the dismissal of an argument made by the Dominican Republic that the tribunal did not have 

jurisdiction. 

 

33. The primary objection to the Tribunal’s jurisdiction was that Societe Generale had not made a 

real investment but had simply paid USD 2 for an energy firm’s participation.  The tribunal 

found that the term investment was described in the relevant BIT in an expansive and ‘detailed 

manner and therefore expresse[d] unequivocally the intent of the parties’
62

. Specifically, the 

tribunal suggested ‘[i]f any restrictions had been intended, they would have been embodied in 

that article’
63

. 

 

34. Claimant notes that ‘shares of companies and other kinds of interest in companies’ are 

expressly included in the list of assets contained in BIT Article 1.1. Thus, CAM’s shareholding 

in FBI constitutes investment as set out in the BIT definition. Importantly, there is no mention 

of share prices having to be reflective of their value. Taking into account Societe Generale, 

Claimant asserts that since the BIT is to be understood as unequivocally reflecting the intent of 

the parties to it, additional stipulations cannot be considered. Thus, Respondent’s objection to 

admissibility based on the price of the shares is groundless. Claimant submits that if 

stipulations like purchase or transfer price had been intended, they would have been included in 

BIT Article 1.1. 
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C. Tax Consequences and Presence of a Contifica Group Company Were Only Reasons 

Guiding  Corporate Restructuring 

 

35. Claimant submits that the Memorandum clearly shows that the only reasons guiding the 

transfer of shares in and IP rights associated with FBI were tax consequences and the presence 

of a Contifica Group company. Despite of the Respondent’s allegation ‘that the true purpose of 

the transfer was to bring a claim under the BIT’,
64

 the Memorandum explicitly identifies ‘tax 

consequences’ and the ‘presence of a Contifica group company in that country’ as the two 

critical factors guiding the restructuring decision that led to the transfer of shares and IP rights 

from Contifica Spirits to Claimant.  

 

36. Of the three possible options (Cronos, Delaware, and Switzerland) Cronos was selected 

because it fulfilled these two criteria: (i) A Contifica group company (CAM) was already 

incorporated in Cronos, and (ii) because ‘dividends, royalty payments and income received 

from sales of shares are taxed at acceptable rates’
65

. There was no intention to bring a claim 

under the BIT as Respondent alleges. 

 

37. Indeed, at the time the memorandum was produced (1 March 2010), the MAB Act, and the 

Ordinance enacted by the Ministry of Health and Social Security, which are the principal 

measures leading to the dispute between CAM and Respondent, were not yet adopted. The 

MAB Act was only enacted on 20 November 2010 and the Ordinance even later, on 30 June 

2011. Respondent’s objection to admissibility is hence unsubstantiated. 

 

38. Moreover, international arbitral tribunals have found corporate restructuring based on tax 

considerations to be lawful. In Aguas del Tunari, the Tribunal noted that: ‘It is not uncommon 

practice, and [ ... ] not illegal to locate one’s operation in a jurisdiction, perceived to provide a 

beneficial regulatory and legal environment in terms, for example, of taxation or the 

substantive law of the jurisdiction, including the availability of a BIT’.
66

 Hence, the conduct of 

Claimant is supported by international jurisprudence.  
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IV. No Requirement in BIT that Investment be Bona Fide 

 

39. Respondent contends that the three circumstances described above ‘clearly demonstrate that 

CAM’s shareholding in FBI is not a bona fide investment covered by the BIT’
67

. Claimant 

submits that the conditions for jurisdiction have been satisfied and there is no requirement that 

the investment is bona fide. The discussion of the various assets associated with CAM’s 

Investment in Section A(II) of this submission has detailed Claimant’s view that the definition 

of investment contained in the BIT had been satisfied.  

 

40. Importantly, this definition does not set out any criteria for investment to be bona fide or made 

with ‘good intent.’ Thus, it is incorrect to assume any implied requirement that an investment 

be made with good intent.  

 

41. The tribunal in Saba Fakes, rejected the notion of an implied requirement of legality and good 

faith in the ICSID context. The tribunal stated that such principles ‘cannot be incorporated into 

the definition of Article 25(1) of the ICSID Convention without doing violence to the language 

of the ICSID Convention: an investment might be ‘legal’ or ‘illegal,’ made in ‘good faith’ or 

not, it nonetheless remains an investment’.
68

 The tribunal went on to note that although  

 

a treaty should be interpreted and applied in good faith, this is a general 

requirement under treaty law, from which an additional criterion of ‘good 

faith’ for the definition of investments, which was not contemplated by the 

text of the ICSID Convention, cannot be derived. 
69
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PART TWO:  JURISDICTION OVER CAM’S CLAIM ARISING FROM ALLEGED BREACH 

OF SHARE PURCHASE AGREEMENT 

 

42. First, Claimant submits that BIT Article 6.2, an ‘umbrella’ clause, vests the tribunal with the 

jurisdiction to analyse contractual breaches, such as the alleged breach of the SPA. Second, the 

Tribunal has jurisdiction over CAM’s claims as the Fund can be attributed to Respondent. 

Third Claimant holds that the claim is admissible notwithstanding the choice of forum in the 

arbitration clause contained of the SPA. 

 

I. The Umbrella Clause Allows Jurisdiction to Analyse Contractual Claims 

 

43. Claimant asserts that the umbrella clause contained in BIT Article 6.2, elevates the breach of 

the SPA to a breach of the BIT. BIT Article 6.2 states that: ‘Each Contracting State shall fulfill 

any other obligations it may have entered into with an Investor or an Investment of an Investor 

of the other Contracting State’.
70

 This provision is known as an ‘umbrella clause’ or an 

observance of undertakings clause which ‘imposes a requirement on each Contracting State to 

observe all investment obligations entered into with investors from the other Contracting 

State’.
71

 

 

44. The interpretation of BIT Article 6.2 in accordance with Article 31(1) VCLT, supports 

Claimant’s assertion that the obligations contained in the SPA are protected by the BIT. Article 

31.1 of the VCLT provides that ‘[a] treaty shall be interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose’.
72

 

 

45. Claimant asserts that BIT Article 6.2 reveals the intention of the Contracting States to elevate 

contractual breaches to violations of the BIT. According to Emmanuel Gaillard, a historical 

examination of the origins of the umbrella clause shows ‘in the clearest manner’ that the 

intention of the Contracting States negotiating and drafting such clauses is to permit a breach of 

contract to be characterised as a breach of treaty obligations.
73
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46. Similar to the facts of the current dispute, in Eureko,
74

 the matter at hand was the breach of a 

share purchase agreement. The umbrella clause contained in the applicable Netherlands-Poland 

BIT provided that each contracting party ‘shall observe any obligations it may have entered 

into with regard to investments of investors of the other Contracting Party’.
75

 In interpreting the 

umbrella clause within the applicable BIT, the tribunal noted that:  

 

The plain meaning - the “ordinary meaning” - of a provision prescribing that 

a State “shall observe any obligations it may have entered into” with regard to 

certain foreign investments is not obscure. The phrase “shall observe” is 

imperative and categorical. “Any” obligations is capacious; it means not only 

obligations of a certain type, but “any” - that is to say, all - obligations 

entered into with regard to investments of investors of the other Contracting 

Party.
76

 

 

47. Based on this interpretation, the tribunal concluded that it had jurisdiction over the contractual 

claim and that the breaches of the share purchase agreement amounted to breaches of the 

Netherlands-Poland BIT.
77

 In essence, breaches of the share purchase agreement violated the 

commitments contained in the umbrella clause. Similarly, Claimant submits that according to 

Article 6.2 of the BIT a breach of the SPA is itself a breach of the BIT. 

 

48. This approach was affirmed in Noble Ventures, where the tribunal analysed an umbrella clause 

inserted to a privatisation agreement. The relevant clause in the United States-Romania BIT 

stated that: ‘Each Party shall observe any obligation it may have entered into with regard to 

investments’.
78

 The tribunal concluded that this constituted a ‘clear reference to investment 

contracts’ and that the relevant Article ‘would be very much an empty base unless understood 

as referring to contracts’.
79

 This further reinforces CAM’s submission that BIT Article 6.2 

elevates contractual claims to a treaty claims. Consequently, this Tribunal has jurisdiction over 

the present dispute. 

 

II. Contractual Undertakings of Fund Attributable to Respondent 

 

49. Claimant submits that in the present case the conduct of the Fund when contracting obligations 

under the SPA is attributable to Respondent. Thus, the obligations assumed in the SPA brings 

the umbrella into application and gives jurisdiction to this tribunal over the breach of the SPA. 
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To determine state responsibility, the Articles on State Responsibility (“ILC Articles”) have 

provided certain guidance.
80

  

 

50. Article 2 states that: ‘There is an intentionally wrongful act of a Sate when conduct consisting 

of an action or omission: (a) is attributable to the State under international law; and (b) 

constitutes a breach of an international obligation of the State’.
81

 Claimant submits that both 

conditions necessary are fulfilled in the current dispute.  

 

51. Article 5 of the ILC Articles provides a foundation for CAM’s assertion that the Fund can be 

attributed to Respondent as it provides that:  

 

The conduct of a person or entity which is not an organ of the State under 

Article 4 but which is empowered by the law of that State to exercise 

elements of the governmental authority shall be considered an act of the State 

under international law, provided the person or entity is acting in that capacity 

in the particular instance.
82

   

 

52. CAM submits that the conduct of the Fund is attributable to Respondent as it was exercising 

governmental authority by disposing of FBI. The Fund sold FBI in order to curb the effects of 

the financial crisis which ‘has severely affected Ruritania’s economy and had led to a 

significant budget deficit’.
83

 Thus, as a result of a government decision,‘a number of assets had 

to be privatized’.
84

 As the Fund was able to sell and pass title of FBI to Contifica Spirits, it 

must have had ownership or had government authority to dispose of FBI. As the Fund sold FBI 

in reference to a government decision regarding privatisation to bring about economic 

recovery, Claimant asserts that the Fund can be attributed to Respondent as the Fund acted on 

the behalf of Respondent and exercised governmental authority.   

 

53. Claimant refutes Respondent´s allegation that because the Fund is a separate legal entity its 

conducts should not be attributable to the State. In fact, the management structure of the Fund 

is evidence of the attribution to Respondent. In Amto, while Energatom was a legal entity 

distinct from the State, the senior management of the company was appointed by Ukraine’s 

Cabinet of Ministers. The tribunal found that this link allowed Energatom to be exercising 

                                                 
80
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governmental authority.
85

 Similarly, in the current case, the ‘principle managing bodies of the 

Fund are the Board of Governors and the Director-General both appointed by the Government 

of Ruritania’.
86

 Claimant submits that the appointment of the entirety of the senior management 

structure of the conduct of the Fund by Ruritania shows that the Fund can be attributed to 

Respondent. 

 

54. Additionally, in Toto, the tribunal noted that ‘a State cannot escape international responsibility 

by delegating State functions to entities to which it gives separate legal personality under its 

domestic law’.
87

 Similar to the facts characterizing Toto, the Fund is a ‘state establishment 

incorporated under the laws of Ruritania’
88

 and while it may be a separate legal entity, 

Claimant submits it is still attributable to Respondent. 

 

III. Choice of Forum in SPA does Not Render Claim Inadmissible  

 

55. Claimant submits that the presence of a forum selection clause in the SPA does not preclude a 

claim being brought before this Tribunal.  

 

56. BIT Article 8 provides that:  

 

Disputes concerning Investments between a Contracting State and an Investor 

of the other Contracting State under this Treaty should as far as possible be 

settled amicably between the parties to the dispute. A dispute, which cannot 

be settled amicably within the period of three months from written 

notification of a claim by the Investor, shall be submitted to international 

arbitration if the investor so wishes.
89

  

 

Thus, Article 8 allows an Investor to submit a claim before the current Tribunal.  

 

57. It is a well established that an investor has the right to submit a treaty claim against a host State 

by relying on the applicable investment treaty notwithstanding any forum selection clause 

contained in a particular investment agreement.
90

  For instance, in Vivendi, the tribunal held 

that a forum selection clause contained in a contract did not divest the tribunal of jurisdiction, 

because the  provision of the forum selection clause did not, and could not, constitute a waiver 

of the claimants rights contained within the relevant BIT to bring a ICSID claim against 
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Argentina.
91

 Following the same approach, the tribunal in Lanco denied that an exclusive 

jurisdiction clause could preclude claims emerging from BIT obligations.
92

 

 

58. In addition, CAM submits that its claims are admissible before the Tribunal because, as 

mentioned earlier, the breach of the SPA amounts to a breach of the BIT due to the existence of 

the umbrella clause in the BIT. In SGS v. Paraguay, the tribunal held that the claimant had not 

asked the tribunal to decide claims under a contract for breach of that contract. Rather, the 

claimant had submitted claims under the treaty, even though the treaty claims originated from 

breaches of the contract. Thus, the tribunal concluded that the forum selection clause found in 

the contract could not divest the tribunal of its jurisdiction over the treaty claims presented. 

 

59. Correspondingly, CAM submits that the present claims are admissible irrespective of the forum 

selection clause contained in the SPA. As in SGS v. Paraguay, while the claims may emerge 

from a contractual breach, they are treaty claims due to the presence of the umbrella clause 

contained in BIT Article 6.2. 

 

60. Moreover, CAM has already discussed how the choice of a Tribunal established in accordance 

with UNCITRAL Arbitration Rules means that the current Tribunal may not arbitrarily decide 

whether a claim is admissible. If the requirements for jurisdiction are satisfied, the relevant 

claims are admissible.
93

 As detailed above, CAM has already shown that the current Tribunal is 

vested with jurisdiction over the breach of the SPA because of the umbrella clause contained in 

BIT Article 6.2. As the jurisdictional requirement is satisfied, the claims are admissible before 

the current Tribunal. 
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PART THREE:  EXPROPRIATION 

 

61. Claimant submits that Respondent’s measures, namely, the MAB Act and the Ordinance, have 

had the effect of unlawfully expropriating its Investment.  

 

62. First, CAM asserts that Respondent has breached its obligations under BIT Article 4 as: 

(a) The MAB Act and Ordinance substantially deprive Claimant of the 

expected benefit of its Investment; and  

(b)The cumulative effect amounts to creeping expropriation. 

 

63. Second, Claimant submits that Respondent’s expropriation of its Investment is unlawful as no 

compensation has been paid.  

 

64. Furthermore, Respondent did not comply with any of the other requirements governing lawful 

expropriations set out in BIT Article 4, since: 

(a) There is no public benefit; 

(b) The MAB Act and Ordinance are discriminatory; and 

(c) The due process requirement is unfulfilled.  

 

65. Second, Claimant submits that Respondent’s expropriation of its Investment is unlawful as no 

compensation has been paid.  

 

I. Indirect Expropriation of CAM’s Investment 

 

66. BIT Article 4.1 provides that:  

Investments by Investors of either Contracting State may not directly or indirectly be 

expropriated, nationalized or subjected to any other measure taken by a Contracting State or 

a state agency of the Contracting State the effects of which would be equivalent to 

expropriation or nationalization’ (hereinafter referred to as Expropriation) in the territory of 

the other Contracting State except where such Expropriation is 

(a) for the public benefit; 

(b) not discriminatory; 

(c) carried out under due process of law; and 

(d) against compensation.’ 

 

67. Claimant submits that Respondent indirectly expropriated its Investment breaching Article 4 of 

the BIT.  
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68. Expropriation has been generally defined as a ‘governmental taking of property for which 

compensation is required’
94

. According to Sohn and Baxter,  

 

A ‘taking of property’ includes not only an outright taking of property but 

also any such unreasonable interference with the use, enjoyment, or disposal 

of property as to justify an interference that the owner thereof will not be able 

to use, enjoy, or dispose of the property within a reasonable period of time 

after the inception of such interference’.
95

  

 

69. Direct expropriation occurs when ‘the state openly and deliberately seizes property, and/or 

transfers title to private property to itself or a state-mandated third party’.
96

 In contrast, indirect 

expropriation occurs when ‘a government measure, although not on its face affecting a transfer 

of property, results in the foreign investor being deprived of its property or its benefits’.
97

 

 

70. Claimant submits that Respondent has indirectly expropriated its Investment. The current BIT, 

does not precisely define what constitutes indirect expropriation and equivalent measures. 

According to Dolzer and Stevens this ‘apparent reluctance to attempt a definition of 

“expropriation” in the BITs may be explained by the fact that a host State, as is well known, 

can take a number of measures which have a similar effect of expropriation or nationalization, 

although they do not de jure constitute an act of appropriation; such measures are generally 

termed “indirect,” “creeping,” or “de facto” expropriation”.
98

 The critical aspect in an indirect 

expropriation is the substantial loss of control of economic value of a foreign investment 

without a physical taking.
99

 It is possible for this to take place through a myriad of forms of 

indirect interference with the economic interests of the investor.
100

 

 

II. Substantial Deprivation is Indicator of Indirect Expropriation 

 

71. Claimant draws attention to how the lack of clear definitions of indirect expropriation in BITs 

has led to international arbitral tribunals consistently focusing on the effect on the investor. 

Indeed, while ‘different tribunals have formulated the test in different ways, they are all agreed 

that the interference with the investor’s rights must be such as substantially to deprive the 

investor of the economic value, use or enjoyment of its investment’.
101
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72. In Santa Elena the tribunal stated that ‘[t]here is ample authority for the proposition that a 

property has been expropriated when the effect of measures taken by the state has been to 

deprive the owner of title, possession or access to the benefit and economic use of his 

property’.
102

 In Tippetts, the tribunal expressed that a ‘deprivation or taking of property may 

occur under international law through interference by a state in the use of that property of with 

the enjoyment of its benefits, even where legal title to the property is not affected’.
103

 

 

73. In summary, different awards underscore the primacy of the effect on the investor. Indirect 

expropriation occurs when the interference with the investor’s rights substantially deprive the 

investor of the economic value, use or enjoyment of its investment, even if the legal title of the 

investment remains with the investor.
104

 

 

74. Claimant submits that while its legal title to the Investment remains unchanged, the benefits 

associated with it have been dramatically reduced due to Respondent’s measures, which 

resulted in a creeping expropriation.  

 

75. In Generation Ukraine, creeping expropriation was defined as ‘a form of indirect expropriation 

with a distinctive temporal quality in the sense that it encapsulates the situation whereby a 

series of acts attributable to the State over a period of time culminate in the expropriatory 

taking of such property’.
105

 Furthermore, in his Dissenting Opinion on Impregilo, Arbitrator 

Brower stated that indirect expropriation ‘becomes “creeping” expropriation when the 

expropriatory measures take effect over a period of time’.
106

 

 

76. Claimant asserts that Respondent’s measures were implemented over a period of time between 

20 November 2010 and 30 June 2011, and had the effect of systematically depriving Claimant 

of the benefits of its Investment. The following subsections will detail the substantial 

deprivation associated with the MAB Act and the Ordinance, before explaining that the 

measures when viewed cumulatively evidence creeping expropriation of CAM’s Investment. 

 

A. MAB Act Substantially Deprived Expected Benefit of CAM’s Investment 
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77. Claimant submits that the effect of the MAB Act amounts to the substantial deprivation of its 

Investment, as it significantly eroded the expected economic benefit from the Investment. In 

attempting to comply with the provisions of the MAB Act, such as the prohibition on sale of 

alcohol in containers over 0.5 liter, FBI’s economic benefit was substantially reduced.
107

 FBI’s 

sales dropped by approximately 60% during the first two quarters of 2011 with the company 

incurring loss of net incomes of around 10 million US dollars and loss of revenue of 60%.
108

 

Claimant invested in FBI with the expectation of economic returns, but the effect of the MAB 

Act substantially deprived Claimant of the value of the Investment.  

 

78. In Metalclad, in regard to the refusal of a construction permit, the tribunal found that 

‘expropriation under NAFTA includes not only open, deliberate and acknowledged takings of 

property, such as outright seizure or formal obligatory transfer of title in favour of the host 

State, but also covert or incidental interference with the use of property which has the effect of 

depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected 

economic benefit of property’.
109

 

 

79. In the present dispute, the fact that Claimant’s sales dropped by approximately 60% and there 

was a loss of revenue to the same degree, amounts to a ‘significant’ deprivation of the expected 

economic benefit of the Investment.
110

 

 

80. Claimant’s IP rights were also expropriated as a result of the plain packaging provisions 

contained in the MAB Act. Due to the stipulation contained in the MAB Act that ‘impose[s] a 

requirement that trademarks/brands of beer be written in the same colour as all the other text on 

the label’ Claimant is unable to benefit from its distinctive trademarks and trade dress 

registrations.
111

 The inability of Claimant ‘of the use [ ... ] of property’ as set out in Metalclad 

illustrates substantial deprivation. 
112

 In fact, after the MAB Act, the revenues and profits, or 

‘reasonably to be expected economic benefit of property’ associated with FBI’s products likely 

decreased sharply, because of the inability of consumers to differentiate between brands. 
113

 

 

B. Ordinance Substantially Deprived Expected Benefit of CAM’s Investment 
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81. Claimant was also substantially deprived of the benefit of its Investment due to the adoption of 

the Ordinance which requires any product containing Reyhan concentrate to be labelled with an 

explicit warning.
114

 Following the new labelling regulations on FREEBREW, according to 

audited IFRS reports FBI sales fell by a further 20%, with its revenue in the last quarter of 2011 

falling to 10% of the revenue for the same period of 2009.
115

 Claimant’s reasonably-to-be-

expected economic benefits were severely reduced by the effect of the Ordinance. 

 

C. Cumulative Effect of Respondent’s Measures Amounts to Creeping Expropriation 

 

82. Claimant asserts that MAB Act and Ordinance cumulatively served to substantially deprive 

Claimant of the benefit of its Investment.  

 

83. As a result of both of the measures, on 15 March 2012, the Board of Directors of FBI having 

considered the financial position of the company decided to partially suspend production, 

decreasing the output to 5,000,000 decaliters per annum.
116

 This is a marked decrease from an 

output of 130,000,000 decaliters prior to the expropriatory measures. It shows that currently 

FBI produces less than 4% of the output it did prior to Respondent’s actions. Claimant submits 

the devastating impact on production amounts to substantial deprivation of its Investment. 

 

84. Due to the overall diminution in revenue and profit, FBI was unable to comply with the 

financial covenants established by the credit facilities with its various lenders. Consequently, 

Claimant had to sign an additional security package consisting of the pledge of all of FBI’s 

tangible assets, all shares in FBI, and any claims and recovery that Claimant may receive in the 

current arbitration.
117

  

 

85. This outcome is in accordance with the view of the tribunal in Santa Elena which stated that 

‘[t]here is ample authority for the proposition that a property has been expropriated when the 

effect of measures taken by the state has been to deprive the owner of title, possession or access 

to the benefit and economic use of his property’.
118

 

 

II. Lack of Compensation Evidences Unlawful Expropriation 
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86. According BIT Article 4.1, for an expropriation to be lawful, it must be accompanied by 

compensation.
119

 Claimant submits that as Respondent as not paid any compensation, it has 

unlawfully expropriated CAM’s Investment.
120

 

 

IV. Other Requirements for Lawful Expropriation Unfulfilled  

 

87. Respondent’s measures unlawfully expropriated Claimant’s Investment as the requirements for 

lawful expropriation were not met.  

 

88. BIT Article 4.1 notes that expropriation of investments by Contracting States is unlawful 

except where an expropriation is 

(a) for the public benefit; 

(b) not discriminatory; 

(c) carried out under due process of law; and 

(d) against compensation. 

 

89. All four criteria must be fulfilled in order for the expropriation by Respondent to be lawful. 

Claimant asserts that in the present case, none of the four factors identified in the BIT have 

been fulfilled. Consequently, the expropriation of Claimant’s Investment is not lawful. The 

following sections will lay out each of the factors in detail. 

 

A. Absence of Any Public Benefit 

 

90. First, Claimant submits that Respondent has failed to provide sound evidence to demonstrate 

that the MAB Act and the Ordinance, were necessary to serve the public interest. In 

international law, the ‘underlying rationale for an expropriation is that the public welfare 

requires that private property be taken, the exercise of the right is dependent on genuine public 

need and the exercise of good faith’.
121

 

 

91. In ADC, the tribunal noted that: ‘a treaty requirement for ‘public interest’ requires some 

genuine interest of the public. If mere reference to ‘public interest’ can magically put some 

interest into existence and therefore satisfy this requirement, then this requirement would be 

                                                 
119

 BIT, Art. 4.1. 
120

 PO2, Q7. 
121

 Cheng, p. 40. 



 

 xxxviii 

rendered meaningless since the Tribunal can imagine no situation where this requirement 

would not have been met’.
122

 

 

92. As such, the tribunal held that there was no public interest justification because ‘the respondent 

failed to substantiate with convincing facts or legal reasoning that the expropriatory decree had 

been adopted for an alleged public purpose’.
123

 

 

93. Second, Claimant submits that there is insufficient evidence to show that the MAB Act seeks to 

uphold public welfare concerns. Section 8 of the MAB Act prohibits the sale of alcohol in 

containers over 0.5 liter and imposes plain packaging requirements. In ADC, the tribunal noted 

that there was ‘no public interest justification because the respondent failed to substantiate [its 

claims] with convincing facts or legal reasoning’.
124

 Similarly, Respondent has failed to show 

that the MAB Act seeks to uphold public welfare concerns as there is no reason to suppose that 

plain packaging or a particular size of bottle will reduce alcohol consumption. 

 

94. Third, Claimant submits that the adoption of the Ordinance based upon the HRI report does not 

provide grounds for a lawful expropriation in the name of public welfare. The HRI conclusions 

were made with regards to the effects of the daily consumption of a much higher dosage of 

Methyldioxidebenzovat than can be found in FREEBREW.
125

 The daily dosage of 

Methyldioxidebenzovat given to test subjects was 0.15 – 0.18 grams. This amounts to a daily 

consumption of 6.3 to 7.5 bottles of FREEBREW, an amount that grossly exceeds the average 

consumption of an individual.
126

  

 

95. Moreover, the report also failed to consider the effects of Methyldioxidebenzovat while 

accompanied with alcohol and other ingredients of FREEBREW.
127

 Since the Ordinance was 

put into effect, FBI acquired a report from an independent scientist, who opined that the HRI 

report had failed to consider other factors such as smoking, diet and weight of the 

individuals.
128

 Finally, if the consumption of Methyldioxidebenzovat is the pressing public 
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welfare concern, only requiring products containing Reyhan to be so labeled excludes the other 

substances that contain Methyldioxidebenzovat from other sources.
129

 

 

B. MAB Act and Ordinance are Discriminatory 

 

96. International investment agreements generally impose the requirement that a lawful 

expropriation is one that is taken ‘“on a non-discriminatory basis”, in a non-discriminatory 

manner” or “without discrimination.”’.
130

 In ADC, the tribunal found that ‘in order for a 

discrimination to exist, particularly in an expropriation scenario, there must be different 

treatments to different parties’.
131

 

 

97. Claimant submits that Section 8 of the MAB Act expressly discriminates against FBI as it 

provides that ‘[a]ny alcohol shall be served or sold in containers of 0.5 liter or less’.
132

 Indeed, 

the MAB Act is discriminatory in light of that fact that most FREEBREW was sold in 0.8 liter 

bottles prior to the MAB Act, and it was the only beer sold in bottles containing over 0.5 

liter.
133

 To use the reasoning of the Tribunal in ADC, the MAB Act is discriminatory as it 

ascribes ‘different treatments to different parties’.
134

 

 

98. The discriminatory nature of the MAB Act is evidenced by the fact that as all other beer 

suppliers already sold their products in bottles containing 0.5 liters or less, they did not have to 

reconfigure their production processes in order to conform to Section 8 of the MAB Act.
135

 In 

contrast, FBI had to implement a comprehensive reconfiguration of its bottling line for 

FREEBREW. 

 

99. The MAB Act led to a partial suspension for bottling of FBI’s other brands, in order to allow 

for a limited production of FREEBREW in 0.5 liter bottles and cans to continue.
136

  The 

reconfiguration was only completed in April 2011 and as a result FBI’s sales dropped by 

approximately 60% during the first two quarters of 2011 with the company incurring loss of net 

incomes of around 10 million US dollars and loss of revenue of 60%.
137
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100. This provides support for the view that the MAB Act is discriminatory as the other suppliers 

did not have to incur the costs associated with reconfiguration that FBI did. The costs incurred 

and the time spent reconfiguring the bottling line impacted FBI more than other manufacturers, 

and this amounts to discrimination, as defined in ADC. Consequently, Claimant submits that 

the MAB Act is discriminatory and cannot justify a lawful expropriation by Respondent. 

 

101. Claimant submits that the Ordinance is discriminatory as producers of products containing 

Methyldioxidebanzovat are treated differently. The HRI study purports that it is 

Methyldioxidebenzovat that is dangerous.
138

 However, only the products containing Reyhan 

must adopt the warning.
139

 This ignores the other products that contain Methydioxidebenzovat 

from other sources.
140

 These products are not required to be labeled with the warning, despite 

the fact that their products also contain Methyldioxidebenzovat. 

 

C. Lack of Due Process 

 

102. Claimant submits that the due process requirement for lawful expropriation is unfulfilled due to 

a lack of notice. FBI was allowed access to the HRI report linking the consumption of Reyhan 

concentrate to a higher risk of cardiac complication only after the adoption of the Ordinance. 

The Ordinance was adopted on 30 June 2011, while FBI was only provided with access to the 

HRI report in July 2011.
141

 

 

103. According to Newcombe and Paradell, most international investment agreements impose a 

requirement that lawful expropriations should ‘be in accordance with ‘due process’ of law’.
142

 

The authors identify how some international investment agreements associate due process with 

international law, while others tie it to domestic law.
143

 The latter provides for less protection 

than the former, as domestic laws may fail to meet international standards. 

 

104. Due process may be breached in a number of ways such as failing to provide notice or a fair 

hearing, non-compliance with domestic law, or by a failure to provide means for legal 

redress.
144

 In ADC, the tribunal stated that due process of law requires:  

 

                                                 
138

 Claim [14]. 
139

 Ibid, [15]. 
140

 PO3, Q17. 
141

 Claim [15-16]. 
142

 Newcombe & Paradell, p. 374.  
143

 Ibid. 
144

 Ibid. 



 

 xli 

Some basic legal mechanisms, such as reasonable advance notice, a fair 

hearing and an unbiased and impartial adjudicator to assess the actions in 

dispute, are expected to be readily available and accessible to the investor to 

make such legal procedure meaningful. In general, the legal procedure must 

be of a nature to grant an affected investor a reasonable chance within a 

reasonable time to claim its legitimate rights and have its claims heard. If no 

legal procedure of such nature exists at all, the argument that ‘the actions 

are taken under due process of law’ rings hollow.
145

 

 

105. In Middle East Cement, a ship used by the investor was seized and subsequently auctioned off 

by the port authorities. The tribunal determined that certain irregularities with regard to the 

notification process meant that the requirement for due process was not meant. The tribunal 

stated that: ‘a matter as important as the seizure and auctioning of a ship of the Claimant should 

have been notified by a direct communication’.
146

  

 

106. Similarly, in Siag, the tribunal found that the requirement for due process had not been met 

because the claimant’s contract was cancelled, and their investment expropriated, without a 

valid reason seven months before a fixed deadline. In addition, the tribunal found that the 

claimants  

 

ought to have received notice that the [Touristic Development] Agency’ was 

considering expropriating the investment. Claimants received no such notice 

and were not afforded the opportunity until after the fact, to be heard on the 

matter.
147

  

 

107. Finally, the awards for Middle East Cement and Siag highlight the importance of the need to 

give prior notice as part of the due process requirement for a lawful expropriation. Claimant 

holds that the expropriation of its Investment in FBI is unlawful, as notice was only provided 

after the expropriatory measure was already in effect. FBI was allowed access to the HRI report 

that claimed that the consumption of Reyhan concentrate exposed individuals to a higher risk of 

cardiac complications in July 2011. This was only after the adoption of the ordinance by the 

Ministry of Health and Security in June 2011, which Claimant submits indirectly expropriated 

their investment in FBI. 

 

108. This is compounded by the fact that it has been discovered that in 2005 an interim report, which 

came to the same conclusions, was sent by the HRI to the Ministry of Health and Social 

Security. Thus, the Ministry of Health and Social Security had access to the interim report for 
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six years before the Ordinance was implemented. Respondent could have readily complied with 

the due process requirement by divulging the information to Claimant, but chose to withhold it.  
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PART FOUR: FAIR AND EQUITABLE TREATMENT 

 

109. Claimant submits that Respondent breached its obligations under Article 2 of the BIT as: 

 

(a) The MAB Act and Ordinance are arbitrary and discriminatory; 

(b) Respondent did not act in good faith by withholding the interim HRI report; 

(c) The lack of notice regarding the HRI report and Ordinance evidence a lack of due 

process; and 

(d) CAM’s legitimate expectations arising from a written representation in the SPA was 

frustrated 

 

I. Autonomous Meaning of FET Provided in BIT 

 

 

110. Claimant submits that the interpretation of BIT Article 2 supports an autonomous conception of 

FET as it states:‘Each contracting State shall in its territory 

as far as possible promote Investments by Investors of the other Contracting State 

and admit such Investments in accordance with its legislation and administrative 

practice and encourage such Investments; and, 

in every case accord Investments by Investors of the other Contracting State fair 

and equitable treatment as well as full protection and security under this Treaty.’
148

 

 

111. According to Newcombe and Paradell, ‘[t]he most common practice is for fair and equitable 

treatment to appear by itself, unqualified in any other terms’ in international investment 

agreements.
149

 This is the case in the current BIT, as the phrase ‘fair and equitable’ is used 

without any further qualifications.
150

 Claimant submits that the lack of any further 

qualifications means that FET has a meaning independent of the minimum standard of 

treatment (MST) found in customary international law. 

 

112. As defined by the OECD, ‘the international minimum standard is a norm of customary 

international law which governs the treatment of aliens, by providing for a minimum set of 

principles which States, regardless of their domestic legislation and practices, must respect 

when dealing with foreign nationals and their property’.
151

 

 

113. However, the current BIT contains no mention of the MST. Where there is no reference to the 

MST, tribunals have ‘interpreted the relevant provisions [ ... ] on the basis of their respective 
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wording’
152

 rather than seeing the provisions as a reflection of the MST. As ‘a matter of textual 

interpretation it is inherently implausible that a treaty would use an expression such as “fair and 

equitable treatment” to denote a well known concept like the “minimum standard of treatment 

in customary international law”’.
153

 

 

114. The tribunal in Saluka supports an autonomous reading:  

 

Whichever the difference between the customary and the treaty standards 

may be, this Tribunal has to limit itself to the interpretation of the “fair and 

equitable treatment” standard as embodied in Article 3.1 of the Treaty. That 

Article omits any express reference to the customary minimum standard. [ ... 

] This clearly points to the autonomous character of a “fair and equitable 

treatment” standard such as the one laid down in Article 3.1 of the Treaty.
154

 

 

115. Claimant asserts that the lack of reference to any international standard, such as the MST, in the 

current BIT, points to the autonomous character of the FET standard found therein. 

 

II. FET in Context of Preamble of BIT Shows Respondent’s Actions Breached Article 2 
 

116. Claimant submits that an interpretation of the FET standard pursuant to the ordinary meaning 

identified in Article 31(1) VCLT means that ‘fair and equitable’ should be given its ordinary 

meaning, in the context of other treatment standards and consistent with the overall promotion 

and protection purpose of the IIA’.
155

 

 

117. In interpreting FET, tribunals have relied on the preambles of international investment treaties. 

In Siemens, the tribunal referred to the title and preamble of the Argentina-Germany BIT 

(1991) and noted that:  

 

118. The Tribunal shall be guided by the purpose of the Treaty as 

expressed in its title and preamble. It is a treaty to ‘protect’ and to ‘promote’ 

investments. The preamble provides that the parties have agreed to the 

provisions of the Treaty for the purpose of creating favourable conditions for 

investments of nationals or companies of one of the two States in the territory 

of the other State.
156
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119. The preamble of the current BIT also underscores the primacy of promoting and protecting 

investment flows by noting that the Contracting States seek to ‘intensify economic co-

operation’ and ‘create favourable conditions for Investments by Investors of either Contracting 

States in the territory of the other Contracting State’.
157

 

 

120. Claimant submits that the award in MTD exemplifies the ‘general interpretive approach to the 

fair and equitable treatment standard’
158

 and adopting the same approach illustrates that 

Respondent has breached its obligations. The tribunal first applied the VCLT rules of 

interpretation, then turned to the ordinary meaning of ‘fair’ and ‘equitable’ as defined by the 

Oxford Dictionary of Current English, before referring to the aim of the BIT contained in the 

preamble. The tribunal noted that ‘in terms of the BIT, fair and equitable treatment should be 

understood to be treatment in an even-handed and just manner, conducive to fostering the 

promotion of foreign investment, Its terms are framed as a pro-active statement - ‘to promote,’ 

‘to create,’ ‘to stimulate’ - rather than prescriptions for the passive behavior of the State or 

avoidance of prejudicial conduct to the Investors.’
159

 After a review of the facts, the tribunal 

concluded that Chile had treated the claimant unfairly and inequitably by authorizing an 

investment that could not take place because of existing urban policy.
160

 

 

121. Similarly, Claimant suggests that FET placed in the context of the preamble supports the view 

that Respondent’s actions breached the provisions of Article 2 of the BIT. 

 

III. Respondent Breached its BIT Obligations to Ensure FET 

 

122. Claimant points to the identification of the constituent components of FET in Deutsche Bank as 

instructive in analysing Respondent’s obligations under BIT Article 2.  

 

123. The tribunal in Deutsche Bank noted that the standard of FET:  

 

‘[H]as been rightly - although not exhaustively - defined in the Waste Management II 

case [ ... ] its components may be distilled as follows: 

- protection of legitimate and reasonable expectations which have been relied 

upon by the investor to make the investment; 

- good faith conduct although bad faith on the part of the State is not required for 

its violation; 
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- conduct that is transparent, consistent and not discriminatory, that is, not based 

on unjustifiable distinctions or arbitrary; 

- conduct that does not offend judicial propriety, that complies with due process 

and the right to be heard’.
161

 

 

124. As it will be shown below, Respondent failed to comply with all components mentioned in the 

decision above, breaching its international obligation to provide FET.  

 

125. Claimant submits that the provisions of the MAB Act and the Ordinance are arbitrary and 

discriminatory and amount to a breach of Ruritania’s obligations under Article 2 of the BIT.  

 

126. The tribunal in Saluka identified that ‘[s]tate conduct is discriminatory, if (i) similar cases are 

(ii) treated differently (iii) and without reasonable justification’.
162

 Similarly, in Biwater, the 

tribunal defined discrimination as state conduct based on ‘unjustifiable distinctions’.
163

 

Importantly, in Siemens, the tribunal underscored the importance of the effect on the investor, 

as opposed to any state intention as the crucial factor in determining whether a measure is 

discriminatory. The tribunal stated that ‘the intent is not decisive or essential for a finding of 

discrimination, and that the impact of the measure on the investment would be the determining 

factor to ascertain whether it had resulted in non-discriminatory treatment’.
164

 

 

127. In ELSI the International Court of Justice noted in respect to arbitrariness: ‘Arbitrariness is not 

so much something opposed to a rule of law, as something opposed to the rule of law [ ... ] It is 

a wilful disregard of due process of law, an act which shocks, or at least surprises, a sense of 

judicial propriety’.
165

 This was affirmed by the tribunal in Azurix, which stated that ‘the 

definition in ELSI is close to the ordinary meaning of arbitrary since it emphasizes the wilful 

disregard of the law’.
166

 

 

128. Claimant maintain that the measures adopted by the Respondent fall are arbitrary and 

discriminatory as defined above. 

 

A. Arbitrary and Discriminatory Effect of MAB Act 

 

129. Section 8 of the MAB Act is arbitrary and discriminates against Claimant as it provides that  
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[a]ny alcohol shall be served or sold in containers of 0.5 liter or less’. While 

the requirements contained in Section 8 of the MAB Act may appear neutral, 

in fact they are in keeping with the definition of discrimination put forth by 

the tribunal in Saluka which identified that ‘[s]tate conduct is discriminatory, 

if (i) similar cases are (ii) treated differently (iii) and without reasonable 

justification.
167

 

 

130. In particular, Claimant asserts that the prohibition of sale of alcohol in containers of over 0.5 

liter has had a profoundly discriminatory effect on CAM’s Investment. This prohibition 

evidences different treatment, because FREEBREW was the only beer sold in bottles of  0.8 

liter prior to the adoption of the MAB Act.
168

 

 

131. The discriminatory effect of the MAB Act is evidenced by the fact that FBI had to implement a 

comprehensive reconfiguration of its bottling line for FREEBREW after the adoption of the 

measure, while other suppliers did not.  The adoption of the MAB Act led to a partial 

suspension for bottling of FBI’s other brands, to allow for a limited production of FREEBREW 

in 0.5 liter bottles and cans to continue.  The reconfiguration was only completed in April 2011 

and as a result FBI’s sales dropped by approximately 60% during the first two quarters of 2011 

with the company incurring loss of net incomes of around 10 million US dollars and loss of 

revenue of 60%.  

 

132. Meanwhile, other beer suppliers who already sold their products in 0.5 liter bottles did not have 

to reconfigure their production processes in order to conform to Section 8 of the MAB Act. 

This situation shows that MAB Act is discriminatory as the other suppliers did not have to 

incur the costs associated with reconfiguration that FBI did. According to the decision held in 

Saluka, as manufacturers of the same product - beer - received different treatment, the MAB 

Act is discriminatory and its adoption constitutes a breach of Ruritania’s obligations under 

Article 2 of the BIT. 

 

133. Moreover, in the present dispute there is no ‘reasonable justification’ as set out in Saluka for 

the different treatment suffered by FBI as the risks associated with the consumption of 

alcoholic beverages are uniform across manufacturers. Respondent contends that ‘the MAB Act 

is an example of a set of measures any responsible government should take to address the 

problems of alcohol addiction and exposure of the youth to alcohol’.
169

 However, if the aim of 
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the MAB Act is to address problems relating to alcohol emerging from the sale of beverages by 

all manufacturers, there is no justification for FBI being affected more negatively than other 

suppliers. The health risks associated with beer remain the same, regardless of the 

manufacturer. 

 

134. Additionally, Claimant submits that the MAB Act is arbitrary because Respondent did no 

present any evidence that a smaller bottle size is likely to result in a decrease in the overall 

volume of alcohol consumed.  

 

135. In LG&E, the tribunal described arbitrary measures as those that: 

 

affect the investments of nationals of the other party without engaging in a 

rational decision-making process. Such process would include a consideration 

of the effect of a measure on foreign investments and a balance of interests of 

the State with any burden imposed on such investments.
170

  

 

136. While the desire to curb the negative effect of alcohol on society may be a commendable goal, 

there is no evidence to suggest that imposing a limit on the size of the bottle will decrease the 

consumption of alcohol. Considering the decision in LG&E, as there is no evidence to suggest 

that imposing a limit on bottle size will decrease consumption, the MAB Act is not teh outcome 

of a ‘rational decision-making process’. 
171

 

 

B. Arbitrary and Discriminatory Effect of Ordinance 

 

137. Claimant asserts that the Ordinance is discriminatory because, although the HRI study 

purportedly shows that the consumption of Methyldioxidebenzovat increases the risk of cardiac 

complications,172 the Ordinance only requires products containing Reyhan to be labeled with a 

warning about these risks.173 In other words, the Ordinance ignores products containing 

Methyldioxidebenzovat from other sources.174 And, thus, producers of products containing the 

same ingredient are treated differently as some must comply with the warning, while others do 

not have to. 
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138. Additionally, the Ordinance is an arbitrary measure as it ‘affects the investment of nationals of 

the other party without engaging in a rational decision-making process’.
175

. The rational 

outcome of a measure that seeks to prevent the public from consuming a toxic substance would 

be to require all products to contain the warning. Since products containing 

Methyldioxidebenzovat from sources other than Reyhan do not have to be labeled with the 

warning, Claimant challenges the reasonableness of the decision of the Minister of Health and 

Social Security.
176

 

 

C. Lack of Good Faith 

 

139. The principle of ‘good faith’ is ‘a well-established principle of general international law’ and is 

often used to assess the conduct of host States as well as foreign investors. 
177

 It is typically 

associated with the idea of ‘acting honestly, without fraud, or the intent to deceive’.
178

 A breach 

of a Contracting State’s obligations under fair and equitable treaty provisions occurs when the 

‘state fails to act in good faith and its conduct is sufficiently severe’.
179

  

 

140. Claimant submits that Respondent was not acting in good faith by withholding the conclusions 

of the interim HRI report when the SPA was signed and, later, by adopting the Ordinance that 

required FREEBREW to be labelled with a warning. The result of the Respondent´s conduct is 

sufficiently severe to amount to a breach of the fair and equitable treaty provisions contained in 

the BIT. 

 

141. FBI was allowed access to the HRI report that claims that the consumption of Reyhan 

concentrate exposes individuals to a higher risk of cardiac complications only in July 2011, one 

month after the adoption of the Ordinance. Claimant asserts that Respondent was not acting in 

good faith as it has been discovered that in 2005 an interim report, which came to the same 

conclusions, was sent by the HRI to the Ministry of Health and Social Security.  

 

D. Lack of Due Process 
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142. According to Schreuer, ‘procedural propriety and due process as essential elements of the rule 

of law and indispensable’
180

 for fair and equitable treatment. For example, the United States 

Model BIT of 2004 specifically clarifies that the fair and equitable standard guarantees due 

process.
181

 International arbitral tribunals have consistently found procedural shortcomings 

related to a lack of notice to be violations of provisions related to fair and equitable treatment. 

 

143. In Metalclad, the tribunal found a violation of the right to be heard amount to a breach of the 

fair and equitable treatment standard
182

. Also, in Middle East Cement, the tribunal determined 

that certain irregularities with regard to the notification process meant that the requirement for 

due process was not meant and that the procedure applied did not fulfill the requirements of the 

fair and equitable treatment standard found in the relevant BIT. 

 

144. Similarly, as mentioned above, Respondent had access to the findings of a 2005 interim report, 

which came to the same conclusions as the HRI report. Since the interim report was available 

for three years prior to the signature to the SPA and for six years prior to the ordinance being 

adopted, Respondent could have acted with good faith and readily complied with the due 

process requirement by divulging the information, but chose to intentionally withhold it. 

 

IV. Legitimate Expectations 

 

145. Respondent’s measures breached CAM’s legitimate expectations arising from the 

representations contained in the SPA. According to Newcombe and Paradell, the most specific 

form of legitimate expectations  

 

refers to expectations arising from the foreign investor’s reliance on specific 

host state conduct, usually oral or written representations or commitments 

made by the host state relating to an investment. Reliance typically takes the 

form of making an initial investment or the expansion of an existing one.
183

 

 

146. Claimant submits that this form applies in the current case as the Fund, which can be attributed 

to Respondent, expressly stated in the SPA that the products of FBI did ‘not pose any risks to 

consumers, other than those which are ordinary for similar alcoholic beverages’.
184

 As 

Contifica Spirits relied upon this written representation in making the initial investment in FBI, 

this created legitimate expectation on the investor. According to Schreuer, ‘[a] reversal of 
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assurances by the host State which have led to legitimate expectations will violate the principle 

of fair and equitable treatment.’
185

 

 

147. Claimant asserts that both the fact that Respondent since 2005 had knowledge of the interim 

report and adoption of the Ordinance, which required FREEBREW to be labelled with an 

explicit warning that the consumption of Reyhan may lead to a higher risk of cardiac 

complications, was a reversal of the assurance provided in the SPA. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

PART FIVE: MORAL DAMAGES 
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148. Claimant submits that moral damages should be awarded by the Tribunal for reputational 

damage arising from the arrest of Messrs Goodfellow and Straw, which violated the guarantee 

of full protection and security provided in Article 2.1(b) of the BIT. In particular, Claimant 

requests the Tribunal to find that the leaking of the video by Ruritania’s authorities showing the 

arrest of its executives negatively impacted the reputation of both FBI and Claimant. Thus, 

Claimant seeks compensation for the moral damage caused. 
186

 

 

149. Article 2.1(b) of the BIT provides that: ‘Each contracting State shall in its territory in every 

case accord Investment by Investors of the other Contracting State fair and equitable treatment 

as well as full protection and security under this Treaty’.
187

 As Respondent has conceded that 

‘applicable law may not have been complied with during [Messrs Goodfellow and Straw’s] 

arrest and detention’,
188

 this constitutes a breach of its obligations to provide full protection and 

security contained in the BIT. 

 

150. Claimant submits that while the BIT may not expressly provide for moral damages, they may 

be awarded in reference to Article 31 of the ILC Articles. Article 31(1) provides that ‘full 

reparation is required for the injury caused by internationally wrongful acts’. Article 31(2) 

describes that: ‘Injury includes any damage, whether material or moral, caused by the 

internationally wrongful act of a State’.
189

 The ‘function of moral damages is to provide 

monetary compensation, quantified on essentially equitable grounds, in order to remedy an 

intangible, non-material loss or injury, one that has no fair market value, but is nevertheless 

real’. 
190

 

 

151. Claimant asserts that the jurisprudence of international tribunals provides support for an award 

of moral damages based on reputational injury. The Lusitania Cases, among the first dealing 

with the concept of moral damages, made the direct link between reputational injury and moral 

damages.  In the case, moral damages were awarded to the relatives of deceased victims of the 

sunk British ocean liner Lusitania, which a German submarine torpedoed in 1915. The tribunal 

noted that ‘one injured is [ ... ] entitled to be compensated for an injury resulting in mental 

suffering, injury to his feelings, humiliation, shame, degradation, loss of social position or 

injury to his credit or to his reputation’.
191
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152. Similarly, in Al-Kharafi, the tribunal awarded USD 30,000,000 in moral damages for 

reputational injury stemming from Libya’s cancellation of an important project by the claimant, 

that had previously been approved. It was held that the claimant was ‘entitled to a 

compensation for the moral damages it incurred as a result of the damage to its worldwide 

reputation’.
192

 

 

153. In Rompetrol, the claim arose from measures taken by Romanian anti-corruption and criminal 

prosecution authorities against two executives delegated to direct the affairs of a company 

through the privatisation of the oil-refining industry.  

 

154. The Tribunal stated that moral damages could be awarded only if the situation of the case falls 

within the ‘zone of protection’ of the BIT: ‘[T]he following (and only the following) would fall 

within the area of protection under the BIT: (a) actions against the investor itself (or its 

investment); (b) action against the investor’s executives for their activity on behalf of the 

investor; and (c) action against the executives personally but with the intent to harm the 

investor’’.
193

 

 

155. The tribunal stated that an award of moral damages would turn on the particular facts of each 

case. Although the facts in Rompetrol did not satisfy the test, Claimant submits that the facts of 

the current dispute fall within the second hypothesis mentioned above. 

 

156. From the facts of the present dispute, it is clear that Respondent’s actions were ‘against the 

investor’s executives for their activity on behalf of the investor’, since Messrs Goodfellow and 

Straw were arrested due to the accusation of bribery during the acquisition of the shares of FBI. 

Hence, if Respondent´s allegations were true, the executives would be acting as if they were the 

investor. 

 

157. Claimant asserts that the reputational injury to FBI and Claimant arising from the detention of 

the executives, can be attributed to the leading positions Messrs Goodfellow and Straw occupy 

in the companies. Mr Goodfellow is the Chief Executive Officer of FBI and Mr Straw is both 

the General Counsel of FBI and on the Board of Directors of Claimant. Thus, detaining them 

negatively impacts the reputations of both FBI and Claimant.  
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158. The conduct of the police in leaking the video directly caused reputational injury to FBI and 

Claimant, specially because, later, the video was broadcasted on ‘Ruritania’s ‘most popular TV 

channel’, associating the executives of FBI and Claimant with corruption andthereby negatively 

impacting the reputations of the parent and subsidiary companies.  

 

159. Furthermore, in ‘an interview with the channel [Free TV] a spokesman for the Prosecutor’s 

Office said that “[the law enforcement agencies] of Ruritania would not let people responsible 

for corruption escape investigation.”’
194

  This further damaged the reputation of Claimant. 

 

160. In conclusion, Claimant requests the Tribunal to find that the persecution of its executives 

violated the guarantee of FPS provided in Article 2 and order Ruritania to pay USD 1,000,000 

as compensation for the moral damage caused. 
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PART SIX: DAMAGES FOR LOSS OF SALES OF CAM’S SUBSIDIARIES 

 

161. Claimant submits that the loss of sales of CAM’s subsidiaries constitute a recoverable item of 

damages as the lost business income constitutes investment as defined by Article 1 of the BIT. 

As the losses satisfy the definition of investment, they receive the protection of the BIT. 

Consequently, Claimant asserts that the current Tribunal should award damages for the loss of 

sales of CAM’s subsidiaries as their supply of inputs form an inextricable part of Claimant’s 

Investment in FBI. 

 

I. ILC Articles Allow for Damages to be Awarded to CAM’s Subsidiaries 

 

162. The BIT does not expressly provide any guidance for which violations of the treaty result in the 

award of damages. Thus, Claimant urges the Tribunal to consider the ILC Articles, as codified 

customary international law. Claimant submits that Article 31 of the ILC Articles provides 

support for the award of damages to CAM’s subsidiaries as it states: 

 

1. The responsible State is under an obligation to make full reparation for the injury 

caused by the internationally wrongful act. 

2. Injury includes any damage, whether material or moral, caused by the internationally 

wrongful act of a State.’
195

 

 

II. ‘Upstream’ Damages May Be Awarded for Losses Suffered by Suppliers 

 

163. Claimant submits that international jurisprudence supports the award of damages for losses 

incurred by suppliers of an investment. A case that exemplifies this approach is Cargill. The 

dispute involved measures taken by Mexico to protect its sugar industry from competition from 

imported high fructose corp syrup (HFCS). Cargill Incorporated, a U.S. producer of HFCS and 

sought arbitration for breaches of Chapter 11 of NAFTA and damages for those breaches to 

itself and its Mexican subsidiary (CdM). 

 

164. The tribunal awarded damages to Cargill and to the subsidiary (CdM) for: ‘losses in the amount 

of U.S.$77,329,240. Those losses included what were referred to as both “up-stream” and 

“down-stream” losses. The down-stream losses of U.S.$36,166,885 were the direct lost sales 
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and associated costs suffered by CdM. The up-stream losses of U.S.$41,162,355 represented 

the cost of lost sales to CdM of products manufactured by Cargill in the United States’.
196

 

 

165. Importantly, up-stream damages were awarded to Cargill in the United States to compensate for 

the losses suffered due to its inability to supply CdM with HFCS due to Mexico’s measures. 

Claimant submits that this award shows that the loss of sales of CAM’s subsidiaries constitute a 

recoverable item of damages due to the similarities between the facts of Cargill and the current 

dispute.  

 

III. Business Income Constitutes Investment According to NAFTA and BIT Definition  

 

166. The tribunal in Cargill found ‘business income’ to constitute investment as defined in NAFTA, 

which allowed for the loss of sales by Cargill to receive protection under the treaty. The 

tribunal identified the business income in question as ‘the profits generated by Cargill’s sales of 

HFCS to its subsidiary, Cargill de Mexico’. 
197

 The tribunal stated that: ‘Article 1139’s [of 

NAFTA] definition of investment is “broad and inclusive”. This Tribunal therefore has little 

difficulty in determining that business income, particularly when it is associated with a physical 

asset in the host country and not mere trade in goods, is both as an element of a larger 

investment and an investment in and of itself’.
198

 

 

167. Similarly, Claimant submits that the expansive definition of ‘investment’ found in the BIT 

allows for the current Tribunal to also view the economic benefits accrued by CAM’s 

subsidiaries through sales to FBI as business income that constitutes investment. Article 1.1 of 

the BIT provides that: ‘“Investment” means every asset which is directly or indirectly invested 

in accordance with laws and regulations of the Contracting State in which territory the 

investment is made by Investors of the other Contracting State.’
199

 This definition is broad and 

while examples are listed by Articles 1.1(a) – (f), importantly, they do not comprise an 

exhaustive list. 

 

IV. Business Income of CAM’s Subsidiaries ‘Inextricable Part’ of CAM’s Investment 
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168. The tribunal in Cargill determined that the business income of suppliers constitutes investment, 

worthy of protection under NAFTA, if it is ‘closely associated with a physical asset in the host 

country’.
200

 The tribunal elaborated upon the close association between Cargill and CdM by 

noting that: ‘[S]upplying HFCS to Cargill de Mexico was an inextricable part of Cargill’s 

investment [ ... ] losses resulting from the inability of Cargill to supply its investment Cargill de 

Mexico with HFCS are just as much losses to Cargill in respect of its investment in Mexico as 

losses resulting from the inability of Cargill de Mexico to sell HFCS in Mexico’.
201

 

 

169. Similarly, Claimant submits that the business income from the sale of inputs by CAM’s 

subsidiaries to FBI are an ‘inextricable part’ of Claimant’s Investment in FBI. This is due to the 

fact that following its acquisition, FBI was well-integrated into the Contifica group’s global 

procurement network with various subsidiaries of the group supplying bottles, aluminium cans, 

yeast, hops and barley.
202

 In particular, ‘CAM put into force a new production line at the 

aluminium can plant to serve the needs of FBI’. Furthermore, ‘supplies to FBI were considered, 

when determining targets for barley and hops’.
203

 The mutual reliance between FBI and the 

subsidiaries of CAM that supplied it provides support for Claimant’s assertion that the sales of 

the subsidiaries are an inextricable part of Claimant’s Investment. 

 

170. In addition, Claimant asserts that the fundamental nature of the inputs provided by CAM’s 

subsidiaries to the FBI’s production process further illustrates that the sales of the subsidiaries 

are an integral part of Claimant’s Investment.  CAM’s subsidiaries provided FBI with essential 

components for the manufacture of FBI’s production of alcoholic beverages, such as cans, 

yeast, and hops. As these are crucial to the manufacture of FBI’s products, Claimant submits 

the sale of inputs to FBI by CAM’s subsidiaries are an inextricable part of Claimant’s 

Investment. 

 

V. No Territorial Stipulation in BIT Definition of Investment 

 

171. Claimant submits that the lack of territorial specificity in both Article 1139 of NAFTA and the 

current BIT allow for the current Tribunal, like the one in Cargill, to award damages to 

suppliers of the Investment. In Cargill, the tribunal noted that NAFTA ‘Article 1139’s 
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definition of investment is “broad and inclusive”’ thereby providing for the protection of the 

profits generated by Cargill’s  HFCS sales to CDM.  

 

172. Claimant urges the Tribunal to note that there is no territorial specification contained in the 

definition of investment contained in Article 1.1 of the current BIT. In order for an investment 

to be identified as such, pursuant to the definition in the BIT, it must be ‘invested in 

accordance with laws and regulations of the Contracting State in which territory the 

Investment is made by Investors’.
204

 In other words, in order for an investment to be defined as 

such, it must be in accordance with the laws and regulations of either Ruritania or Cronos, not 

bounded within the territory of either Contracting State. Claimant submits that the lack of 

territorial specificity in both NAFTA Article 1139 and the current BIT, lend support to the 

current Tribunal awarding damages to CAM’s subsidiaries for their losses associated with FBI.  

 

173. Moreover, the tribunal in Cargill, expressly rejected the territorial stipulation that ‘Chapter 11 

[NAFTA] applies only to measures relating to investments that are in the territory of the State 

Party enacting the measures’.
205

 The ‘“broad and inclusive”’ definition of investment contained 

in Article 1139 NAFTA was deemed of greater importance in determining whether the business 

income of Cargill was protected by the treaty. 
206

 This bolsters Claimant’s assertion that the 

current Tribunal should also focus on the expansive definition of investment contained in 

Article 1.1 of the BIT, and award CAM’s subsidiaries damages for their loss of sales to FBI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
204

 BIT, Art. 1.1. 
205

 Cargill [521]. 
206

 Ibid, [522]. 



 

 lix 

 

 

 

 

 

 

REQUEST FOR RELIEF 
 

Claimant respectfully asks the Tribunal to find that:  

 

1. The Tribunal has jurisdiction over the claims because the requirements stipulated in the BIT 

are fulfilled.  

2. The claims are admissible as they are not an abuse of process.  

3. The Tribunal has jurisdiction over the claims based on the breach of the SPA because the 

‘umbrella clause’ vests the Tribunal with jurisdiction to analyse contractual breaches and 

because the conduct of the Fund is attributable to Respondent. 

4. The claims based on the breach of the SPA are admissible because the arbitration clause 

contained in the SPA does not render the claim inadmissible.  

5. Respondent violated its obligations under the BIT and international law. In particular, there 

was an unlawful expropriation because the MAB Act and Ordinance substantially deprived 

Claimant of the expected benefit of its Investment and the requirements for lawful 

expropriation were not satisfied. Alternatively, Ruritania violated its obligation to provide 

fair and equitable treatment.  

6. Moral damages shall be awarded to Claimant because the leaking of the video by Ruritania’s 

authorities showing the arrest of its executives negatively impacted the reputation of both 

FBI and Claimant.  

7. The loss of sales by Claimant’s subsidiaries located outside of Ruritania constitutes a 

recoverable item of damages because their supply of inputs form an inextricable part of 

Claimant’s Investment in FBI. 

 

 

_______________________________________ 

 

Respectfully submitted on 22 September 2013 by 

 

Team Bravo 

 

On behalf of Claimant 
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