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STATEMENT OF FACTS 

  

1. Contifica Asset Management Corp. (“Claimant”), originating in Cronos, institutes 

arbitration proceedings against the Ruritania (“Respondent”) as Respondent had 

breached its obligations under the Treaty for the Mutual Promotion and Protection of 

Foreign Investment between the State of Cronos and the Republic of Ruritania 

(“BIT”), signed on 15 March 1997.  

 

2. On 30 June 2008, Contifica Spirits S.p.A. purchased Freecity Breweries Inc. 

(hereinafter “FBI”) from the State Property Fund of Ruritania (“Fund”) and acquired 

all shares of FBI. Contifica Group made significant investment in FBI following the 

purchase. 

 

3. FBI is Ruritania’s oldest and largest brewery. Its most famous and popular brand is 

"FREEBREW", notable for its distinct flavor from Reyhan concentrate and 

traditionally sold in 0.8 l. bottles. Following the acquisition, the shares in FBI were 

transferred from Contifica Spirits S.p.A to Claimant, as part of the intra-group 

restructuring the shares, on 17 March 2010. Claimant also acquired rights to the 

principal intellectual property used by FBI 

 

4. On 20 November 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (“MAB Act”), which severely restricted the 

marketing and sales of alcoholic products in Ruritania. Consequently, FBI’s sales 

dropped by approximately 50% during the first two quarters of 2011 with the 

company incurring loss of net income of around 10 million US dollars and loss of 

revenue of 60% 

 

5. On 15 June 2011 the Human Health Research Institute (“HRI”) alleges that 

FREEBREW contains Reyhan, a substance containing methyldioxidebenzovat which 

creates cardiac complications. The release of the Report leads to the adoption of an 

ordinance on 30 June 2011 by Ministry of Health and Social Security, requiring 

warning labels on products containing Reyhan. 
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6. On 20 August 2011, an independent scientist found numerous flaws in the HRI 

Report. HRI conclusions were made with regards to the effects of consuming much 

higher dosage of methyldioxbenzovat, also accompanied with alcohol and other 

ingredients of FREEBREW. FBI wrote to the Ministry of Health and Social Security 

pointing out numerous flaws in the analysis conducted by the HRI. The Ministry of 

Health and Social Security denied FBI’s request to uplift the labeling requirement. 

 

7. The labeling requirement evoked FBI’s competitors to take full advantage by 

sponsoring several “analytical” programs on Ruritania’s most popular TV and 

highlighted FREEBREW as poisonous. Eventually, according to audited IFRS reports 

FBI sales fell by a further 20% with its revenue in the last quarter of 2011 falling to 

10% of the revenue for the same period of 2009, until it considered by the Board of 

Directors on 15 Mrch 2012 to partially suspend production decreasing the output to 

5’000’000 decaliters per annum/ , On 1 December 2011, the Prosecutor’s Office of 

Ruritania commenced investigation on allegation of corruption against Messrs 

Goodfellow and Straw, executives of FBI and Contifica Group. The executives were 

allegedly involved in bribery of the officials of the State Property Fund of Ruritania in 

connection with the acquisition of the FBI shares.  

 

8. On 19 December 2011, Messrs Goodfellow and Straw were notified of the ongoing 

criminal proceedings, and their lawyers were orally told that they might be summoned 

for an interrogation in the beginning of 2012. On the contrary, on 23 December 2011 

Messrs. Goodfellow and Straw were detained in the Freecity International Airport 

until 3 January 2012, when they were released without any explanation or offered any 

compensation. The investigation against them was terminated due to insufficient 

evidence on 20 June 2012, whilst a video of their detention from a security camera 

was aired later at the day of the detention. Respondent later admitted that applicable 

law may not have been entirely complied with during their arrest and detention. 

 

 

9. Claimant repeatedly offered to the Respondent to settle the dispute amicably. On 10 

December 2011, Claimant wrote to the President and the Minister of Foreign Affairs 
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of the Respondent noting that the MAB Act and the labelling requirement with 

respect to FREEBREW constituted a de facto expropriation. On 31 May 2012, 

Claimant again wrote to the President of Ruritania expressly invoking Article 8 of the 

BIT. No response was received. 
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ARGUMENTS 

JURISDICTION 

 

I. CLAIMANT’S INVESTMENT IS BONA FIDE, AND NO ABUSE OF PROCESS 

HAVE TAKEN PLACE 

 

1. By virtue of the BIT, Claimant is an investor and is investing in Ruritania. Claimant is 

firstly, an investor of Ruritania and secondly, had invested in Ruritania. Thirdly, 

Claimant’s investment is bona fide.  

 

A. Claimant had conducted an investment in Ruritania 

 

2. Claimant made significant investments in Ruritania through FBI, increasing the 

output of FBI’s brewery to 30% amounting to 130,000,000 decaliters per annum. FBI 

was hence recognized as the “safest place to work” in Ruritania by 2010.1 Claimant 

holds FBI’s assets totaling more than 300,000,000 USD. Claimant’s investment is 

made even made more clear after Claimant received FBI’s shares from Contifica 

Spirits.2 Through this purchase Claimant became the sole stockholder of FBI, and 

FBI’s intellectual property rights.3 

 

3. Claimant originates from Cronos;4 Article 26 of the VCLT5 stipulates that “every 

treaty in force is binding upon the parties to it and must be performed by them in 

good faith”6 Claimant, as a national of Cronos and investor of Ruritania, is under the 

ambit of the BIT. 

 

4. Ownership of shares intellectual property rights as forms of investment under the BIT. 

Article 1(b) of the BIT recognized “shares of companies and other kinds of interest in 

companies”7 and “intellectual property rights, in particular copyrights and related 

                                                
1 SoC ¶9 
2 ibid. 
3 ibid. 
4 ibid ¶2 
5 VCLT Art.26 
6 ibid. 
7 BIT Art. 1(b) 
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rights, patents, utility-model patents, industrial designs, trademarks, plant variety 

rights”8 as investment. 

 

5. Investment includes movable and immovable property, shares and other interests in 

companies, claims to performance under a contract having an economic value, and 

intellectual property rights.9 Claimant, having both shares in FBI and intellectual 

property rights through its acquisition of FBI, invested in Ruritania and is thus 

protected by the Ruritania – Cronos BIT.  

 

6. Ownership of shares, notwithstanding its amount is a form of investment. The case of 

CMS v. Argentina recognizes even minority shareholding in a company as an 

investment. 10  Likewise, Fedax v. Venezuela found “loans, suppliers’ credits, 

outstanding payments, ownership of shares, and construction contracts” as 

investments.11  

 

7. By virtue of having an investment in Ruritania and protected under the BIT, this 

current dispute is thus under the jurisdiction of the UNCITRAL Tribunal12, where it 

“applies to international commercial arbitration, subject to any agreement in force 

between this State and any other State or States” 13 , whereof ‘international 

commercial arbitration’ includes “investments” under the 2006 UNCITRAL Model 

Law.14 

 

B. Claimant is a legitimate investor of Ruritania 

 

8. FBI was originally owned by Contifica Spirits following a privatization conducted by 

the Fund.15 As part of Contifica Group’s reorganization process, Claimant bought the 

shares owned by Contifica Spirits, effectively becoming the shareholder of FBI and  

gained ownership over FBI’s assets. 

                                                
8 BIT Art. 1(d) 
9 Westcott 
10 CMS v. Argentina, ¶20 
11 Fedax v. Venezuela, ¶22 
12 BIT Art. 8(2)(a)  
13 UNCITRAL Art.1(1) 
14 ibid. 
15 SoC  ¶6 
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9. The BIT recognized Claimant as an investor. Under Article 1(3) of the BIT, any 

natural person who is citizen or national of, or who is permanently residing in each 

Contracting State in accordance to its laws and any entity which is established in 

accordance with, and recognized as a legal person by the law of that Contracting 

State, irrespective of whether or not its liabilities are limited and whether or not it is a 

profit seeking company, agency, association or firm are investors.16 The BIT went 

further to recognize that “owner, possessor or shareholder of an Investment in the 

territory of the other Contracting State” as an investor. 

 

10. Claimant fulfills this definition. Claimant fully owns the shares of FBI and owns 

principal intellectual property used by FBI, including “FREEBREW, RURILITE and 

HILLMAGORE and all its trade dress registrations with respect to the design of the 

beer bottles and cans (including the iconic 0.8 FREEBREW bottle);17 both which are 

considered as ‘investments’ under the BIT. 

 

C. Claimant’s investment is bona fide 

 

16. Bona fide means that something is ‘made in good faith, without fraud or deceit’, and 

‘made with earnest intent.’ 18  Likewise, a bona fide investment means that the 

“personal assets of an individual held to generate profit [are] not acquired by 

improper means or as any gift.”19 Claimant’s investment is bona fide as firstly, 

Claimant’s investment is conducted in good faith. Secondly, were it found that 

Claimant indeed have not conducted its investment bona fide, said criteria in any case 

should be dismissed, as international law does not require investments to be bona fide.  

1. Claimant’s investment is conducted in good faith 

 

17. Good faith is a crucial principle in the international legal regime. In the Nicaragua 

case, the ICJ described the necessity of good faith as one of the basic principles 

governing the creation and performance of legal obligations; “it is not in itself a 

                                                
16 BIT Art. 1(3)(a)&(b) 
17 SoC ¶9 
18 Merriam–Webster’s Dictionary 
19 Form LM-30 
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source of obligation where none would otherwise exist.”20 The Nuclear Tests case 

pointed out that good faith as a concept is ‘not in itself a source of obligation where 

none otherwise exist.’21 

 

18. Likewise, the Manila Declaration on the Peaceful Settlement of International dispute 

adopted by the UN in 1982 under Article 5 found the necessity of “[seeking] in good 

faith and in a spirit of cooperation an early and equitable settlement of their 

international dispute.”22 International community necessitates good faith. 

 

19. The Vienna Convention on the Law of Treaties under Article 31(1) likewise expects 

treaties, including BITs, to be conducted in good faith.23 The 2006 UNCITRAL 

Model Rules similarly observed that “in the interpretation of [the Model Rules], 

regard is to be had to its international origin and to the need to promote uniformity in 

its application and the observance of good faith.”24 

 

20. It is clear that international law expects that activities are conducted with regards to 

the good faith principle. Claimant’s dispute does not preclude good faith. Claimant 

had and is fulfilling the expectations to conduct its investment in good faith.  

 

21. International Law Commission opined that the obligation for the good faith 

requirement “is not only of moral but also a legal one.”25 Hailu likewise opined that 

“[in determining] whether or not a party acts in good faith, what one would do is 

assess the manner in which a particular legal obligation is observed.”26 

 

22. According to Peters, this means among others  

 

“the obligation to embark with sincerity on one dispute settlement procedure, 
the obligation to negotiate meaningfully so as to reach an agreement, the 

                                                
20 Nicaragua v. Honduras, ¶105 
21 Nuclear Tests Case, ¶46 
22 Manila Declaration Art.5 
23 VCLT Art.31(1) 
24 UNCTIRAL Art.2(A) 
25 Shaw, p.98 
26 Hailu, p.7 
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obligation not to prematurely abandon the chosen procedure and not to abuse 
the court procedure.”27 

 

23. Claimant however did not found any actions to have been conducted with the intent of 

procedural abuse. The enactment of the MAB Act on 20 November 201028 requires 

FBI, a fully owned subsidiary of Claimant, to reconfigure its bottling line for 

FREEBREW29, and that as a result of this configuration, FBI’s sales “dropped by 

approximately 60% during the first two quarters of 2011, with the company incurring 

loss of net income of around 10 million US dollars and loss of revenue of 60%.”30 

 

24. Furthermore, on 30 June 2011, the Ministry of Health and Social Security of Ruritania 

adopted an ordinary to which products containing Reyhan concentrate must be 

labelled with explicit warnings.31 Claimant has no knowledge of this ordinance and in 

fact said decision was adopted “without any consultation with FBI or other affected 

parties.”32 

 

25. Claimant, before bringing this case under the current Tribunal, had firstly attempted to 

settle this dispute amicably. Following the release of the HRI Report, Claimant wrote 

to the Ministry of Health and Social Security, pointing out flaws in the Report’s 

analysis33 regarding the effect of methyldioxidebenzovat and attached a report from 

an independent scientist opining that the Report failed to consider certain important 

factors and requested that the labeling requirement be lifted pending futher 

investigation of the matter.34 Claimant notes that originally it does not show intend to 

bring this case under this Tribunal.  

 

26. Furthermore, on December 10th 2011, Claimant offered Ruritania the chance to settle 

the dispute amicably through a letter to the President and the Minister of Foreign 

Affairs of the Respondent, noting that its prior actions have constituted a breach of the 

                                                
27 Peters, p.16 
28 SoC ¶10 
29 SoC ¶12 
30 SoC ¶13 
31 SoC ¶15 
32 ibid.  
33 SoC ¶17 
34 SoC ¶17 
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BIT and is a de facto expropriation of Claimant’s interest. Claimant received no 

correspondence.35 

 

27. On May 31st 2012, Claimant sent another letter noting the same and invoking Article 

8 of the BIT to possibly settle the dispute under an arbitral tribunal. Claimant 

nevertheless received no reply.36 While Claimant strives to solve the current dispute 

amicably, Claimant wonders if Respondent does not share the same interest. Claimant 

affirms that its investment had been conducted in good faith, and that in any case is a 

bona fide investment.  

 

2. The transfer of shares between Claimant and Contifica Spirits are 

nonetheless justifiable 

 

28. In any event, Claimant found its transferal of shares to be justifiable. Claimant’s 

actions does not constitute treaty shopping, and are nonetheless justified as a means of 

establishing due protection for its investment in Ruritania.  

 

29. Treaty shopping is justified such that investors can obtain due protection in the 

country of its investment. In CME Czech Republic B.V. v. Czech Republic, Czech 

presented a claim that CME conducted a treaty shopping to bring its dispute under the 

UNCITRAL tribunal. The Tribunal rejects this notion, finding that Claimant had 

fulfilled the criteria of ‘investment’ under the Netherlands – Czech Republic BIT, 

further finding that “the Respondent’s argument in respect to an alleged forum (or 

treaty) shopping is not sustainable”.37  

 

30. The Tribunal even found the practice unquestionable and unwarranted, finding the 

argument of treaty shopping “not convincing”,38 and that it is warranted that “a party 

may seek its legal protection under any scheme provided by the laws of the host 

country.”39 As an investor who had invested in Ruritania, Claimant would obviously 

seek any legal means possible to protect its interest in Ruritania. 

                                                
35 SoC ¶27 
36 ibid. 
37 CME v. Czech, ¶397 
38 ibid, ¶419 
39 ibid. 
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31. Claimant concedes that under certain circumstances, actions similar to Claimant’s 

may be found abusive. Schreuer noted that the validity of Claimant’s actions are 

primarily dependant on the time of the restructuring in relation to the dispute.40 

Schreuer went further to note that “if the restructuring was undertaken early i.e. 

before the outbreak of the dispute, the newly acquired nationality will be honored.”41 

 

32. However, Claimant’s acquisition of FBI was conducted well before this dispute. 

Claimant acquired FBI on 17 March 2010,42 while both the MAB Act and the 

Ministerial Ordinance were only enforced as of 20 November 201043 and 15 June 

201144 respectively. Claimant would only brought this dispute under the UNCITRAL 

Tribunal by 30 September 2012 after two failed attempts amicable settlement with 

Ruritania.45 

 

33. Over eight months had elapsed between Claimant’s restructuring and the enactment of 

the MAB Act. It was Respondent’s contention that Claimant would have known the 

stance of the New Way party beforehand. Claimant has no knowledge of an Act and 

an Ordinance effectively banning outright the sales of FREEBREW beverages, 

considering that the draft to the Act only became public record by 20 June 201046 and 

that the Ordinance fifteen days after the HRI Report was released.47 Nevertheless 

Claimant does not initially intend to bring this case under the current Tribunal, but 

instead attempted to solve the dispute amicably with Ruritania. 

 

34. Claimant could not have contemplated on the enactment of the two regulations. In 

Aguas del Tunari, S.A. v. Republic of Bolivia, Aguas del Tunari found their 

concession terminated four months after transferring 55% of its ownership stake to a 

Dutch Company. The presiding Tribunal contemplated and found that at the time of 

                                                
40 Schreuer (NP), p.17 
41 ibid. 
42 SoC ¶9 
43 ibid. ¶10 
44 ibid. ¶14 
45 ibid. ¶27 
46 PO2 ¶26 
47 SoC ¶14–15 



  32 

restructuring, the investor could not have contemplated the events following the 

restructuring, and that its restructuring does not constitute an abuse of process.48  

 

35. Thus Claimant found its actions justifiable, and that in any case it does not amount to 

any abusive practice Respondent might have claimed. Claimant’s actions nonetheless 

stays bona fide and does not attack its legitimacy.  

 

3. In any case, a bona fide requirement is not required under international 

investment law 

 

36. International law nevertheless does not impose a bona fide requirement for 

investments; neither does it recognize the necessity of having to impose a bona fide 

requirement. The Ruritania – Cronos BIT, only requires the presence of investment as 

stipulated under Article 1 to enforce the rest of its clauses. The BIT neither explicitly 

nor implicitly require an investment to be bona fide.  

 

37. In any case this criteria is arbitrary. A reading of the BIT shows its intention to 

promote investment as much as possible. Under Article 2, the BIT encourages to “as 

far as possible promote Investments by Investors of the other Contracting State”49 

There was no indication that the Ruritania – Cronos BIT intends to discriminate 

investments based on a criteria that many would have yet to recognize. 

 

38. The tribunal in Phoenix v. Czech Republic likewise found the bona fide criteria 

unnecessary—going as far as to consider it a “superfluous criterion.”50 The presiding 

tribunal further found that any investment meeting the typical characteristics of 

investment implicitly develops an economic activity.51 Claimant notes that a BIT is 

meant to promote investments between contracting states, and the imposition for a 

bona fide requirement would be limitative and tenuous. 

 

39. Thus Claimant contends to the need for investments to be bona fide. Claimant owns 

FBI through the acquisition of shares, where ownership of shares are recognized 
                                                
48 Aguas v. Bolivia, ¶25 
49 BIT Art.2(a)  
50 Phoenix v. Czech, ¶142 
51 ibid., ¶85 
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under Article 1 of the BIT. An imposition of a bona fide requirement is tenuous. 

Claimant’s actions are in accordance with the Ruritania – Cronos BIT. Therefore, this 

Tribunal has the competence to adjudicate this case.  
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II. THE TRIBUNAL HAS JURISDICTION OVER THE BREACH OF THE SHARE 

PURCHASE AGREEMENT 

 

40. This Tribunal has jurisdiction due to Respondent’s breach of the Share Purchase 

Agreement for the following reasons: Firstly, the SPA explicitly allows Claimant to 

bring this dispute to the presiding Tribunal by virtue of the assignment clause. 

Secondly, Respondent had conducted a breach of treaty by virtue of the umbrella 

clause. Thirdly, that in any case, UNCITRAL is the rightful forum for this dispute. 

 

A. Rights and obligations of Contifica Spirit has been transferred to Claimant by 

virtue of an assignment clause under the SPA 

 

41. An assignment clause is present in the SPA under Article 11, whereas 

“Neither Party may assign any of its rights or obligations under this 
Agreement, except that the Purchaser may assign all of its rights and 
obligations under this Agreement by way of substitution to any company, 
which is a member of the Contifica Group.”52 
 
 

42. Claimant and Contifica Spirits are members of the Contifica Group. 53  As the 

purchaser of FBI, the assignment clause allows the assignment of all of Contifica 

Spirits’ rights and obligations under the SPA.  Futhermore, Ruritanian law allows 

warranties and representations to be assigned to a third party, and such third party 

may bring a claim against the seller.54 Claimant’s invocation of the assignment clause 

is thus rightful. 

 

43. This investment is no longer in the hand of Contifica Spirit; it has been transferred to 

Claimant by transferring the shares of it. A similar finding may be found in the case 

of Saluka Investment B.V. v. The Czech Republic, whereas transfer of shares also 

constitutes transfer of investment.55 

 

 

                                                
52 SoC ¶18 
53 SoC ¶4 
54 PO3 ¶11 
55Saluka v. Czech (Jurisdiction), ¶47 
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B. Respondent’s breach of the SPA is an express breach of the BIT 

 

44. The breach of the SPA conducted by Respondent leads to the breach of BIT signed by 

the Respondent and the State of Cronos by virtue of the umbrella clause. Firstly, 

Claimant submits that the actions of the State Property Fund of Ruritania are 

attributable to Respondent. Secondly, by virtue of the umbrella clause, Respondent’s 

breach of SPA to a breach of the BIT.  

 

1. The Fund’s conducts are attributable to Ruritania 

45. In determining whether the breach itself can subsequently initiate the application of 

the umbrella clause, the actions of the Fund would have to constitute as conducts of 

the state.56 Claimant contends that the conduct of the State Property Fund of Ruritania 

is attributable to the State according to the provisions within the ILC Draft Article on 

State Wrongful Act. 

 

46. The ILC Draft Article on State Wrongful Act has been referred as a substantial legal 

threshold to determine the responsibility of States over international wrongful acts.57 

The Fund’s actions, by privatizing the assets and entering into the contract, are 

attributable to Ruritania. 

 

47. Article 4 of the ILC Draft Article on State Wrongful Act attributes conducts of organs 

of the states, of which the organ exercises legislative, executive, judicial or any other 

functions. A well – established rule having a customary nature,58 extends to actions 

conducted by entities acquiring governmental functions regardless of its hierarchy in 

its internal law.59  Nevertheless of the government officials conducts in private 

matters such as contract, are still attributable to the state ultra vires.  

 

48. Article 5 of the ILC Draft Article on State Wrongful Act stipulates that a State is 

attributable under International law towards the conduct of an entity regardless of 

being a state organ or not. This attribution occurs if the entity is empowered by the 

law of that State to exercise elements of the governmental authority provided such 
                                                
56  Salini v. Morocco, ¶52; Impregilo v. Pakistan, ¶138 
57 Encana v. Ecuador, ¶143; Tecmed v. Mexico, ¶132 
58 ICJ Press Release 1999/16 p.87 ¶62 
59 ILC Commentaries Art.4(6) 
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entity is acting in that capacity in the particular instance.60 These entities may 

comprise of public corporations, semi-public entities, public agencies, and private 

companies or any other kinds of entity.61 

 

49. Although the Fund is a separate legal entity with its own personality under the laws of 

Ruritania,62  its conducts of privatizing FBI63 and engaging in a contract64  after 

Ruritania’s financial crisis are exercises of governmental authority. Respondent 

influences the Fund, as the Fund had privatized FBI following a significant downfall 

in Respondent’s economy. Privatization—an act of transferring property or activity 

from public to private control65—is a governmental act attributable to a state.66  

 

50. Article 8 of the ILC Draft Articles stipulates that the conduct of a person shall be 

considered an act of a State if the person is acting on the instructions of, or under the 

direction or control of that State in carrying out the conduct. The Commentary noted 

that in the situation that there was evidence that the corporation was exercising public 

powers, or that the State was using its ownership interest in or control of a corporation 

specifically in order to achieve a particular result; such conduct is attributable to a 

state.67 

 

51.  Helnan International Hotel vs. Egypt and EnCana Corporation vs. Republic of 

Ecuador, found that in certain circumstances, the entity does not need empowerment 

by law to exercise elements of the governmental authority and to make its conduct 

attributable to the State.68 Conduct of a state in privatization and performing and 

renegotiating exploitation contracts with foreign companies can be attributed to the 

conduct of the State whether or not it flows from the principle since the result is the 

same. 69 

 

                                                
60 ILC Commentaries, Art. 5 
61 Ibid. 
62 SoC ¶22 
63 SoC ¶6 
64 SoC ¶7 
65 Starr ¶1-2 
66 Helnan v. Egypt, ¶17 
67 ILC Commentaries, p108 ¶6 
68 Helnan v. Egypt, ¶93 
69 Encana v. Ecuador, ¶154 
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2. Umbrella clauses protects contractual obligations made by parties of the 

BIT 

 

52. Umbrella clause is a provision seeking to protect all assurances and commitments 

made to a foreign investor.70 It necessitates compliance with investment contracts, or 

other undertakings of the host State, to the BIT’s substantive standards.71 

 

53. International tribunals affirm that umbrella clauses provide assurances of foreign 

investors for complete performances.72 It applies to all breaches of the relevant 

investor-State contract73 where specific obligations within the contract would be 

protected.74  

 

54. The Ruritania – Cronos BIT provides an umbrella clause under Article 6(2), whereas 

 

“Each Contracting State shall fulfill any other obligations it may have entered 
into with an Investor or an Investment of an Investor of the other Contracting 
State.” 
 

 
55. A treaty must be interpreted in good faith in accordance with its ordinary meaning.75 

In the case of Eureko B. V. v. Poland, the tribunal employs a broad definition of the 

term “any obligation” under the Poland – Netherlands BIT, whereas 

 

“ [The term] ‘Any’ obligations is capacious; it means not only obligations of a 
certain type, but ‘any’ – that is to say, all obligations entered into with 
regards to investments of investors of the other Contracting Party.”76 
 

56. Furthermore, the Tribunal in SGS vs. Philippines noted that in providing for “any 

obligation” between the parties, the umbrella clause could be interpreted to include 

any obligation that arises from a contract between the parties.77 This inclusive reading 

                                                
70 Sornarajah, p.304 
71 Schreuer (Travel), ¶231-256.  
72 SGS v. Philippines, ¶126 
73 SGS v. Philippines, ¶113-128 
74 Sempra v. Argentina, ¶101 
75 VCLT Art.31 
76 Eureko v. Poland, ¶246 
77 SGS v. Philippines, ¶115 
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is consistent with the Ruritania – Cronos BIT’s purpose, which was “to create and 

maintain favorable conditions for investments.”78 

 

57. The umbrella clause in the Ruritania – Cronos BIT requires both states to fulfill any 

other obligations it may have entered into with an Investor or an Investment of an 

Investor of the other State.79 Respondent’s inability to guarantee that the products of 

FBI would not pose any health risks,80 as has been expected under the Agreement, 

constitutes as a contractual breach subject to international protection. The general 

interpretation of an umbrella clause would have protected the obligations to execute 

provisions of the SPA. 

 

3. Breaches of an umbrella clause would lead to international responsibility 

58. L.E.S.I. -DIPENTA v. Algeria81, Fedax N.V. v. Venezuela82 and Noble Ventures, Inc. 

v. Romania separately found that umbrella clause might transform the violations of 

the State’s contractual commitments into violations of the BIT, as it is a breach of 

contract that may incur international responsibility for the host state.83 

 

59. The Tribunal of SGS v. Philippines corroborates this finding, whereas  

 

“[It is a breach of the BIT for] host State to fail [in observing] binding 
commitments, including contractual commitments, which it has assumed with 
regard to specific investments.”84 

 

60. To conclude, umbrella clause in the Ruritania - Cronos BIT obliges Respondent to 

fulfill all of its obligations with investors from Cronos. Respondent’s breach of 

warranty under the SPA means breach of BIT provisions. This dispute is more than 

Respondent’s violation of its contractual commitment, leading to breach of BIT. 

 

                                                
78 SGS v. Philippines, ¶116 
79 BIT Art.6 
80 SPA 9.2.1 
81 L.E.S.I v. Algeria, ¶25(ii) 
82 Fedax v. Venezuela, ¶29 
83 Noble Ventures v. Romania, ¶229 
84 SGS v. Philippines, ¶128 
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C. The BIT’s forum selection prevails over the SPA’s forum selection clause 

61. The forum selection clause stipulated under the SPA specifies that all disputes arising 

out from the contract shall be settled under the Rules of Arbitration of the 

International Chamber of Commerce. However, such clause is inapplicable as the 

forum selection clause under the BIT, the UNCITRAL, prevails. 

 

62. The ad hoc Committee in Vivendi warns that 

  

“[a] state cannot rely on an exclusive jurisdiction clause in a contract to 
avoid the characterization of its conduct as internationally unlawful under a 
treaty.”85 
 

63. Respondent is attempting to avoid its international obligations under the BIT. 

Respondent’s misconducts are not merely breaches of contract but are also breaches 

of BIT by virtue of the umbrella clause.  

 

64. SGS v. Pakistan found that the tribunal had jurisdiction over those SGS claims 

premised on BIT provisions establishing substantive standards of treatment.86 OECD 

Committee on International Investment and Multinational Enterprises has reported 

that referring to general principles of international law, fair and equitable treatment 

introduced as a substantive legal standard although it is not explicitly stated.87 

 

65. A host state’s breach of contract has been observed by some tribunals as a violation 

towards the fair and equitable treatment standard if such breach involves the exercise 

of sovereign power.88 Referring to the case of Duke Energy and Ecuador, the tribunal 

held that where the Ministry of Finance intervened to provide a payment guarantee, 

the power of the state was engaged and the breach of this guarantee violated the fair 

and equitable treatment standard.89 

 

66. In this case, the Respondent has breached its warranty stipulated under the Share 

Purchase Agreement. This breach of contract conducted by a State exercising 

                                                
85 Vivendi v. Argentina (Annulment), ¶105 
86 SGS v. Pakistan, ¶150 
87 OECD, p.12  ¶36 
88 Consortium v. Morocco ¶51; Impregilo v. Pakistan ¶268 
89 Duke Energy v. Ecuador ¶359-60, 364. 
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sovereign power which thus leads to the violation of the fair and equitable treatment. 

This condition however, makes the Respondent breached substantive standard of 

treatment under BIT and make the tribunal has jurisdiction over the case.  
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III. LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE RURITANIA 

CONSTITUTES A RECOVERABLE ITEM OF DAMAGES 

 

67. Following FBI’s privatization, FBI was integrated into the Contifica Group’s global 

procurement network with subsidiaries of the group supplying bottles, aluminium 

cans, yeast, hops and barley to FBI.90 MAB act exercised by Respondent subsequently 

bough severe loss of sales to Claimant’s subsidiaries acting as supply chain to FBI.91 

 

68. The Respondent respectively ask the Tribunal to find that the loss of sales suffered by 

CAM’s subsidiaries is compensable. First, the supply chains by CAM’s subsidiaries 

constitute protected investment under the BIT.  

 

A. The supply chains by CAM’s subsidiaries amount to CAM’s Investment under the 

BIT 

 

69. CAM’a supply chain amounts to an investment under the BIT. This is due to the 

following: firstly, Claimant’s supply chain fulfills investment under Article 1(1)(c) 

under the BIT. Secondly, Claimant’s supply chain is an inseparable part of Claimant’s 

investment in Ruritania.  

 

1. Claimant’s supply chain adheres to the term investment under Article 

1(1)(c) of the BIT 

70. Article 1(1) of the BIT explicitly stipulates economic value as a form of investment 

c) … claims to money which has been used to create an economic value or 

claims to any performance having an economic value”92 

 

71. Claimant’s supply chain holds economic value as it is supported by Claimant through 

aids in the form of money. The claimant likewise asserts that the MAB act caused loss 

of sales directly or indirectly to its subsidiaries and affected Claimant’s supply chain. 

                                                
90 SoC ¶8 
91 SoC ¶30 
92 BIT Art.1 
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72. In the case William Nagel v. Czech Republic93 brought under the 1990 UK-Czech BIT 

before the Arbitration Institute of the Stockholm Chamber of Commerce, the tribunal 

considered that a claim could have financial value “only if it appears to be well-

founded or that the very least creates a legitimate expectation of performance in the 

future.”94 

 

73. FBI’s products are packaged in containers such as can and bottles.95 Claimant 

contends that the supply chain does produce a legitimate expectation, since the 

CAM’s subsidiaries required the presence of CAM’s subsidiaries in supplying raw 

materials, (bottles, cans, barleys, etc.), for continuing the production of FBI products. 

Hence, it is likewise proven if there will be a performance keep on operating in the 

future. 

 

2. Subsequently, Claimant’s activity constitutes an inseparable activity of 

investment conducted by the CAM 

74. Claimant argues that this investment is activity will not be possible without the 

presence of Claimant’s subsidiaries allowing this investment to happen. In conducting 

its activity using FBI, Claimant had conjoined with its other subsidiaries, including 

Claimant’s very own agricultural and bottling business96 as part of Claimant’s supply 

chain towards FBI.  

 

75. By enacting the MAB Act, Respondent had directly caused damage to Claimant’s 

activity in Ruritania—where, directly as the result of the MAB Act, Claimant has to 

partially suspend its production output to 5,000,000 decaliters per annum97, which is a 

sharp and significant decrease from Claimant’s usual production of 130,000,000 

decaliters98amounting to an approximately 96% of decrease. 

 

                                                
93 Nagel v. Czech, ¶92 
94 OECD p.58 
95 SoC ¶8 
96 SoD ¶30 
97 SoD ¶20 
98 SoD ¶8 
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76. Claimant submits that its activity as the holding company of FBI, in this situation, 

cannot be made distinct from other subsidiaries—in other words, the supply chain—

that allows Claimant’s activity to continue.  

 

77. Recent development in the legal field had given more emphasis on the importance of 

supply chain. Chabon opined that for businesses, “the cycle of receiving, producing, 

and distributing goods is a single, organic process [and] not a series of unconnected 

steps [where] all the moving pieces work in harmony.”99 

 

78. Since, it is an inseparable investment activity and moreover the CAM is the 

ownership of the FBI’s shares whose activity of investment has been affected thus 

qualified CAM in claiming compensation with so told reason. 

 

B. Full reparation obliges Respondent to compensate the loss of CAM’s subsidiaries. 

79. As the State responsible to an illegal act (i.e expropriation of Claimant’s investments), 

Respondent is obliged to provide full reparation to Claimant.  

 

80. The principle of full reparation obliges party to “as far as possible, wipe out all the 

consequences of the illegal act and reestablish the situation which would, in all 

probability, have existed if that act had not been committed.”100 Such reparation is to 

cover “any financially assessable damage including the loss of profits insofar as it is 

established”,101 and the remedy is equivalent to the loss, so that the injured party may 

be made whole. 

 

81. Claimant submits that quantification of damage that Respondent must repair relies on 

the principle of causation.102 The principle of causation requires the establishment of 

link between the wrongful act and “any direct loss” as the consequence the wrongful 

act.103 
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82. The illegal expropriation of Claimant’s assets and further labeling requirements not 

only resulted in loss of profit in FBI, but also “loss of sales by the bottling and 

agricultural businesses of Claimant directly resulting from FBI’s cessation of 

operations.”104 The causal nexus between the wrongful acts and the damage is 

obvious. 

 

MERITS 

 

IV. RESPONDENT HAS VIOLATED ITS OBLIGATIONS UNDER THE BIT (BY 

COMMITTING EXPROPRIATION) AND INTERNAITONAL LAW BY THE 

ADOPTION OF THE MAB ACT AND THE LABELLING REQUIREMENT 

 

83. The cumulative effect of measures adopted by Ruritania has resulted in expropriation 

of its investments associated with FBI. Expropriation is defined as the seizure of 

private property by the government which involves payment of compensation.105 

Ruritania violated its obligations under the BIT and international law due to, firstly, 

the adoption of such measures amounting to indirect expropriation. Secondly, 

expropriation of Claimant’s trademark and thirdly, its failure to pay a fair 

compensation for the damages caused. 

 

A. Respondent’s measures constitute an indirect expropriation. 

84. Customary international law recognizes two forms of expropriation: (i) direct form of 

expropriation in which the state openly and deliberately seizes property, and/or 

transfer title to private property to itself or a state-mandated third party, and (ii) 

indirect expropriation in which a government measure, although not on its face 

affecting a transfer of property, results in the foreign investor being deprived of its 

property or its benefits.106 

 

85. The term of direct and indirect expropriation as explained supra is stipulated in 

Article 4 (1) of BIT whereas  
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 45 

“Investments by Investors of either Contracting State may not directly or 
indirectly be expropriated, nationalized, or subjected to any other measure 
taken by a Contracting State or a state agency of the Contracting State the 
effects of which would be equivalent to expropriation and nationalization 
(herein referred to as expropriation” 

  

 

86. The concept of indirect (also referred to as de facto, or “creeping”, measures 

tantamount to expropriation or equivalent to expropriation or regulatory taking)107 

expropriation is not clearly defined. Lauder v Czech found that indirect expropriation 

is a measure that does not involve an overt taking but effectively neutralizes the 

enjoyment of property108 even though nominal ownership of the respective rights are 

retained.109 

 

87. Ownership or enjoyment can be said to be neutered when a party is no longer in 

control of the investment. The ability to enjoy right of ownership and to use the 

investment are the decisive factors in establishing whether an indirect expropriation is 

said to have occurred.110 

 

88. The European Court of Human Rights in Mellacher and Others v. Austria111, held that 

a formal (direct) expropriation is a measure aimed at a transfer of property, while a de 

facto (indirect) expropriation occurs when a State deprives the owner of his “right to 

use, let or sell (his) property.” 

 

89. Claimant submits that the measures (MAB Act and the labeling requirement) 

constitute as indirect expropriation. Respondent had severely interfered with 

Claimant’s investment resulting in substantial economic impact and loss of control.  

 

90. In evaluating the degree of the measure’s interference, one had to analyze the 

measure’s economic impact, its interference with the investor’s reasonable 
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expectations, and the measure’s duration. 112  The economic impact has to be 

substantial113 and the duration has to be generally permanent.114 

 

1. Claimant lost control over its investment 

 

91. Loss of control of investment suffices a claim of expropriation.115 The existence of 

control is mostly shown by the ability to continue operation116 and to carry out its 

business notwithstanding diminished profit.117 

 

92. Control may be determined by identifying the extent to which the measures taken 

have deprived the owner of the normal control of his property.118 A property has been 

expropriated when the effect of the measures taken by the state has been to deprive 

the owner of title, possession, or access to the benefit and economic use of his 

property.119 A substantial, less that total deprivation of control can still constitute as 

an expropriation.120 

 

93. In this case, regulatory measures have substantially deprived the Claimant’s economic 

value of the investment. FBI as the oldest and largest brewery in Ruritania is only 

engaged in producing a number of beers products in Ruritania121. Thus, the adoption 

of MAB Act has indeed affected a significant portion of FBI entire business and 

investment which Claimant suffers. 

 

94. Before the adoption of the measures, FBI was a sophisticated brewery manufacture 

due to be acknowledged technology, design, and equipment. The output increased 

30% to 130.000.000 decaliters per annum and in 2010 FBI was recognized as the 

safest place to work nation-wide.122  
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95. Claimant has lost its normal control towards the investment and is neutered from 

utilizing its IP rights due to Respondent’s restrictions and prohibitions.  The effect is 

very significant as Claimant is forced to partially suspend production by decreasing its 

output to comply with Respondent’s restrictions. Cessation of operation brought loss 

of sales of Claimant’s bottling and agricultural businesses123. This rendered Claimant 

incapable of complying with financial covenants established by the credits facilities 

with its various lenders.  

 

2. Substantial deprivation of economic value 

 

96. Besides government interference, the economic impact must be substantial to support 

a claim of expropriation. The standard of substantial deprivation (of rights, economic 

value, etc) to determine the existence of indirect expropriation has been widely used 

in investment arbitration cases, such as Pope and Talbot Inc, MS Gas Transmission 

Co v. Argentina124, Metalclad Corporation v. Mexico.125 

 

97. Substantial deprivation relates to incidental interferences with the use of property 

which have “the effect of depriving the owner, in whole or in significant part, of the 

use or reasonable to-be-expected economic benefit of property.”126 

 

98. The MAB Act and labeling requirement reduced FBI’s sales a further 20 percent with 

its revenue in the last quarter of 2011 falling to 10 percent of the revenue for the same 

period of 2009.127 The impact was significant enough to partially suspend production 

by decreasing the output, and the result of the fall of revenue and profit Claimant 

failed to comply with financial covenants established by credits facilities with its 

various lenders.128 

 

99. Those cumulative steps, even if individually may not qualify as an expropriating 

measure may have the effect equivalent to an expropriation.129  
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B. MAB Act has caused expropriation to Claimant’s trademarks and trade dress, 

and the measure is nonetheless unwarranted 

 

100. Article 15 of TRIPS defines trademark as any sign, or any combination of signs, 

capable of distinguishing the goods or services of one undertaking from those of other 

undertakings. It may consist of personal names, letters, numerals, figurative elements 

and combinations of colors as well as any combination of such signs.130 

 

101. Trademarks are protected under international law and Article 1(1) (d) of the BIT, and 

have long been used by manufacturers and traders to identify their goods and to 

distinguish them from goods made or sold by others.131 

 

102. The two main and complimenting, functions of a trademark (1) it enables a consumer 

to distinguish between goods from differing sources and (2) it is essential that “the 

owner of the mark has the exclusive right to market goods or services which are 

protected under the mark.132 

 

103. Section 8 of the MAB Act stipulates that 

“Any alcohol shall be served or sold in containers of 0, 5 liter or less. The 
label should be plain white and all the text on the label should be the same 
colour and in the same font. No technique should be used to highlight the 
“brand” of the beverage.” 

Freebrew trademark consists of words in specific fonts and colours, and design of the 

labels.133 In addition, Freebrew products are marketed in iconic design of 0,8l bottle 

which is registered as trademark134 However, the restrictive nature of the measure has 

effectively deprived Claimant’s right to utilize the distinctive elements, such as the 

original font and color of the label and the iconic design of the bottle, which have 

been generalized. 
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104. Based on the requirement stated above, Claimant may still able to use its specific font 

and color, however, Respondent’s measures require that all text must be written in the 

same font and colors. The result would be a final product that would inevitably appear 

boring, daunting, and lifeless to the eyes of consumers.135 

 

105. The prohibition to use any technique to highlight the brand and the 0,5l container has 

resulted in failure to utilize the design of the labels and the iconic 0,8l Freebrew bottle 

which is registered as trademark. 

 

106. This generic packaging is interfering with the main function of a trademark. Firstly, 

generic packaging jeopardizes their function as “indication of origin” in the sense of 

indication of company and trade origin.136  

 

107. Trademark enable consumers make simplified and educated purchase choices, thus 

reducing purchasing risk and ensuring customer choice.137 This fundamental function 

cannot be fulfilled if trademark is not visible or available to consumers when selecting 

a product. 

 

108. Section 8 of the MAB Act had indeed threatened consumers’ ability to make reasoned 

choices, as there will be little difference between products marketed by competitors. 

This packaging requirement has prevented trademarks from serving its institutional 

purpose, which is to help consumers distinguish the products they know and trust 

compared to other unknown competitors.138 

 

109. Secondly, it jeopardizes the function of trademark as “conveyor of messages.”139 It is 

very often consumers make purchase choices relying on the “brand image” of the 

trademark, regardless the features of the product on which such sign is affixed.140 

 

110. Although records of Ruritanian Trademark Office (RTO) shows that Claimant retains 

ownership of its trademark, Claimant is unable to utilize said trademarks. The 
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restrictions within the MAB Act eliminated the distinctive elements and the 

commercial utility of Claimant’s trademark.  

 

111. Claimant suffers loss of control as the measures taken have deprived the owner of the 

normal control of its property. 141  The measures prevented consumer from 

distinguishing Freebrew from those of its competitors. It precludes Claimant from 

using its IP rights. The effect of the measures taken has deprived the owner access to 

the benefit and economic use of its property. Claimant’s trademark has been 

effectively eliminated.  

 

112. Furthermore, Respondent lacks sufficient evidence that generic packaging would be 

very effective to reduce consumptions of alcohol and protect health. Referring to the 

practice of generic packaging in tobacco products, it is often pointed out that there is 

lack of evidence that generic packaging makes cigarette boxes less attractive to 

consumers, and also that more visible health warnings and information would induce 

smoking cessation.142 

 

113. In the contrary of its purpose, studies also show that generic packaging on tobacco 

may pose even worse effects on smoking, where it could increase smoking uptake as 

companies would be prompted to compete only on cigarette prices, making tobacco 

cheaper and more affordable for consumers, particularly among young people.143  

 

114. This effect possibly occurs in regards to generic packaging on trademark. Due to the 

absence of distinctive elements within the trademark, manufacturers may compete 

only on prices. 

 

115. Respondent has failed to consider other less invasive instruments which would be far 

more effective than generic packaging in alcohol, such as educational campaigns, 

health information and warnings, advertising restrictions, among other options.144 
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116. Through the implementation of the MAB Act, Claimant had been expropriated of its 

trademark and trade dress. Furthermore, Claimant found the MAB Act wanting and 

arbitrary. 

 

C. MAB Act is incompatible with the international system of trademark protection 

enshrined by TRIPS 

 

117. TRIPS imposes WTO members the obligation to ensure a minimum level of 

protection of all types of IPRs, including trademarks. The packaging requirement 

within Section 8 of MAB Act contravenes several TRIPS provisions on trademarks 

particularly Article 17 and Article 20. 

 

118. Article 17 of TRIPS states that, 

“[m]embers may provide limited exceptions to the rights conferred by a 
trademark, such as fair use of descriptive terms; provide that such exceptions 
take account of the legitimate interests of the owner of the trademark and of 
third parties.” 

 

119. States are therefore permitted to limit the exclusive rights of trademark holders. Yet 

such exceptions should be limited.145 Interpretation of “limited exceptions” was given 

by a WTO Panel in a patent-related dispute of Canada-Patent Protection for 

Pharmaceutical Product146. WTO Panel in European Communities- Trademarks and 

Geographical Indications for Agricultural Products and Foodstuffs confirmed that it 

also applies to trademarks.147 

120. It held that the word “exception” by itself connotes a “limited derogation, one that 

does not undercut the body of rules from which is made...” The term “limited 

exception” must therefore be read to connote a narrow exception−one which makes 

only a small diminution of the rights in question.”148 
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121. The exception of IPRs  (in this case, trademark) is meant to meet analogous aims to 

guarantee limited areas of freedom to IPRs holders’ competitors and third parties in 

good faith, and thus to pursue relevant public policies.149 

 

122. The packaging requirement does not take into account the legitimate interest of 

trademark holders and therefore violates Article 17 of TRIPS. WTO Panel in 

European Communities- Trademarks and Geographical Indications for Agricultural 

Products and Foodstuffs defined “legitimate interest of the owner of the trademark as 

follows, 

“[e]very trademark owner has a legitimate interest in preserving the 
distinctiveness or capacity to distinguish, of its trademark so that it can 
perform function. This includes its interest in using its own trademark in 
connection with the relevant goods and services of its own and authorized 
undertakings. Taking account of that legitimate interest will also take account 
of the trademark owner’s interest will also take account of the trademark 
owner’s interest in the economic value of its mark arising from the reputation 
that it enjoys and the quality it denotes.”150 

 

123. Section 8 of MAB Act has jeopardized the legitimate interest of right owners, and 

particularly the functions of trademarks. Claimant is prevented to distinguish their 

products from those of their competitors. 

 

124. It also jeopardizes the legitimate interests of third parties (consumers) as the function 

of trademark as “indication of trade origin” is served not only for rights owner, but 

also for consumers who have the legitimate interest in being able to distinguish the 

goods of one undertaking from those of another, and thus to avoid confusion.151 

 

125. Article 20 of TRIPS states that: 

 

”[t]he use of a trademark in the course of trade shall not be unjustifiably 
encumbered by special requirements, such as use with another trademark, use 
in a special form or use in a manner detrimental to its capability to distinguish 
the goods or services of one undertaking from those of other undertakings.” 
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126. In this case, the distinctive element of trademarks is removed and accordingly, 

consumers’ confusion is likely as to the trade origin of brewery products. Thus 

Respondent has breached the TRIPS provisions in regards to trademark protection. 

 

D. The measures were adopted not in accordance with Article 4 of BIT 

127. Article 4 of the BIT stated that expropriation must be 1) for the public benefit; b) non-

discriminatory; c) carried out under due process of law; and d) against compensation. 

 

1. Respondent’s action did not serve a public purpose 

128. The public purpose requirement is one of the elements of a legal expropriation 

stipulated under the BIT.152 Tribunal in ADC v. Hungary stipulates that “public 

interest” requires a genuine interest of the public.153  Public purpose is breached 

when property were seized for the personal use of government of a third party154 or a 

reprisal for another state’s conduct.155 

 

129. Public interest must be demonstrable with determination made in good faith. State 

must provide evidence to justify that its action are in the public interest and tribunal 

will scrutinize that evidence.156 

 

i) MAB Act is disproportionate 

130. The principle of necessity indicates that the means must be necessary to achieve the 

end, and if there is any other means less restrictive to applicants’ interests and capable 

of producing the same result, the less restrictive means should be adopted.157 The 

principle of proportionality demands that the means does not have excessive 

restrictive effects on the applicant’s interest, comparing with the interest pursued by 

it.158 
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131. MAB Act is considered contrary to the principle of proportionality. There is no 

available evidence or reasonable consideration that MAB Act will have the effect of 

enhancing public health than any other less restrictive that Respondent failed to 

consider. 

 

132. In Azurix v Mexico,159 the tribunal found that proportionality provides guidance for 

purpose of determining whether a regulatory measure would be expropriatory and 

give rise to compensation. A measure depriving a person of his property must pursue, 

on the facts as well as in principle, a legitimate aim in the public interest and bear a 

reasonable relationship of proportionality between the means employed and the aim 

sought to be realized.160 

 

133. There must be a reasonable relationship of proportionality between the charge of 

weight imposed on the foreign investor and the end sought to be realized by any 

expropriation measure. To value such charge or weight, it is very important to 

measure the size of the ownership deprivation caused by the actions of the State and 

whether such deprivation was compensated or not. 

 

134. The Act imposed unnecessarily excessive burden towards Claimant, and substantially 

deprived Claimant’s rights with regards to trademark and trade dress, and enjoyment 

of profit and revenues, and the investment as a whole.  

 

135. Moreover, the highly restrictive measure was not accompanied by scientific 

justification or compensation to the affected parties. It is obvious that the MAB Act is 

in nature disproportionate. 

 

ii) The HRI Report lacks justification 

136. From the perspective of WTO, in construing between measure and scientific basis 

necessary, an objective assessment of the facts of the case must be made.161 States 

cannot base a regulation solely on precautionary principle, a principle of international 

law that provides that State can pass domestic legislation in the face of a threat of 
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serious damage, despite a lack of full scientific certainty.162 Instead, measures shall be 

based on adequate scientific assessment, and that scientific basis for a regulation is 

not merely a façade obscuring a protectionist objective 

 

137. Since precautionary measure is within state’s sovereignty, which is the very 

foundation of, and the glue that holds together, the international legal and political 

system,163 WTO has clearly expressed the limitation through the instrument of SPS 

Agreement.164 It provides the relevant standards that must be met by scientific basis 

for a measure. 

 

138. A state is free to determine the “appropriate level of health protection”165 as long as 

this level does not constitute arbitrary and unjustifiable.166 Sufficient evidence must 

also be established and a proper risk assessment must be conducted.167  

 

139. State measures on “risks to human, animal, or plant life or health” must take account 

available scientific evidence.168 Moreover, considerations of a wide variety of factors, 

including testing methods, economic factors, and effectiveness of alternative methods 

is also necessary for a scientific evidence to be sufficient.169 

 

140. FBI, and by extension Claimant, found the HRI Report wanting. The report failed to 

consider other factors such as smoking, diet, and weight of the individual, and effects 

of Methyl while accompanied with alcohol and other ingredients in Freebrew.170  

 

141. Moreover, States must also seek to obtain the additional information necessary for a 

more objective assessment of risk and review of the measure when sufficient 

scientific evidence is not available. However, Ministry of Health has denied 

Claimant’s request for further investigation on that matter.171 Thus, they did not take 
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account any additional information to reach the standard of sufficient scientific 

evidence.  

 

142. Even if The Tribunal concludes that there is indeed public health to be protected and 

Respondent has fulfilled the public benefit requirement, it does not affect the nature of 

the measure of the compensation to be paid for the taking172. It does not alter the legal 

character of the taking for which adequate compensation must be paid.173  

 

143. Various Tribunals such as Santa Elena, Azurix174, and ADC Affiliate Ltd175 all indicate 

that even if a regulation (environmental or otherwise) result in an expropriation is 

enacted for the genuine benefit of the public, this does not excuse the State from its 

obligation under customary international law to compensate the foreign investor for 

its losses.176  

 

2. Respondent has acted discriminatorily  

 

144. The non-discrimination requirement is a standard element both in customary 

international law and in most treaty provisions addressing the legality of 

expropriation.177 Pursuant to the case of GAMI Investments v. Mexico178 and ADC v. 

Hungary179, a non-discriminatory action can be seen from the goal of the policy, 

whether there are different treatments to different parties or as a disguised barrier to 

equal opportunity 

 

145. Although MAB Act is applied to all alcohol beverages, which means that there were 

no explicit different treatments as has been addressed within the case of GAMI 

Investment and ADC, however, a disguised discriminatory manner is found within the 

government measure.  
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146. A disguised discrimination refers to a regulatory measure that makes no distinction as 

to the origin of goods (“origin neutral”) nevertheless it has a disproportionate impact 

or imposes burdens on foreign goods or services that is for some reason viewed as 

wrong or illegitimate. These evolvements of discrimination shown through Recent 

WTO decisions, call respectively, “de facto discrimination” or indirect 

discrimination.180  

 

147. MAB Act requires alcohol to be served or sold in 0.5 l or less whilst FREEBREW is 

sold in iconic 0.8 l bottles181. This provision imposes a high burden to Claimant as 

Freebrew was the only beer marketed in container above 0.5l. 182  This is 

discrimination. This provision had a particularly severe impact on FBI. 183 

 

148. Moreover, HRI Report explicitly mentions FREEBREW, which allegedly contains 

Reyhan.184 The labeling requirement allows FBI’s competitors to start a campaign 

against it. This circumstance severely deprives the sales of FREEBREW.185 

 

149. LG &E v. Argentina opines that either a discriminatory intent or discriminatory effect 

would suffice; as it relied on the effect of the acts in question.186 Discrimination is not 

to be based on an intention by Host State’s authorities to discriminate or an explicitly 

discriminatory rule of its domestic. 187  It is evident that these measures are 

discriminatory due to the cumulative effect of 0.5 l requirement and the labeling. 

 

3. Respondent neglected due process of law 

 

150. Normal seizure and auction ordered by the national court does not qualify as a taking. 

However, such measures would be tantamount to expropriation when due process of 
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law is lacking. Claimant contends that Respondent had neglected due process in 

expropriating Claimant’s assets.188 

 

151. ADF Affiliate Ltd v. Hungary found that due process of law requires an actual and 

substantive legal procedure for a foreign investor to raise its claims against the 

depriving actions already taken or about to be taken against it such as reasonable 

advance notice, a fair hearing, and unbiased and impartial adjudicator to assess the 

actions in dispute, are expected to be readily available and accessible to the investor 

to make such legal procedure meaningful.189 

 

152. The phrase “due process of law” does not necessarily imply a proceeding in a court or 

a plenary suit and trial by jury in every case where personal or property rights are 

involved.190 Foreign investors are not obliged to submit the dispute to domestic court 

as it was sufficiently impartial to settle investment disputes.191 Moreover, domestic 

courts area bound to apply domestic law even if that law fails to protect the investor’s 

right under international law.192 

 

153. By that means Claimant may seek justice through others competent authorities such as 

the President and the Ministry of Foreign Affairs in this case qualifies as due process. 

Respondent however neglected Claimant’s effort to seek due process. The purpose of 

due process is justice for the foreign investors suffering unfair treatment at the hands 

of Host State193 is not accomplished. Respondent has failed to provide due process of 

law. 

 

4. Expropriation was not accompanied by compensation. 

154. Expropriating State is obligated to pay compensation for the expropriated property.194 

Turk opines that compensation is required when a government actor deprives a 
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foreign investor of his fundamental ownership right, regardless of the means, or 

reasons for the expropriation.’ 195   

 

155. Under the Hull Formula expropriation is expected to maintain three standards: 

prompt, adequate, and effective payment.196 It has assertively been stressed that 

government unable to expropriate private property, for whatever purpose, without 

supplying a prompt, adequate, and effective payment.197 

 

156. Respondent does not qualify for any exceptions under Article 4(1) of the BIT.198 

Claimant submits that Respondent is liable to recover the damaged caused by its 

measures. In Waguih Elie v. Egypt case, the Tribunal found Egypt’s actions wanting, 

and violated every one of the principal protections offered to foreign investor other 

than the guarantee of national treatment. Nevertheless the tribunal found that the 

breach of any principal protections is compensable.199  

 

157. Furthermore, compensation must be paid as quickly as possible or within a reasonable 

time or in due time.200 In Amoco v. Iran201, the tribunal observed that prompt payment 

of just compensation is an obligation which is accepted as a general rule of customary 

international law. Claimant accordingly request the Tribunal to hold Respondent 

under the same. Respondent is not precluded from being held under this standard. 

 

158. Every form of expropriation must be compensated. Respondent violated its 

obligations under the international law and the BIT, 

 

 

E. Lawful State Measures does not eliminate the duty of to compensate 

159. International recognizes the term of lawful state measures, in which a state is not 

liable to pay compensation in exercising its police powers for general welfare, even if 
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it may have similar effect to expropriation.202 However, Besides the existence of the 

principle of sovereignty and freedom to exercise its legislative and regulatory 

functions in the public interest, in order for a measure to be justified as lawful state 

measures, it has to fulfill certain obligations: public purpose, non-discriminatory, due 

process of law,203 and non-arbitrariness.204  

 

160. Respondent has failed to fulfill the obligation of non-discriminatory, public purpose, 

and due process. Respondent’s actions were also arbitrary and disproportionate. 

 

161. ICJ E.L.S.I. defines arbitrariness as something opposed to the rule of law, a willful 

disregard of due process of law, an action which shocks, or at least surprises, a sense 

of judicial propriety.205 Arbitrary also means ‘depending on individual discretion 

founded on prejudice or preference than on reason of fact.206   

 

162. Arbitrariness would be absent if the measure is a reasonable and proportionate 

reaction to objectively verifiable circumstances. 207  Respondent’s measure were 

arbitrary as it was a disproportionate response in addressing the alcohol problems and 

failure to consider any other less restrictive measures.208 Moreover, the circumstances 

were problematic due to lack of scientific justification of the ordinance. 

 

163. Furthermore, Respondent’s measures are discriminatory and lack due process.  A 

measure taken in willful disregard of due process and proper procedure are 

arbitrary.209 The standard of protection against arbitrariness and discrimination is 

related to that of fair and equitable treatment, thus any measure involves arbitrariness 

or discrimination is in itself contrary to this standard.210 
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164. In addition, it was expropriation due to the effective control over use and operation of 

Claimant’s investment and the devastating economic impact. Thus, it raises a duty to 

pay compensation. 

 

 

 

 

 

 

 

 

 

V. MORAL DAMAGES SUFFERED BY CLAIMANT ARE COMPENSABLE 

 

165. The persecution and detainment of Contifica Group’s executives constitutes a breach 

of full protection and security under Article 2(1)(b) of the BIT. Claimant is entitled to 

such compensation due to the fact that firstly, Respondent had evidently breach the 

international obligation to provide full protection and security and is attributable to 

the breach and in any case, measures taken by Respondent results in compensable 

moral damages. 

A. Respondent has breached the full protection and security clause under Article 

2(1)(b) of the BIT 

 

166. Article 1 of the ILC Draft Articles stipulates that “every internationally wrongful act 

of a State entails the international responsibility of that State.”211 The Rainbow 

Warrior case stressed that “any violation by a State of any obligation, of whatever 

origin, gives rise to State responsibility,”212 and the responsible State is obliged for a 

restitutio in integrum.213 
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167. ‘Full protection and security’ suggests that host State is under the duty to protect the 

investments from adverse effects. 214 The principle obliged states to perform in 

compliance with the minimum standard in regards to the protection and the security of 

the investment and investors.215 

 

1. Non – physical harm constitutes as a breach of full protection and 

security 

 

168. Physical harm is not a determinative factor in evincing a breach of the full protection 

and security clause. Thus, although the circumstances lack physical harm, Rsspndent 

is still found to have breach such guarantee. Claimant submits that Respondent has 

breached its obligation to provide full protection and security as the clause is only not 

limited to protection from physical harm, but the moral integrity of investors. 

169. The minimum standard of full protection and security constitutes the protection of the 

investor and its assets216 from physical damages.217 Although use of force or damages 

had occurred, Respondent’s lack of effort to prevent further damages would also 

constitute as a breach of ‘full protection and security.’218Within the AMT vs Zaire, the 

Tribunal held that Zaire was responsible for the breach of protection since they were 

unable to prevent looting conducted by Zaire’s armed forces having occurred to 

AMT’s investment.219 Although the minimum standard to protect against physical 

damages is required, the protection under BITs can also apply to more than physical 

security of an investor or its property.220 

 

170. Respondent violated Article 2(b) of the BIT for full protection and security. 

Respondent breached this provision by letting the illegal detainment proceed221 and 

not preventing the dissemination of the detainment. 222 Although there were no 

indications of physical harm having been conducted, non-physical harm shall also be 

within the scope of the protection.  
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171. Full protection and security extends beyond physical security223 and is applicable to 

intangible assets.224 Although the executives do not experience any physical harm,225 

they could be subjected to harassment without being physically harmed. 226 

Harassment may include, but not limited to, intrusive investigations false allegations 

of criminal conduct, and arbitrary detention.227 Affirmed within the cases of Saluka 

Investment vs Czech Republic, 228 National Grid vs Argentina, 229  and Azurixvs 

Argentina230 the clause shall have a wider scope in the protection form physical harm 

as it is must be viewed to protect beyond physical security. 

 

172. The interpretation of a wider meaning shall be evinced by the terms of the protection 

itself. The BIT having been agreed by Ruritania, had explicitly wrote “full” protection 

and security. The term ‘full’ covers a broader meaning outside physical 

harm.231Biwater Gauff vs Tanzania232held that the term ‘full’ extends the clause 

beyond the minimum standard of police protection.233 

 

173. Even if no physical violence of damage had occurred, the obligation of full protection 

and security is nevertheless breached.234Enron vs Argentina case held that the full 

protection and security standard extends to the protection of a “company’s officials, 

employees and facilities.”235Respondent’s inability to provide legal protection as 

evinced by the arbitrary detainment conducted by the Prosecutor’s Office of 

Ruritania, constitutes as a breach Article 2 of the BIT. 
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2. In any case, Respondent is subjected to pay compensation for the moral 

damages caused after the persecution of the employees 

174. Claimant shall be awarded the requested compensation as firstly, the commencement 

of the investigation and the detainment was clearly unlawful. Secondly, in any 

circumstances compensation must be given to moral damages experienced by the 

employees on the basis of potential reputational loss. 

 

i) The detainment is unlawful 

175. Respondent’s measures in commencing investigation and detaining Claimant’s 

executives are undoubtedly a breach of multiple international human rights law, as the 

measures were conducted are unlawful. The detainment of Meers Goodfellow and Straw 

has violated customary international law under the ICCPR. Whereas under Article 9(1) 

“everyone has the right to liberty and security of person. No one shall be 

subjected to arbitrary arrest or detention. No one shall be deprived of his 

liberty except on such grounds and in accordance with such procedure as are 

established by law” 

176. Human Rights Committee held that the Article “is violated if an individual is arrested 

or detained on grounds which are not clearly established in domestic legislation”; in 

other words, the grounds for arrest and detention must be “established by law.”236 

 

177. Respondent admitted that “applicable law may not have been entirely complied with 

during their arrest and detention”237 Respondent breached the legitimate expectation 

of Messrs Goodfellow and Straw by detaining them on 23 December 2011 on grounds 

of alleged bribery. 238  Respondent had only notified them that they “may be 

summoned for an interrogation after the holiday season in the beginning of 2012”239 

and never informed them that they were forbidden from leaving Ruritania.  
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178. Furthermore, Respondent has breached the legitimate expectation of Messrs. 

Goodfellow and Straw by acting on contrary to its statement that Messrs. Goodfellow 

and Straw were only required to provide information.240 

 

179. Additionally, Respondent has breached the principle of presumption of innocence by 

the statement of its agent that Messrs. Goodfellow and Straw were “responsible for 

corruption”241 before the investigation came into conclusion. UDHR under Article 11 

requires that, “everyone charged with a penal offence has the right to be presumed 

innocent until proved guilty according to law in a public trial at which he has had all 

the guarantees necessary for his defence.”242 

 

180. The fact that the investigation was later terminated due to insufficient evidence 

showed that Respondent had acted maliciously and prejudiced to the employees of 

Claimant.  

 

181. In Ahmadou Sadio, the ICJ found the arrest and detention ofMr. Ahmadou Sadio to be 

arbitrary in nature as he was arrested without being informed of the reasons for his 

arrest and without being given the possibility to seek a remedy.243 The Court ruled in 

the favor of Guinea. 

 

182. Furthermore, Respondent has explicitly stated that “applicable law may not have been 

entirely complied with during their arrest and detention.”244 Claimant accordingly 

requests the Tribunal to find that Respondent’s malicious acts constitute as breach of 

international obligation, and Respondent is required to compensate the damage of its 

wrongdoing. 

 

ii) Moral damages must be awarded to Claimant 

183. International law recognizes that moral damage is compensable.245Lusitania defines 

moral damages as compensation “for an injury inflicted resulting in mental suffering, 
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injury to his feelings, humiliation, shame, degradation, loss of social position or injury 

to his credit or to his reputation,”246 thereby identifying those injuries remedied by 

moral damages as mental or reputational injuries. These damages may include 

“distress, suffering, tampering with the victim’s core values, and changes of a non-

pecuniary nature in the person’s everyday life.”247 

 

184. Moral damages are emphasized to be “very real”248 which “affords no reason why the 

injured person should not be compensated therefore as compensatory damages, but 

not as a penalty.” Moral damages exists and must therefore be compensated.”249 

 

185. Compensation is in fact a proper reparation in remediating moral damages,250 seeing 

that moral damages suffered by an individual are ‘financially assessable.’251 Both 

Messrs. Goodfellow and Straw had evidently suffered moral damages due to the 

detainment and the publicly broadcasted video of their detention.252 

 

186. Although the persecution had occurred towards the FBI employees, and not to CAM 

directly, Claimant is nevertheless entitled to claim as the holding company, and 

consequently employer of the executives.253Claim of moral damages are not rare in 

international arbitration proceedings as seen within the cases of Benvenuti & 

Bonfant, 254  Técnicas Medioambientales Tecmed S.A. v. Mexico, 255  and Zhinvali 

Development Ltd. v. Georgia.256The Desert Line Projects LLC vs Yemen case awarded 

Claimant US $1 million as compensation for the detainment of the Claimant’s 

executives.257 The Tribunal notes that both the “physical health of the Claimant’s 

executives and the Claimant’s credit and reputation” had been affected by the State’s 

wrongful conduct.258 
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187. The potential loss of reputation experienced by Claimant due to the dissemination of 

the executive’s detention video are compensable as it amounts to indignity, 

humiliation, injury to reputation and feelings.259In the aforementioned Desert Line 

Project case, the Tribunal’s award in granting Claimant compensation included loss 

of reputation.260 Damages to reputation of an employee or a corporation may lead to 

financial losses,261 especially for high-ranked employees such as Messrs Goodfellow 

and Straw.262 

 

188. Loss of reputation is deemed to be a “non – pecuniary loss that can only be redressed 

by way of moral damages.” 263 Reputation holds economic value 264  and is 

compensable. Although there were no indications that the executives would have 

received “mental stress, anguish, anxiety, [or] pain,”265 moral damages shall still be 

rewarded on the basis of disturbing Claimant’s financial activities. 

 

189. This is supported within the case of Benvenuti & Bonfant v. People's Republic of 

Congo in which Benvenuti & Bonfant claimed for moral damages for the loss of 

business opportunities in Italy, as well as loss of credit with suppliers and banks after 

Mr. Bonfant’s, departure from Congo. 266 The Tribunal acknowledged 

Benvenuti&Bonfant’s claim and heldthat the government’s conducts had “certainly 

disturbed B&B’s [an Italian company] activities.”267 

 

190. Claimant’s request of compensation in the amount of US $1 million shall be held a 

proper monetary amount for the moral damages caused by Respondent. Tribunals 

have nevertheless given monetary compensation for claims of moral damages.268 

Quantifying the right amount of assessing compensation for “human pain, suffering 

and other intangible harm” shall be determined on a case-by-case basis.269With 
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regards to loss of reputation and credit, the value of the damages shall be based on 

“the amounts expended on taking reputation-correcting measures.”270 

 

191. The compensation awarded must be proportionate to the seriousness of the offense 

committed by a state and its degree of responsibility.271 In fact, compensation can be 

awarded a greater amount when the action of the state is especially malicious or 

shocking.272 Respondent had done so by detaining the employees on insufficient 

grounds 273  and disseminating their detention on Ruritania’s most popular TV 

channel.274 

 

192. Taking into account the case of the Desert Line Project, the executives, having been 

similarly detained, was also deemed as a malicious and a “fault – based liability” 

entitled to recovery including compensation for moral harms.275 

 

193. Although the discretion of the sum of the compensation is with the Tribunal, the 

requested compensation is clearly intended to provide symbolic compensation for the 

injury suffered by claimant, especially in regards to reputational damage.276 Thus, the 

specified amount requested by Claimant is sufficient and justified as compensation for 

the moral damages suffered by the FBI executives. 
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PRAYER RELIEF 

 

The Claimant respectfully asks the Tribunal to find that: 

1. The Tribunal has jurisdiction as to the Claimant’s submissions, and Claimant’s 
submissions are admissible; 
 

2. Respondent has breached its obligation in regards to the Share Purchase Agreement; 

 

If the Tribunal finds that it has jurisdiction over Claimant’s submission, Claimant further 

respectfully asks the Tribunal to find that: 

3. Respondent violated the BIT of Ruritania-Cronos by the measures taken for the 
regulation of marketing and sale of alcohol and labeling requirement of FREEBREW; 
 

4. Respondent is obligated to pay moral damages; 
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5. Compensation has to be awarded to Claimant’s subsidiaries located outside Ruritania. 
 

Respectfully submitted on 22 September 2013 by 

 

 

TEAM FORSTER 

 

On behalf of Claimant 

CONTIFICA ASSET MANAGEMENT 

 


