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STATEMENT OF FACTS 

1. The current case concerns the dispute between Contifica Asset Management (CAM or the 

Claimant) incorporated in the State of Cronos, and the Republic of Ruritania (or the 

Respondent), regarding the aftermath of the privatisation of  the Freecity Breweries Inc. 

(or FBI).  

2. In 2008, the state entity operating FBI, the Ruritania‟s State Property Fund (or SPF) 

entered into a Share Purchase Agreement (SPA) with Contifica Spirits, member of 

Contifica Group, and transferred its entire ownership over the company to it, guaranteeing 

at the same time that its products do not pose health hazards. In the coming years, 

Contifica Group had invested significant amounts into the brewery, which has become an 

integral part of its production and logistics network. In March 2010, the brewery was, as 

part of an intra-group restructuring, transferred from its previous owner to the Claimant, 

CAM. 

3. Eight months succeeding the restructuring, in November 2010, the legislation of the 

Respondent changed significantly, by enactment of the Regulation of Sale and Marketing 

of Alcoholic Beverages (or MAB) Act. The Act, did not only ban the promotion of 

alcohol (most importantly for the case at hand: beer) and its sale at sporting events and in 

the evenings, but also stripped producers of their intellectual property rights by obliging 

them to sell beer in uniform containers not above 0.5 litres. These restrictions affected the 

Claimant‟s investment, as the oldest a most established brand of beer, and the only 

brewery to sell beer in unique, 0.8 litre bottles, the most, with the company experiencing 

a loss of revenue of 60%. 

4. Mid 2011, a Ruritanian State Agency unveiled study dating back to as far as 2005, 

finding that Reyhan, the core component of FREEBREW beer, when consumed 

excessively may lead to cardiac complications. The Ministry of Health immediately 

issued an ordinance obliging manufacturers of any and all products containing Reyhan to 

clearly label their products as posing a health risk, which only lead to further loss of profit 

by the Claimant. 

5. In December 2011, an investigation was commenced into alleged corruption charges of 

FBI and Contifica executives Messrs Goodfellow and Straw, which culminated in them 
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being illegally detained and questioned by the Ruritanian police force, only to be released 

a week later and have all charges dropped against them due to lack of evidence. 

6. The Claimant pursued to settle the dispute with Ruritania amicably, and sent two 

notifications to the President and one to the Minister of Foreign Affairs of the Respondent 

State in a span of 5 months from December 2011 to May 2012, but without as much as a 

reply. It sought relief within the Treaty of Mutual Promotion and Protection of Foreign 

Investment between The Republic of Ruritania and The State of Cronos, and accordingly 

submitted its Statement of Claim on 30 September 2012 to the German Institution of 

Arbitration, thereby initiating the current proceedings. 
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SUMMARY OF ARGUMENTS 

7. The Tribunal has jurisdiction over the current dispute, arising out of the breach of the 

Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic 

of Ruritania and The State of Cronos (hereinafter: BIT or the Treaty), in accordance with 

Article 8 of the Treaty,  since claims  arise from a breach of the Treaty. 

8. The current proceedings may not be qualified as an abuse of process, since CAM may be 

considered as a legitimate investor in terms of the BIT. Furthermore, the share transfer 

between Contifica Spirits and the Claimant was conducted in good faith and in line with 

the SPA. 

9. Acts of the Ruritania‟s SPF are attributable to Ruritania under international law. The 

Tribunal thus has jurisdiction to decide over the breach of the SPA by the SPF in line 

with Article 6(2) of the BIT. 

10. The Tribunal has no competence under the UNCITRAL Arbitration Rules to decide on 

the admissibility of the case brought before it. It is in any case required to decide on 

breaches of the BIT, even if that entrails deliberation on breaches of the SPA, since the 

breach of one may simultaneously be considered the breach of the other. Furthermore, the 

Tribunal is not precluded to decide by the forum selection clause within the SPA. 

11. The endorsement of the excessive and discriminatory Regulation of Sale and Marketing 

of Alcoholic Beverages Act, adoption of the Ordinance of the Ministry of Health and 

Social Security, and unlawful arrest and detention of the Claimant‟s high officials had a 

devastating effect on the Claimant‟s property rights and interests associated with the 

investment in FBI. These actions undertaken by the Respondent, taken in congruence, 

qualify as an act of “creeping expropriation”. The Claimant has not received any 

compensation for the loss of its economic interests in the investment and was treated in a 

clearly discriminative manner which qualifies the expropriation as unlawful and 

constitutes a breach of Article 4 of the Cronos-Ruritania BIT. 

12. Ruritania had violated fair and equitable treatment standard from Article 2(b) of the BIT 

by creating reasonable expectations it did not live up to, by failing to provide a stable and 

predictable legal and business environment and by arbitrarily changing the legislation 
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concerning sale and marketing of beer. Furthermore, the Respondent adopted 

discriminatory measures and acted in bad faith by concealing relevant information and 

documents from the Claimant. 

13. The Claimant has suffered moral damage, including loss of reputation, as the result of the 

illegal apprehension and detention of the two of the company‟s highest executives, 

Messrs Goodfellow and Straw.  The specific manner and circumstances under which the 

Respondent blatantly violated full protection and security standard from the BIT 

constitute sufficient grounds for the Tribunal to award compensation in this arbitration for 

the moral damages caused. 

14. Unlawful expropriation of the Claimant‟s investment represents internationally wrongful 

act attributable to Ruritania. In the absence of any relevant treaty provisions regarding the 

reparation of damage caused by unlawful expropriation, the Tribunal should apply 

customary international law. Accordingly, to achieve restitutio in integrum the Tribunal 

must award reparation for the damage caused by the loss of sales by CAM‟s subsidiaries, 

which represent incidental damage, are coverable item of damages in investment 

arbitration. 

 



5 
 

ARGUMENTS 

1. The Tribunal has jurisdiction over the claims submitted by CAM based on the 

breach of the BIT by the Respondent 

A) The claims submitted by the Claimant are based on the breach of the BIT 

15. The Claimant submits that this Tribunal has jurisdiction over claims arisen from the 

breach of its rights guaranteed in the BIT.
1
 The Claimant has a proven capacity, when 

submitting the dispute to the tribunal, to make the characterization of the claim. At the 

jurisdictional stage of the proceedings, it is for the Claimant to characterize the claims as 

it sees adequate.
2
 

16. As the Tribunal in SGS v. Pakistan stressed, it is for the Claimant to formulate its case.  

“If the facts asserted by the Claimant are capable of being regarded as alleged 

breaches of the BIT, the Claimant should be able to have them considered on 

their merits“
3
 

17. Hence, the Respondent has no power to modify the characterization of the Claimant‟s 

claim. Therefore, contrary to the argument of the Republic of Ruritania
4
 considering the 

contractual nature of the claims, the Claimant contends that its claims arise from breach 

of the Treaty, which is in the scope of jurisdiction of this Tribunal. 

B) The Tribunal has jurisdiction under Article 8 of the BIT 

18. Since the Claimant‟s claims arise from BIT Articles 2 and 4, jurisdiction of the Tribunal 

must be evaluated in light of the clause contained within the BIT. According to the 

Article 8(1) of the BIT between Ruritania and Cronos, disputes concerning Investments 

between Contracting State and an Investor of the other Contracting State should be settled 

amicably. 

                                                           
1
Ruritania-Cronos BIT. 

2
SGS v. Pakistan Jurisdiction, [145]; Salini v. Jordan, [135-136]. 

3
SGS v. Pakistan Jurisdiction, [145]. 

4
Statement of Defence, [10]. 
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19. However, if amicable settlement cannot be reached, the “dispute[…] shall be submitted to 

international arbitration if the investor so wishes“.
5
 In line with Article 8(2), both 

Contracting States gave consent to the Investor to submit the dispute by choosing the 

international arbitration, along with the option to choose the German Institution of 

Arbitration.
6
 The Claimant has accepted this offer by submitting its statement of claim to 

this Tribunal. 

20. The Claimant submits that the Tribunal has jurisdiction to hear the dispute because (1) the 

dispute arises out of an investment, and (2) the parties to the dispute are a Contracting 

State versus a national of another Contracting State. 

1) The dispute in question is related to the investment 

21. In the Article 1(1) of the BIT it is clearly stated that the investments include, inter alia, 

shares of companies and other kinds of interest in companies and intellectual property 

rights, in particular copyrights and related rights, patents, utility-model patents, industrial 

designs, trademarks, plant variety rights, etc.
7
 In this case, it is unquestionable that the 

dispute arises out of the violation of the Claimant‟s tangible and intangible property rights 

in FBI. Therefore, the dispute arises directly out of an investment as defined in the BIT. 

2) The parties to the dispute are a Contracting State and the Investor of another 

Contracting State 

22. The Contracting States of the BIT are The Republic of Ruritania and The State of Cronos. 

By signing the Treaty, Ruritania accepted all obligations from it, along with the 

jurisdiction of this Tribunal to hear this dispute concerning the investments of the 

Investor from The State of Cronos in the territory of Ruritania. 

23. According to the relevant provision of the BIT, the term “Investor” signifies 

“any entity which is established in accordance with, and recognised as a legal 

person by the law of that Contracting State, irrespective of whether or not its 

liabilities are limited and whether or not it is a profit seeking company, agency, 

                                                           
5
Ruritania-Cronos BIT, Article 8. 

6
Ruritania-Cronos BIT, Article 8(2)(a). 

7
Ruritania-Cronos BIT, Article 1(1)(b) and 1(1)(d). 
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association or firm; which is the owner, possessor or shareholder of an 

Investment in the territory of the other Contracting State“.
8
 

24. It is undisputed that CAM is a company constituted under the laws of the State of Cronos. 

As Cronos is a Contracting state to the BIT, CAM is considered to be an investor of the 

Contracting state. Furthermore, CAM is the owner of the shares in FBI. Likewise, it owns 

rights to the principal intellectual property used by FBI. In accordance with those facts, 

the Claimant submits that it meets the requirements to be considered an investor, and thus 

it is authorised to submit this dispute to the Tribunal. 

  

                                                           
8
Ruritania-Cronos BIT, Article 1(3)(b). 
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2. The claims of CAM are admissible since there was no abuse of process conducted 

by the Claimant 

25. The allegations of the Respondent regarding the “treaty shopping” in the present case 

simply do not hold merit due to the fact that the actions of the Contifica Group 

represented a completely legitimate form of corporate restructuring, and were conducted 

in accordance with the BIT. 

A) The purpose of the restructuring within Contifica Group is irrelevant 

26. Firstly, the Claimant argues that there is no need to deliberate upon the purpose of the 

restructuring within the Contifica Group, because the purpose of the share transfer is not 

relevant for the jurisdiction of the Tribunal. When settling investment disputes, the 

wording of the BIT in question has the highest authority. As it has already been found in 

several cases by different tribunals, the requirements of “investor” stipulated within the 

BIT have the highest importance when deciding whether or not it is entitled to arbitral 

protection under the treaty.
9
  

27. Seeing as CAM fulfils the requirements for an “investor”, the claim cannot be considered 

an abuse of process. The Claimant dismisses the ill-founded accusations pertaining it is a 

shell company, since it was incorporated in Cronos in 1983 and has over 30 

subsidiaries.
10

 The Tribunal should not even go into any further consideration of the 

alleged abuse of process if there is no basis within the BIT to do so.
11

 If according to the 

Treaty, the only element which is needed to establish the status of an investor is 

determining its nationality, as soon as this is proven all inquiries must stop.
12

 In other 

words, it is not open for the Tribunal to add requirements, which the parties themselves 

could have added, but omitted to.
13

 

28. Should the Tribunal decide there is still need to discuss this matter beyond this point, the 

Claimant submits that the share transfer was a bona fide action. 

                                                           
9
TokiosTokelės, [36]; Saluka, [241]. 

10
Procedural Order No. 2, [18, 24]. 

11
Rumeli Telekom, [326]. 

12
ADC, [357]. 

13
Saluka, [240-241]; Tokios Tokelės, [36]; Autopista Concesionada, [117-122]. 
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B) The share transfer between Contifica Spirits S.p.A. and the Claimant was 

justified and made in good faith 

29. As it is known, the Claimant is a large multinational corporation with operations in more 

than 30 countries, consisting of numerous holding and operating companies incorporated 

in over 40 jurisdictions.
14

 In contemporary times, it is common for enterprises as such to 

carry out corporate restructuring in order to find the best environment for their business 

activities. It is something that is commonplace in the world of commerce and has already 

been found as perfectly valid by arbitral tribunals.
15

 

1) The change in the regulations was not sufficiently foreseeable 

30. The first accusation made by the Respondent is that the Contifica Group committed 

“treaty shopping” in anticipation of the adoption of tougher regulations regarding alcohol 

sale in Ruritania. These allegations are nothing more than speculations based on the mere 

fact that the New Way Party, which has somewhat conservative views on alcohol 

consumption, won the majority in the Ruritanian parliament not long before the share 

transfer occurred. Namely, the restructuring was conducted on 17 March 2010, two 

months after the elections.
16

 However, the draft of the MAB Act was introduced to the 

Parliament (and became public record) on 20 June 2010, three months after the 

restructuring, while the final adoption of the Act took place on 20 November 2010.
17

 

Thus, before 20 June, the Claimant could not have had the possibility of knowing of the 

existence or the content of the Act, or whether such an act will even go into legislative 

procedure. The future of the MAB Act was uncertain even at that moment, because it was 

object of extended parliamentary debate before its enactment,
18

 and did not even have the 

full support of all 211 representatives of the ruling, New Way Party.
19

 

31. Although the issue of alcohol sale was publicized by the Party before the share transfer 

occurred, this is insufficient to qualify it as a dispute, or even make it sufficiently 

                                                           
14

Statement of Claim, [4]. 

15
Saluka, [228]. 

16
Statement of the Claim, [9]; Statement of Defense, [6]. 

17
Procedural Order No. 2, [26]. 

18
Procedural Order No. 3, [15]. 

19
Procedural Order No. 3, [6, 19].  
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foreseeable. According to the International Court of Justice the term dispute is defined as 

“a disagreement on a point of law or fact, a conflict of legal views or interests between 

parties”.
20

 The Claimant contends that “a dispute” certainly did not exist at the time of the 

share transfer. On the other hand, even though “treaty shopping” can be conducted in 

anticipation of a dispute, as it was concluded in the Pac Rim Cayman case, the claimant 

would have to “foresee a specific future dispute as a very high probability and not merely 

as a possible controversy”.
21

 The Tribunal in that case went on to explain that this is 

basically “a time when the investor is aware that events have occurred that negatively 

affect its investment and may lead to arbitration”.
22

At the moment of the restructuring, 

the Claimant was faced only with public discussions regarding alcohol sale, but without 

any specific actions made by the Respondent. The measures to be taken were discussed 

only in general terms.
23

 

32. All of this demonstrates that there was no high level of probability of a future dispute at 

the time of the restructuring. . Thus, it cannot be reasonably argued that the present 

dispute was sufficiently foreseeable on 17 March 2010. 

2) The motive of the share transfer was legitimate 

33. Regardless of whether the actions of Ruritania were foreseeable or not, the motive of the 

restructuring was to further protect Contifica Group‟s investments, and not to commence 

the present arbitration. The Claimant‟s bona fide behaviour can be seen from several 

facts. Firstly, the Claimant repeatedly attempted to resolve the dispute amicably and to 

avoid the present process.
24

 Rather, it was the Respondent which did not respond to 

notions for amicable settlement, and therefore demonstrated its unwillingness to avoid 

these proceedings. 

34. Regarding the Memorandum of the Claimant (Exhibit RX1), the document shows that the 

purpose of the restructuring was to further protect Contifica Group‟s investments and to 

find an investor-friendly environment. No mention of the BIT or a possible arbitration 
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East Timor, [22]. 

21
Pac Rim Cayman, [2.99]. 

22
Pac Rim Cayman, [2.100]. 

23
Procedural Order No. 2, [9]. 

24
Statement of Claim, [27]. 
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was made in the Memorandum. The protection of one‟s investments through corporate 

restructuring is not something which is forbidden or unethical per se.
25

 On the contrary, it 

has already been acknowledged by tribunals in the past as an acceptable and legitimate 

goal of corporate planning.
26

 Arbitral practice shows that the main indicator of malicious 

treaty shopping is basically the timing of the restructuring.
27

 For instance, in the Phoenix 

case, the Tribunal found that the restructuring was not made in good faith due to the fact 

that “the unique goal of the „investment‟ was to transform a pre-existing domestic dispute 

into an international dispute”,
28

 and thus it concluded that the sole intent of the Claimant 

was to initiate the arbitration through malicious corporate structuring,
29

 a behaviour 

which is unacceptable. On the other hand, in Mobil v. Venezuela, the Tribunal was faced 

with the question of whether corporate restructuring presented a bona fide action if it was 

conducted with the purpose of shielding one‟s investments from adverse government 

measures which were just anticipated.
30

 Based on the rationale from Phoenix, the 

conclusion was that such corporate planning had “a perfectly legitimate goal as far as it 

concerned future disputes”.
31

  

35. In the present case, as was explained above, not only was there no dispute at the time of 

the transaction, but the dispute was not even sufficiently foreseeable. It must be noted that 

the restructuring from Mobil v. Venezuela occurred in the midst of existing and pending 

disputes, but was still characterized as legitimate corporate planning, as far as it 

concerned disputes which arose after the share transfer.
32

 In the case at hand, restructuring 

was much less elaborate. Evidence show that the Claimant acted in precaution, but not in 

response of the adverse government measures. Because the Claimant‟s motive was to 

secure its investments from a possible danger, its actions do not fall under malicious 

treaty shopping. 
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3) The share transfer was conducted properly 

36. As for the claim of the Respondent that the shares were transferred for the amount of 

approximately 5.000 dollars, the Claimant asserts that this contention is irrelevant. As it 

was stipulated in Article 11 of the SPA, Contifica Spirits could assign all of its rights and 

obligations under the agreement by way of substitution to any company, which is a 

member of the Contifica Group. There was no mention of any requirement regarding the 

value or the motive of the transfer and thus, there was no obstacle to conduct the 

restructuring in order to protect one‟s investments. 

37. As it was stated in Milicom v. Senegal, gaining further protection through transactions 

between subsidiaries is completely permissible 

“as long as circumstances have not been established which would demonstrate 

that such choice was made unknown to the other party and under artificial 

conditions.”
33

 

In the present case, Ruritania, acting through the SPF, which sold the FBI to Contifica 

Spirits, basically accepted the possibility of a share transfer under these conditions and 

circumstances when it concluded the SPA. Another indicator of legitimate corporate 

planning would be if the State was duly informed of the restructuring, as was recognized 

in Mobil v. Venezuela.
34

 The SPF was notified about the transfer of shares when it was 

conducted, and it acknowledged that fact. Since it did not raise any objections then, it 

certainly cannot do so now. 
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3. The tribunal has jurisdiction to decide over the breach of SPA by the State 

Property Fund 

38. The Claimant contends that the breach of the SPA constitutes a breach of Article 6 of the 

Cronos-Ruritania BIT, which is within the jurisdiction of this Tribunal. The Respondent 

is directly responsible for the acts and omissions of the SPF in line with arbitral practice 

and customary international law codified in the ILC Articles on Responsibility of States 

for Internationally Wrongful Acts (hereinafter cited as: ILC Articles).
35

 

A) Actions of the State Property Fund are attributable to Ruritania 

39. The Claimant submits that the actions of the SPF may be attributed to the State itself for 

the purpose of their assessment under the BIT, notwithstanding the separate legal 

personality of the fund. 

40.  In practice, it is considered that “in order for an act to be attributed to a State, it must 

have a close link to the State”.
36

 However to clarify what is understood under the 

expression of „close link‟, one must turn to the decision in Maffezini v. Spain, where the 

Tribunal was, similarly, faced with the dilemma of whether SODIGA, a state 

establishment not unlike the present SPF, was an organ of the State or not and whether its 

acts should be attributed to The Kingdom of Spain.
37

 It elaborated that, to answer the first 

question, two separate (consecutive) tests must be applied to the entity, (i) a structural one 

pertaining to the establishment and internal organization of the entity, and another, (ii) 

functional one pertaining to the capacity of acts entrusted to it, either commercial or 

official.
38

 The Claimant will now demonstrate how the SPF meets all requirements set out 

in these test. 

41. The Claimant firstly submits that the SPF is a State entity. As it is known, the State 

Property Fund is a State institution, established by the Act adopted in Ruritanian 

Parliament. Its managing bodies, the Board of Governors and the Director-General are 
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both appointed by the government of Ruritania.
39

 The close financial ties between the two 

entities, Ruritania and the SPF, also cannot be ignored. Namely, the latter “may make 

periodic distributions to Ruritania and in the event of its dissolution all its assets and 

liabilities pass to Ruritania”.
40

 The Tribunal should thus find that such links of the State 

Property Fund with the State of Ruritania meet the criteria of the first Maffezini criterion. 

42. The second of the two Maffezini criteria, the functional one, is also met. In the current 

case, the sale was a result of the decision adopted by Government of Ruritania and it was 

done with the sole purpose of helping the State‟s budget overcome difficulties caused by 

consequences of economic recession. This contention is backed by the clear lack of any 

evidence showing that the funds gained from the sale of the property benefited the 

Ruritania‟s State Property Fund. Therefore, it is the position of the Claimant that the sale 

of State‟s property for the sole benefit of the State‟s budget should be considered as 

exercising governmental activity in particular instance. 

43. Having demonstrated the fact that the Ruritania‟s SPF is in fact a state organization, the 

Respondent will now briefly establish the means of attribution of conduct of such entity 

to a State. The primary source of law regarding questions of attribution is customary 

international law
41

 codified in the ILC Articles.
42

 Article 5 of these should be applied in 

the case at hand. It reads: 

“The conduct of a person or entity which is not an organ of the State […] but 

which is empowered by the law of that State to exercise elements of the 

governmental authority shall be considered an act of the State under international 

law, provided the person or entity is acting in that capacity in the particular 

instance”.
43

 

44. These rules, according to which the SPF‟s acts may be attributed to the State of Ruritania, 

have no alternative in international law.
44

 They are a common basis through which all 

attribution is achieved in the international community, an “implicit basis of all 
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international obligations so far as the state is concerned”.
45

 It is no different in 

international investment law, where these rules have been utilized in several occasions,
46

 

most notably in Noble Ventures v. Romania.
47

 

45. Just as in the present dispute, the Noble Ventures Tribunal was faced with the task of 

deciding whether breaches of the umbrella clause in the respective BIT by the Romanian 

State Ownership Fund (SOF), the organ conducting the privatization of state property, 

could be attributed to Romania.
48

 It decided that the SOF acted as a government agency 

managing the implementation of the on-going investment processes, and that as such, 

could not be distinguished from any government ministry.
49

 The Tribunal concluded that 

the acts of such entities are “attributable to the [State] for the purposes of assessment 

under the BIT”.
50

 Such position was found to hold its ground not only with regard to de 

iure imperii acts, but also even with regard to acta de iure gestionis, commercial acts of 

the parastatial entity when such entity is empowered by the State government to conduct 

those acts. A nearly identical standpoint has been repeated in several awards,
51

 for 

instance, the Eureko B.V. v. The Republic of Poland Award,
52

 where the Tribunal found 

that the purely de iure gestionis acts of the Polish State Treasury, a separate legal entity 

under Polish law, aimed at the privatization of state assets should be attributed to the 

State, because it was conducted by order of the Republic of Poland‟s Council of 

Ministers. 

46. The Claimant therefore calls upon the Tribunal to decide in line with such dominant 

arbitral practice on the issue, and the accepted customary norms of Public International 

Law on attribution, and consider the acts of Ruritania‟s State Property Fund as acts of the 

State of Ruritania. 
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B) Actions of Ruritania amount to the breach of Article 6(2) of the Cronos-

Ruritania BIT 

47. The Claimant submits that the Ruritania‟s State Property Fund knowingly omitted to 

disclose vital information regarding the effects of Reyhan concentrate on the human 

organism, thereby blatantly breaching Article 9.2.1 of the SPA. Such a breach of the SPA 

by the SPF, and therefore by Ruritania, also constitutes an International Wrongful Act 

through the breach of the Cronos-Ruritania BIT via the “umbrella clause” contained 

within it. The purpose of umbrella clause is “to elevate the breach of a contractual 

obligation between an investor and the host state to the level of a breach of an inter-state 

obligation between the host state and the national state of the investor”,
53

 to the level of a 

breach of the BIT itself. 

48.  Article 6(2) of the BIT states: 

„Each Contracting State shall fulfil any other obligations it may have entered into 

with an Investor or an Investment of an Investor of the Contracting State‟
54

 

49. It is considered, both in legal theory
55

 and in relevant arbitral practice,
56

 that each and 

every legal instrument, should be interpreted in its own terms, and therefore the provision 

at stake should be interpreted in a manner which conveys the true intent of the contracting 

parties, in line with provisions of the Vienna Convention on the Law of Treaties.
57

 

50. The wording of the Umbrella Clause, as conferred by the use of the expression “shall 

fulfil” uncontestably signifies the obligatory nature of the above norm.
58

 The term “any 

other obligations”, however, needs further examination. The Claimant contends that the 

correct interpretation of the term must encompass breaches of the SPA as breeches of the 

BIT, and reflect the ordinary meaning of the terms of the treaty in their context and in the 
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light of its object and purpose.
59

 Such an interpretation, entailing both de iure imperii and 

de iure gestionis acts of entities practicing governmental authority is also in line with 

current arbitral practice,
60

 and reflects a modern view of the international community 

towards umbrella clauses.
61

 

51. The meaning of the term „any [other] obligation‟ was already heavily discussed before the 

Tribunal in the case of Eureko v. Poland,
62

 when, while analysing Art.3(5) of the Dutch-

Polish BIT,
63

 it also considered an expansive interpretation more suitable to the existing 

facts, holding that 

“„Any‟ obligations is capacious; it means not only obligations of a certain type, 

but „any‟ – that is to say, all – obligations entered into with regard to investments 

of investors of the other Contracting Party”.
64

 

52. Given the reasons stated supra, the Claimant submits that in the case at hand the breach 

of the SPA also constitutes a breach of the BIT. Therefore, the Claimant respectfully calls 

upon the Tribunal to decide that the breach of the SPA is indeed elevated to the level of a 

breach of the BIT, allowing to the Tribunal to hear the case. 
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4. CAM’s Claim with regard to the breach of the SPA is admissible 

A) The UNCITRAL Arbitration Rules do not render the Tribunal any power to rule 

on objections relating to admissibility 

53. Article 23(1) of the UNCITRAL Arbitration Rules constitutes the basis for the Tribunal 

to challenge its jurisdiction. It provides that: 

“The arbitral tribunal shall have the power to rule on its own jurisdiction, 

including any objections with respect to the existence or validity of the arbitration 

agreement“.
65

 

54. It follows from the text of the Article that the Tribunal has the express power to rule on 

objections to its jurisdiction. The Claimant submits that it confers no separate power to 

rule on objections to admissibility. This was precisely the position taken by the tribunal in 

Methanex v. USA case where the Tribunal was faced with several challenges to its 

jurisdiction and admissibility set forth by the United States. As in the case at hand, the 

UNCITRAL Arbitration Rules were also the relevant procedural provisions. The Tribunal 

contrasted Article 79(1) of the ICJ Rules of Procedure
66

 with Article 23(1) of 

UNCITRAL Arbitration Rules, and noted that while the first expressly empowers the ICJ 

to rule on both contentions to its jurisdiction and its admissibility, the second, only gives 

rise to the power of Tribunals to decide on jurisdiction. It therefore rejected the USA‟s 

challenges to admissibility without extensive elaboration, merely stating that 

“Article 23(1) of the UNCITRAL Arbitration Rules does not accord to the 

Tribunal any power to rule on objections relating to admissibility. There is no 

express power; and it is not possible to infer any implied power.”
67

 

B) The Tribunal has an obligation to rule on the breach of the BIT even if this 

entrails deliberation on the breach of the SPA 

1) Breaches of the Treaty and breaches of the Contract are not mutually exclusive 

                                                           
65

UNCITRAL Rules, Article 23(1). 

66
ICJ Rules, Article 79(1). 

67
Methanex, [123]. 



19 
 

55. It is undeniable that an investment dispute may include both issues regarding application 

and interpretation of a BIT and issues regarding breach of a contract.
68

 Basically, a 

tribunal must take into account whether there is a connection between contract and treaty 

claims and whether the former is designed to operate under the protection of the BIT as 

the materialization of the investment.
69

 In other words, invoking one does not preclude 

the claimant from invoking the other.
70

 This is an issue discussed in many well-known 

cases such as Enron, Vivendi, Wena and Salini v. Jordan. Most important of all cases is 

Vivendi v. The Argentine Republic, where the Tribunal was much more direct in stating its 

view on the subject when it decided that: 

“it is evident that a particular investment dispute may at the same time involve 

issues of the interpretation and application of the BIT‟s standards and questions 

of contract. [The BIT] expressly empower[s] the Tribunal to base its ruling on the 

provisions of the BIT as well as on the terms of any private agreements concluded 

on the subject of the investment […]”.
71

 

56. The Claimant submits that the same actions conducted by the Respondent represent  both 

breaches of the SPA and of the BIT as well. By knowingly withholding crucial 

information from the Claimant with regard to the health-hazards of the products of the 

brewery, the Respondent has breached not only Article 9.2.1 of the SPA but also Article 

6(2) of the BIT. Since it is indisputable that the breaches of the contract also represent 

breaches of treaty as a result of the umbrella clause contained within the BIT, the 

Tribunal cannot decline the Claimant‟s request to rule upon them. This conclusion cannot 

be altered by the fact that the SPA contains a forum selection clause. 

2) The forum selection clause cannot render the Claimant’s claims inadmissible 

57. In line with prior jurisprudence, forum selection clause in contract does not prevent 

tribunals from asserting jurisdiction over treaty claims.
72

 Likewise, this rule can be 

applied in the context of an Umbrella Clause from any BIT. The Claimant thus submits 
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that the exclusive jurisdiction clause contained in the SPA does not render the Claimant‟s 

claims inadmissible.  

58. Article 14(2) of the Share Purchase Agreement contains a forum selection clause that 

states: 

“all disputes arising out of or in connection with the present Agreement shall be 

finally settled under the Rules of Arbitration of the International Chamber of 

Commerce by three arbitrators appointed in accordance with the said Rules seated 

in Geneva”.
73

 

59. The Tribunals in both SGS v. Pakistan and SGS v. Philippines cases
74

 acknowledged the 

existence of independent treaty claims even though those claims arose out of the same set 

of facts as the contractual claims. Should the need for deciding upon such indirect treaty 

claims occur, the tribunal, in order to decide on claims for the treaty breach arising out of 

a contract breach should determine whether or not the underlying contract has indeed 

been breached. In cases such as this, the Tribunal having decided that it had jurisdiction 

over the claims, had an obligation to rule upon them.
75

 

60. Following such rationale, the Tribunal in the case at hand cannot refuse to decide on the 

treaty claims on the basis that it will have to resolve whether the state has breached the 

contract. Contrary to the decision of the Tribunal in SGS v. Philippines, the Claimant 

submits that an international tribunal which has previously declared that it has jurisdiction 

over certain claims cannot refuse to entertain its jurisdiction by stating that the claims are 

inadmissible by virtue of forum selection or arbitration clause contained in investor-State 

contract. If it would be required in each case that the selected tribunal stay the 

proceedings on the basis of a forum selection clause contained in the investment contract, 

this would result in “the BIT tribunal having jurisdiction over an empty shell and 

depriving the BIT dispute resolution process of any meaning”.
76

 Similar rationale stands 

behind a recent decision rendered by the tribunal in SGS v. Paraguay, which faced 

precisely the same problem as the present Tribunal. There, the Claimant also formulated 
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its claim to consist of allegations of a treaty breach, more specifically a breach of an 

Umbrella Clause, emanating from a breach of the Contract. Paraguay objected firstly to 

the jurisdiction of the Tribunal to settle contractual disputes, and secondly claimed that 

the Forum Selection Clause contained within the Contract obliged the Parties under 

national laws to settle their disputes before the courts of Asunción.
77

 The Tribunal ruled 

on the first objection in a way consistent with the position dominant in arbitral practice, 

deciding that it did indeed have jurisdiction in line with provisions of the BIT (the 

Umbrella Clause). On the issue of admissibility, it decided that: 

“[seeing as the] Claimant has stated claims under the Treaty, and so the question 

before us is simply whether a contractual forum selection clause can divest this 

Tribunal of its jurisdiction to hear claims for breach of the Treaty. The answer to 

that question is undoubtedly negative”.
78

 

61. On such basis, a decision to decline to hear CAM‟s claims on the grounds that they 

should be directed to the arbitration indicated in Article 14(2) of the SPA would place this 

Tribunal at risk of failing to fulfil its mandate under the BIT.
79

A forum selection clause in 

a contract thus cannot prevent the Tribunal from hearing the case because that provision 

could not constitute a waiver by the Claimant of its rights in the BIT.
80

 Having 

jurisdiction under a BIT claim, the tribunal should not reject the claim on the ground that 

it could or should have been dealt with by another tribunal.
81

 

62. In connection to this, the Claimant further submits that should the Tribunal decide to 

reject hearing this dispute, its award could be annulled. Procedural law of Fairyland, seat 

of the arbitration, is in all aspects identical to the UNCITRAL Model Law on 

International Commercial Arbitration.
82

 According to Article 34 paragraph 3 of the Model 

Law arbitral award may be set aside
83

 if it “deals with a dispute not contemplated by or 

not falling within the terms of the submission to arbitration“.
84

 The Claimant contends 
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that this provision is equivalent to the provision of Article 52 (1) b of the ICSID 

Convention which allows the annulment of the award if “the tribunal has manifestly 

exceeded its powers.” It is well known that an ICSID tribunal can commit an excess of 

powers not only if it exercises its jurisdiction which it does not have under the relevant 

agreement, but as well if it fails to exercise a jurisdiction which it possesses.
85

 By 

analogy, if an ad hoc tribunal decline its jurisdiction although the jurisdiction exists in the 

specific instance, this could be seen as the “excess of powers” under Article 34(3) of the 

Model Law. This is precisely the danger which would face the award of the Tribunal 

containing a decision to sustain the Respondent‟s jurisdictional objection. The Claimant 

urges the Tribunal to be mindful of this fact. 

63. In the light of facts and evidence presented, the Claimant respectfully calls upon the 

Tribunal to: (1) declare that it has jurisdiction over the claim for the breach of the SPA by 

the Respondent and (2) reject the Respondent‟s contention that the claim is inadmissible 

because of the dispute settlement clause in the SPA. 
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5. Ruritania expropriated CAM’s investment by adopting the measures which 

restricted marketing and sale of FREEBREW beer 

A) Measures adopted by the Ruritanian government are equivalent to expropriation 

64. Expropriation in international law represents the deprivation of a person‟s use and 

enjoyment of its property.
86

 It is widely accepted in international investment law that 

expropriation can take two different forms. It can occur as direct expropriation, resulting 

from legislative or administrative acts of state acquiring or transferring the title and 

physical possession over an asset.
87

 More recently, it takes form of indirect expropriation, 

by means of adoption of certain measures by a State, interfering severely with property 

rights and rendering them in any case useless, notwithstanding that the legal title to the 

property formally remains with the original owner.
88

  

65. The existence of indirect expropriation is also reflected in Article 4(1) of the BIT 

between Cronos and Ruritania, which states: 

“Investments by Investors of either Contracting State may not directly or 

indirectly be expropriated, nationalized or subjected to any other measure taken 

by a Contracting State or a state agency of the Contracting State the effects of 

which would be equivalent to expropriation or nationalization in the territory of 

the other Contracting State except where such Expropriation is (a) for the public 

benefit; (b) not discriminatory; (c) carried out under due process of law; and, (d) 

against compensation.” (Emphasis added).  

66. As it will be demonstrated by the Claimant, a series of measures taken by the Respondent 

from November 2010 until January 2012 have affected CAM‟s property rights and value 

of the investment in such a manner that they must be deemed expropriated. 

1) The acts of Ruritania, taken in aggregate, have led to the destruction of the 

Claimant’s investment 

67. The Claimant submits that acts of the Respondent, namely, endorsement of the MAB Act, 

adoption of the Ordinance of the Ministry of Health and Social Security, and unlawful 

arrest and detention of the Claimant‟s high officials had a devastating effect on its 

property rights and interests, and thus represent an act of expropriation , in breach of 
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Article 4 of the BIT. The Claimant acknowledges that some of these measures adopted by 

the Respondent, taken individually, might be considered lawful under Ruritania‟s law or 

even under international law. However, taken in congruence they constitute 

expropriation. It is undisputed in international investment law that expropriation can be a 

result of different state measures taken during a period of time and resulting in 

annihilation of an investor‟s property rights. This particular form of indirect expropriation 

is known under the title of “creeping expropriation.” The existence of creeping 

expropriation is supported by numerous tribunals some of which have in the past tried to 

define the phenomenon. In Siemens v. Argentina the Tribunal described the phenomenon 

in the following manner: 

“The last step in a creeping expropriation that tilts the balance is similar to the 

straw that breaks the camel‟s back. The preceding straws may not have had a 

perceptible effect but are part of the process that led to the break.”
89

 

68. The same tribunal further referred to Article 15 of the ILC Articles, explaining that 

responsibility of the State, based on the breach of its international obligation, may occur 

from a commission of a series of actions or omissions, defined in aggregate as wrongful.
90

 

In the Biloune case, the arbitration panel found that a series of governmental acts and 

omissions which “effectively prevented” an investor from pursuing his investment project 

constituted a “constructive expropriation.” Each of these actions, viewed in isolation, may 

not have constituted expropriation, but the sum of them caused an “irreparable cessation 

of work on the project”.
91

 The Claimant submits, that the present dispute revolves around 

a similar situation as the one illustrated above. 

i. Measures taken by Ruritania expropriated Claimant’s property rights 

69. The MAB Act endorsed legal obligation that trademarks/brands of beer be written in the 

same font and colour as all other text on the label, and prohibited sale of alcohol in 

containers of over 0.5l, de facto making the Investor unable to further economically 

exploit its intellectual property. The fact that the claimant, according to the records of the 

Ruritanian Trademarks Office, remains the registered owner of the respective trademarks 
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and trade dresses and retains the exclusive right to use them is to be considered irrelevant. 

As upheld by the Tribunal in Alpha Projekt holding v. Ukraine,
92

 
 
once the Claimant was 

de facto made unable to further use and enjoy its property it is not necessary that he is 

additionally divested of the legal title. These rights are deemed to have been expropriated 

even though legal title to the property formally remains with the investor.  

70. According to the laws of Ruritania, the Patent Court of Ruritania shall cancel registration 

of a trademark upon application of an interested party if the trademark has not been used 

for five years.
93

 The Investor has not been able to use its trademark since November 

2010, when MAB Act was enacted. Since there are no indications whatsoever that the law 

will change in the near future, in 2015 CAM will officially and permanently lose its trade 

rights. Therefore, the Claimant submits that trademark constitutes nothing but nudum ius 

at the moment, and even this is soon to cease, while all economic value associated with it 

has already been expropriated by the Respondent. 

ii. Measures implemented by Ruritania substantially deprived the investor of its 

reasonable-to-be-expected economic benefit of property 

71. In arbitral practice it is accepted that one of the conditions for the occurrence of indirect 

expropriation is the substantial deprivation of the investment's value, or the investor's 

property rights.
94

 Likewise, in Vivendi v Argentina the Tribunal referred to this standard 

when assessing the question of whether certain government actions qualified as 

expropriatory. In the word of the Tribunal: 

“It is necessary to consider whether the challenged measures have or will (i) 

radically deprive Claimants of the economic use and enjoyment of its investment 

– Tecmed,
95

 (ii) effectively neutralize the benefit of Claimants‟ property – 

CME
96

, (iii) deprive the owner of the benefit and economic use of its contractual 
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rights – Santa Elena
97

, (iv) render Claimants‟ property rights useless – Starrett 

Housing
98

, or have a similar dispossessory effect.”
99

 

72. On 20 November 2010, the Ruritanian parliament adopted the MAB Act which severely 

restricted FBI‟s ability to market and sell its products in Ruritania. The MAB Act 

prohibited the marketing of any alcoholic beverages (including beer) on television and at 

sporting events. The law further made it illegal to serve beer at sport facilities, outdoors 

and at any place from 9 pm till 9 am and imposed labelling and packaging requirements. 

As the result  of imposed regulations, FBI‟s sales dropped by approximately 60% during 

the first two quarters of 2011 with the company incurring loss of net income of around 10 

million US dollars and loss of revenue of 60%. 

73. On 15 June 2011 the Human Health Research Institute (HRI) released a report claiming 

that products containing Reyhan, such as FREEBREW, impose significant health risks to 

the consumers. Merely fifteen days later, without thoroughly analysing the report and 

failing to consult FBI and other affected parties, the Ministry of Health and Social 

Security adopted an ordinance which requires these products to be labelled with an 

explicit warning that their consumption may lead to higher risk of cardiac complications. 

The Claimant has every right to believe that this study was not conducted impartially, and 

in bona fide manner. To that end, the Tribunal should take notice of the fact that HRI is a 

government-funded institution, with its Executive Director and the majority of its Board 

of Supervisors being appointed by the Ministry of Health and Social Security of 

Ruritania. The Claimant further found out that the government was made aware in 2005, 

by the HRI‟s interim report, about possible health risks imposed by Reyhan. Not only did 

the Government at the time of purchase of the FBI by the Contifica Spirits conceal this 

report, it also guaranteed in the SPA that products of the Brewery do not pose any risks to 

the consumers, other than those ordinary for similar alcoholic beverages. Nevertheless, the 

Claimant followed this obligation, while its competitors commenced a campaign 

highlighting FREEBREW as a poisonous product. Such practice which unfairly discredits 

the goods of FBI as a competitor is contrary to honest practices in industrial or 

commercial matters. It also establishes an obligation upon Ruritania envisaged in Paris 
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Convention, of which it is a signatory, to protect the competitor, in this case the Claimant, 

from any acts of unfair competition.
100

 The Respondent omitted to fulfil this treaty 

obligation. 

74. Following introduction of the new labelling regulations, sales of FREEBREW fell by a 

further 20%. Finally, the Investor‟s revenue in the last quarter of 2011 decreased to 10% 

of the revenue for the same period of 2009 which clearly testifies of the radical and 

dramatic decrease in the income-producing potential of the Claimant‟s investment. As a 

result of the fall in revenue and profit, FBI failed to comply with financial commitments 

taken by the Claimant towards its various lenders. To avoid enforcement of creditors‟ 

security rights over FBI assets, CAM pledged all of FBI‟s tangible assets and all shares in 

FBI. 

75. In Pope & Talbot Inc. v Canada,
101

 as well as in Sempra Energy International v 

Argentina
102

 the Tribunals considered illegal apprehension of the investor‟s company 

executives as important criteria for the ruling on substantial deprivation. Ruritania 

arrested and detained two of the Claimant‟s highest company executives, in a manner 

which is contrary to Ruritania‟s internal regulations. The criminal proceedings for alleged 

charges of corruption were clearly a result of harassment, which can be denoted from the 

fact that all charges were dropped within weeks of their first appearance. 

76. As demonstrated beforehand, governmental measures austerely impaired the Claimants 

physical and incorporeal property rights. While marking its most prestigious product as 

poisonous, the Respondent effectively and substantially deprived the investor of its 

reasonable-to-be-expected economic benefit from investment. Therefore, this drastic 

diminution in value of CAM‟s property successfully meets the substantial deprivation 

prerequisite of expropriation. 

2) Alleged lack of the government’s intention to expropriate and ‘general welfare 

purpose’ of the acts do not justify taking of CAM’s investment 
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77. Further notice shall be made to the Respondent‟s claim that measures were adopted 

without any expropriatory intent, but solely intended to address the problems of alcohol 

addiction and exposure of youth to alcohol.
103

 While the Claimant accepts the notion that 

a state may take regulatory action to protect the health of its population, it also refers to 

the Vivendi v Argentina case where the Tribunal emphasized that the public purpose and 

allegedly beneficial nature, cannot automatically immunize the measure from being 

expropriatory.
104

 In Santa Elena v. Costa Rica the Tribunal stated: 

“Wherever property is expropriated, irrelevant of the intent and purpose of the 

expropriatory measure, the state‟s obligation to pay compensation shall 

remain.”
105

 

78. The tribunal in Occidental Exploration and Production Company v. Republic of Ecuador 

found intent of the government unessential for expropriation analysis and concluded that 

what mattered was the result of the policy in question.
106

 

79. However, should the Tribunal find that the intent of the Respondent must be taken into 

account in its analysis, the Claimant calls upon the Tribunal to notice the lack of 

proportionality between the legal aim of the MAB Act and the anti-alcoholic propaganda 

endorsed by it. The so called “proportionality doctrine” has been recently recognized by a 

considerable number of tribunals. This doctrine originates from the practice of ECHR,
107

 

and has been approved by the Tribunal in Tecmed v. Mexico, stating that: 

“[t]here „must be a reasonable relationship of proportionality between the charge 

or weight imposed to the foreign investor and the aim sought to be realized by 

any expropriatory measure‟.”
108

 

80. Certain governments worldwide have been known to prohibit the sale and marketing of 

alcohol containing products at sporting events and in the night hours and the Claimant 

accepts that these measures are associated with healthy life style. However, the special 
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labelling and packaging requirements are rarely part of any government‟s health 

legislative. It remains highly disputable how obligatory usage of 0.5 l containers in beer 

industry can contribute to the reduction of alcohol consumption. This measure is 

irrational and clearly disproportional to the Respondent‟s aim. The Respondent however 

failed to address this issue and rationalize its decision. On the contrary, it tried to justify 

the ordinance of Ministry of Health and Social Security by offering evidence collected in 

a research conducted by only one, biased governmental institution. For that purpose, FBI 

had written to the Ministry of Health and Social Security on 20 August 2011, pointing out 

numerous flaws in the analysis conducted by the HRI as well as in its processing of raw 

data collection. To that end, the Claimant submits that the Respondent should have at 

least given a fair notice to the producers of Reyhan containing products and postponed the 

labelling requirement until more concrete and accurate evidence has been acquired. 

81. The Tribunal must not overlook the Respondent‟s neglect of the reality of the measures‟ 

impact on the Investor, namely its great economic losses followed by termination of 

employment of over half of its employees. It should also consider the mala fide 

investigation and detention of CAM‟s executive, and damages caused to the reputation of 

the Claimant by the illegal broadcast of the arrest of its two officials. The Respondent‟s 

tolerant attitude towards the discriminatory media campaign ran by FBI‟s competitors and 

concealed 2005 interim report on risks imposed by Reyhan containing products equally 

remains questionable. Therefore, it must be concluded that the Respondent‟s radical and 

imprudent approach finally resulted in an act of expropriation. 

B) Expropriation was unlawful 

82. As has been previously demonstrated, the cumulative effect of acts undertaken by the 

Respondent State resulted in the Claimant‟s loss of trademarks and consequently deprived 

CAM‟s shares in FBI of their former value denying the Claimant the right to profit from 

its operations, thereby expropriating all of the Claimant‟s economic interest in its 

investment. 

83. The Claimant further submits that expropriation of its property was unlawful since it was 

done in contravention with conditions envisaged in Article 4 of the BIT. Namely, in order 

for an expropriation to be lawful a State party to the BIT must pay to the investor 
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compensation equivalent to the value of the expropriated investment. Non-payment of 

compensation by itself was considered by the Tribunal in Vivendi v. Argentina as 

sufficient reason to determine unlawfulness of expropriation: 

“If we conclude that the challenged measures are expropriatory, there will be 

violation of Article 5(2) of the Treaty, even if the measures might be for a public 

purpose and non-discriminatory, because no compensation has been paid.”
109

 

It is undisputed between the parties, that no compensation whatsoever was paid or even 

offered to the Claimant.
110

 

84. Furthermore, the expropriation is unlawful due to its discriminative character. The 

specific MAB provision enforcing that all beer sold in Ruritania must be contained in 0,5 

litre bottles is clearly discriminative towards the Claimant. The Tribunal in Yury 

Bogdanov v. Moldova held that even though a government regulation theoretically 

applied to everyone in the same way, it still constitutes a discriminatory measure if in 

practice only one specific subject is subjected to the law's obligations.
111

 Following this 

packaging requirement, FBI, the only brewery to pack its product in iconic and vastly 

recognizable 0.8 litre bottles, sustained great economic losses. 

85. Discriminatory measures do not require a discriminatory intent of the government, as 

underlined by the tribunal in El Paso v. Argentina
112

. Similarly, in Siemens v. Argentina 

the Tribunal stated that intent is not decisive or essential for a finding of discrimination, 

and that the impact of the measure on the investment would be the determining factor in 

ascertaining whether it had resulted in non-discriminatory treatment.
113

 

86. The Claimant also argues that the claimed public benefit of the packaging and labelling 

requirements is questionable. Similarly to the logic applied in the Spyridon Roussalis v. 

Romani
114

 and AES v. Hungary
115

 cases, this particular government measure lacks a 
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rational policy and fails to provide logical explanation and the public interest ratio and is 

to be considered unreasonable. 

87. Since the government‟s actions and their austere consequences by all means qualify as an 

unlawful expropriation, Ruritania undoubtedly breeched its obligation contained in this 

international treaty, and is obliged to pay adequate compensation for all the damages 

caused, in line with international law. 
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6. Ruritania failed to provide Fair and Equitable Treatment to CAM and its 

investment. 

89. Additionally, the Claimant submits that the State of Ruritania breached the standard of 

Fair and Equitable Treatment (or FET standard), contained in BIT, which states: 

“[Each Contracting State shall in its territory] in every case accord Investments 

by Investors of the other Contracting State fair and equitable treatment as well as 

full protection and security under this Treaty.”
116

 

90. Whether the FET standard has been breached or not depends on the circumstances of 

every individual case.
117

 

Assessment of the precise scope of the standard is hence left to the Tribunal which “will 

have to decide whether in all the circumstances the conduct in issue is fair and equitable 

or unfair and inequitable.”
118

 

91. It is the prevailing position today, both in legal doctrine and arbitral practice that the 

content of the FET Standard is independent from the Minimum Standard of Treatment, 

which it surpasses.
119

 It is also undisputed that its scope includes several elements, most 

important of which are: the observance of the Investor‟s legitimate expectations, the 

stability of the legal regime, and the absence of bad faith and arbitrary and discriminatory 

treatment.
120

 The Claimant submits that the Respondent failed to act accordingly on all 

these counts, because it, (a) changed important regulations which were reasonably relied 

on by the Claimant, (b) by imposing discriminatory measures concerning spirit bottling 

and labelling and (c) by acting in bad faith by concealing a report dealing with Reyhan‟s 

possible shortcomings. The failure of Ruritania to meet the investor‟s legitimate 

expectations and the absence of stable legal framework resulted in a major loss of 

revenues and the devastation of the investment. 
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A) Ruritania has breached the Claimant’s legitimate expectations 

92. Arbitral practice confirms that in order to comply with the FET standard, a State must 

respect the investors‟ reasonable and legitimate expectations.
121

 Such a view was taken in 

the Tecmed award, and has been vastly adopted by a number of tribunals:
122

 

“The Arbitral Tribunal considers that this provision of the [BIT], in light of the 

good faith principle established by international law, requires the Contracting 

Parties to provide to international investments treatment that does not affect the 

basic expectations that were taken into account by the foreign investor to make 

the investment. The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations 

that will govern its investments, as well as the goals of the relevant policies and 

administrative practices or directives, to be able to plan its investment and 

comply with such regulations.”
123

 

93. The State must act consistently, without arbitrarily revoking pre-existing permits relied 

upon by the investor to assume its commitments and plan its business activities.
124

 

Legitimate expectations are Investors‟ reasonable prospects which supervene as a result 

of State‟s perceptible actions. These expectations are not met if public measures are 

arbitrary, unjust or discriminatory. As stated by the Waste Management Tribunal:   

“In applying this standard it is relevant that the treatment is in breach of 

representations made by the host State which were reasonably relied on by the 

Claimant.”
125

 

94. There is no doubt that an investor‟s legitimate expectations can arise as a result of 

promises made by the State in the contract itself.
126

 Ruritania guaranteed in the SPA 

(Appendix 7), that, to its best knowledge, the products of the FBI did not pose any health 

risk at the time of the brewery‟s purchase by the Contifica Spirits, thus creating certain 

reasonable expectations to that matter on behalf of the Claimant. On the contrary, and to 
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the knowledge later acquired by the Claimant, an interim report which states that Reyhan 

containing products might have negative effects on human health was sent by the HRI to 

the Ministry of Health and Social Security of Ruritania in as early as 2005. By concealing 

this information from the Investor, who had made plans relying on the State‟s guarantees, 

Ruritania acted in bad faith. This is precisely the conduct which differentiates plain 

violation of contract from a violation that is at the same time a violation of FET.
127

   

B) Ruritania violated FET Standard by failing to provide a stable and predictable 

legal and business environment 

95. The stability of the legal regime is an essential element of FET Standard, as stated by 

numerous tribunals in the past.
128

 

96. The Claimant is aware of the fact that it is not possible to reasonably expect that the 

circumstances prevailing at the time the investment is made, remain completely 

unchanged. However, 

“governments must avoid arbitrarily changing the rules of the game in a manner 

that undermines the legitimate expectations of, or the representations made to, an 

investor.”
129

 

Radical and unexpected changes which undermined Investor‟s expectations are exactly 

what happened in the time which followed the CAM‟s investment. 

97. CAM could not have foreseen these numerous changes at the time of making investment 

decisions. Ruritania has taken drastic steps by severely altering regulations governing sale 

and marketing of beer. These changes of the business conditions struck FBI‟s production 

so severely that reaching a return of their investment, as was originally planned, has 

become utterly impossible. 
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C) Ruritania violated FET Standard by imposing discriminatory measures 

98. A breach of the non-discrimination obligation, by means of introducing arbitrary and 

discriminatory measures by the host State‟s Government constitutes a violation of the fair 

and equitable treatment standard.
130

 

99. In order to be qualified as discriminatory, the measures need not directly to relate only to 

the alien investor, and yet need to actually aim, by their grasp, at a specific investment or 

undertaking, making those measures biased and inequitable. The intention to discriminate 

is of secondary significance.
131

 As concluded in the Unglaube v. Costa Rica Tribunal, an 

investor has been discriminated against if he or she has been subjected to unequal 

treatment in circumstances where there appears to be no reasonable basis for such 

differentiation
132

, while a discriminatory intent may be relevant, the fact of unequal 

treatment is key.
133

 

100. In, for example, Nykomb v. Latvia and Saluka v. Czech Republic, the Tribunals 

compared the treatment of several companies in the same area of endeavour, which 

received markedly less favourable treatment than the others, without explanation or 

justification. Such treatment was found to be discriminatory even though no evidence of 

intent was found, since none is considered to be required.
134

 

101. This de facto discriminatory treatment is exactly what took place after the enactment 

of rules regulating the sale of alcoholic beverages in Ruritania. 

102. The regulations which dramatically changed the conditions of sale and marketing of 

spirits, spirit bottling and packaging requirements were discriminatory towards FBI. 

Major changes in these regulations affected FBI far more severely than the other spirit 

producers in Ruritania. The Tribunal should be mindful of the fact that FBI was the only 

company to bottle its products in the iconic and vastly recognizable 0.8 l. bottles, instead 
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of 0.5 l. ones used by other breweries. Hence, this measure had damaging effect only on 

the Claimant‟s interests, and Ruritania has imposed it without reasonable basis for 

differentiation. The Ruritanian authorities have never offered any justification for this 

measure or explained what the aim of the packaging restriction was. 

103. The Claimant believes that important goals, such as the protection of public health 

may have been reached by alternative, less discriminatory, harmful, and arbitrary, and 

more effective, and rational actions. It is questionable how effectively the intake of 

alcoholic beverages can be reduced by restricting the bottles to 0.5 l, if one may, in that 

case, buy two bottles instead of one. This restriction, however, unquestionably devastated 

FBI‟s line of production, causing severe material losses. 

104. Ruritania could have intervened legislatively with the goal of protecting public health 

in 2005, yet had not done so at the time, since the State owned 100 per cent of the 

brewery‟s shares. All these measures have been enforced after the sale of FBI and after 

obtaining financial compensation in return. Such discriminatory conduct cannot be, in any 

case, defined as fair or equitable. 
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7. Compensation for moral damages may and should be awarded to the Claimant 

for the arrest of Messrs Goodfellow and Straw 

A) Personal rights infringements sustained by the representatives of the investor 

may be the subject of a treaty arbitration 

106. In comparative private law
135

, it is nowadays clear that not only physical injury to a 

person, but also other infringements, such as all forms of violence, wrongful harassment, 

imprisonment, prosecution or deportation, may give rise to a claim for damages. In 

addition, it is accepted that investment treaty tribunals, as long as they have jurisdiction 

over a dispute, may award compensation for moral harm caused to the investor or 

investment, unless there is a limitation on awarding compensation in such cases in the 

applicable treaty.
136

 No such limitation exists in the Cronos – Ruritanian BIT. 

107. In an investment treaty dispute moral damages can be awarded in „exceptional 

circumstances‟. The tribunal in Lemire v. Ukraine defined these exceptional cases as: 

“[a] the State's actions imply[ing] physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the norms according 

to which civilized nations are expected to act, [b] the State's actions caus[ing] a 

deterioration of health, stress, anxiety, other mental suffering such as humiliation, 

shame and degradation, or [c] loss of reputation, credit and social position - both 

cause and effect [being] grave or substantial.”
137

 

The Claimant pleads that the present situation qualifies as exceptional in terms that it 

meets the necessary criteria invoked supra. The Respondent‟s unlawful conduct caused 

not only serious harm to the rights and dignity of FBI‟s personnel, but as a result 

adversely affected the Claimant‟s goodwill and reputation. 

108. Furthermore, the investigation against the two Claimant‟s employees and company 

executives was carried out in bad faith, as an excuse to obtain privileged documents and 

materials as possible evidence against the Claimant. This act constitutes basis for 

establishing the fault-based liability, a criteria considered relevant by the Tribunal in DLP 
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v. Yemen,
138

 while deciding whether the Claimant there should have been allowed 

recovery of its compensation for moral harms.. 

109. All these elements, in the opinion of the Claimant, and in line with previous arbitral 

practice, constitute more than sufficient grounds for the Tribunal to hear this claim and 

award compensation in the amount of USD 1,000,000 for moral damages caused. 

B) The Claimant has suffered moral damage as a result of the Respondent's breach 

of its obligations under the BIT
 
 

110. The Claimant primarily emphasizes the fact that the Respondent conceded to have 

failed to comply with all applicable law and procedure during the arrest and detention of 

Messrs Goodfellow and Straw, and accepted to have committed a breach of its obligation 

to provide full protection and security. Accordingly, the Tribunal should deem the arrest 

of FBI executives in the Freecity International Airport and their detention from 23 

December 2011 to 3 January 2012 without any explanation and lacking legal justification, 

to represent an unlawful and arbitrary act on behalf of the Respondent. 

111. Pursuant to Ruritanian law, it is not considered unlawful for the accused to leave the 

country pending investigation. Messrs Goodfellow and Straw were both informed of this 

by their lawyers, as well as of the fact that they were not to be summoned for an 

interrogation before the end of holiday season in the beginning of 2012. Therefore the 

attempt of two executives to leave for Prosperia on 23 December 2011 cannot, under any 

circumstances, be considered as an attempt of the accused for corruption to “flee the 

justice” as implied by the Ruritanian police and spokesman for the Prosecutor‟s Office. In 

addition, unauthorised, unlawful submission of security camera footage showing the 

arrest of Messrs Goodfellow and Straw by the police to Free TV, Ruritania‟s most 

popular TV channel, and the following broadcast of it, brought upon these two FBI and 

Contifica Group executives shame, humiliation, degradation, affected the performance of 

the FBI and caused overall injury to the Claimant‟s credit and reputation. Not only did the 

Respondent fail to prevent any of these illegal actions from happening, but the Ruritanian 

authorities, after the criminal investigation was terminated due to insufficient evidence, 

failed to even apologize for the detention or offer any compensation.  
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112. To that end, the Claimant argues that it is nowadays unanimously held at the 

international level – especially in light of the general principle of full compensation – that 

loss of reputation is compensable.
139

 In DLP v. Yemen compensation for moral damages 

including loss of reputation was awarded in the amount of USD 1,000,000 on the basis 

that the investor‟s executives suffered the stress and anxiety of being harassed, threatened 

and detained by the contracting State, in violation of the BIT.
140

 The tribunal agreed that 

in light of the occurred events and their impact on the Claimant‟s credit and reputation, 

the Respondent shall be liable for reparation for the injury it caused, whether it be bodily, 

moral or material in nature.
141

 The Claimant therefore urges this Tribunal to take into 

account the strong resemblance between the two cases and, consistent with prevailing 

arbitral practice, grant the Claimant similar treatment. 
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8. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI 

constitutes a recoverable item of damages 

A) A distinction must be made between lawful and unlawful expropriation 

113. As for the issue of damages, the present BIT contains only provisions governing 

compensation that is due for lawful expropriation. However, Ruritania‟s acts represent an 

unlawful expropriation. The distinction becomes utterly important when addressing the 

question of damages. To this regard, the tribunal in Vivendi v Argentina stated: 

“the [customary international law] standard permits, if the facts so require, a 

higher rate of recovery than that prescribed […] for lawful expropriation”
142

 

114. The Claimant also submits that should illegal and legal behaviour lead to the same 

financial consequences then the general preventive function of law must be deemed 

compromised.
143

 It is clear that the unlawful expropriation represents an internationally 

wrongful act  of the Respondent and requires payment of a grater monetary sum under the 

title of damages. 

B) The Tribunal should implement the rules of customary international law with 

regard to the question of reparation of damage 

115. The Claimant submits that the issue of reparation for the consequences incurred by 

the Investor is governed by the international customary law. The Tribunal in ADC vs. 

Hungary noted that whereas the BIT does not contain any rules related to the standard for 

assessing damages in the case of unlawful expropriation, the Tribunal is required to apply 

the default standard contained in the customary international law.
144

 

116. Therefore, the Claimant asserts that the Tribunal should assess the issue of damages 

caused by the unlawful taking on the basis of customary international law. 

C) Damages for an unlawful conduct should amount to full reparation 
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117. The applicable rule of the international customary law in the terms of damages has 

been contained within the PCIJ‟s decision in the Factory at Chorzóv, stating as follows: 

“…reparation must, as far as possible, wipe out all the consequences of the illegal 

act and re-establish the situation which would, in all probability, have existed if 

that act had not been committed”.
145

 

Further on, according to Article 31 of The ILC Articles the responsible State is obliged 

„to make full reparation for the injury caused by the internationally wrongful act‟. 

„Injury‟, in this context denotes any damage caused.
146

  

118. The value of the investment represents only the principal item of the Investor‟s loss. 

However compensation in the case of an unlawful conduct must not stay limited to that 

element. 'Compensation' in this broader use, should encompass the payment of a sum of 

money in order to balance any kind of disadvantage, be it material or immaterial damage, 

and without reference to a specific legal obligation behind it.
147

 

D) The loss of sales by CAM’s subsidiaries, as an incidental damage, represents a 

recoverable item of damages in investment arbitration dispute 

119. In order for damages to completely “wipe out the consequences of the illegal act,"
148

 

the calculation must include the value of all assets and revenues of the investor, including 

the future revenues. 

120. A Clamant may incur additional losses as a direct consequence of the wrongful 

conduct by the State. These heads of damage are generically referred to as „incidental 

damages‟. In Siemens v Argentina the Tribunal, under customary international law, 

considered the investor entitled to not just the value of its enterprise on the date of 

expropriation, but as well to any greater value that enterprise has gained in the subsequent 

period, plus the consequential damages.
149

 The Commentary to ILC Articles, exempli 
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causae, mentions as such damage expenses for displacement of stuff or the need to store 

or sell undelivered products at a loss. 
150

 The latter is precisely the kind of damage CAM 

has suffered through a loss of sales from its subsidiaries, due to their inability to deliver 

their products (hops, barley and aluminium) to FBI due to its significant reduction of 

business. 

121. That damage does count as a „financially assessable damage‟ and its reparation is 

necessary to achieve the objective of restitutio in integrum. Therefore, the Tribunal 

should, in order to determine the right amount of damages, include losses suffered by the 

Claimant which derive from its relations with the subsidiaries, irrelevantly as to where 

they were located.  

122. The Claimant concedes that certain limitations might be imposed in terms of the 

recoverability of the incidental damages. These limitations concern the question of 

causation and reasonability. 

1) The loss of sales resulted directly from the FBI’s cessation of operations 

123. Ruritania‟s wrongful act was followed by a large-scale redundancy program which 

reduced the production and made it impossible to conduct business operations in the scale 

and manner usual before the measures were implemented, thus creating financial 

difficulties and structural problems for the Claimant. All these came as a result of the 

devastation of the investment. Contifica Asset Management Corp has over 30 

subsidiaries. FBI was integrated into the Contifica Group‟s global procurement network 

with various subsidiaries of the group supplying bottles, aluminium cans, yeast, hops and 

barley to FBI. On 15 March 2012, the Board of Directors of FBI having considered the 

financial position of the company decided to partially suspend production decreasing the 

output to 5‟000‟000 decilitres per annum in comparison to the earlier 130,000,000 

decilitres per annum. Such a significant reduction in the production process had 

undoubtedly adverse effect on the suppliers who lost the possibility to further sell 

significant part of their products to the prospective buyer.  
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2) The loss could not have been reasonably foreseen 

124. The loss of sales of CAM‟s subsidiaries originated as a direct consequence of the 

Respondent‟s unlawful conduct. The dramatic impact of the Ruritania‟s legislation on the 

FBI‟s production could not have been reasonably foreseen. The ability to sell the products 

of its subsidiaries to the FBI was a part of CAM‟s reasonable expectations at the time it 

was a potential investor. The extent of damage was such that it could not have possibly 

been avoided by terms of any action on behalf of the Claimant. 
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PRAYER FOR RELIEF 

 

In the light of the facts and evidence presented, the Claimant respectfully requests that the Tribunal 

adjudge and declare that: 

 

1) it has jurisdiction to adjudicate on CAM‟s claims and that those claims are admissible; 

2) it has jurisdiction over CAM‟s claims based on the breach of the SPA by the SPF of Ruritania 

and that those claims are admissible;  

3) the measures undertaken on behalf of the Ruritanian government are equivalent to unlawful  

expropriation ; 

4) the Respondent has failed to provide fair and equitable treatment to CAM; 

5) compensation for moral damages may and should be awarded to the Claimant for the arbitrary 

arrest of its executives; and 

6) the loss of sales by CAM‟s subsidiaries located outside of Ruritania to FBI constitutes a 

recoverable item of damages. 

 

 

Respectfully submitted on 22 September 2013 

by 

 

HACKWORTH 

 

On behalf on the Claimant 

 

CONTIFICA ASSET MANAGEMENT CORP. 


