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I. Statement of Facts 

1. The Claimant has presented the facts of this case in its Statement of Claim dated 30 

September 2012.  In order to facilitate the Tribunal’s understanding of the Claimant’s 

arguments on jurisdiction and merits and to avoid repetition of the facts stated before, the 

Claimant provides in here a summary of important facts related to issues that are relevant in 

the arguments on jurisdiction and merits.   

I) Facts Related to the Investor and the Investment 

2. The Claimant CAM is a company established in accordance with the laws of the 

Contracting State Cronos, and is recognized as e legal person.
1
 

3. The Claimant acquired all the shares in FBI from Contifica Spirits on 17 March 2010 and 

was registered as the shareholder of FBI on the same day.  In addition, as required by the 

Ruritanian law, FBI disclosed the acquisition on the next day.
2
  In addition, on the same day 

of such share acquisition, the Claimant acquired the principal intellectual property rights used 

by FBI by way of assignment of the respective registrations from Contifica Spirits, with some 

of the rights still owned by FBI.  For the rights owned by the Claimant, FBI has been using 

them on the basis of license agreements with the Claimant.  The intellectual property rights 

owned by the Claimant include the Ruritanian-registered trademarks corresponding to the 

brands of beer produced by FBI (including FREEBREW), and trade dress registrations 

(registered as trademark as well under the Ruritania law) with respect to the designs of the 

beer bottles and cans (including the iconic 0.8 FREEBREW bottle).
3
 

4. In here, the Claimant acquired the shares in FBI on 17 March 2010,
4
 while the MAB Act 

and the Ordinance which caused severe damages to the Claimant’s investment were adopted 

on 20 November 2010 and 30 June 2011 respectively, and entered into force respectively on 1 

January 2011 and 15 July 2011
5
.   

                                                
1 Statement of Claim, para.2.   

2 Procedural Order No.2, answer to Question 13.   

3 Statement of Claim, para.9; Procedural Order No.2, answer to Question 11.   

4 Statement of Claim, para.9. 

5 Statement of Claim, paras.10 and 15; Procedural Order No.3, answer to Question 5. 
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5. Ruritanian law has not been friendly towards marketing and sale of alcoholic beverages 

for a very long time.  It had prohibited the sale of alcoholic beverages to persons under 21 as 

well as claims of positive health effects of alcohol since 1992.  Alcoholic beverages are 

subject to the regulation of the general laws prohibiting deceptive marketing practices, and 

rules governing the labelling of beverages.
6
 

II) Facts Related to the Measures Taken by CAM 

6. In response to the harsh rules under the MAB Act, FBI implemented a comprehensive 

reconfiguration of its bolting line for FREEBREW, and partially suspended bottling of other 

brands to allow a limited production of FREEBREEW in 0.5l bottles and cans to continue.  

Such configuration was completed in April 2011, three months after the MAB Act entered 

into force.
7
  Later, after the entry into force of the Ordinance, which threw another heavy 

blow to the Claimant’s business operation, FBI had to lay off half of its employees to keep 

business operating.
8
  Meanwhile, FBI tried to communicate with the Ministry of Health and 

Social Security to point out the flaws in the analysis conducted by the HRI, and requested the 

lifting of labelling requirements.
9
 

III) Facts Related to the State Property Fund and Ruritania’s Economic Status  

7. The State Property Fund is a state establishment incorporated under the laws of 

Ruritania.
10

  Its principal managing bodies are the Board of Governors and the 

Director-General, both of which are appointed by the government of Ruritania.  The Fund 

may make periodic distributions to Ruritania and in the event of its dissolution all its assets 

and liabilities pass to Ruritania.
11

   

8. Ruritania government suffered from financial crisis prior to 2008 and had a significant 

budget deficit.  It decided to privatize a number of assets to remedy this situation.  The 

                                                
6 Procedural Order No.3, answer to Question 3. 

7 Statement of Claim, para.12. 

8 Statement of Claim, para.19. 

9 Statement of Claim, para.17. 

10 Extractions from the Share Purchase Agreement, Exhibit No.2 to the Statement of Claim. 

11 Procedural Order No.2, answer to Question 5. 
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Fund, as a result, decided to sign the Share Purchase Agreement to sell FBI to Contifica 

Spirits.
12

 

IV) Facts Related to the Breach of the BIT and International Obligations 

9. From 20 November 2010, only two years after acquiring the above named assets, 

Ruritania started to dramatically change several of its laws which combined had such negative 

consequences for the profitability of FBI that the regulatory changed amounted to 

expropriation. First, the Regulation of Sale and Marketing of  Alcoholic  Beverages  Act  

(MAB  Act) was adopted which not only severely limited the hours in which claimant could 

sell its products but also prohibited the use of its specific trademark.
13

 Furthermore, the sale 

of alcohol in containers larger than 0.5 l. was prohibited which undermined the trade dress 

registration with respect to the bottles of FREEBREW.
14

  As a direct result of the MAB Act, 

the sales of FBI dropped dramatically: a loss of net income of 10 million dollar and a loss of 

revenue of 60%.
15

 This is all the more remarkable because FBI has until then be a very 

profitable brewery.
16

  

10. On 30 June 2011, Ruritania’s Ministry of Health adopted an ordinance stating that any 

product containing Reyhan should be labelled with a warning that its consumption might lead 

to a higher risk of cardiac complications.
17

 The new labelling regulations badly affected 

claimant because it required a huge change in the production process of its most favoured 

drink FREEBREW.
18

 This caused the sales of FBI to fall with a further 20% and forced 

claimant to let go of a large number of its employees.
19

  

11. The result of the MAB Act and the labelling ordinance combined led to the output of FBI 

decrease to only 5000.000 decilitres per year and the failure to comply with financial 

                                                
12 Statement Claim, paras.6-7. 

13 Ibid., para.11.  

14 Ibid., para.12.  

15 Ibid., para.13. 

16 Ibid., para.6.  

17 Ibid., para.15.  

18 Ibid., para.5. 

19 Ibid., para.19.   
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obligations towards various lenders. In merely three years, the profitable brewery was so 

extremely affected by regulatory changes that it is now struggling with the threat of default.
20

 

V) Facts Related to the Moral Damages 

12. On the 1st of December 2011, the Prosecutor’s Office of Ruritania commenced 

investigation against Messrs Goodfellow and Straw the executives of claimant on alleged 

claims of bribery of certain officials of the State Property Fund of Ruritania.  At the  23rd 

of  December  2011  the executives  were  detained  in  the  Freecity International 

Airport, when boarding their flight to Prosperia upon the basis of a claim that the executives 

were trying to flee the country. This detainment took place even though the executives were 

explicitly instructed that they could leave pending the investigation.
21

  Moreover, the 

detainment was recorded and handed to the one of Ruritania’s most popular television 

channels.
22

  The recording was given to the TV channel by the Ruritanian police and its 

slandering message accusing CAM of corruption was repeated in an interview with the public 

prosecution’s office that same day.
23

   These events caused significant injury to the 

reputation of claimant on top of the psychological stress caused by the physical duress of the 

two executives. Ruritania later admitted that the detainment was had taken place in breach of 

its own national laws.
24

  Ruritania’s authorities never apologized for the detention even 

though the investigation was terminated due to insufficient evidence.
25

  

VI) Facts Related to the Moral Damages  

13. Finally, claimant reconfigured the situation of FBI situation in its group of companies and 

reorganized its network to supply. FBI was integrated into a global network into and several 

subsidiaries of claimant were positioned to supply its production needs. As such, FBI played 

an essential role in the global value chain of claimant. The substantial loss of productivity of 

FBI also affected global business of claimant.  

                                                
20 Statement of Claim , para.21.  

21 Statement of Claim, paras.22-23. 

22 Ibid., para.24. 

23 Ibid. 

24 Statement of Defense, para.17. 

25 Ibid., para.25. 
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II. Arguments on Jurisdiction 

14. In response to Claimant’s Statement of Claim, the Respondent raised issues on 

jurisdiction and admissibility in its Statement of Defense.  It first argued that the investment 

made the Claimant is not a bona fide investment and that Claimant’s conduct is an abuse of 

process because i) the share transfer took place two months after the New Way party secured 

the majority in Ruritanian parliament, ii) the shares in what the Claimant argues to be an 

investment valued at over USD 300 million were transferred to CAM for a token amount of 

10,000 Ruritanian pounds (i.e. less than USD 5,000), and iii) the true purpose of the share 

transfer was to bring a claim under the BIT.
26

   

15. The Respondent further claimed that even assuming, arguendo, that this Tribunal has 

jurisdiction over the claims advanced by the Claimant, the Claimant’s dispute with the State 

Property Fund is not admissible because i) the State Property Fund is a separate legal entity 

with its own legal personality and for which the Respondent is not liable with respect to the 

State Property Fund’s non-performance under the Share Purchase Agreement; and ii) the 

Share Purchase Agreement has its own dispute settlement clause which provides that any 

disputes arising out of it shall be resolved by arbitration under the Rules of Arbitration of the 

International Chamber of Commerce.
27

   

16. The above claims made by the Respondent are meritless and should be disregarded by the 

Tribunal.  In the following parts of this section, the Claimant will explain 1) why this 

Tribunal has jurisdiction over the claims made, and 2) why this Tribunal can decide on the 

dispute with the State Property Fund.   

I) This Tribunal Has Jurisdiction over the Claims Made by the Respondent 

17. Under the BIT at issue here, it is Art.8 that stipulates rules on jurisdiction over disputes 

between a Contracting State and an Investor of the other Contracting State.  Art.8 states that: 

“1. Disputes concerning Investments between a Contracting State and an Investor 

of the other Contracting State under this Treaty should as far as possible be settled 

                                                
26 Statement of Defense, paras.3-9. 

27 Statement of Defense, paras.10-12. 
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amicably between the parties to the dispute.  A dispute, which cannot be settled 

amicably within a period of three months from written notification of a claim by the 

Investor, shall be submitted to international arbitration if the investor so wishes. 

2. Where the dispute was referred to international arbitration, the Contracting State 

declare that they unreservedly and bindingly consent that the Investor shall submit 

the dispute at its choosing to either  

(a) an ad hoc arbitral tribunal which is established in accordance with the rules of 

the United Nations Commission on International Trade Law (UNCITRAL) as in 

force at the commencement of the proceedings seated in Fairyland with any of the 

following institutions…the German Institution of Arbitration (DIS)…; or  

(b) any other form of dispute settlement agreed by the parties to the dispute.” 

18. Based on Art.8.1, for a dispute to fall within the jurisdiction of this tribunal, a dispute 

must fulfil the following jurisdictional requirements: i) it is a dispute concerning investment 

(jurisdiction ratione materiae); ii) it is a dispute between a Contracting State and an investor 

of another Contracting State (jurisdiction ratione personae).  Based on Art.8.2 and the 

Claimant’s request, this Tribunal is established in accordance with the rules of the 

UNCITRAL as in force at the commencement of the proceedings (i.e. the UNCITRAL Rules 

(2020)
28

) with the German Institution of Arbitration.  The UNCITRAL Rules in its Art.23 

makes clear that the “arbitral tribunal shall have the power to rule on its own jurisdiction”.  

However, it does not contain any provision on jurisdictional requirements.   

19. To sum it up, the applicable jurisdictional requirements for this dispute are the ones 

contained in Art.8.1 of the BIT, i.e. i) it is a dispute concerning investment (jurisdiction 

ratione materiae) and ii) it is a dispute between a Contracting State and an investor of another 

Contracting State (jurisdiction ratione personae).  The Claimant will now turn to its analysis 

on why this Tribunal has jurisdiction over this dispute and why objections brought by the 

Respondent is without merit and should be rejected.   

                                                
28 UNCITRAL Rules, available at 

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf. 

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
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1. This Tribunal Has Jurisdiction Ratione Materiae 

20. To fall within the jurisdiction of this Tribunal, the dispute must be concerning investment.  

The term investment is defined in Art.1.1 of the BIT as follows: 

“The term ‘Investment’ means every asset which is directly or indirectly invested in 

accordance with laws and regulations of the Contracting State in which territory 

the Investment is made by Investors of the other Contracting State.  The 

Investments include in particular, but not exclusively: … (b) share of companies 

and other kinds of interest in companies; … (d) intellectual property rights, in 

particular … trademarks…” 

21. In this definition, investment means every asset which is directly or indirectly invested by 

the investor in another Contracting State.  The usage of the terms “every” and “directly or 

indirectly” clearly indicate the broad definition of investment.  This understanding is also 

confirmed by the non-exhaustive listing of investments in Art.1.1.  In particular, Art.1.1 

explicitly lists the “share of companies” and the “intellectual property rights, in particular … 

trademarks” as the examples of investment.   

22. In the dispute at issue here, the investment covers both the “share of the companies” and 

the “intellectual property right[]… trademarks”.  As provided in the section of Facts, the 

Claimant acquired all the shares in FBI from Contifica Spirits on 17 March 2010 and was 

registered as the shareholder of FBI on the same day.  In addition, as required by the 

Ruritanian law, FBI disclosed the acquisition on the next day.
29

  In addition, on the same day 

of such share acquisition, the Claimant acquired the principal intellectual property rights used 

by FBI by way of assignment of the respective registrations from Contifica Spirits, with some 

of the rights still owned by FBI.  For the rights owned by the Claimant, FBI has been using 

them on the basis of license agreements with the Claimant.  The intellectual property rights 

owned by the Claimant include the Ruritanian-registered trademarks corresponding to the 

brands of beer produced by FBI (including FREEBREW), and trade dress registrations 

                                                
29  Procedural Order No.2, answer to Question 13. 
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(registered as trademark as well under the Ruritania law) with respect to the designs of the 

beer bottles and cans (including the iconic 0.8 FREEBREW bottle).
30

   

23. To conclude, this Tribunal has jurisdiction ratione materiae over this dispute as it 

concerns investment as defined by the BIT.   

2. This Tribunal Has Jurisdiction Ratione Personae 

24. In addition to the requirement on jurisdiction ratione materiae, Art.8.1 of the BIT also 

requires that the dispute must be between a Contracting State and an investor of another 

Contracting State.  It is clear that the Respondent Ruritania is a Contracting State of the BIT.  

As for the Claimant, it is an investor of another Contracting State Cronos.   

25. Art.1.3 of the BIT defines the term investor as follows: 

“The term ‘Investor’ means with regards to each Contracting Sate … (b) any entity 

which is established in accordance with, and recognised as a legal person by the 

law of that Contracting State, irrespective of whether or not its liabilities are 

limited and whether or not it is a profit seeking company, agency, association or 

firm; which is the owner, possessor or shareholder of an Investment in the territory 

of the other Contracting State.” 

26. The Claimant CAM is a company established in accordance with the laws of the 

Contracting State Cronos, and is recognized as e legal person.
31

  Accordingly, this Tribunal 

has jurisdiction ratione personae over this dispute as it is between one Contracting State and 

an investor of another Contracting State.   

3. Objections Raised by the Respondent Should be Rejected 

27. In its Statement of Defense, the Respondent raised objections to the jurisdiction of this 

Tribunal, claiming that the Claimant’s shareholding in FBI is not a bona fide investment 

covered by the BIT and that Claimant’s conduct constitutes an abuse of process.  The 

Respondent reached this conclusion based on the following three reasons.  First, the share 

                                                
30 Statement of Claim, para.9; Procedural Order No.2, answer to Question 11.    

31 Statement of Claim, para.2.  
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transfer took place two months after the New Way party secured the majority in Ruritanian 

parliament.  Considering that fact that one of the widely publicized issues of the party’s 

election manifesto was taking a hard stance towards marketing and sale of alcohol, the 

Claimant was alleged to have anticipated, at the time of transfer, the adoption of tougher 

regulations in the near future.  Secondly, the shares valued at over USD 300 million were 

transferred to the Claimant for a token amount of 10,000 Ruritanian pounds (i.e. less than 

USD 5,000).  Third, the true purpose of the share transfer was alleged to be bringing a claim 

under the BIT.
32

  In the following parts, the Claimant will analyze each reason one by one to 

demonstrate that the Respondent’s objection to the jurisdiction does not stand.   

A. Timing of Share Transfer 

28. Based on the plain language of the BIT, in particular Art.8.1, the investor should at least 

make the investment before the initiation of the arbitration proceedings.  Other than this 

general requirement, the BIT contains no specific provision detailing further requirements on 

the timing of the investment.  Nevertheless, previous case laws provide useful guidance on 

this issue.   

29. In the case of Phoenix Action v Czech, where the claimant Phoenix (a legal entity in 

Israel), acquired two Czech companies and then brought the dispute to ICSID arbitration 

based on the BIT between Israel and Czech with respect to the damages occurred to the two 

Czech companies before the investment, the Tribunal considered, inter alia, the timing of 

investment when determining whether the investment concerned was a bona fide investment.  

It decided in its Award that “a corporation cannot modify the structure of its investment for 

the sole purpose of gaining access to ICSID jurisdiction, after damages have occurred”.
33

  

The Tribunal further stated that the claimant “Phoenix bought an ‘investment’ that was 

already burdened with the civil litigation as well as the problems with the tax and customs 

authorities…In other words, all the damages claimed by Phoenix had already occurred and 

                                                
32 Statement of Defense, paras.2-9.   

33 Phoenix Action v Czech, Award, 15 April 2009, para.92, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf.   

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
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were inflicted on the two Czech companies, when the alleged investment was made.”
34

  At 

the end, the Tribunal concluded that the claimant Phoenix’s initiation and pursuit of the 

arbitration was an abuse of the ICSID arbitration system.
35

   

30. In other words, the Tribunal took a strong position against only investment made after the 

occurrence of the damages, but not investment made before the occurrence of the damages.  

In fact, the Tribunal explicitly showed its support for investment made before the occurrence 

of the damages.  It stated that “[i]nternational investors can of course structure upstream 

their investments, which meet the requirement of participating in the economy of the host 

State, in a manner that best fits their need for international protection, in choosing freely the 

vehicle through which they perform their investment.”
36

  This position finds its support also 

from the purposes of the BITs, in particular the BIT at issue here with the purpose of 

attracting investments by offering protection for the investors.
37

  Naturally, when investors 

make decision on where to invest, they are entitled to take into consideration protections 

offered by BITs.   

31. In here, the Claimant acquired the shares in FBI on 17 March 2010,
38

 while the MAB 

Act and the Ordinance which caused severe damages to the Claimant’s investment were 

adopted on 20 November 2010 and 30 June 2011 respectively, and entered into force 

respectively on 1 January 2011 and 15 July 2011
39

.  The investment was made way before 

the damages had occurred.  The jurisprudence mentioned above supports the conclusion that 

the investment at issue here is a bona fide investment.   

32. The Claimant will now turn to the specific arguments advanced by the Respondent.  It 

claimed that the share transfer took place two months after the New Way party secured the 

                                                
34 Phoenix Action v Czech, Award, 15 April 2009, para.136, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf.   

35 Phoenix Action v Czech, Award, 15 April 2009, para.144, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf.   

36 Phoenix Action v Czech, Award, 15 April 2009, para.94, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf.   

37 BIT, Exhibit No.1 to the Statement of Claim, Preamble.   

38 Statement of Claim, para.9. 

39 Statement of Claim, paras.10 and 15; Procedural Order No.3, answer to Question 5. 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
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majority in Ruritanian parliament.  Considering the fact that one of the widely publicized 

issues of the party’s election manifesto was taking a hard stance towards marketing and sale 

of alcohol, the Claimant was alleged to have anticipated, at the time of transfer, the adoption 

of tougher regulations in the near future.  This is not true when considering all the relevant 

contexts.  The Claimant could not have anticipated at the time of share transfer, the adoption 

of tougher regulations in the near future.   

33. As stated in the Facts section, Ruritanian law has not been friendly towards marketing 

and sale of alcoholic beverages for a very long time.  It had prohibited the sale of alcoholic 

beverages to persons under 21 as well as claims of positive health effects of alcohol since 

1992.  Alcoholic beverages are subject to the regulation of the general laws prohibiting 

deceptive marketing practices, and rules governing the labelling of beverages.
40

  The New 

Way party’s hard stance towards the marketing and sale of alcohol is not something new to 

the society in Ruritania.  It is simply a reflection and restatement of the real situation in 

Ruritania to gain the support for election.   

34. Moreover, the New Way party’s hard stance is expressed through an election manifesto, 

which is a public declaration of principles, policies or intentions, especially of a political 

nature
41

.  There is no evidence on the record showing the manifesto contains detailed rules 

against marketing and sale of alcohol that are different from what Ruritania had in place 

before the entry into force of the MAB Act and the Ordinance.  Further, an election 

manifesto is a declaration of a political nature.  Even assuming that it could contain some 

detailed rules, there is no guarantee that such rules will be included in the legislation in the 

future.   

35. To conclude, the Claimant could not have anticipated, at the time of share transfer, the 

adoption of the MAB Act and the Ordinance in the near future.  The Tribunal’s decision in 

the Phoenix Action v Czech case supports the bona fide nature of the Claimant’s investment.   

                                                
40 Procedural Order No.3, answer to Question 3. 

41 American Heritage Dictionary, available at http://www.answers.com/topic/manifesto.   

http://www.answers.com/topic/manifesto
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B. Transfer at A Token Amount 

36. The Respondent claimed that the shares valued at over USD 300 million were transferred 

to the Claimant for a token amount of 10,000 Ruritanian pounds (i.e. less than USD 5,000), 

and that this constitutes one of the three reasons for why the Claimant’s investment is not a 

bona fide investment.   

37. To start the analysis, the Claimant will first look at Art.8.1 of the BIT, which lays down 

the jurisdictional requirement on a dispute.  Apparently, the plain language of Art.8.1 

contains no requirements on the transaction price paid by an investor.  The Claimant will 

now turn to the decisions of the previous arbitration tribunals for guidance.   

1. Back in 2008, the LCIA tribunal in the Société Générale v. Dominican Republic case has 

stated that “(t)he purchase of property for a nominal price is a normal kind of transaction the 

world over when there are other interests and risks entailed in the business.”
42

  In other 

words, purchase for a nominal price is a normal kind of business transaction and should be 

treated in the same way as purchase at market price, unless proven otherwise in the specific 

case.  Later in 2009, the tribunal in the Phoenix Action v Czezh case further clarified this issue 

by concluding that “the existence of a nominal price for the acquisition of an investment raises 

necessarily some doubts about the existence of an investment and requires an in depth inquiry 

into the circumstances of the transaction at stake.  If there is indeed a real intent to develop 

economic activities on that basis, the existence of a nominal price is not a bar to a finding 

that there exists an investment”
43

.  Accordingly, the mere existence of share transfer for a 

token amount does not prevent a finding of an investment, as long as there is a real intent to 

develop economic activities based on such transfer.   

2. Indeed, the Claimant has a real intent to develop economic activities based on the share 

transfer.  The fact that the Claimant managed to operate its business despite the harsh legal 

environment towards its operation and to implemented different sorts of measures to offset 

                                                
42 Société Générale v. Dominican Republic, Award on Preliminary Objections to Jurisdiction, 19 September 2008, para.36, 

available at http://www.italaw.com/sites/default/files/case-documents/ita0798.pdf.   

43 Phoenix Action v Czezh, Award, 15 April 2009, para.119, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf.   

http://www.italaw.com/sites/default/files/case-documents/ita0798.pdf
http://www.italaw.com/sites/default/files/case-documents/ita0668.pdf
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the severe damaged caused by the MAB Act and the Ordinance to the largest extent possible 

clearly demonstrate the Claimant has the intention to develop economic activities.  In 

response to the harsh rules under the MAB Act, FBI implemented a comprehensive 

reconfiguration of its bolting line for FREEBREW, and partially suspended bottling of other 

brands to allow a limited production of FREEBREEW in 0.5l bottles and cans to continue.  

Such configuration was completed in April 2011, three months after the MAB Act entered 

into force.
44

  Later, after the entry into force of the Ordinance, which threw another heavy 

blow to the Claimant’s business operation, FBI had to lay off half of its employees to keep 

business operating.
45

  Meanwhile, FBI tried to communicate with the Ministry of Health and 

Social Security to point out the flaws in the analysis conducted by the HRI, and requested the 

lifting of labeling requirements.
46

   

38. By looking at all the efforts devoted by FBI in the hope of keep its business operating, it 

would be unreasonable to conclude otherwise but to say that the Claimant indeed has a real 

intention to develop business activities.  Therefore, the fact that the share transfer was 

completed at a token amount does not preclude a finding of bona fide investment.   

C. True Purpose of the Transfer 

39. The Respondent claimed that because a letter addressed to Mr. Goodfellow showed that 

the General Council of FBI Mr. Straw had considered various means of achieving further 

protection of Contifica Group, the true purpose of the share transfer was to bring a claim 

under the BIT.  Such a claim is simply an assertion without support.   

40. By reading the letter as a whole, it is clear that Mr. Straw wrote this letter to explain why 

he recommended transfer the assets in FBI to CAM in Cronos.  Mr. Straw considered 

various factors to determine to which country the shares should be transferred, including the 

advantages of each legal environment, tax consequences of restructuring, and the presence of 

a Contifica group company in the respective country.  In fact, Mr. Straw considered the last 

factor (i.e. the presence of a Contifica group company) as the most important one because 

                                                
44 Statement of Claim, para.12. 

45 Statement of Claim, para.19. 

46 Statement of Claim, para.17. 
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there was a need to implement the restructuring quite quickly and using an existing group 

company would facilitate the process.  By assessing the three factors, Mr. Straw narrowed 

the choices down to Cronos, Delaware (a state of the U.S.) and Switzerland and finally chose 

Cronos out of tax concern.
47

   

41. Apparently, Mr. Straw did take into consideration the legal environment of the candidate 

states (including the investor-friendly environment created by the BITs).  However, the letter 

clearly shows that Mr. Straw placed more weight on the other two factors, in particular when 

Mr. Straw chose Cronos over the other two states for tax concern at the last round of selection.  

If the Claimant acquired the shares for the true purpose of obtaining the BIT as the 

Respondent alleged, the letter would have stated something different, such as placing more 

weight on the first factor.  In addition, at the last round of selection, Mr. Straw narrowed the 

candidate countries down to Cronos, the U.S. and Switzerland, all three of which have BITs 

with Ruritania
48

, and eventually chose Cronos out of tax concern.  Under such circumstances, 

it would be absurd to say that the true purpose of the transfer is to bring a claim under a BIT, 

but not to enjoy better tax rates.  In fact, the letter shows that Mr. Straw chose Cronos in 

accordance with ordinary business standards by looking at various factors that may affect the 

planned business program.   

42. To conclude, the Respondent’s allegation that the true purpose of the share transfer is to 

bring a claim under the BIT is not correct and should be rejected by this Tribunal.   

43. To sum it up, with respect to the timing of share transfer, the Claimant could not have 

anticipated, at the time of share transfer, the adoption of the MAB Act and the Ordinance in 

the near future.  With respect to the transfer at a token amount, the fact that the share transfer 

was completed at a token amount does not preclude a finding of bona fide investment, since 

the Claimant has a real intention to develop business activities.  With respect to the true 

purpose of the transfer, it is not to bring a claim under the BIT as claimed by the Respondent, 

but to obtain better environment for business operation as intended by ordinary business 

                                                
47 Memorandum, Exhibit RX1 to the Statement of Defense. 

48 Procedural Order No.3, answer to Question 7.   
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operators.  Therefore, the Respondent’s claims that the Claimant’s investment is not a bona 

fide investment and that there is abuse of process should be rejected by this Tribunal.   

II) This Tribunal Can Decide on the Dispute with the State Property Fund 

44. In addition to the objections on jurisdiction, the Respondent also claimed that the dispute 

with the State Property Fund over the alleged breach of the Share Purchase Agreement is 

inadmissible because i) the State Property Fund is a separate legal entity with its own legal 

personality and the state of Ruritania is not liable for the Fund’s breach of agreement; ii) the 

Share Purchase Agreement has its own dispute settlement mechanism.  In the following parts, 

the Claimant will discuss the two reasons brought by the Respondent and show that this 

Tribunal can decide on the dispute with the State Property Fund.   

1. The Respondent Is Liable for Breach by the State Property Fund 

45. The Claimant acknowledges that the Respondent itself is not a party to the Share 

Purchase Agreement.  Nevertheless, the Respondent is liable for the State Property Fund’s 

breach of this agreement for the reasons explained below.   

46. As demonstrated by the tribunal’s decision in the case Vivendi v. Argentina, the 

arbitration tribunal has accepted the approach that the Claimant can use the customary 

international law on state responsibility to establish state responsibility out of actions not 

conducted by the state itself.
49

  Customary international law on state responsibility is 

codified in the Draft Articles on Responsibility of States for Internationally Wrongful Acts 

with Commentaries (2001)
50

 (“ILC Articles on State Responsibility”), of which Art.8 is 

relevant for the case here.  Art.8 of the ILC Articles on State Responsibility states that the 

conduct of group persons (including in the form of entity
51

) shall be considered an act of a 

State under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the conduct.  It 

has been established through case laws that if the State was using its ownership interest in or 

                                                
49 Vivendi v. Argentina, Award, para.49, available at http://www.italaw.com/sites/default/files/case-documents/ita0206.pdf. 

50 This document was adopted by the International Law Commission in 2001, available at 

http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf.   

51 ILC Articles on State Responsibility, Art.8 Commentaries, paras.(1) and (9). 

http://www.italaw.com/sites/default/files/case-documents/ita0206.pdf
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
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control of a corporation specifically in order to achieve a particular result, the conduct in 

question has been attributed to the state.
52

   

47. In the case here, the State Property Fund is a state establishment incorporated under the 

laws of Ruritania.
53

  Its principal managing bodies are the Board of Governors and the 

Director-General, both of which are appointed by the government of Ruritania.  The Fund 

may make periodic distributions to Ruritania and in the event of its dissolution all its assets 

and liabilities pass to Ruritania.
54

 In other words, the Fund is a state-owned entity with its 

principal management bodies appointed by Ruritania. The structure of its ownership and 

organization in itself demonstrates state control and direction over the Fund’s decision 

making.   

48. Further, the factual background surrounding the share transfer from the Fund to Contifica 

Spirits also demonstrates state control and direction over the Fund’s decision making.  As 

provided in the Facts section, Ruritania government suffered from financial crisis prior to 

2008 and had a significant budget deficit. It decided to privatize a number of assets to remedy 

this situation.  The Fund, as a result, decided to sign the Share Purchase Agreement to sell 

FBI to Contifica Spirits.
55

 

49. Taking into consideration of the above, it is clear that Ruritania was using its ownership 

interest in or control of Fund to achieve the privatization of assets to remedy its financial 

difficulties. Accordingly, the act of signing the Share Transfer Agreement should be attributed 

to Ruritania. As a result, Ruritania is liable for breach of the agreement by the Fund to the 

other party of the agreement, then Contifica Spirits and now the Claimant.   

2. Contractual Dispute Settlement Clause Does Not Override the Treaty Dispute 

Settlement Clause 

50. Art.14.2 of the Share Purchase Agreement contains an exclusive dispute settlement clause, 

which states that “[a]ll disputes arising out of or in connection with the present Agreement 

                                                
52 ILC Articles on State Responsibility, Art.8 Commentaries, para.(6). 

53 Extractions from the Share Purchase Agreement, Exhibit No.2 to the Statement of Claim.  

54 Procedural Order No.2, answer to Question 5. 

55 Statement Claim, paras.6-7. 
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shall be finally settled under the Rule of Arbitration of the International Chamber of 

Commerce…in accordance with the said Rules seated in Geneva…”  In this case, this clause 

does not override the treaty dispute settlement clause in Art.8.2 of the BIT for the reasons 

explained below.   

51. The Claimant acknowledges that the claim concerning the Fund is a contractual claim 

arising from the Share Purchase Agreement.  However, it becomes a treaty claim through 

Art.6.2 of the BIT.  This article mandates Ruritania to fulfil any other obligations it may 

have entered into with an investor of the other Contracting State.  As proved above, Fund’s 

signing of the Share Purchase Agreement is attributed to Ruritania, and Ruritania is liable for 

the breach by the Fund under the Share Purchase Agreement.  Accordingly, Ruritania has an 

obligation under the Share Purchase Agreement against the Claimant and is required by 

Art.6.2 of the BIT to fulfil this obligation.   

52. With respect to a treaty claim, the Claimant is entitled to freely choose the dispute 

settlement options provide in the Art.8.2 of the BIT.  In the case here, the Claimant has 

chosen to submit the dispute to this Tribunal and the Respondent has given its consent when 

signing the BIT.  When there is valid consent from both parties to submit a treaty claim to a 

tribunal as provided by the BIT, there is no other result but to conclude that the tribunal can 

arbitrate on such claim.  Therefore, the treaty dispute settlement clause applies to the claim 

concerning the State Property Fund.  This understanding is also supported by the tribunal’s 

decision in the Lanco International v Argentina case, which states that the exclusive 

jurisdiction clause in the contract could not exclude the jurisdiction of the ICSID tribunal 

based on the BIT in relation to the BIT claim.
56

   

53. To sum it up, Ruritania is responsible for obligations borne by the State Property Fund 

under the Share Purchase Agreement.  The exclusive dispute settlement clause in the Share 

Purchase Agreement does not override dispute settlement provision in the BIT.  Therefore, 

the dispute concerning the State Property Fund is admissible by this Tribunal.   

                                                
56 Lanco International v. Argentina, Decision on Jurisdiction, paras.39-40, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0450_0.pdf. 

http://www.italaw.com/sites/default/files/case-documents/ita0450_0.pdf
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III. Arguments on Merits 

I) Ruritania Violated Its Obligations Under The BIT And International Law by 

Adopting Several Regulatory Changes  

54. Claimant argues that Ruritania has deprived CAM from the substantial benefit of its 

investment and has suffered economic losses due to the government regulation which was so 

significant that it is equal to expropriation.  Ruritania has breached its obligation under 

Article 4 of the BIT by failing to provide compensation for the expropriation, which was 

required since its action were not for the public benefit, non-discriminatory and accompanied 

by compensation.  

1. The Regulatory Changes Made By The Adoption of the MAB Act And The Labelling 

Ordinance Amount To Indirect Expropriation  

55. Claimant submits that the cumulative effect of measures adopted by Ruritania has 

resulted in expropriation of its investments associated with FBI.
 57 

Ruritania violated its 

obligations under the BIT and international law by failing to pay a fair compensation for the 

damages caused.  

56. From 20 November 2010, only two years after acquiring the above named assets, 

Ruritania started to dramatically change several of its laws which combined had such negative 

consequences for the profitability of FBI that the regulatory changed amounted to 

expropriation. First, the Regulation of Sale and Marketing  of  Alcoholic  Beverages  Act  

(MAB Act) was adopted which not only severely limited the hours in which CAM could sell 

its products but also prohibited the use of its specific trademark.
58

 Furthermore, the sale of 

alcohol in containers larger than 0.5 l. was prohibited which undermined the trade dress 

registration with respect to the bottles of FREEBREW.
59

  As a direct result of the MAB Act, 

the sales of FBI dropped dramatically: a loss of net income of 10 million dollar and a loss of 

                                                
57 Statement of Claim, para.28.  

58 Ibid., para.11.  

59 Ibid., para.12.  
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revenue of 60%.
60

 This is all the more remarkable because FBI has until then be a very 

profitable brewery.
61

  

57. Second, Ruritania’s Ministry of Health adopted an ordinance stating that any product 

containing Reyhan should be labelled with a warning that its consumption might lead to a 

higher risk of cardiac complications.
62

 The new labelling regulations badly affected claimant 

because it required a huge change in the production process of its most favoured drink 

FREEBREW.
63

 This caused the sales of FBI to fall with a further 20% and forced claimant to 

let go of a large number of its employees.
64

  

58. The result of the MAB Act and the labelling ordinance combined led to the output of FBI 

decrease to only 5000.000 decilitres per year and the failure to comply with financial 

obligations towards various lenders. In merely three years, the profitable brewery was so 

extremely affected by regulatory changes that it is now struggling with the threat of default.
65

 

59. As stated as early as the Phillips Petroleum v. Iran case, deprivations of property can 

occur through a series of concrete actions, it is not limited to the explicit taking of property.
66

 

Expropriation can occur even when the legal title of the assets remains with the original 

owner.
67

 As states in the Tecmed v. Mexico case: “The  issue  is  whether  the  investor  

was  radically deprived  of  the  economical  use  and  enjoyment  of  its 

investments …In other words, if due to the actions of the Respondent, the assets involved 

have  lost  their  value  or  economic  use  for  their  holder  and  the  extent  

of  the  loss.”
68

 This includes the income or benefits related to the assets or the fact that 

their exploitation is prevented.
69

 So, even though the government of Ruritania did not claim 

                                                
60 Ibid., para.13. 

61 Ibid., para.6.  

62 Ibid., para.15.  

63 Ibid., para.5. 

64 Ibid., para.19.   

65 Ibid. , para.21.  

66 Phillips Petroleum v Iran, Award, para.79, available at http://translex.uni-koeln.de/output.php?docid=232300. 

67 Starrett v. Iran, Final Award, para.154, available at http://translex.uni-koeln.de/232100.  

68 Tecmed v. Mexico, Award, para.115, available at http://italaw.com/sites/default/files/case-documents/ita0854.pdf. 

69 Ibid. 

http://translex.uni-koeln.de/output.php?docid=232300
http://translex.uni-koeln.de/232100
http://italaw.com/sites/default/files/case-documents/ita0854.pdf


 

21 
 

the ownership of claimant’s investments their actions can still amount to expropriation.  The 

main issue is whether the assets are deprived of any real economic value.
70

 It is not necessary 

for the host state to show intent to expropriate.
71

 

60. Claimant further argues that “expropriation” in this case is not limited to situations where 

the government directly benefits from the action. Claimant refers to the language of Article 4 

BIT which shows great similarity to Article 1110 NAFTA. In the context of the latter Article, 

it was found in the Waste Management v. Mexico case that a broad view of expropriation was 

envisages by the particular language chosen, which captures all actions tantamount to 

expropriation.
72

 Thus, the aforementioned MAB Act and labelling ordinance are captured by 

Article 4 BIT due to the particular language of this Article to which Ruritania has shown its 

consent to be bound. Moreover, such an interpretation is in line with the ratio of the 

establishment of BITs in general. Claimant concurs with academics such as Reisman and 

Sloane who argue that BITs are intended to create favourable conditions for foreign 

investment, which includes an effective normative framework supporting foreign 

investment.
73

 Consequentially, the scope of the definition of an indirect expropriation should 

be deemed to be extended to include the failure to preserve favourable conditions in the host 

state.
74

  

61. Significant to note is that claimant, when possible, has stated its objection against the 

actions taken by the government. Claimant has protested against the adoption of the MAB Act 

via the Memorandum submitted by the Association of Alcoholic Beverages Producers and 

Importers.
75

 It did not explicitly protest against the adoption of the labelling ordinance, but 

this was solely due to the fact that claimant was not given an opportunity to do so.
76

 Claimant 

has voiced its opposition against the labelling requirement after adoption and has even put 

                                                
70 Ibid. 

71 UNCTAD 1998, p.66. 

72 Waste Management v. Mexico, Award, para.144, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0900.pdf. 

73 Reisman and Sloane (2003), p.117. 

74 Ibid. 

75 Procedural Order No.3, answer to Question 15. 

76 Statement of Claim, para.15. 

http://www.italaw.com/sites/default/files/case-documents/ita0900.pdf
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forward a counter-report to aid Ruritania in their decision to take a more suitable decision.
77

 

Therefore, this case is substantially different than the situation discussed in the Lauder v. 

Czech case where claimant’s lack of opposition was seen as consent to the changes in the 

regulation made.
78

 

62. Ruritania has failed to preserve favourable conditions for the foreign investment and has 

by its actions substantially deprived claimant’s investment of economic value. Therefore, 

Ruritania should be held to have indirectly expropriated claimant’s investment and so 

breached Article 4 BIT. 

2. Ruritania Cannot Rely On a Ground For Justification And So Compensation Should 

Be Awarded  

63. Ruritania cannot justify the expropriation of claimant’s investment. Both the adoption of 

the MAB Act and the labelling ordinance do not constitute legitimate measures that fulfil a 

public purpose objective. Respondent might argue that both measures are adopted to protect 

the public health of the population of Ruritania. However, this justification cannot be held to 

be true for neither the MBA nor the labelling ordinance.   

64. Regarding the labelling ordinance, no sufficient risk assessment has been conducted by 

the government. The labelling ordinance aims to protect the public health against the element 

Methyldioxidebenzovat, which increase the risk of cardiac complications. As this is similar to 

the objective of a measure covered by the World Trade Organization (WTO) Sanitary and 

Phytosanitary Agreement (SPS), claimant agrees with Weiler that a proper analysis of the risk 

should be based on a risk assessment similar to that used in the context of the WTO.
79

 

Ruritania should have looked at whether the measures were consistent with its stated 

objective, whether the objective was rationally connected to the risk analysis and whether no 

less investment restrictive measure was possible to obtain a similar result.
80

 This element is 

                                                
77 Ibid., para.17.  

78 Lauder v. Czech, Final Award, para.302, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0451.pdf. 

79 Article 5 of the SPS Agreement.  

80 Weiler (2003), p.256.  
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found in Reyhan in very small quantities; 0.8 gram of Methyldioxidebenzovat is found in 1 

gram of Reyhan and only 0.03 to 0.05 grams of Reyhan is used in the production of 

FREEBREW.
 81

 As stated by Claimant, Ruritania’s ordinance relies on the outcome of a 

research in which completely different quantities were tested. Moreover, no attention was 

paid to other causes of increased cardiac complications such as smoking habits of the weight 

of the individuals that were tested.
82

 Therefore, the risk analysis as conducted by the Ministry 

of Health of Ruritania is not rationally connected to the objective pursued. 

65. Ruritania might claim to justify the MAB Act because of the protection of public health; 

claimant requests the tribunal to dismiss this claim as well. The MAB Act aims only to 

control the marketing and sale of alcohol.
83

 No visible other efforts are taken that would 

counter the use of alcohol such as awareness campaigns aimed at educational facilities or in 

the public media, or a fiscal measure that would discourage alcohol users. Moreover, until the 

MAB no extraordinary measures were taken against the use of alcohol in Ruritania.
84

 Hence, 

the MAB fails the first test of the risk assessment because the measure is not consistent with 

the stated objective. 

66. Claimant is aware that regarding the issue of compensation, it is disputed whether State’s 

passing reasonably necessary regulations for the protection of certain public values, such as 

health of public morals, should be relieved from its obligation to compensate.
85

 Case law has 

not yet provided explicit guidance on when measures protecting public purposes might not 

need to be compensated.
86

 As was said by the Desarrollo v. Costa Rica tribunal: no matter 

how laudable and beneficial to society a measure might be, “where property is expropriated 

…the state’s obligation to pay compensation remains”.
87

 This is in line with the opinion of 

Higgins, who argued that just compensation is due even in the case expropriation is done for 

                                                
81 Procedural Order No. 3, answer to Question 12, read together with Statement of Claim, para.5 

82 Statement of Claim, para.17.  

83 Ibid., paras. 11, 12.  

84 Procedural Order No. 3, Questions 3.  

85 Weston (1975), p.338  

86 Newcombe (2005), p.26 

87 Desarrollo v. Costa Rica, Final Award, para.72, available at http://old.italaw.com/documents/santaelena_award.pdf. 
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the sake of common good.
88

 Thus, even in the case this tribunal finds that the actions of 

Ruritania are justified because they protect a public purpose claimant requests that the 

obligation to duly compensate still remains. 

3. If The Tribunal Finds There Is No Indirect Expropriation, Ruritania Has Breached 

Its obligations Under The FET clause  

67. If the tribunal is of the opinion that the regulatory changes of Ruritania do not amount to 

indirect expropriation, claimant argues that the measures breach the principle of “legitimate 

expectations” as protected under the FET clause.  

68. The principle of legitimate expectations is an independent claim that should be discussed 

within the context of the FET clause as it is based on the principle of good faith.
89

 The 

principle of good faith forms the basis of all international obligations.
90

 As said by Wälde in 

a separate opinion to the Thunderbird v. Mexico case, the principle of good faith protects 

investors against unexpected and detrimental changes of policy.
91

 The principle is also 

recognized as CIL and codified in Article 31 of the Vienna Convention (VCLT).
92

 According 

to Newcombe, more general concerns such as legitimate expectations are covered by the FET 

clause in most BITs.
93

 It was further recognized by the Tecmed tribunal as informing the FET 

clause in the relevant BIT.
94

 

69. It is claimants understanding that the question of legitimate expectations comes down to 

the questions of who carries the risk.
95

 Claimant further understands that the purpose of BITs 

in general is to offer foreign investors economic and regulatory stability and prevent the 

unduly frustration of the reliance of such investors on the existing regulatory framework.
96

 

                                                
88 Higgins (1982), p.331. 

89 Article 2.1(b) of the BIT.  

90 Nuclear Tests case, I.C.J. Reports 1974, pp.253 and 268.  

91 Thunderbird Separate Opinion, para30, available at http://italaw.com/sites/default/files/case-documents/ita0432.pdf. 

92 Article 31(1) of the VCLT. 

93 Newcombe (2005), p.45.  

94 Tecmed v. Mexico, Award, para.154, available at http://italaw.com/sites/default/files/case-documents/ita0854.pdf.  

95 Verhoosel (1998), p.453.  

96 Dolzer (1981), p.579.  

http://italaw.com/sites/default/files/case-documents/ita0432.pdf
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Furthermore, in the CMS v. Argentina case it was said that “a stable legal and business 

environment is an essential element of fair and equitable treatment”.
97

  

70. An element of the principle of legitimate expectations is transparency. The Tecmed 

tribunal clarified that the foreign investor may expect the host state to act in a totally 

transparent way, so as to ensure that the investor knows beforehand all the rules and 

regulations with which the investment needs to comply.
98

 Ruritania failed to notice claimant 

of the interim report as received by the Ministry of Health of Ruritania in 2005, in which the 

government was notified of the potential risk of Methyldioxidebenzovat.
99

  As was stated in 

the Methanex v. United States case, the best evidence in proofing that “a report is not a 

political sham” is to subject it to public hearings and peer-review.
100

 Thus, Ruritania should 

have given openness concerning the information contained in the interim-report at the time 

claimant showed its intent to purchase the brewery. 

71. The conduct of Ruritania in adopting both the MAB Act and the labelling ordinance go 

beyond the normal commercial risk which needs to be bore by claimant.
101

 FBI had been a 

successful brewery for years and so it could have been assumed that the brewery would in the 

future remain profitable
.102

  Furthermore, CAM could have legitimately expected that the 

products produced by the brewery were safe for public health, seeing that FBI had been under 

the control of the State for years.
103

  

72. The fact that the New Way Party (NWP) was deemed to win the election is not decisive 

in this case. As was stated by the MTD Equity v. Chile case, a state contract is a reliable 

indication that the project does not go against the governments’ policy.
104

 Moreover, the 

                                                
97 CMS v. Argentina, Award, para.274, available at http://www.italaw.com/sites/default/files/case-documents/ita0184.pdf. 

98 Tecmed v. Mexico, Award, para.154, available at http://italaw.com/sites/default/files/case-documents/ita0854.pdf. 

99 Statement of Claim, para.16.  

100 Methanex v. United States, Final Award of the Tribunal on Jurisdiction and Merits, para.101, Part IV-Chapter D, available 
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101 Waste Management v. Mexico, Award, para.117, available at 
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102 Statement of Claim, para.6.  

103 Statement of Claim, para.5.  
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mere fact that a certain party is most likely to win the majority of seats in parliament does not 

automatically mean that all regulations put forward by the new government will be voted in 

favour off. This can be seen by the fact that there were 211 seats obtained by the NWP 

whereas only 207 votes were cast in favour of the MAB Act.
105

  

4. Ruritania breaches the principle of non-discrimination as codified in Article 3(1) BIT 

73. By adopting the MAB Act and the labelling ordinance, Ruritania affords less favourable 

treatment to the claimant as compared to domestic producers and so breaches Article 3(1) 

BIT. Claimant is not the only producer in Ruritania involved in the production of beer or the 

sole producer that uses Reyhan in its production process. However, the particular 

circumstances of the case are such that the regulatory changes as adopted by Ruritania are de 

facto discriminatory against claimant. First, claimant is the only producer to use bottles larger 

than 0.8 l. for the production of beer bottles and so was the only producer which had to 

significantly change its production process after the MAB Act was adopted.
106

 Second, 

claimant is the only producer who uses Reyhan in a beverage.
107

 Finally, both measures 

mostly affect the most popular drink produced by claimant: FREEBREW. The unique 

composition of the drink is not paralleled by any domestic producer and its success is known 

to be based on both its distinctive taste due to the addition of Reyhan and its distinctive 

bottle.
108

  According to the Thunderbird v. Mexico tribunal, it is not necessary for the 

investor to show that the host state’s less favourable treatment was based on nationality.
109

 

The argument put forward by respondent that Reyhan concentrate is found in numerous 

products meant for consumption, does not amount to a safeguard against a claim of 

discrimination.
110

 

                                                
105 Procedural Order No. 3, answer to Question 6, read together with answer to Question 19.  

106 Procedural Order No. 3, answer to Question 16. 

107 Statement of Claim, para.5.  

108 Ibid. 

109 Thunderbird v. Mexico, Arbitral Award, para.177, available at 

http://italaw.com/sites/default/files/case-documents/ita0431.pdf.  

110 Statement of Defense, para.15. 
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74. These facts taken together are evidential to the less favourable treatment that is awarded 

to claimant compared to domestic producers. Furthermore, the claimant argues that the 

differentiation is not the result of misguided policy decisions. De facto discrimination has in 

previous cases law been accepted as being covered by the protection of the BIT.
111

 Thus, 

claimant requests the tribunal to find that the regulatory changes as adopted by Ruritania 

breach Article 3(1) BIT. 

II) Moral Damages Should be Awarded to The Claimant for The Arrest of Messrs 

Goodfellow and Straw 

75. Respondent admits that it breached the full protection and security clause of the BIT by 

the detainment of Messrs Goodfellow and Straw (hereinafter the executives).
112

  Respondent 

adds that no damage was caused by this detention and so the detainment should not give rise 

to moral damages. Claimant rejects the latter claim. By allowing, or not preventing, the 

actions of the police forces Ruritania incurred liability which should be compensated. The 

unlawful detainment gives rise to two sorts of moral damages. Namely, the detainment was 

distributed and transmitted by a public television channel and so caused great reputational 

damage to the Company. Secondly, moral damages should be awarded for the stress and 

uncertainty suffered by the executives. 

1. Moral Damages Should Be Awarded for the Loss of Reputation Suffered by CAM  

76. Under Customary International Law (hereinafter CIL), a State is responsible for all its 

organs.
113

 Case law has determined this responsibility includes police forces.
114

 The fact that 

the process of detainment did not comply with national law does not exonerate Ruritania from 

this responsibility.
115

 According to the Desert Line v. Yemen tribunal, it is in exceptional 

circumstances possible to ask for compensation for moral damages in investor- State 

                                                
111 ADF v. United States, Award, para.157, available at http://www.italaw.com/sites/default/files/case-documents/ita0009.pdf. 

112 Statement of Defense, para.17.  

113 Article 4 of the ILC Articles on State Responsibility, which codifies customary international law. 

114 Amco v. Indonesia, paras. 155, 170-172. 

115 SPP v. Egypt, Award, para.83, available at 

https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC671_En&caseId=C

135. 
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proceedings.
116

 Claimant argues that such exceptional circumstances exist in this particular 

case.  

77. Firstly, the great loss of reputation suffered by CAM due to the transmission of the arrest 

on Ruritania’s most popular television channel.
117

 The recording was given to the TV 

channel by the Ruritanian police and its slandering message accusing CAM of corruption was 

repeated in an interview with the public prosecution’s office that same day.
118

 Secondly, the 

executives unlawful detainment and were arrested in the publicity of a public airport, even 

while they were assured that their travel was compliant with the Ruritarian law.
119

 

78. The significant injury to its credit and reputation and loss of its prestige complemented by 

the physical duress of two executives cannot be sufficiently repaired by a mere recognition of 

the unlawful detainment in the Award. A similar situation was discussed by the Desert Line v. 

Yemen tribunal. Here, it was noted that injury to the corporation’s reputation is a form of 

moral damage that can be compensated in an award, even to a legal person.
120

 Moreover, the 

compensation was also awarded to remediate the injury suffered by physical persons 

considering the stress of their detainment.
121

 This is supported by the tribunal in the Europe 

Cement v. Turkey case, where compensation was granted because of the physical duress of an 

employee of the corporation.
122

 

79. The fact that the damage is not obviously quantifiable should not be decisive in question 

of whether or such damages should be granted. As said by the Lusitania tribunal: “moral 

damages are very real and must be compensated.”
123

 This is further underlined by ILC, 

                                                
116 Desert Line v. Yemen, Award, para.289, available at 
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120 Desert Line v. Yemen, Award, para.286, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0248_0.pdf. 
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stating that “injury” means any damage, including moral damage.
124

 Furthermore, is should 

be noted that the respondents’ statement that material harm is necessary for the determination 

of moral damage for which reparation can be sought has already been found to be incorrect by 

the ILC.
125

 Claimant is aware that in the Biwater case it was found that moral damages could 

not be awarded in the case there was no visible damage to the investment.
126

 However, the 

claimant subscribes to the dissenting opinion of Gary Born in the Biwater case, when it was 

said that since the action was known to be wrongful at the time this constitutes in itself moral 

damage to the investor. The fact that there is no visible monetary damage does not mean there 

is no injury to the investment.
127

 The publicly broadcasted arrests as well as the statement of 

the Public Prosecution’s Office that the executives were trying to flee and prevent due course 

of justice, has greatly affected the reputation of CAM. Thus, in this case the tribunal should 

not be led by the absence of visible monetary damages. Instead, claimant requests the tribunal 

to the independent economic value of the injury inflicted by Ruritania upon CAM and award 

compensation for moral damages. 

80. Respondent might argue that Ruritania did not intent to hurt the investment when it 

conducted the unlawful arrest and broadcasted this on national television. Lacking intent 

moral damages could not be awarded because previous tribunals all have referred to some sort 

of “malicious act” which justified compensation.
128

 However, claimant would like to refer to 

the ILC Articles on State Responsibility where no such necessary “culpa” is mentioned.
129

 In 

this context, an objective concept of responsibility is used; meaning that even in the case 

Ruritania did not intent to harm the investment it can still be held responsible. The concept of 

“objective responsibility” has been upheld by investment tribunals.
130

 Furthermore, a form of 

                                                
124 ILC Articles on State Responsibility, Article 31(2). 

125 ILC Commentaries, p.226. 

126 Biwater Gauff v. Tanzainia, Award, para.808, available at 
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“fault” can also exist in the case that no sufficient measures have been taken to prevent the 

wrongful act from happening. In this case, Ruritania could at several occasions prevented 

further harm from occurring. It could have controlled its police forces so that the executives 

would not have been taken in the first place. But also after the arrest, Ruritania could have 

prevented the broadcasting on television and could have instructed the spokesman of the 

Public Prosecution’s office to not comment on the video. Ruritania did not take the necessary 

care to prevent all these damaging events, which in itself constitutes fault.
131

 

81. Certain previous investment cases have stated that compensation could only be granted 

when extreme egregious behavior was conducted
132

.  The tribunal might understand this as 

the adoption of a high threshold that has to be met, before moral damages can be met with 

compensation. Therefore, the claimant would like to point out that in this context “egregious 

behavior” merely refers to the uniqueness of the situation. It does not signal a higher threshold 

for the breach of international law in this context.
133

 The fact that in previous cases 

compensation has been granted to exceptional cases does not automatically mean that 

compensation is limited to these extreme cases.
134

  

82. Reparation should be awarded in the form of compensation. Article 34 of the ILC 

Articles indicates that when the situation existing before the wrongful act was committed 

cannot be re-established; the appropriate form of reparation is compensation.
135

 In this 

particular case, the moral damage consists of a loss of reputation and the physiological stress 

caused by the unlawful detainment. This is a loss that cannot be repaired and so should be 

compensated.
136

   

                                                
131 Brownlie (1983), p.44) 

132 Lemire v. Ukraine, Award, para.333, available at http://italaw.com/sites/default/files/case-documents/ita0454.pdf. 

133 Dumberry (2011), p.269.  

134 Ibid., p.270.  
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2. If the Tribunal Finds No Compensation Should Be Awarded for the Loss of 

Reputation of CAM, Moral Damages Should Independently Be Awarded for The 

Unlawful Physical Duress of Its Executives 

83. Claimant argues that the arrest of its executives amounts to a denial of justice which 

breaches the fair and equitable treatment clause (hereinafter FET) of the BIT. As has been 

repeatedly stated by claimant as well as admitted by Ruritania, the arrest of the executives and 

their physical duress was not compliant with the law. It is the opinion of the claimant that the 

tribunal should be informed by obligations from international law when assessing the 

unlawful detainment of the executives. The right to a fair trial, as codified in Article 14 of the 

International Convention on Civil and Political Rights (hereinafter ICCPR) has been breached 

by Ruritania. As a party to the ICCPR, Ruritania is bound by its obligations.
137

  

84. In the Loewen v. United States case, it was held that the host State has an obligation under 

international law to provide a fair trial.
138

 The Toto v. Lebanon tribunal further clarified that 

a separate claim on denial of justice can be brought on the basis of a human rights 

instrument.
139

 Claimant understands these cases were conducted in front of a tribunal of the 

International Centre for the Settlement of Investment Disputes (hereinafter ICSID), whereas 

present proceedings take place under auspices of the UNCITRAL Arbitration Rules 

(hereinafter UNCITRAL Rules). Article 42(1) of the ICSID Convention provides for the 

possibility to apply international law, the UNCITRAL rules do not allow for something 

similar.
140

 Although the UNCITRAL Arbitration Rules do not provide for the application of 

international law, it does not exclude international law from being used as a means of 

interpretation. It is the stance of the claimant that in this regard human rights can function as 

such a means of interpretation, to clarify the standard of treatment of the FET clause in the 

relevant BIT.
141

  Claimant argues that this practice suits the open-textured language of 

                                                
137 Procedural Order No. 3, answer to Question 4.  

138 Loewen v. United Staets, Award, para.123, available at 

http://www.italaw.com/sites/default/files/case-documents/ita0470.pdf.  
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Article 2(2) BIT which would not amount to the importation of legal elements of other 

treaties and would remain in line with the limits as set out by the Grand River v. United States 

tribunal.
142

  

85. This tribunal has jurisdiction to discuss the violation of human rights within the scope of 

the FET clause of the BIT. A similar situation as the present case was discussed in the Biloune 

v. Ghana case. There, the tribunal eventually decided it lacked jurisdiction to address the 

matter. However, this was solely because the basis for jurisdiction in the relevant BIT was 

very limited and referred explicitly to the national law of the host country.
143

 No such 

limitation is made in the relevant BIT in this case. Article 2(2) BIT does not explicitly 

exclude reference to international law. Hence, in this case the tribunal has jurisdiction to 

discuss the unlawful detainment.  

86. The individual physiological stress caused by the duress of the executives should be met 

with compensation, as is common practice in the case of individual claims.
144

 Claimant fears 

that if the damage incurred by the harassment of the executives is not discussed during these 

proceedings they will not be dealt with in front of an objective forum. Claimant would be left 

with the option to address these individual damages in front of a national court. The reluctant 

stance of Ruritania to discuss the case more amicably as also their refusal to apologize for the 

unlawful detainment show, in the opinion of the claimant, a certain bias against the 

executives’ claim.
145  

Claimant requests the tribunal to consider this situation in their 

assessment of the question whether the individual claim of the executives can be discussed as 

moral damages.  

III) The Loss of Sales Incurred By Claimant’s Subsidiaries Constitutes A Recoverable 

Item of Damage 

                                                
142 Grand River v. United States, Award, paras.66-67, 71, available at 
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87. As stated, the actions of the government of Ruritania amount to an unlawful 

expropriation of claimant’s investments. As established in the Siemens v Argentina case, a 

treaty provision on compensation does not apply in the case expropriation was done in an 

unlawful manner. Instead, “the law applicable to the determination of compensation for a 

breach of such Treaty obligations is customary international law.”
146

 The relevant BIT was 

noted as only providing the rules regarding compensation for expropriation when done in 

accordance with the terms of that BIT.  

88. Claimant refers to the reasoning in Siemens v Argentina and argues that CIL should be 

applied in this case. Here, the tribunal is requested to consider Articles 31 and 34-36 of the 

ILC Articles on State Responsibility on State Responsibility and the Factory at Chorzów case, 

which reflect CIL and should be applied for the purposes of determining the compensation 

payable.
147

 The tribunal in ADC v. Hungary applied the standard as discussed in Factory at 

Chorzów case.
148

 

89.  In the Factory at Chorzów case, the PCIJ operated by the term “value”. The Claimant is 

guided by the findings of the Tribunal in Factory at Chorzów case and argues that in this 

particular case the unlawful expropriation should be met with full compensation; meaning that 

the “value” of claimant’s investment has to be compensated.
149

 “Value” in this case is 

considered to be no less than the value of the investments.
150

 This is in line with Article 4.3 

BIT where no reference is made to “market value” or “full market value” and so explicitly 

allows for this type of compensation. FBI was integrated into the Contifica group’s global 

procurement network with various subsidiaries of the group supplying bottles, aluminium 

cans, yeast, hops and barley to FBI. As such, FBI played an essential role in the global value 

chain of Contifica without which the global business lost efficiency. As the purpose of 

compensation is to wipe out the unlawful damage that has been done, any valuation of the 

                                                
146 Siemens v. Argentina, Award, para.349, available at http://www.italaw.com/sites/default/files/case-documents/ita0790.pdf.  
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investment should take FBI’s role in the company’s global network. This is in line with 

Ripinsky who states that investment treaties only contain rules on the compensation for 

damage incurred due to expropriation. Thus, guidance on compensation for breaches of other 

substantive obligations should be taken from CIL.
151

 Such was done decision in Siemens v. 

Argentina where the Tribunal calculated the “full value of investment” in terms of the sums 

invested in the project.
152

  

90. In applying this approach, the Claimant argues that in this context the scope of its ‘project’ 

would be the global network into which FBI was integrated and the relevant subsidiaries 

which were positioned to supply its production needs. As such, the loss of sales suffered by 

the subsidiaries is attributable to the actions of Ruritania and the Claimant should be duly 

compensated for this loss. As stated in Article 36.2 of the ILC Articles on State Responsibility 

compensation shall cover ‘any financially assessable damage’. While the Article explicitly 

states that this includes loss of profits it does not limit its application to the loss of sales 

occasioned to other subsidiaries within a global network. The Claimant contends that FBI’s 

situation in ‘the group of companies’ and the reorganization of the network to supply its needs 

constitutes such a causal relationship between the actions of the Government and the loss of 

sales. Therefore, the loss of sales is “a financially assessable damage” which falls within the 

context of Article 36.2 and should be assessed in the damages to be awarded to the Claimant. 

Claimant has submitted a report conducted by expert consultants which have used their 

expertise to calculate the value of the loss of sales.
153

 This should suffice to make it 

acceptable that the calculation has been done in an objective manner and can be used as 

guidance to this tribunal in its final assessment. 

 

                                                
151 Ripinsky 2008, p.25.  

152 Siemens v. Argentina, Award, para.360, available at http://www.italaw.com/sites/default/files/case-documents/ita0790.pdf.  

153 Statement of Claim, para.30.  
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