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STATEMENT OF FACTS 

 Freecity Breweries Inc. (“FBI”) is the oldest and (was) the largest brewery in the 1.

country of Ruritania
1
. Until 2008, it was owned by the State Property Fund of 

Ruritania (“State Fund”), a legal entity owned by the Republic of Ruritania 

(“Ruritania” or “Respondent”) established by an Act of Ruritania’s Parliament and 

also controlled by a Director and a Board appointed by Respondent
2
. 

 After the world financial crisis in early 2008, Respondent decided to privatize certain 2.

assets, including FBI, and thus State Fund announced an international tender for the 

brewery
3
. Contifica Spirits S.p.a. (“Spirits”) won the tender in 30 June 2008 and 

subsequently signed with the State Fund a Share Purchase Agreement (“SPA”)
4
 with 

the State Fund. 

 Spirits is a wholly owned subsidiary of Contifica Enterprises Plc. (the “Parent 3.

Company”), incorporated in Posteriana, while the Parent Company is incorporated in 

Prosperia
5
. The Parent Company runs operations in over thirty (30) countries and has 

companies incorporated in over forty (40) different jurisdictions (together the 

“Contifica Group” or simply “Group”). 

 On 17 March 2010, Spirits assigned its rights and obligations under the SPA to 4.

Contifica Asset Management Corp. (“Claimant”), a sister company incorporated in the 

State of Cronos (“Cronos”), also a member of the Contifica Group (the 

“Assignment”). The corporate restructuring was part of an action to protect assets 

from the Group in more investor-friendly environments, especially from a taxation 

viewpoint
6
. The Assignment was acknowledged by State Fund

7
. 

 One of FBI’s most valuable assets, as announced in the 2008 tender, was its most 5.

famous and popular brand, Freebrew, which had a special taste from a rare local 

ingredient called Reyhan
8
. State Fund warranted to Spirits that “[to] the best of its 

                                                 
1
 CR, p. 2, para. 5. 

2
 CR, p. 29, cl. 5. 

3
 CR, p. 3, para. 6. 

4
 CR, p. 3, para. 7. 

5
 CR, p. 21, para. 4. 

6
 CR, p. 24. 

7
 CR, p. 30, cl. 16. 

8
 CR, p. 2-3, para. 5. 
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knowledge, the products of the Brewery do not pose any risks to the consumers”
9
; but 

Respondent, which at the time had full control over State Fund, had received the 

interim report dated as of 2005 by the Human Health Research Institute (“HHRI”) 

which claimed that consumers of Freebrew were subject to a higher risk of cardiac 

complications due to an active chemical found in Reyhan (“Interim Report”)
10

. 

 In June 2011, after publication of the final report of HHRI’s research on Reyhan, 6.

Respondent adopted an ordinance which required all products containing Reyhan to 

labelled with a warning on the higher risks of cardiac complications arising from its 

consumption (“Ordinance”)
11

. After having access to the material underlining HHRI’s 

research, FBI wrote to Respondent in the end of August 2011 requesting that the new 

labelling requirement be suspended pending further research on the dangers of 

consumption of Reyhan, as the methodology of HHRI’s research was questionable at 

best
12

. This request was later denied
13

 and FBI’s competition took full advantage of 

this fact to publicly destroy the brand Freebrew
14

. 

 By that time, the Freebrew brand had already been significantly de-valued by 7.

Ruritania’s legislative choices. Indeed, on 20 November 2010, Respondent enacted the 

Marketing of Alcoholic Beverages Act (“MAB Act”) which, among other measures, 

prohibited the sale of alcohol in containers larger than 0.5 L
15

. This clearly was not a 

problem for FBI’s competition, which marketed beer mostly in 0.5 L bottles, but 

required extensive reconfiguration of FBI’s production lines. Indeed, Freebrew had 

always been associated with an iconic bottle of 0.8 L with a trademark registry in 

Ruritania
16

 dating back to the time of its founders
17

. This trademark had first been 

transferred to Spirits
18

 and was subsequently acquired by Claimant along with the 

other relevant IP assets associated with Freebrew
19

. Accordingly, FBI was required to 

                                                 
9
 CR, p. 18, item 9.2.1. 

10
 CR, p. 4, para. 14; p. 5, para. 16. 

11
 CR, p. 5, para. 15. 

12
 CR, p. 5, para. 16. 

13
 Ibidem. 

14
 CR, p. 5, para. 17. 

15
 CR, p. 4, para. 14. 

16
 CR, p. 29, cl. 6. 

17
 CR, p. 3, para. 5. 

18
 CR, p. 29, cl. 11. 

19
 Ibidem; CR, p. 3, para. 9. 
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do a timely reconfiguration of FBI’s production lines to start using 0.5 L bottles, 

which only ended in April 2011
20

. 

 This extensive reconfiguration of its production lines coupled with the irascible 8.

competition fuelled by the HHIR’s Research and Respondent’s Ordinance resulted in 

significant losses to FBI and Claimant which required debt negotiations and pledges to 

many of Claimant’s assets
21

. 

 In addition to the narrated facts, in the end of 2011 an anonymous source led 9.

Respondent to begin a criminal investigation against Mr. Goodfellow, FBI’s CEO and 

Mr. Straw, FBI Counsel (together “Executives”) in connection with bribery allegations 

surrounding the 2008 tender
22

. The investigations built up to the illegal detention of 

the Executives for ten (10) days in a cell in the Freecity International Airport 

(“Airport”) for what Respondent’s representatives alleged was an act of “fleeing 

justice”
23

 and trying to “escape investigation”
24

. Also, a video of their arrest was 

leaked to the press
25

. The investigation on the Executives was dropped in 20 June 

2012 due to lack of evidence
26

. However, this did not correct the bad publicity 

generated by the arrest, which was described by the media as an attempt of fleeing 

justice. 

PROCEDURAL HISTORY 

 In 11 December 2011 and 31 May 2012, Claimant wrote to Respondent evoking its 10.

rights under the Treaty of Mutual Promotion and Protection of Foreign Investment 

between Respondent and Cronos and seeking an amicable solution
27

. Given there was 

no response by Respondent to either letter
28

, Claimant initiated the present arbitral 

proceedings on 30 September 2010
29

. 

                                                 
20

 Ibidem. 
21

 CR, p. 5-6, para. 19-21. 
22

 CR, p. 6, para. 21. 
23

 CR, p. 6, para. 23. 
24

 CR, p. 6, para. 24. 
25

 Ibidem. 
26

 CR, p. 6, para. 25. 
27

 CR, p. 7, para. 27. 
28

 Ibidem. 
29

 CR, p. 1. 
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 Respondent answered Claimant’s request on 15 December 2012
30

. 11.

 The arbitral tribunal was duly constituted on 15 January 2013. It was agreed there 12.

would be one round of simultaneous written submissions for the first issues to be filed 

by 22 September 2013
31

.  

                                                 
30

 CR, p. 20. 
31

 CR, p. 27, para. 6. 
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PART ONE: PRELIMINARY ISSUES 

I. JURISDICTION OBJECTIONS 

I.A. This tribunal has jurisdiction over all of Claimant’s submission since they meet 

all requirements ratione materiae and ratione personae 

 Article 8(1) of the Ruritania-Cronos BIT (“BIT”) establishes that any dispute between 13.

an Investor and Cronos or Ruritania can be subject to arbitration as long as the dispute 

relates to an Investment under BIT
32

. 

 Respondent has requested this tribunal to deny jurisdiction ratione materiae over the 14.

present dispute arguing Claimant does not have a bona fide Investment and, 

consequently, it cannot benefit from protection under BIT
33

. 

 Before analysing Respondent’s misconstruction of the facts of the case, Claimant 15.

submits that (i) BIT does not contain a “good faith” requirement for Investments and 

this requirement cannot be derived from the principle of interpretation in good faith set 

forth in Article 31(1) of the 1969 Vienna Convention. In any case, (ii) Claimant’s 

Investment does comply with the good faith principle as applied by investment 

arbitration tribunals. 

I.A.i. BIT does not contain a “good faith” requirement for Investments and this 

requirement cannot be derived from interpretation rules 

 Article 1(1) of BIT defines Investments as 16.

“every asset which is directly or indirectly invested in accordance with laws 

and regulations of the Contracting State in which territory the Investment is 

made by Investors of the other Contracting State”. [emphasis added]. 

 The plain meaning of this definition is that, as long as an investment is made in 17.

accordance with the law and regulations of the recipient State, it will constitute an 

Investment for all of BIT’s purposes. Claimant brings to this tribunal’s attention the 

fact that Respondent is not alleging that Claimant has in any way violated its 

municipal law and regulations. Moreover, Respondent has not raised any issues as to 

whether FBI shares and Freebrew-related intellectual property constitute assets within 

                                                 
32

 Article 8(1), CR, p. 15. 
33

 CR, p. 22, para. 9. 
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meaning of BIT. Accordingly, from a literal reading of the definition, it is uncontested 

that Claimant has an Investment. 

 Notwithstanding, Respondent has asked this tribunal to read through this provision and 18.

require an additional showing that the assets were acquired in good faith so as to 

qualify for protection under BIT. More specifically, it argues that Claimant did not 

acquire ownership of these assets in good faith and that, accordingly, they are 

disqualified as Investments; therefore, the dispute would not fall within the jurisdiction 

of this tribunal. 

 However, considering the object and purpose
34

 of BIT, which can be found in its 19.

Preamble
35

, Claimant submits the term Investment cannot be given a more restrictive 

meaning than the one perceived from the plain reading of Article 1(1). Indeed, BIT 

was established with the aim to stimulate economic co-operation via private 

enterprises and with the goal of promoting, protecting and creating more favourable 

conditions to Investors
36

. Since BITs whose purpose is creating a favourable 

environment for investors should be interpreted to their benefit
37

, Claimant rejects the 

view that the term Investment can be given a narrower meaning. 

 Moreover, Claimant points out that a good-faith requirement cannot be derived from 20.

the principle of interpretation in good faith set forth in Article 31(1) of the 1969 

Vienna Convention. In Fakes v Turkey, the tribunal expressly rejected that 

interpretation in good faith could impose an additional requirement for defining 

Investments under the ICSID Convention
38

. As the tribunal synthetically explained, 

“an investment might be ‘legal’ or ‘illegal’, made in ‘good faith’ or not, it nonetheless 

remains an investment”
39

. 

 Accordingly, considering that BIT does not contain a requirement of good faith, that a 21.

teleological approach to BIT does not allow a restrictive construal of the term 

Investment, and that a good faith principle does not derive from principles of treaty 

interpretation, Claimant submits that Respondent’s objections to jurisdiction should be 

dismissed. 

                                                 
34

 Article 31(1), 1969 Vienna Convention. 
35

 See generally Schreuer II, p. 3. 
36

 CR, p. 9. 
37

 Newcombe & Paradell, p. 116; Boddicker, p. 1054. SGS v Philippines, para. 166; Tokios v Ukraine, para. 31. 
38

 Fakes v Turkey, para. 113. 
39

 Fakes v Turkey, para. 112. 
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I.A.ii. In any case, Claimant’s Investment does comply with the good faith principle as 

applied by investment arbitration tribunals 

 Respondent has requested this tribunal to find that the present dispute is outside the 22.

jurisdiction consented in BIT because Claimant does not have a bona fide Investment 

in Ruritania. In support of this serious request, Respondent has relied on three 

assertions: 

(a) Firstly, Respondent argues that Claimant anticipated tougher 

regulations would be adopted in Ruritania after the New Way Party secured 

majority in the Ruritanian Parliament
40

. 

(b) Second, it mentions that Claimant did not acquire the assets by their 

market value
41

. 

(c) Lastly, inferring from a corporate restructuring internal memorandum, 

Respondent asserts Claimant’s true and sole when it acquired the 

Investment was to bring a claim under BIT
42

. 

 Claimant brings to this tribunal’s attention that Respondent is essentially arguing that 23.

Claimant’s subjective intention when it acquired FBI and the related assets was to 

bring a claim against Respondent under BIT
43

. Therefore, Claimant submit this 

assessment requires definite evidence of bad faith, which Respondent has failed to 

provide. 

 Firstly, the fact that Claimant was concerned by the political views of the New Way 24.

Party does not mean Claimant had any knowledge of a possible dispute with 

Respondent, but merely that Claimant acknowledged a new political risk in Ruritania. 

Second, Claimant has never disputed that it acquired the investment through a 

corporate restructuring within the Contifica group and that it was not an at-arm’s-

length transaction. However, the fact that a company is acquired by lesser value does 

not, in itself, show any indicative of bad faith. BIT does not contain a requirement that 

ownership must be acquired against proper consideration, and an economic analysis of 

BITs support the idea that the rationale for establishing an investment is acquisition of 

                                                 
40

 CR, p. 21, para. 6. 
41

 CR, p.21, para. 7. 
42

 CR, p. 22, para. 8. 
43

 CR, p. 22, para. 8. 
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control rather than a movement of funds between two parties
44

. Accordingly, since not 

all investments are necessarily associated with a capital transaction
45

, “the test of 

whether a particular asset is protected by BIT is whether it is of value to a foreign 

investor”
46

. 

 Finally, Respondent argues that the sole purpose of Claimant when it acquired the 25.

assets from Spirits was to gain access to the present tribunal. Curiously, however, the 

transfer occurred two and a half years prior
47

 to the date Claimant filed its notice of 

arbitration
48

. Moreover, Claimant continued to operate FBI and undertook to 

restructure its entire bottling line after Respondent enacted the MAB Act. Claimant’s 

subsequent conduct, aimed at maintaining the value of its investment, seems rather 

incompatible (and unnecessary) for a party who is only looking to sue. 

 An analysis of Respondent’s linguistic choices show that it appears to want to prove 26.

that Claimant does not have an Investment in good faith pursuant to the Phoenix 

Action good faith test
49

 by discussing the “timing of the Investment” (or the “the time 

of the transfer”), the “substance of the transaction” (or the “circumstances of the 

transfer) and the “true nature of the operation” (or the “purpose of the transfer”). 

 Phoenix Action v Czech Republic was a highly peculiar case which started with Mr. 27.

Beňo fleeing from Czech Police over tax fraud claims, and later incorporating Phoenix 

in Israel in order to acquire shares of two troubled Czech companies and initiate 

investment arbitration against Czech Republic
50

. The tribunal developed a five-

pronged test to aid its assessment of whether Phoenix had an Investment in good faith 

under the Israel-Czech BIT, which considered (a) the timing of the investment; (b) 

confusion of the initial claim; (c) the timing of the claim; (d) the substance of the 

transaction and (e) the nature of the operation. 

 The present case decisively differs from Phoenix Action: 28.

(a) In Phoenix Action, the investor acquired the Investment already 

burdened with debt and pending litigation, and the alleged damages suffered 

                                                 
44

 Vandevelde, p. 476. 
45

 Juillard, p. 335. 
46

 Vandevelde, p. 492. 
47

 CR, p. 3, para. 9. 
48

 CR, p. 1. 
49

 Phoenix Action, para. 136-140. 
50

 Phoenix Action, passim. 
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by Phoenix had already occurred
51

. In the present case, however, Claimant 

acquired the Investment in its peak several months prior to the enactment of 

the MAB Act and of the Ordinance, which are at the core of Claimant’s 

submission. Claimant could not have foreseen at that time that Respondent 

would enact the MAB Act with a restriction to packaging which would 

adversely affect its business and not a single other brewery in the country. 

Likewise, Respondent can only argue Claimant is a fortune teller if it wishes 

to contend it could foresee that a secret study would determine the adverse 

health risks posed by consumption of Reyhan and which would result in a 

new Ordinance imposing new labelling requirements for Freebrew. 

(b) Also, the tribunal in Phoenix Action noted that Phoenix had initially 

formulated its request based on a treaty claim of its two troubled Czech 

companies
52

, whereas in this case Claimant has never attempted to pursue a 

claim against Respondent on behalf of FBI. 

(c) Likewise, while in Phoenix Action, Phoenix gave notice of the 

arbitration to Czech Republic before it had been regularly incorporated in 

Israel and two months before it acquired ownership of the investment in 

Czech Republic
53

, in the case at bar, Claimant only filed this suit two and a 

half years after it became an Investor in Ruritania. 

(d) The Phoenix tribunal also noticed that pre-investment and post-

investment transactions were always made within the Beňo family, which 

was evidence that the investment was a mere redistribution of assets within 

the family
54

. On this point Claimant notices the Phoenix tribunal was always 

concerned that the dispute was in fact a domestic dispute as opposed to a 

foreign one
55

. In the present case, however, although Claimant does not 

deny it acquired the investment through a ‘redistribution’ of assets within 

the group, both the Parent Company, the initial investor (Spirits) and 

Claimant are foreign corporations. Since there is no element which could 

undermine the international character of the present dispute, Claimant does 

                                                 
51

 Para. 136. 
52

 Phoenix Action, para. 137. 
53

 Phoenix Action, para. 138. 
54

 Phoenix Action, para. 139. 
55

 Phoenix Action, para. 141. 
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not believe that a ‘redistribution’ of assets is an indicative of bad faith. In 

fact, corporate restructurings are typically regarded as legitimate businesses 

operations
56

. 

(e) At last, the tribunal in Phoenix Action considered that, prior to the 

acquisition by Phoenix, the two companies did not have any economic 

activities and the tribunal could not find any evidence that Phoenix intended 

to revert this situation
57

. Claimant’s situation is very different: prior to the 

acquisition, FBI was consistently giving profit and its product even won a 

national beer award. Likewise, after the edition of the MAB Act, Claimant 

undertook to reconfigure its bottling line and its production strategy in order 

to maintain a functioning business. Claimant has never stopped FBI’s 

operations or made any actions to jeopardize its cash flows. Also, it has 

been negotiating with creditors to avoid the enforcement of the pledges over 

several of FBI’s strategic assets. 

 Considering the facts above, Claimant submits that Respondent has failed to provide 29.

any evidence of Claimant’s alleged bad faith and that its conduct would pass scrutiny 

of the strictest tribunals. Accordingly, Respondent’s objection to jurisdiction of this 

tribunal should be fully dismissed. 

I.B. This tribunal has jurisdiction over Claimant’s claim against Ruritania for breach 

of Article 6(2) 

 Respondent has challenged this tribunal’s jurisdiction over Claimant’s submission 30.

regarding a breach of the umbrella clause contained in BIT on the basis that Claimant 

is improperly pursuing a breach of contract claim against the State Fund in the present 

arbitration
58

. Claimant shall demonstrate that since (i) its claim is against Ruritania for 

a breach of BIT, (ii) this tribunal has jurisdiction ratione personae and (iii) ratione 

materiae over its claims. 

                                                 
56

 See, f.i., Mobil v Venezuela, para. 204-205; Phoenix Action, para. 94-95; Pac Rim, para. 2.47-2.52; Aguas del 

Tunari, p. 77, para. 330 (d). 
57

 Phoenix Action, para. 140. 
58

 CR, p. 22, para. 10. 



Memorial for Claimant – Team Jennings 

 11  

 

I.B.i. Claimant’s cause of action against Respondent is the violation of the guarantee 

under Article 6(2) of BIT 

 Respondent has argued Claimant is attempting to resolve its dispute with the State 31.

Fund through this tribunal
59

. However, Respondent has misstated Claimant’s cause of 

action as one concerning a breach of the SPA as opposed to a breach of BIT
60

. 

 Claimant does not contest that the SPA was executed with the State Fund nor that, 32.

under Ruritanian Law, Respondent is not primarily liable for the State Fund’s debts. 

However, this fact is not relevant to Claimant’s standing because its cause of action 

against Respondent is not a breach of the SPA per se. Claimant is pursuing a remedy 

under BIT for violation of Respondent’s commitment under Article 6(2) of BIT. 

 It is generally uncontested that obligations arising out of treaty obligations are an 33.

independent cause of action for the claimant, notwithstanding the existence of a 

contract underlying the claim
61

. This vision has been clearly explained by the ad hoc 

committee’s decision on Vivendi Annulment I. The original tribunal had declined 

jurisdiction over the investor’s claim which required it to interpret or analyse the 

underlying concession contract
62

. The committee categorically reversed this finding, 

stating that, for jurisdiction purposes, it was not controlling that the assessment of a 

treaty breach required the tribunal to inquire on “whether the conduct purportedly 

involves an exercise of contractual rights”
63

. 

 Upon this premise, Respondent submits Article 6(2) of BIT is entitled to enforcement 34.

under BIT’s dispute resolution mechanism. This provision prescribes that
64

  

“[e]ach Contracting State shall fulfil any other obligations it may have entered 

into with an Investor or an Investment of an Investor of the other Contracting 

State.” 

 Upon application of this type of umbrella clause regarded as a substantive treaty 35.

obligation
65

“any violation of a contract thus becomes a violation of BIT”
66

. Indeed, 

unless international law is meant to be a mere set of rules with the same cogent force 

                                                 
59

 CR, p. 22, para. 10. 
60

 CR, p. 22, para. 10. 
61

 Gaillard I, p. 38. 
62

 Vivendi Annulment I, para. 41-42. 
63

 Vivendi Annulment I, para. 110. 
64

 CR, p. 14. 
65

 Newcombe & Paradell, p. 466. 
66

 Schreuer I, p. 251. See also UNCTAD I, p. 10. 
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as moral obligations, it needs to provide proper means of adjudication and sanction
67

. 

If BIT is to fulfil its purpose of providing legal security
68

, all of its substantive 

provisions ought to have proper means of enforcement when violated. 

 Claimant submits that this rationale, as illustrated by SGS v Paraguay, should apply to 36.

the case at hand. In that case, SGS executed a services agreement with the Ministry of 

Finance of Paraguay and the latter refused to pay outstanding amounts. SGS brought 

claims against Paraguay based on several substantive treaty provisions, including an 

umbrella clause similar to the one in the present case. Relying on the above mentioned 

classic distinction between treaty claims and contract claims established by Vivendi 

Annulment I, the tribunal stated that
69

,  

“[e]ven if the alleged breach of the treaty obligation depends upon a showing 

that a contract or other qualifying commitment has been breached, the source 

of the obligation cited by the claimant, and hence the source of the claim, 

remains the treaty itself.”  

 Several other tribunals in contemporary investment cases have endorsed this 37.

position
70

. Likewise, this position finds support in the history behind the introduction 

of this clause in treaty practice
71

. Indeed, early commentators of this provision 

generally professed the view that the clause effectively protects the investor against 

State interference with his contractual rights
72

. 

 Claimant points out that the reading of umbrella clauses adopted by SGS v Pakistan is 38.

not applicable to this case. This award
73

 endorsed a restrictive approach to the 

substantive content of the umbrella clause in the Swiss-Pakistan BIT insofar as it 

recognized they constituted a commitment to create a legal framework which 

respected the pacta sunt servanda principle and could also be breached in cases where 

the State obstructed investors from pursuing their contractual rights
74

. This decision, 

however, was largely based on policy reasons – which in Claimant’s view were fully 

refuted by SGS v Philippines
75

 – and on an artificial distinction between “first order” 

                                                 
67

 Hart, p. 229. 
68

 CR, p. 9. 
69

 SGS v Paraguay, para. 142. 
70

 See, f.i., Noble Ventures, para. 55; SGS v Paraguay, para. 167; SGS v Philippines, para. 128; Toto v Lebanon, 

para. 200-201. 
71

 Sasson, p. 179, item (i); Wälde I, p. 27; Sinclair, p. 430. 
72

 See OECD on Umbrella Clauses, p. 7. 
73

 See, f.i. Sasson, p.188; Wong, 164. 
74

 SGS v Pakistan, para. 172. 
75

 See SGS v Philippines, para. 97-137. 
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obligations and the umbrella clause
76

, supported by the separate position the umbrella 

clause had in relation to the substantive provisions of the Swiss-Pakistan BIT
77

. In the 

present case, however, this rationale cannot apply, since the umbrella clause is 

grouped together with the preservation of rights clause
78

 (Article 6(1) of BIT) and 

comes in sequence to the other substantive provisions. 

 In light of the above, Claimant restates that, in the present arbitration, its cause of 39.

action against Respondent is not a violation of the SPA, but rather a violation of 

Article 6(2) of the Treaty.  

I.B.ii.This tribunal has jurisdiction ratione personae over the claim 

 The dispute resolution mechanism of BIT applies to “disputes (…) between a 40.

Contracting State and an Investor of the other Contracting State”. Respondent has not 

questioned that it is bound by this commitment to arbitrate nor that Claimant is an 

Investor of Cronos in the sense of Article 1(3) of BIT.  

 Claimant submits Respondent’s reading of Claimant’s claim distorts the identity of the 41.

parties to the obligation Claimant has evoked against Ruritania. Claimant’s 

allegations, as explained in the previous session, are formulated entirely against 

Respondent who has violated a duty it undertook under BIT. Consequently, from this 

proper characterization of Claimant’s cause of action
79

, it follows that this tribunal has 

jurisdiction ratione personae over its claim. 

I.B.iii. This tribunal has jurisdiction ratione materiae over the claim 

 For the purposes of establishing jurisdiction ratione materiae, an arbitral tribunal 42.

should not endeavour a detailed analysis of the merits of a claim; instead, it should 

limit its inquiry to establishing whether the facts narrated by claimant would amount 

to a violation of BIT if they are proven correct
80

.  

 Notwithstanding, Claimant points out that pursuant to customary international law as 43.

codified by the ILC Draft of State Responsibility for Internationally Wrongful Acts 

                                                 
76

 SGS v Pakistan, para. 170. 
77

 SGS v Pakistan, para. 169-170. 
78

 See generally Newcombe & Paradell, p. 335, n. 37. 
79

 See supra Part OneI.B.i. 
80
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(“ILC Draft”), in order to have a breach of an international obligation, there has to be a 

conduct “which is attributable to the State under international law”.  

 Upon this premise, for the purposes of determining jurisdiction ratione materiae, 44.

Claimant shall demonstrate, that (a) State Fund’s actions during the privatization of 

FBI are attributable to Respondent and (b) this conduct could amount to a breach of 

BIT. 

I.B.iii.a. State Fund’s conduct is attributable to Respondent 

 Under the ILC Draft, a State is responsible for an internationally wrongful act 45.

whenever the conduct which violated international law is attributable to it
81

. These 

rules of attribution for the purposes of State responsibility apply irrespective of the 

origins of the obligation being violated
82

.  

 On general terms, a conduct by a third party can be imputable to the State if the third 46.

party (1) is an organ of the State within the meaning of Article 4 of the ILC Draft or 

(2) is empowered by Law to exercise elements of governmental authority. Claimant 

shall demonstrate (1) that the State Fund is an organ of Respondent within the 

meaning of Article 4. Alternatively, (2) Claimant submits the State Fund was acting 

with governmental authority when it privatized FBI. 

(1) The State Fund is an organ of the Republic of Ruritania 

 Claimant submits the State Fund is a de facto organ of the Republic of Ruritania 47.

within the meaning of Article 4 of the ILC Draft, since it exercises functions typically 

performed by State organs. This provision applies to de jure and de facto organs, since 

a “State cannot avoid responsibility for the conduct of a body which (…) act as one of 

its organs merely by denying it that status under its own law”
83

.  

 In Eureko v Poland, the tribunal recognized that, despite the fact that the State 48.

Treasury was a separate legal entity under Polish Law, in practice it was one and the 

same with the State
84

. The distinction was, in fact, a linguistic tradition which resulted 

in the use of the expression “State” when referring to Poland’s exercise of sovereignty 

                                                 
81
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and the expression “State Treasury” when referring to its exercise of ownership 

rights
85

. 

 Similarly, in Noble Ventures v Romania, the tribunal applied rules of attribution to 49.

determine the actions of the Romanian State Ownership Fund were attributable to the 

Romanian State, because it was a de facto State organ within the meaning of Article 4 

of the ILC Draft
86

. In order to determine SOF’s status of a de facto organ of Romania, 

the tribunal took into consideration the fact that it held title of Romania’s property and 

was responsible for privatization of several of Romanian assets after the government’s 

decision to diminish its influence in the local economy
87

 and also that the management 

was appointed by Romania’s government
88

.  

 In the present case, the State Fund has been incorporated over eighty-five (85) years
89

 50.

and, like the Polish State Treasury, it is in charge of ownership rights of Ruritania. 

Moreover, similar to Romanian SOF, it is managed by a Director and a Board of 

Governors appointed by the government
90

 and it was instructed to privatize assets as 

part of Ruritania’s strategy to deal with the financial crisis
91

. Accordingly, Claimant 

submits that, despite being incorporated as a separate legal entity, the State Fund is a 

de facto organ of Ruritania much like the entities involved in the two mentioned cases.  

 Claimant submits that the State Fund is akin to a Sovereign Wealth Fund (“SWF”), 51.

that is, an investment fund owned by the general government created to provide long 

term financing to States
92

. SWFs are generally structured in one of two forms: either 

as a pool of assets which are part of the State or as a separate legal entity
93

. However, 

both frameworks ultimately fulfil the same primary function of providing an 

alternative asset management structure for States
94

.  

 Ruritania’s State Fund is structured precisely as an independent SWF
95

: it has been 52.

incorporated by law as a separate legal entity; it is managed by a high ranked official; 
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and it reports to a supervisory Board elected directly by the government of Ruritania. 

And, like all SWFs
96

, the State Fund holds a significant part of its owner’s wealth. 

However, like any of the SWFs established as a simple pool of assets, the State Fund’s 

primary function is that of a government organ created to provide long-term financing 

for the State. 

 Accordingly, Claimant submits Ruritania’s choice of legal structure for the State Fund 53.

should not be prevailing for the purposes of defining its function within the Republic 

of Ruritania. A contrary approach would be entirely inconsistent with the approach 

taken by Article 4 of the ILC Draft of dismissing internal law’s absolute role in 

determining which entities are State organs. 

(2) The State Fund was acting as a public entity empowered to exercise governmental 

acts when it privatized FBI 

 In alternative, should this tribunal remain uncertain as to the State Fund’s nature, 54.

Claimant points out that it has been empowered to exercise ius imperium and, 

accordingly, its actions are attributable to Respondent under Article 5 of the ILC 

Draft. 

 Considering the ILC Draft does not define what constitutes a “governmental act”
97

, 55.

Claimant submits this tribunal should apply by analogy the criteria developed by 

customary international law regarding State Immunity to assess the nature of its 

contract with the State Fund.  

 Article 2(2) of the ILC Draft of Articles on Jurisdictional Immunities of States and 56.

Their Property, which compiles customary rules regarding State Immunity, uses a dual 

analysis to assess whether an act involves the exercise of iure imperii or of iure 

gestionis that takes into account (i) the nature of the contract or transaction and (ii) its 

purpose, when this purpose is relevant to establishing a non-commercial nature of the 

transaction. 

 Adopting this dual analysis, Claimant submits that the State Fund was exercising 57.

governmental acts when it privatized FBI. Indeed, policy analysts generally 

understand privatization as a political practice meant (i) to reallocate economic 
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functions in search of better internal market efficiency, (ii) to empower communities 

or (iii) to diminish government overload
98

, all of which are essentially public interest 

pursuits. 

 Moreover, Claimant submits the State Fund’s hold on assets has a public interest 58.

function. In the case AIG v Republic of Kazakhstan, the English Courts had to decide 

whether, for the purposes of immunity against execution, an SWF
99

 exercised 

commercial acts by holding and disposing of certain securities
100

. The courts analysed 

the purpose for which these funds are created, namely to create financial stability to 

the States by creating a constant revenue source, and that administrating assets with 

this purpose was an exercise of State sovereignty
101

. 

 Accordingly, because privatization has a public interest purpose that supersedes its 59.

apparent commercial nature or because the State Fund’s purpose is directly related to 

the exercise of sovereignty, Claimant submits the Fund’s conduct can be attributable 

to Respondent under Article 5 of the ILC Draft. 

I.B.iii.b. The State Fund’s conduct can amount to a violation of Article 6(2) of BIT 

 As explained above
102

, an umbrella clause is a substantive treaty provision which 60.

“incorporates the relevant domestic law obligation (to be interpreted under domestic 

law)”
103

.  

 Considering Respondent is responsible for the actions adopted by the State Fund 61.

during the privatization of FBI, including the execution of the SPA
104

, Claimant 

submits these actions can amount to a violation of Article 6(2) of BIT. 

 In Noble Venture v Romania, the tribunal found that, since the involved entities were 62.

de facto organs of Romania for the purposes of Article 4 of the ILC Draft, all of its 

actions were attributable to Romania, including its contractual undertakings
105

. 

Likewise, in Bosh v Ukraine, the tribunal understood the obligation set forth by the 
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umbrella clause contained in the US-Ukraine BIT applied to any situation where the 

Party was “acting qua State”
106

.  

 Similarly, although endorsing a restrictive construal of the content of umbrella clauses 63.

which does not apply to the present case
107

, the SGS v Pakistan tribunal rightfully 

recognized
108

 that  

“the ‘commitments’ subject matter of Article 11 [the umbrella clause contained 

in Swiss-Pakistan BIT] may, without imposing excessive violence on the text 

itself, be commitments of the State itself as a legal person, or of any office, 

entity or subdivision (local government units) or legal representative thereof 

whose acts are, under the law on state responsibility, attributable to the State 

itself”.” 

 For the reasons above, Claimant submits that the State Fund’s conduct can in theory 64.

constitute a breach of Article 6(2) of BIT and, therefore, this tribunal has jurisdiction 

ratione materiae to consider the merits of this allegation on the second stage of these 

proceedings. 
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II. ADMISSIBILITY OBJECTIONS 

II.A. Claimant’s conduct does not amount to abuse of process that could bar the 

admissibility of its claims 

 Respondent has alleged Claimant’s submissions before this tribunal are inadmissible 65.

based on an “abuse of process” argument
109

. Respondent appears to disregard that 

abuse of process defences are seldom granted, because they only apply to truly 

extraordinary circumstances where the investor’s acted with patent “bad faith”
110

. 

 Firstly, Claimant brings to this tribunal’s attention the fact that Respondent presents its 66.

objections to jurisdiction and admissibility based on the same facts, namely that 

Claimant already anticipated this dispute would arise when it acquired FBI and 

Freebrew trademarks; that Claimant did not acquire the investment by its true value; 

and that the true purpose behind the restructuring that resulted in Claimant’s 

ownership of the assets was to bring a claim under BIT
111

.  

 As established above
112

, Claimant could not have reasonably foreseen, three months 67.

prior to the introduction of the MAB Act to the Parliament
113

, that Respondent would 

enact a law which would require Claimant to reconfigure its whole bottling line
114

. 

Likewise, even with a truly magic 8-ball, Claimant could not have foreseen that 

Respondent was secretly conducting a study on the effects of Reyhan consumption 

which would (wrongly) determine that it increased cardiac complication risks
115

 and 

that, based on this secret study, Ruritania’s Ministry of Health and Social Security 

would issue an ordinance requiring all products containing Reyhan to come with an 

express warning label
116

. 

 Likewise, the fact that Claimant did not acquire the investment in an at-arm’s-length 68.

transaction should not be controlling, considering that, from the beginning, it has 

admitted it became an Investor as a result of an intra-group restructuring
117

. Therefore, 
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Respondent’s sole factual basis for this claim is the fact that Contifica group took into 

account possible access to investment arbitration in its decision to transfer Spirits 

assets to Claimant. Yet, considering the restructuring was made two and a half years 

prior to Claimant bringing a submission under BIT, Respondent's conclusion that “the 

true purpose of the transfer [to Claimant] was to bring a claim under BIT”
118

 sound 

rather far-fetched. 

 Moreover, Contifica group had other legitimate interests to assign the Investments to 69.

Claimant, namely the reasonable taxation in Cronos
119

 and the fact that Claimant was a 

twenty-seven year old company
120

 which concentrated management of over 30 

subsidiaries of the group
121

, many of which were linked to FBI production line
122

. 

These years of experience hardly makes Claimant a “shell company” as Respondent 

seems to believe. 

 In Aguas del Tunari v Bolivia, the tribunal had to assess a similar abuse of process 70.

claim involving the transfer of shares from a US company to its subsidiary in the 

Netherlands
123

. The tribunal ultimately concluded that this process did not constitute 

an abuse of process, since it was not illegal to locate its investments in the territories 

with investor-friendly legal environments with tax advantages or reliable substantive 

law, including available BITs
124

. 

 Similarly, even the few tribunals that have dismissed claims based on abuse of process 71.

recognize that, in itself, corporate restructuring to obtain legal protection under BITs is 

a legitimate business interest
125

. For instance, the tribunal in Mobil v Venezuela 

expressly stated that obtaining protection under a BIT for future disputes is not only a 

logical business decision, but a “perfectly legitimate goal” for investors
126

.  

 The decisive factor in these cases was, in fact, whether the investor was seeking 72.

jurisdiction over disputes which had appeared prior to the restructuring
127

. Even 

assuming, for the sake of argument, that Respondent’s description of the facts is 
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accurate and that Claimant knew Ruritania was adopting a harder stance on alcohol 

consumption at the time of the restructuring, no dispute would have existed for the 

purposes of an abuse of process claim for the previously explained reasons. 

 In Pac Rim v El Salvador, the tribunal had to assess the moment when Pac Rim’s had 73.

a claim against El Salvador. The case involved a de facto ban on mining activities, and 

Claimant stated it begun with a speech made by the President of El Salvador
128

, 

whereas Respondent alleged that, if Claimant had a legitimate claim against it, it 

would have occurred prior to this speech, when its mining licenses were first 

denied
129

. After assessing the factual basis of Claimant’s action was a continuing act 

within the meaning of Article 14(2) of the ILC Draft, the tribunal concluded
130

 that the 

dividing line to assess abuse of process was the moment the 

“relevant party can see an actual dispute or can foresee a specific future dispute 

as a very high probability and not merely as a possible controversy”. 

 Like in Pac Rim, Claimant notes that its claim of de facto expropriation is based on 74.

two continuing acts, namely the MAB Act and the Ordinance imposing the labelling 

requirement to Reyhan
131

. Indeed, maintenance of regulations which violate treaty 

obligations is amongst the clear-cut examples of continuing acts that amount to 

international wrongdoings
132

. Both acts, however, started months after Contifica group 

had implemented this restructuring. Accordingly, there was no significant probability 

of a dispute with Respondent; Claimant’s concern was mere conjecture at the time. 

 Likewise, in Mobil v Venezuela, the tribunal only dismissed the claims as an abuse of 75.

process because they had not only been foreseen but also identified and notified to 

Venezuela prior to the restructuring which gave Mobil access to ICSID jurisdiction
133

. 

 Therefore, considering Claimant acquired the Investments in Ruritania through a 76.

legitimate corporate restructuring process and that, in any case, its dispute with 

Respondent was not foreseeable – let alone probable – at the time of acquisition, 

Claimant’s conduct cannot amount to an abuse of process and, therefore, Respondent’s 

dismissal request should not be granted in those grounds. 
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II.B. The admissibility of Claimant’s claim for breach of Article 6(2) is not barred by 

the existence of a dispute resolution clause in the SPA. 

 Respondent has asked this tribunal to find that Claimant’s claims regarding its breach 77.

of the umbrella provision in the treaty should be deemed inadmissible since the SPA 

contained a dispute resolution clause
134

.  

 Contrariwise, Claimant submits that the dispute resolution clause in the SPA does not 78.

affect the admissibility of the claims related to the SPA. The SPA establishes that 

“disputes arising out of or in connection with the present Agreement” are to be 

resolved via ICC arbitration
135

. Therefore, ICC arbitration provided for in the SPA 

only covers breach of contract. 

 Claimant clarifies the legal basis which supports its plea is not a breach of contract 79.

claim, but rather a claim of breach of Article 6(2) of BIT. Accordingly, the cause of 

action for its claim is a substantial breach of an independent standard set by BIT
136

 

and, thus, the jurisdiction offer contained in Article 8(2) of BIT applies to it. Indeed, 

there is no reason which justifies differentiating a breach of the umbrella clause from a 

breach of another substantive obligation simply because the standard of protection of 

the umbrella clause is set by reference to a contract
137

. 

 Generally commenting on the view, Respondent advocates, Prof. Gaillard, 80.

categorically criticizes the approach, which deprives BIT dispute resolution clause of 

any effet utile
138

. Indeed, if a tribunal is to have jurisdiction over the contract claims, 

this jurisdiction ought to be all-encompassing; otherwise its practical function would 

be to reintroduce the ‘exhaustion of local remedies’ requirement into BITs that were 

largely devised to discard this requirement
139

. This view ultimately diminishes the 

remedies
140

 available to Claimant, which is inconsistent with the Treaty’s purpose of 

creating favourable conditions and protecting investments
141

. 
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 Also, Respondent’s view is inconsistent with the origins of this clause in treaty 81.

practice
142

. This alleged “boomerang effect” of the dispute resolution clause deprives 

the umbrella provision of its original purpose, which was to effectively transform 

public–private agreements into international obligations and create parallel obligations 

on the international level, while also creating a new remedy to ensure compliance
143

. 

In absentia of detailed preparatory work, and considering little change has been made 

to the language of the original umbrella clauses, Claimant sustains this historical 

assessment can be considered a valid ground for assisting the interpretation of 

umbrella provisions under Article 32 of the 1967 Vienna Convention
144

.  

 Therefore, Claimant supports the dissenting opinion of Prof. Crivallero in SGS v 82.

Philippines, which construes State’s commitment to arbitrate in BITs as offers of 

additional but independent forums for adjudicating rather than overriding or restricting 

jurisdiction offers
145

. This view has been adopted by the tribunal in Noble Ventures v 

Romania
146

, who stated that the umbrella clause internationalised the contract in the 

sense that a breach of the contract would automatically be assimilated to a breach of 

the treaty by being a breach of the umbrella clause
147

. 

 Similarly, in Eureko v Poland, the tribunal dismissed Respondent’s argument that 83.

Eureko’s claims were inadmissible in face of a choice of forum clause, since the 

grounds for its claim were treaty violations and not contract claims, as defined by 

Vivendi
148

. The tribunal did not specifically believe it was necessary to evaluate 

whether the effect of the dispute resolution clause was different for allegations of 

violation of the umbrella clause contained in the Poland-Netherlands BIT
149

 and, after 

deeming all claims admissible
150

, it recognized Poland had breached the Poland-

Netherlands BIT by violating the SPA executed with Eureko
151

. 

 Therefore, Claimant submits the view that the umbrella clause provides an 84.

independent legal basis for its claim which is sufficient to characterise a dispute as a 
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violation of BIT, thereby dismissing any effect the contractual choice of forum clause 

might have had
152

. As clearly prescribed by the tribunal in SGS v Paraguay
153

,  

“[e]ven if the alleged breach of the treaty obligation depends upon a showing 

that a contract or other qualifying commitment has been breached, the source 

of the obligation cited by the claimant, and hence the source of the claim, 

remains the treaty itself.” 

 Finally, aside from the fact an ICC tribunal would not have jurisdiction over 85.

Claimant’s true allegation, i.e. the breach of the umbrella clause, Claimant points the 

unacceptable effects Respondent’s view would have in this case by exposing Claimant 

to the risk of denial of justice, which certainly subverts the entire purpose of BIT 

protection standards
154

. 

 Claimant recalls that its request for this tribunal to assess that Respondent has 86.

breached the umbrella clause in BIT has been raised in alternative to its main 

submissions
155

. Notwithstanding, Claimant notes that pure breach of contract claims 

generally have limitation periods that run from the date the party becomes aware of the 

breach and that are only suspended by filing suit in the appropriate forum
156

. 

Therefore, if this tribunal understands that Claimant needs to assert a breach of 

contract by the dispute resolution method contained in the SPA prior to relying on the 

umbrella clause, Claimant would not be able to wait for a decision by this tribunal on 

its other submissions before pursuing its alternative claim of breach of the SPA 

without the risk of losing its right under applicable statutes of limitation. 

 Accordingly, if this tribunal understood that it could not admit Claimant’s submission, 87.

it would ultimately deprive Claimant of access to justice, either because there would 

be a significant risk ICC tribunal would dismiss its case, given it lacks interest in the 

SPA-related claim without a prior ruling of this tribunal, alternatively, that the statute 

of limitations would lapse before its interest to adjudicate the claim arose. 

 In conclusion, Claimant submits its alternative claim of breach of the umbrella clause 88.

should be deemed admissible by this tribunal. 

                                                 
152

 Eureko, para. 114, 260. Noble Ventures, para. 52-54. See also L.E.S.I v Algeria, para. 25(ii). 
153

 SGS v Paraguay, para. 142. 
154

 See supra para. 80-81. 
155

 CR, p. 7, para. 29 
156

 See, for instance, Articles 10.5 et seq, UNIDROIT Principles; Article 14, Section 3, PECL; Articles 14 et seq, 

Convention on Limitation Periods in International Sales of Goods. 



Memorial for Claimant – Team Jennings 

 25  

 

  



Memorial for Claimant – Team Jennings 

 26  

 

PART TWO: MERITS 

I. RURITANIA VIOLATED ITS OBLIGATIONS UNDER BIT AND 

INTERNATIONAL LAW TOWARDS CLAIMANT 

 Claimant submits to this tribunal that the measures taken by Ruritania constituted a 89.

violation of several provisions of BIT and international law binding on the parties, in 

particular the MAB Act and further Ordinances. 

 The MAB Act prohibited, among others, the sale of alcohol in contains larger than 90.

0.5L, the use of labels which districted between brands and the sale of alcohol in 

catering establishments after 9p.m until 9a.m. Additionally, Respondent adopted an 

Ordinance which required all products containing Reyhan to be labelled with a 

warning on the higher risks of cardiac complications arising from its consumption
157

. 

 Claimant submits that the series of measures adopted by Respondent (A) constituted 91.

an illegal expropriation of Claimant’s investment, as well as a violation (B) the fair 

and equitable treatment provision. 

I.A. Ruritania's measures constituted an illegal expropriation of Claimant's 

investments associated with FBI, thus violating Article 4 of BIT 

 Claimant submits that (i) the series of measures taken by the Respondent relating to 92.

MAB Act and the ordinances concerning the labelling of beers constituted an indirect, 

or de facto, expropriation. Furthermore, (ii) these measures constituted an illegal 

expropriation, since they do not comply with the requirements set forth in Article 4 of 

BIT. 

I.A.i. Ruritania's measures amounted to an indirect expropriation, since it deprived 

Claimant's enjoyment of its property right 

 According to Article 4 of BIT, an expropriation will occur whenever a measure is 93.

taken which has the equivalent effect of an expropriation
158

. In this sense, under BIT, 

besides an outright seizure of property or a transfer of title of property (direct 

expropriation), equivalent measures that interfere in the use of property to such an 
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extent as to deprive the owner of its economic benefits are also considered 

expropriation (indirect expropriation). 

 The criteria for expropriation occurs where (1) there is a substantial deprivation of 94.

property (2) which does not ensue from a single act taken by the state. 

(1) Substantial depravation of property 

 Claimant submits that the criteria of substantial deprivation of property should prevail 95.

in characterizing an indirect expropriation. This criterion was held in several cases 

dealing with the prohibition of illegal expropriation. In the Methanex case, the 

Tribunal, while dealing with Article 1110 of NAFTA – which is identical to the 

customary rule that prohibits expropriation and that was incorporated in BIT – held 

that an indirect expropriation occurs when measures are taken that have159: 

“the effect of depriving the owner, in whole or in significant part, of the use or 

reasonably-to-be-expected economic benefit of property even if not necessarily 

to the obvious benefit of the host State.” 

 The notion of indirect expropriation was further developed in a number of cases. The 96.

Iran-US Claims Tribunal held in the Tippets case that state interference in the use of 

property or the enjoyment of its benefits without transfer of legal title could constitute 

an indirect expropriation
160

. 

 In the Starrett case, the Tribunal understood that if the measures taken by the state 97.

affected property rights to such an extent as to render them useless, the property may 

deemed to have been expropriated
161

. In the ITT case, the Tribunal explained that state 

interference in property would amount to an expropriation if it denied the property 

owner the “fundamental rights of ownership, use, enjoyment or management of the 

business”
162

. Additionally, in the Feldman case, the adoption of unreasonable 

regulatory regimes was considered to amount to expropriation
163

. 

 In the present case, Claimant submits that, although there was not a transfer o title, 98.

Respondent measures constituted interference on the use and enjoyment of its property 

which have deprived Claimant of its legitimate and reasonable expectations of 
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receiving economic benefits from it. When investing in FBI, Claimant developed it 

with the legitimate expectation that it would enjoy the economic benefits of property, 

in particular the sale of Freebrew with its distinctive features, such as the 0.8L bottle 

and its dresses and trademarks. This reasonable and legitimate expectation was 

frustrated by Ruritania’s measures. 

 Regarding the prohibition of sale of Freebrew without the labelling requirement, the 99.

legitimate expectations were frustrated to a higher degree, since the SPA confirmed, 

and Claimant relied on that information, that the beer could be sold without doing 

harm to the health of its consumers. 

 Claimant submits Respondent’s measures eliminated the market value of FBI and 100.

related-assets, since they destroyed the distinctive features of Freebrew, such as its 

trademark bottle and, particularly, the attractiveness of its taste, due to the obligation 

to label the products with warnings about the use of Reyhan. 

(2) Causation 

 In a number of cases, it was held, furthermore, that an expropriation must not occur 101.

due to a single act taken by the state. In Generation v Ukraine a series of cumulative 

acts of the state, as in the present case, amounted to an indirect expropriation
164

. 

 This notion that an expropriation may occur due to the adoption by the State of a series 102.

of measures, denominated creeping expropriation, was recognized in the Santa Elena 

case165: 

“the period of time involved in the process may vary—from an immediate and 

comprehensive taking to one that only gradually and by small steps reaches a 

condition in which it can be said that the owner has truly lost all the attributes 

of ownership. It is clear, however, that a measure or series of measures can still 

eventually amount to a taking, though the individual steps in the process do not 

formally purport to amount to a taking or to a transfer of title.” 

 Claimant submits that the series of actions taken by Respondent, namely the MAB Act 103.

and further ordinances, resulted in the destruction of Claimant’s investment precisely 

in the manner envisioned by the tribunal in Santa Helena. 
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I.A.ii. Ruritania's measures fail to meet BIT Article 4 requirements 

 It is widely recognized in international law that states have the right to enact legitimate 104.

regulations which can interfere with property rights. Claimant contends that the test to 

verify if a state measure is a legitimate regulation or an unlawful expropriation is 

contained in Article 4, which corresponds to customary international law on the field. 

 Claimant submits that the expropriation of its investments regarding FBI was 105.

unlawful, since it did not comply with the criteria of Article 4 of BIT. Respondent's 

measures did not have a public interest, no proper compensation was paid, the 

measures were discriminatory and expropriation was no conducted in accordance with 

due process. 

(1) Ruritania's measures did not have any public purpose objective 

 Claimant submits that the expropriation of its investments regarding FBI was made 106.

without a public interest objective. Although Claimant recognize that States have a 

right to enact law and regulations for public interest, it contends that any such measure 

should be accompanied with a reasonable justification for it. 

 As stated by the tribunal in the ADC v Hungary, there must be a genuine interest of the 107.

public and the expropriating State must demonstrate this genuine interest with 

convincing fats and legal reasoning
166

. 

 In the present case, Ruritania did not present valid facts and legal analysis. The report 108.

that served as the basis to the labelling warning against the consumption of Reyhan 

had numerous flaws, as indicated in an independent Report presented by Claimant
167

. 

Besides that, considering that the Report was in possession of Respondent, its 

utilization as the basis of expropriatory measures seem to have much more of a 

convenience character than a public purpose one. 

 In what regards the MAC Act and further ordinances about the labelling and selling of 109.

alcoholic products, Claimant submits that Respondent should have provided a 

justification for the adoption of the measure.  
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 The requirement to insert labelling warnings concerning the presence of Reyhan in 110.

Freebrew also lacks any public purpose. This occurs because the basis for the adoption 

of thesis measures, namely HHRI’s Report lack scientific credibility. 

 Furthermore, measures taken on a public purpose should also be taken in good faith. In 111.

the present case, there was a lack of good faith by the part of the Respondent, which 

previously assured Claimant of the non-existence of risks to consumer's health. 

(2) Ruritania failed to pay proper compensation 

 The obligation to pay compensation is contained in Article 4(d) of BIT. This article 112.

lays down certain criteria in order to determine how compensation must be paid: (i) 

the compensation must be equivalent to the value of the expropriated investment 

immediately before the date on which the actual expropriation became publicly 

known; (ii) compensation must be paid without delay and shall carry the bank interest 

rate until the time of payment; (iii) compensation must be effectively realizable and 

freely transferable. 

 Respondent violated this compensation obligation, since it did not pay any amount to 113.

Claimant. Hence, Claimant submits that Respondent failed to pay compensation for 

the expropriation of its investment related to FBI and that this compensation, 

according to a Report not contested by Respondent, made by Value Consultants, 

amounts to USD 380,000,000. 

(3) Ruritania's expropriation was discriminatory towards Claimant 

 It is a well-established and recognized norm of international law that expropriations 114.

taken on a discriminatory basis are considered unlawful
168

. 

 Discrimination can occur event if the legal basis for the expropriatory measures was 115.

taken on the basis of legislative acts. It is possible that state measures applied prima 

facie to all interested parties could, in practice, affect only one individual. In this case, 

there would be a de facto discrimination. 

 This is precisely what occurred here: although at first the prohibition to sell beer in 116.

bottles of more than 0.5L seems neutral and non-discriminatory, it affects only one 

producer: FBI. In other words, Ruritania’s measure in question prohibits only one 

producer from selling it products, which clearly amounts to discrimination. 
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(4)  Ruritania's expropriation was not conducted in accordance with due process 

 The legality of an expropriation depends on the fact that it was carried out in 117.

accordance with due process. Tribunals, specially the one of the ADC case, concluded 

that the observance of due process requires that an affected investor be granted “a 

reasonable chance within a reasonable time to claim its legitimate rights and have its 

claims heard”. In order to do this, the investor must be granted with a reasonable 

advance notice, a fair hearing and the assessment of its claims by an impartial 

adjudicator
169

. 

 In the present case, Respondent did not provided Claimant with these guarantees, 118.

denying Claimant a reasonable chance, within a reasonable time, to claim it rights. 

I.B. Ruritania failed to accord Claimant fair and equitable treatment and full 

protection and security as established in Article 2 (1) (b) of BIT 

 BIT establishes a minimum standard of treatment of investments in the territory of 119.

both states. Article 2 (1) (b) of the Treaty states that:  

“Each Contracting State shall in its territory: (...) (b) in every case accord 

Investments by Investors of the other Contracting State fair and equitable 

treatment as well as full protection and security under this Treaty.” 

 Although there is no consensus concerning the definition of what constitutes fair and 120.

equitable treatment and full protection and security, Claimant submits that scholarship 

writings and a consistent body of case law have considered the following situations as 

giving rise to a failure in according an investment fair and equitable treatment: (i) 

failure to provide a transparent and predictable investment framework; (ii) failure to 

protect legitimate expectations regarding the investment; (iii) adoption of arbitrary and 

discriminatory measures. 

 Claimant submits that the Respondent violated each of these requirements. 121.

 The obligation to provide fair and equitable treatment and full protection and security 122.

applies irrespective of the treatment granted to investments and investors of third 

States, as well as the treatment granted to its own nationals. It’s very basic nature is to 
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provide an independent, autonomous and self-contained standard of protection and 

security of an investment, even if no discrimination occurs.
170

 

 Claimant submits that the measures taken by the Respondent to be a very serious 123.

violation of the fair and equitable treatment and full protection and security 

requirements. It notes, further, that the standard of proof in relation to these violations 

shouldn’t be a high one. This position is corroborated by case-law, such as the Pope 

and Talbot case, in which the Tribunal considered that a violation of these obligations 

could be shown through ordinary standards, being unnecessary to adopt thresholds 

based on shocking or otherwise extraordinary conduct by the host State
171

. In Saluka, 

the Tribunal had to analyse a clause containing an obligation to provide fair and 

equitable treatment similar to that of BIT, clarifying the autonomous nature of this 

obligation in relation to standards created in accordance with international customary 

law. Hence, the Tribunal concluded that172: 

“in this context, investors’ protection by the “fair and equitable treatment” 

standard is meant to be a guarantee providing a positive incentive for foreign 

investors. Consequently, in order to violate the standard, it may be sufficient 

that States’ conduct displays a relatively lower degree of inappropriateness.” 

I.B.i. Respondent failed to provide Claimant with a transparent and predictable 

investment framework 

 Claimant submits that Ruritania failed to provide Claimant with a transparent and 124.

predictable framework for its business planning and investment. It submits further that 

the criteria to determine whether a transparent and predictable framework was 

provided for the investor should be the one adopted by the Tribunal in the Metalclad 

case. In this case, the Tribunal decided that for such a framework to exist “all relevant 

legal requirements for the purpose of investing should be capable of being readily 

known to all investors”
173

. 

 In Metalclad, the investor received a permit to construct a hazardous waste landfill 125.

from the Federal Government of Mexico. After the construction began, the municipal 

authorities notified the investor that it needed a municipal permit to continue to 

operate. Metalclad applied for the permit, which was denied after the completion of 
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the construction. The measures taken by the State were considered to be a violation of 

the fair and equitable treatment, since the rules and procedures concerning the 

concession of municipal permits were not clear, amounting to a failure of Mexico to 

provided transparency. 

 In the present case, the ordinance requiring the labelling of products containing 126.

Reyhan was adopted on the basis of HHRI’s Report. It must be noted, nevertheless, 

that Ruritania’s Governmental authorities, in particular the HRI and the Ministry of 

Health and Social Security, were aware of the conclusion of the Report since 2005. 

Besides being aware of these important information, the Share Purchase Agreement 

signed with Claimant provided for a guarantee that the products of FBI did not pose 

any health threats other than those ordinary for alcoholic beverages. 

 It can be noted, hence, that, as in the Metalclad case, Claimant fulfilled the requisites 127.

to operate FBI, as it did. Subsequently, however, the Government, basing itself on a 

report known to it before the investment began, took measures that effectively 

destroyed the investment of FBI. In both cases, the investors had a legitimate 

expectation to be treated fairly due to the legal assurances given by the State that, from 

the investor's perspective, constituted a secure and predictable framework of 

investment, leading it to plan its investment. 

 In Metalclad, which, Mexico measures in relation to the investment were considered 128.

to be a violation of the fair and equitable treatment, since
174

: 

“[respondent] failed to assure a transparent and predictable framework for [the 

investor’s] business planning and investment. The totality of these 

circumstances demonstrates a lack of orderly process and timely disposition in 

relation to an investor of a party acting in the expectation that it would be 

treated fairly and justly.” 

 Similarly, Ruritania's failure to provide Claimant with the information contained in 129.

HRI Report before the signing of the Share Purchase Agreement constitute a clear 

violation of its obligation to assure Claimant a transparent and predictable framework, 

demonstration a lack of orderly process and timely disposition in relation to Claimant. 

This frustrated Claimant’s expectations in relation to the investment and constituted a 

violation of Ruritania’s obligation to provide a fair and equitable treatment. 
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I.B.ii.Respondent's measures frustrated Claimant's legitimate expectations regarding 

FBI's investment 

 The obligation not to affect the legitimate expectations of the investor is considered an 130.

important element of the fair and equitable treatment obligation
175

. Claimant submits 

that the Tribunal should adopt the understanding of the Saluka case, in which the 

legitimate expectations of the investment were considered the most prominent element 

of the fair and equitable rule
176

. 

 For an expectation to be considered legitimate, it is necessary a specific assurance 131.

given by the State such as written information essential to the decision to make an 

investment
177

. A violation of the legitimate expectation will occur if this assurance is 

changed subsequently to the investment
178

. 

 Claimant submits that Respondent's measures frustrated its legitimate expectations 132.

concerning the investment it made in relation to FBI. In particular, the assurance given 

in the Sales and Purchase Agreement constituted part of the framework for the 

investment. The modification of this assurance after the decision and implementation 

of the investment constitute a breach of the fair and equitable treatment. 

I.B.iii.  Respondent's measures were arbitrary and discriminatory 

 Although the arbitrariness of a measure is not a requisite for a violation of the fair and 133.

equitable treatment rule, its non-observance is considered to be a clear violation of the 

rule
179

. In this sense, Claimant submits that the understanding of the CMS v Argentina 

should be applied. In that case, the Tribunal concluded that any arbitrary measure is, 

per se, contrary to the fair and equitable treatment
180

. 

 In Lauder v Czech Republic, arbitrary measures were understood as those founded on 134.

other motives, rather than reason of fact.181 In ELSI, the ICJ considered measures to 

be arbitrary as they “surprise[] a sense of judicial property”
182

. 

                                                 
175

 Tecnicas Medioambientales, para. 154, 183; Waste Management II, para. 98; Occidental Exploration v 

Ecuador, para. 183. 
176

 Saluka, para. 302. 
177

 Newcombe & Paradell, p. 279.  
178

 Tecnicas Medioambientales, para. 154. 
179

 Vascannie, p. 133; Schreuer III. 
180

 CMS v Argentina, para. 250. 
181

 Lauder v Czech, para. 121. 
182

 ELSI, p. 1109. 



Memorial for Claimant – Team Jennings 

 35  

 

 In the present case, Claimant submits that Respondent's measures were not based on 135.

reason of fact. This occurs because the HHRI Report that motivated the ordinance 

prohibiting the sale of FBI's beer had serious methodological failures that were 

addressed by Claimant in a separate and independent Report made available to the 

Respondent. 

 These failures include, in particular, the use of daily consumption of a much higher 136.

dosage of Methyldioxidebenzovat than can be found in Freebrew and the failure to 

consider the effects of Methyldioxidebenzovat while accompanied with alcohol and 

other ingredients of Freebrew
183

. 

 Besides the several methodological failures of the HHRI Report, it came to the 137.

conclusion “that consumers of Freebrew beer were exposed to a higher risk of cardiac 

complications due to the effects of Methyldioxidebenzovat, an active chemical 

ingredient found in Reyhan concentrate”. Claimant contests this conclusion, since, as 

the description of para. 14 shows, no individual taking part on the tests was actually 

subjected to Freebrew Beer on a controlled study. 
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II. DAMAGES 

II.A. Moral damages may be awarded to Claimant for unlawful arrest of Claimant’s 

Executives 

 From the commencement of the investigations against FBI Executives to the unlawful 138.

detainment and public exposure caused by Ruritanian authorities malicious acts, 

Claimant’s Executives were subjected to constant personal and public humiliation, 

shame, degradation, affront, stress, shock, frustration and indignity, situation whose 

consequences are hard to reverse. 

 The fact that detainment was unlawful having regard to the various violations of 139.

Ruritanian procedural law is uncontested
184

. Its consequences were even more 

extensive because of idle and malicious remarks made by Respondent’s agents
185

. 

Indeed, Respondent’s breach of BIT could not be more devastating. The obliteration of 

Claimant’s reputation and prestige was a direct consequence of the acts perpetrated by 

Ruritanian authorities.  

 Respondent, however, has questioned whether Claimant can be awarded moral 140.

damages for the suffering of its Executives and its own loss of reputation. 

Notwithstanding Respondent’s ill-founded objection, Claimant shall demonstrate (i) 

that, under international law, moral damages are a recognized form of compensation 

for breach of obligation to provide full protection and security, and (ii) that the factual 

background of the case justifies an award of moral damages.  

II.A.i. Under international law, moral damages are universally accepted as the proper 

form of compensation for breach of obligation to provide full protection and security 

 It is a general obligation of a State guilty of an internationally wrongful act to be held 141.

accountable for losses ensuing from its wrongdoings. Article 31 of the ILC Draft 

recognizes the full-reparation principle
186

 by which 

“reparation must, as far as possible, wipe out all the consequences of the illegal 

act and re-establish the situation which would, in all probability, have existed 

if that act had not been committed.” 
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 The leading case on recoverability of moral damages under international law was the 142.

Lusitania cases, where the umpire awarded moral damages in light of the mental 

suffering and shock sustained by relatives of deceased victims in the sinking of a 

British ocean liner torpedoed by a German submarine in 1915
187

.  

 In the investment context, moral damages have been awarded since the early 1900s. 143.

Not uncommonly, the Fabiani case is mentioned in endorsing the view that moral 

damages ought to be awarded when “injury to a corporation’s credit, reputation and 

prestige” takes place. In this century-old ruling, the French-Venezuelan Mixed 

Commission awarded moral damages to Fabiani when it assessed his loss of reputation 

for going bankrupt after Venezuela expropriated all of his property
188

. 

 In Desert Line v Yemen, a case more similar to the present one, the tribunal held that 144.

Desert Line was entitled to receive moral damages for the unlawful invasion and 

detention of Desert Line premises by the Yemeni army and by local tribes. The 

tribunal ruled that Claimant’s loss of prestige and reputation coupled with the physical 

harm to its Executives constituted legitimate grounds for its moral damages request
189

. 

The Tribunal recognized that despite a general goal of protecting economic interests, a 

party could still claim moral damages in exceptional circumstances under BIT 

framework
190

. 

 Therefore, Claimant submits to this tribunal that international law recognizes that, in 145.

principle, moral damages may be awarded for breach of standards of protection 

prescribed by BITs and, more specifically, to breach of full protection and security 

obligations. 

II.A.ii. Respondent’s patent violation of its full protection and security obligations justify 

an award of moral damages 

 Claimant does not contest that moral damages are an extraordinary measure, only to be 146.

applied under grave circumstances
191

. In this sense, the case Lemire v Ukraine 

provides a helpful formulation of the requirements of what constitutes ‘exceptional 

circumstances’ that justify an award of moral damages. Based on an accurate 
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assessment of available case law, that tribunal establishes a three-pronged test
192

 to 

determine whether a situation can give rise to a valid claim for moral damages: 

(a) Firstly, there should be evidence that “the State’s actions imply 

physical threat, illegal detention or other analogous situations” which 

“contravenes the norms according to which civilized nations are expected 

to act”; 

(b) Second, there needs to be causation between the action of the State and 

“deterioration of health, stress, anxiety, other mental suffering such as 

humiliation, shame and degradation, or loss of reputation, credit and social 

position”; and  

(c) Finally, both cause and effect must be “grave or substantial”.  

 It does not require an acute exercise of interpretation to find out that the illegal 147.

detention of Messrs. Goodfellow and Straw integrally “contravenes the norms 

according to which civilized nations are expected to act”.  

 Ruritania’s conduct in this regard undoubtedly constitutes a positive breach as not only 148.

did the State fail to treat the investor in a fair and equitable manner and to provide full 

protection and security to the investment, but it was the State itself the perpetrator of 

the acts which caused the substantial violation under BIT. 

 It also goes without saying that the irregularities on the criminal investigation 149.

procedures, the detainment and the public exposure to which they were made subject 

were disproportionate, disrespectful, arbitrary and unjustified and caused humiliation, 

stress, anxiety, degradation, shame and irreversible loss of reputation, satisfying the 

second requirement, as laid out in the Lusitania Cases, Desert Line v Yemen and 

Lemire v Ukraine. 

 Likewise, Claimant asserts that Respondent caused sufficient harm to Claimant as to 150.

justify recovery under the test formulated in Lemire, since 

(a) it sustained extensive moral damages consisting of, inter alia the 

humiliation, frustration and distress caused by the detainment which 

temporarily deprived them from family reunion and the permanent 
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maculation of the executives’ image and reputation after having been 

maliciously accused of (and ascribed guilt in relation to) corruptive 

practices; 

(b) events described have deeply aggravated its image as the charges of 

bribery in connection with the acquisition of FBI shares are grave, 

especially when analysed against the background matrix of facts, i.e. the 

passing of the MAB Act, the competitors’ opportunism in taking advantage 

of the regulatory changes and the loss of reputation and goodwill arising 

therefrom. 

 Claimant also brings to this tribunal’s attention the fact that no assessment was made 151.

so as to avoid, minimize, or mitigate the harm effectively caused to it. Indeed, 

Claimant was given no explanation on the arrest
193

, the Prosecutor who wrongly 

accused Claimant of “fleeting justice” never apologized or suffered an internal affairs 

investigation for its public “finger-pointing”
194

 at Claimant, and no compensation was 

ever offered to Claimant or to the Executives for the downright disregard of their well-

being and image.  

 In light of these facts, there is little room for doubt that Respondent’s action and the 152.

consequences suffered by Claimant were both grave and substantial. 

 Claimant notes that, in assessing gravity and substantiality, the situation in Desert Line 153.

v Yemen provides support in evaluating the present situation. In that case, three of the 

claimant’s personnel were arrested for four days by the Yemeni army, causing them 

extreme stress and anxiety
195

. The Tribunal understood that the illegal detainment of 

investor’s personnel constitutes egregious behaviour and an abuse of power by the 

state and that, having regard to the mental distress, shame and humiliation it suffered, 

Desert Line was entitled to a sum as moral damages
196

. 

 In the present case, the violation is even more substantial and egregious. Not only did 154.

the executives suffer from the typical anguish, anxiety and distress caused by 

detainment, but their suffering was also made available to the public by the State. 
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 Consequently, considering Respondent has conceded that it has not complied with its 155.

obligation to provide full protection and security to Claimant, and considering the 

availability of moral damages in international investment law as well as the presence 

of all relevant requirements in the present case, it follows, a fortiori, that Claimant is 

entitled to receive the requested sum as moral damages in relation to the injury 

suffered.  

II.B. The loss of sales of Claimant’s bottling and agricultural businesses are 

recoverable items. 

 Respondent has questioned whether Claimant is entitled to recover the loss of sales to 156.

FBI suffered by its subsidiaries due to Respondent’s violation of BIT
197

. Claimant 

shall demonstrate that (i) the loss of sales from its subsidiaries flow-through to it and 

(ii) accordingly, Claimant’s upstream losses are recoverable under BIT. 

II.B.i. The damages from the subsidiaries flow-through to Claimant 

 Claimant submits that despite being incorporated as separate legal entities, the losses 157.

suffered by Claimant’s bottling and agricultural businesses flow through to Claimant 

and, therefore, can be regarded as losses suffered by Claimant. 

 The most used financial reporting standards – IFRS and US Gaap – require parent 158.

companies to present consolidated financial statements that “combine like items of 

assets, liabilities, equity, income, expenses and cash flows of the parent with those of 

its subsidiaries”
198

. Although the resources remain individualized in each company, 

the parent company’s assets are offset by its subsidiaries’ liabilities. This is of 

particular importance for valuation of Claimant’s business as a whole, since bad 

performance by its subsidiaries diminishes its book value and, consequently, can 

significantly impact its market value. 

 Likewise, since Claimant’s statement consolidates the liabilities of its subsidiaries, if 159.

their performance fails and their liabilities increase, Claimants credit ratings will be 

diminished because the debt ratio of its operations will increase. 
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 Therefore, considering this integration of economic results required by modern 160.

practice, the parent-subsidiary relationship constitutes an economic entity
199

 and, 

accordingly, “the parent should be able to claim all damages suffered by the parent-

subsidiary entity”
200

. 

 Consequently, Claimant submits that, for the purposes of this arbitration, it does not 161.

matter that its agricultural and bottling businesses were incorporated entities, only that 

their losses flow through to Claimant and, therefore, are recoverable by Claimant. 

II.B.ii. Claimant’s upstream losses are recoverable as indirect damages arising from 

Respondent’s breach of the Treaty 

 Respondent argues that sales made by Claimant’s subsidiaries to FBI are not 162.

“Investments” under BIT and, therefore, the loss of sales is not recoverable
201

. 

However, Claimant submits the criteria of recoverability of damages is whether they 

arise from a breach of the Treaty and whether are sufficiently connected to the 

Investor or the Investment. 

 In Cargill v Mexico, the tribunal had to decide whether it had powers to award 163.

damages for Cargill’s loss of sales to its Mexican subsidiary. The tribunal found that 

Cargill’s sales to its Mexican subsidiary were so intrinsically connected to its 

investment that they were compensable under the NAFTA
202

. This award was 

subsequently challenged by Mexico before the Ontario Courts but to no avail
203

. The 

Court of Appeal for Ontario reasoned that although it was established that the common 

intention of the contracting States was the NAFTA should only grant recovery to 

damages related to the investment and to the investor acting in the capacity of an 

investor, from this limitation alone it could not deduce that they meant to exclude 

losses incurred by the investor in their home operation
204

. 

 Similarly, in another NAFTA case, S.D.Myers v Canada, the tribunal analysed a 164.

dispute arising from Canada’s ban on cross-border transportation of PCBs. Myers had 

a waste disposal facility for PCB in the US and it established an investment within 
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Canada that was intended primarily to intermediate contracts for Myers
205

. The 

tribunal correctly found that Myers purpose with its investment was to enhance its 

domestic activities and, accordingly, it adopted a method of valuation based on Myer’s 

loss of net income stream which did not consider territorial boundaries to recovery
206

.  

 The present case is no different than the cases before these two tribunals. Like the 165.

NAFTA, Ruritania-Cronos BT does not have an express restriction of which damages 

a recoverable for a breach of its provisions. Also, there is no indication Ruritania and 

Cronos meant to exclude recoverability of damages suffered by Investors in their 

domestic operations.  

 Accordingly, considering Claimant’s subsidiaries had relied on the sales to FBI – 166.

either increasing production
207

 or installing a new production line to attend FBI’s 

demand
208

 –, and considering the business model Claimant had envisioned for FBI 

included an integration with its other businesses, Claimant submits that there is an 

inherent connection between the sales its subsidiaries made to FBI and the purpose of 

the Investment. 

 Therefore, the loss of sales of Claimant’s subsidiaries is sufficiently related to the 167.

Investment and, consequently, should be deemed an item of recoverable damages. 

  

                                                 
205

 S.D.Myers v Canada, para.  
206

 S.D.Myers v Canada, para. 160, n. 56. 
207

 CR, p. 34, cl. 9. 
208

 CR, p. 34, cl. 9. 



Memorial for Claimant – Team Jennings 

 43  

 

REQUEST FOR RELIEF 

 In light of the above, Claimant requests this tribunal to: 169.

(a) Recognize it has jurisdiction all claims raised by Claimant; 

(b) Recognize the admissibility of all claims raised by Claimant; 

(c) Recognize Respondent has breached its obligations under: 

(i) Article 4 of BIT; and 

(ii) Article 2(1)(b) of BIT. 

(d) Recognize moral damages may in principle be awarded against 

Respondent; 

(e) Recognize loss of sales by Claimant’s subsidiaries located outside of 

Ruritania constitutes a recoverable item of damages. 

 

22 September 2013 

______(Team Jennings)______ 

Counsel for Claimant 

 


