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STATEMENT OF THE FACTS  

I. The Parties 

 

1. The Claimant, Contifica Asset Management Corp. ("CAM" or "Claimant"), is an entity 

incorporated under the laws of the State of Cronos.
1
  The Claimant's principal place of 

business is at 47B Framero Avenue, Univo, State of Cronos.
2
  

 

2. The Respondent is the Republic of Ruritania.
3
 

 

3. CAM is a member of the Contifica Group.
4
  Contifica Group is a major international 

conglomerate which conducts business in various sectors of the global economy 

including telecommunications, pharmaceuticals and fast-moving consumer goods.
5
 

 

4. Freecity Breweries, Inc. ("FBI") is Ruritania's oldest and largest brewery.
6
  The State 

Property Fund of the Republic of Ruritania owned FBI until 2009.
7
 The State Property 

Fund (“SPF” or “Fund”) is a state establishment, and is incorporated under Ruritanian 

law.
8
  The Fund is run by the Board of Governors and the Director General which are 

both appointed by the Ruritanian government 

 

5. On 15 March 1997, the State of Cronos and the Respondent entered into the Treaty of 

Mutual Promotion and Protection of Foreign Investment (“BIT” or “Treaty”).
9
   

 

 
                                                           
1
 Claimant’s Statement Claim (“CF”), Para. 2. 

2
 CF, at para. 2. 

3
 Ibid.  

4
 CF, at para. 4.  

5
 Ibid.  

6
 CF, at para. 5.  

7
 Ibid.  

8
 CF, at para. 5.  

9
 CF, Exh. No. 1.  
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II. The Investment 

 

6. FBI's most famous and popular beer is known as "FREEBREW."
10

  FREEBREW has a 

distinct taste that is attributable to a flavoring that is a byproduct of Reyhan added during 

brewing.
11

  Reyhan is a local plant found in the Hillmagore region of Ruritania.
12

  In 

addition to being a component of FREEBREW, Reyhan is commonly added to local food 

products.
13

  Each bottle of FREEBREW contains an estimated 0.03 to 0.05 of Reyhan 

concentrate.
14

  

 

7. Freebrew is traditionally sold in 0.8 liter bottles, which were introduced by the brewery's 

founder.
15

  Most competitor’s beer is sold in .5 l bottles.
16

 

 

8. For many years FBI had been a successful, profit-generating asset for Rutainia.
17

 

However, as a result of the global economic crisis of 2008, the State Property Fund (the 

“Fund”) decided to privatize/sell FBI to a private investor
18

 

 

9. The Fund announced an international tender and Contifica Spirits, a wholly-owned 

subsidiary of the Contifica Group, was declared the winner of the bid.
19

 On June 30, 2008 

it entered into a share purchase agreement with the Fund by which Contifica Spirits 

acquired all of the shares in FBI for USD 300,000,000.
20

 

 

                                                           
10

 CF, at para. 5. 

11
 Ibid. 

12
 Ibid. 

13
 Ibid. 

14
 Ibid.  

15
 Ibid. 

16
 CF, at para. 12. 

17
 CF, at para. 6. 

18
 Ibid. 

19
 CF, at para. 7.  

20
 Ibid. 
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10. Contifica Group, after the acquisition was finalized, made substantial financial 

investments in FBI by integrating it into the Group’s global procurement network.
21

  This 

resulted in a large-scale modernization of the facility and a 30% increase in annual 

output.
22

 

 

11. On 17 March 2010, FBI’s shares were transferred from Contifica Spirits to the Claimant 

as part of a corporate restructuring effort in an effort to enhance FBI’s royalty payments 

while minimizing tax exposure..
23

  On that same day the Claimant acquired all of the 

rights to the principal intellectual property used by FBI, including the Ruritanian-

registered trademarks relating to the FBI beer brands, and tradedress registrations for the 

iconic .8 liter beer bottle designs.
24

   

 

III. The Respondent’s Action 

 

12. On November 20, 2010, more than 8 months after the share transfer of FBI to Contifica 

Spirits, Ruritania adopted the “Regulation of Sale and Marketing of Alcoholic Beverages 

Act” (“MAB Act”).
25

 

 

13. The MAB Act: (1) prohibited the marketing of alcoholic beverages on television and at 

sporting events; (2) restricted the trademark/brands of beer to the same color and font as 

all other text on the label; (3) prohibited the sale of beer at sporting events, outdoors, or 

anywhere from 9 pm to 9 am during business days; (4) required the sale of alcohol 

beverages in containers not to exceed .5 l.
26

 

 

                                                           
21

 CF, at para. 7.  

22
 CF, at para. 8. 

23
 CF, at para. 9.   

24
 Ibid. 

25
 CF, at para. 10. 

26
 CF, at para. 11, 12.  
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14. In addition, on 1 Decebmer 2011, Mr. Goodfellow and Straw (the “Executives”).
27

 were 

notified that there was an ongoing criminal proceeding involving allergy bribery of 

officials of the Fund in connection with the acquisition of the FBI shares.
28

  

 

15. The Prosecutor’s Office of Ruritania (the “Prosecutors”) told the Executive’s attorneys 

that they were to appear for an interrogation after the holiday season, beginning in early 

2012.
29

 

 

16. While boarding a plane on December 23, 2011, the Executives were detained at Freecity 

International Airport.
30

  Despite being free to leave Ruritania during a pending 

investigation according to the country’s law, the Executives were told that they were 

being detained to stop them from “fleeing justice.”
31

  

 

17. A security camera video of their detention was passed by the police to Free TV, 

Ruritania’s most popular TV channel, where it aired later that same day.  On that same 

TV station a spokesman from the Prosecutor’s Office publically accused the Executives 

of corruption, despite no charges being filed, and implied that they were attempting to 

flee.
32

 

 

18. The Executives were held for 12 days, until January 3, 2012 and then released without 

any further explanation.
33

  The investigation was later terminated due to insufficient 

evidence.
34

 

 

 

                                                           
27

 CF, at para. 22.  

28
 Ibid. 

29
 Ibid. 

30
 CF, at para. 22. 

31
 CF, at para. 23. 

32
 CF, at para. 24. 

33
 CF, at para. 15.   

34
 Ibid. 
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IV. The Claimant’s Damages 

 

19. The .5L bottle limit of the MAB Act required FBI to comprehensively reconfigure its 

bottling line for FREEBREW, while suspending the production of other beers already 

produced in .5L bottles.
35

  

 

20. The aforementioned production changes, as well as the implementation of all other 

requirements of the MAB Act, resulted in a 60% drop in FBI’s sales.  This meant that the 

Claimant sustained a loss in the amount of USD 10,000,000 in the first two quarters of 

2011 alone.
36

 

 

21. In June, 2011, the Human Health Research Institute (“HHRI”), a scientific institution 

controlled by the Ruritanian government, released a report which claimed that the 

consumption of Methyldioxidebenzovat (“Mdb”) caused significant health problems.  

Mdb is an active chemical ingredient found in Reyhan concentrate which is an essential 

ingredient of FREEBREW.
37

  In the study, the subjects were given a daily dosage of .15-

.18 grams of Mdb.
38

  The study claimed to have been conducted over a ten year period 

beginning in 1999.
39

 

 

22. In short order, the Ministry of Health and Social Security (“MHSS”) adopted an 

ordinance requiring all products which contained Reyhan concentrate to display a 

warning label indicating potential, alleged health risks.
40

  Neither FBI nor any other 

affected parties were consulted in the two week time period between publication of the 

study and the adoption of the ordinance.
41

 

 

                                                           
35

 CF, at para. 12, 13. 

36
 CF, at para. 13. 

37
 CF, at para. 14. 

38
 Ibid. 

39
 CF, at para. 14. 

40
 CF, at para. 15. 

41
 Ibid. 
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23. Interestingly, a 2005 interim report of the HHRI, three years prior to the transfer of FBI 

to the Contifica Group, had come to the same conclusions as the institution’s final 

published findings.
42

  These results, however, were never publicly disclosed.
43

 

 

24. Moreover, in August of 2011, FBI wrote to the MHSS pointing out numerous flaws in the 

scientific analysis conducted by the HHRI, including its failure to address the potential 

effect of the large doses of Mdb’s administered and the lack of study of the chemical’s 

effect when combined with alcohol.
44

  Attached to that August 2011 letter, was an 

independent report that opined that the MHSS study had also failed to take into 

consideration other factors that affect cardiac health, such as smoking or the weight of the 

participant.
45

  Days after receipt of FBI’s communication however, the Ministry denied 

its request to lift the labeling requirement.
46

 

 

25. As a result of the change in laws, FBI sales plummeted by a staggering 90% between 

2009 and 2011.
47

  This decline in business forced FBI to terminate more than half of its 

workforce, and partially suspend production.
48

 

 

26. In addition, FBI has been unable to meet its obligations to its creditors which has resulted 

in immense damages that are unquantifiable at this time.
49

  FBI has been forced to pledge 

all of its remaining tangible assets, all of its shares that are currently held by the 

Claimant, and any recovery received out of this arbitration to its creditors.
50

 

 

 

                                                           
42

 CF, at para. 16. 

43
 Ibid.  

44
 CF, at para. 17. 

45
 CF, at para. 17.   

46
 Ibid.   

47
 CF, at para. 19.   

48
 Ibid. 

49
 CF, at para. 21. 

50
 Ibid. 
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SUMMARY OF THE ARGUMENT  

27. JURISDICTION: This Tribunal has jurisdiction over the claims submitted by Contifica 

Asset Management because the Treaty of Mutual Promotion and Protection of Foreign 

Investment provides the legal basis for the Tribunal’s competence to hear the claims 

against the Respondent.  Secondly, because the State Property Fund’s actions in breach of 

the Share Purchase Agreement are attributable to the Respondent, the BIT allows the 

Tribunal to exercise jurisdiction and find the claims to be admissible.    

28. MERITS OF THE CLAIM:  CAM contends that first he MAB Act and the Reyhan 

warning label ordinance amount to an indirect expropriation of CAM’s investment in FBI 

and also violate additional provisions under the BIT.  Second, CAM is entitled to moral 

damages for the Respondents poor treatment of two of its executives, Messrs. 

Goodfellow and Straw as it too suffered damages as a result. Third and finally CAM 

should be able to recover damages from loses sustained by its subsidiaries outside of 

Ruritania as the Respondent’s regulations in the host state were the proximate cause of 

those losses.  

PART ONE: JURISDICTION 

1. On 30 September 2012, the Claimant, Contifica Asset Management Corp. (“CAM” or 

“Claimant”) instituted the current arbitration proceeding against the Respondent, the 

Republic of Ruritania.  As a company, incorporated under the laws of the State of Cronos 

and in compliance with article 3, paragraph 3(c) of the UNCITRAL Arbitration Rules 

administered by the DIS, the Claimant identifies the Treaty of Mutual Promotion and 

Protection of Foreign Investment (“BIT” or “Treaty”), entered into between the Republic 

of Ruritania and the State of Cronos, as the arbitration agreement that is invoked. 

 

2. The Claimant pursues arbitration before this Tribunal pursuant to article 8 of the BIT.  

The Treaty provides the jurisdictional predicate for this Tribunal’s adjudication of the 

present dispute as it satisfies the prima facie elements of arbitral jurisdiction.  Moreover, 

the BIT’s broad scope covers all contract-based claims against the State Property Fund.    
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3. Although the Respondent does not question the validity of the BIT, it has objected to this 

Tribunal’s exercise of jurisdiction over the claims before it.  In particular, the Respondent 

has made the following two objections to the propriety of this proceeding: (1) The claim 

constitutes an abuse of process which vitiates the Respondent’s consent to arbitrate under 

the BIT; and (2) any claims which the Claimant may have against the State Property 

Fund are beyond the scope of this tribunal’s adjudicatory competence. 

 

4. This memorial will demonstrate that the Respondent’s objections to this Tribunal’s 

jurisdiction and the admissibility of CAM’s claims are unfounded.  The following 

analysis will establish that the facts of the case, the governing agreements as well as other 

persuasive sources of law support an exercise of jurisdiction over, and the admissibility 

of the claims before this Tribunal. 

 

5. As the Permanent Court of International Justice stated back in 1928: “[I]t is a general 

conception of law that every violation of an engagement involves an obligation to make 

reparation.”
51

  In the spirit of the PCIJ’s statement of law, the Claimant prays that this 

Tribunal exercise jurisdiction and rule its claims admissible so it may present its case on 

the merits.      

 

I. THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS AGAINST THE 

 RESPONDENT, AND THESE CLAIMS ARE ADMISSIBLE 

 

 A. The BIT provides the legal basis for the Tribunal’s exercise of jurisdiction over 

  the Claims against the Respondent 

 

6. The following four requirements must be met to establish arbitral jurisdiction based on an 

investment treaty: (1) ratione voluntatis – has the respondent consented to arbitrate the 

claim/s; (2) ratione personae – is the claimant a covered investor under the relevant 

investment treaty; (3) ratione materiae – does the investment treaty cover the claim as a 

                                                           
51

 Chorzow Factory Case, at para. 73. 
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protected investment; and (4) ratione temporis – was the treaty in force when the dispute 

arose?
52

 

   

7. The Treaty of Mutual Promotion and Protection of Foreign Investment is the culmination 

of a negotiation process between the governments of Ruritania and Cronos in which the 

two states sought to incentivize private enterprise and provide their citizens and corporate 

entities the legal basis for international investment ventures.
53

  The Treaty constitutes a 

binding agreement between the Republic of Ruritania and the State of Cronos.  As such it 

is an instrument of public international law which provides the legal basis for arbitral 

jurisdiction.
54

 

 

8. Since the Respondent is a member of the Vienna Convention on the Law of Treaties 

(“VCLT” or “Convention”), this Tribunal should apply the Convention’s interpretational 

framework to the language in the Treaty for the purposes of assessing its jurisdiction over 

the Claimant’s case. The guiding principle in this matter is Article 31 (1) of the VCLT 

which provides that “a treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose.”
55

 

 

9. Based on an analysis of the material terms of the BIT under the article 31 guidelines, the 

Treaty provides the proper legal basis for arbitral jurisdiction. 

  i. Ratione Voluntatis 

10. Article 8.2 of the BIT provides in relevant part that  

“[w]here [a] dispute was referred to international arbitration, the 

Contracting States declare that they unreservedly and bindingly consent 

that the Investor shall submit the dispute at its choosing to ... an ad hoc 

arbitral tribunal which is established in accordance with the rules of the 

United Nations Commission on International Trade Law (UNCITRAL).” 

                                                           
52

 Newcombe II, at page 192. 

53
 Exh. No. 1, BIT Preamble 

54
 Kaushal, at page 518. 

55
 VCLT, Art. 31(1) (1969). 
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11. Here, the Claimant has exercised its vested discretion to submit its dispute with the 

Respondent to an ad hoc tribunal established in accordance with the UNCITRAL 

Arbitration Rules.  This discretion is based on the Respondent’s unreserved and binding 

consent to arbitrate in accordance with the Claimant’s choice of arbitral venue pursuant 

to the rights afforded by the BIT. 

   

  ii. Ratione Personae 

12. An investor is defined as  

“any entity which is established in accordance with, and recognized as a 

legal person by the laws of the Contracting State ... which is the owner, 

possessor or shareholder of an Investment in the territory of the other 

Contracting State.” 

 

13. A plain reading of the Treaty’s definition of the term “investor” under article 1(3) leads 

to the conclusion that the Claimant was a bona fide investor under the BIT.  It is 

undisputed that CAM is a company that is incorporated under the laws of the State of 

Cronos.
56

  Therefore, it falls within the scope of article 1(3)(b) as an “entity which is 

established in accordance with, and recognized as a legal person” under the laws of 

Cronos.  As the sole shareholder of FBI, the Claimant also satisfies the qualifying clause 

of article 3 which requires an investor to be the “owner, possessor or shareholder of an 

investment in the territory of the [Republic of Ruritania].”
57

 

 

14. It follows that CAM is the owner of an investment in the territory of the Republic of 

Ruritania and therefore a bona fide investor who has recourse to the protections afforded 

by the BIT.  

  iii. Ratione Materiae 

15. Article 1 defines an investment as  

                                                           
56

 Ibid. para. 2. 

57
 Exh. No. 1, BIT Art. 1, para. 3. 
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“every asset which is directly or indirectly invested in accordance with 

laws and regulations of the Contracting State in which territory the 

investment is made by Investors of the other Contracting State.”
58

 

 

16. The key term of this definition is the word “every.”  Webster’s Dictionary defines the 

term “every” as “each individual or part of a group without exception.”
59

 Thus, the 

ordinary meaning of the term implies an all-encompassing scope of things of value that 

may qualify as an “investment” under the Treaty. 

 

17. The context in which the word “every” in conjunction with the word “asset” is used is for 

the purpose of defining the scope of an “investment” which will allow a party to invoke 

certain rights under the BIT. The phrase is placed in a sentence which precedes a non-

exclusive list of items which may qualify as an investment, provided they are utilized “in 

accordance with the laws and regulations of the Contracting State.”
60

  Accordingly, the 

words “every asset” are used in the context of describing all tangible and intangible items 

of value that will constitute an investment under the BIT, qualified by the requirement 

that they be “invested” pursuant to local laws. 

 

18. Finally, the VCLT directs the interpreter to view the material terms of a Treaty “in light 

of [the terms’] object and purpose.”
61

 The most reliable indicator of the BIT’s object and 

purpose is found in the preamble to its substantive provisions which states that: The State 

of Cronos and the Republic of Ruritania  

1) “desir[e] to intensify economic co-operation ... with a view to stimulate 

private enterprise; 2) intend[ ] to create favourable conditions for 

Investments ...; [and] 3) recogni[ze] that the encouragement and protection 

of such investments are essential to the prosperity of both nations.”
62

   

 

                                                           
58

 Exh. No. 1, BIT Art. 1. 

59
 Webster, available at http://www.merriam-webster.com/dictionary/every  

60
 Exh. No. 1, BIT Art. 1, para. 1. 

61
 VCLT, Art. 31(1). 

62
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19. The unambiguous wording of these statements indicates that the ultimate goal of the 

agreement was to encourage private investment in one contracting state by entities 

incorporated or otherwise situated in the jurisdiction of the other contracting state. 

 

20. Pursuant to the VCLT’s canons of interpretation, it is evident that the Claimant’s business 

activity within the Republic of Ruritania constituted an “investment” under the Treaty.  

Although the Claimant did not become the sole shareholder of FBI until March of 2010, 

CAM was immediately involved in FBI’s operations as its subsidiaries devoted essential 

materials and ingredients to the structural and functional improvement of the brewery.
63

 

 

21. Furthermore, upon becoming the principal shareholder, the Claimant continued to invest 

in the FBI venture which resulted in a 30% increase in annual product sales.
64

  Not only 

did the Claimant’s devotion of resources enhance the brewery’s profitability, it also 

greatly improved workplace safety as was recognized in the 2010 nation-wide survey.
65

  

The BIT incentivizes precisely these types of private enterprises and protects the same as 

investments. 

  

22. In light of the broad definition of an investment under the BIT, the Claimant’s activity 

met the standard under the Treaty and therefore constituted an investment.   

 

  iv. Ratione Temporis 

23. Finally, the validity of the BIT as an instrument of international law that is binding on the 

Respondent is not disputed.
66

  As such, jurisdiction ratione temporis is established by the 

fact that the Treaty was signed on 15 March 1997 and properly ratified by both parties.  

Accordingly the Treaty was in force at the time the present dispute arose. 

 

                                                           
63

 Statement of Claim, at para.. 7 

64
 Ibid., at para. 8. 

65
 Ibid. 

66
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24. As a result of the foregoing, the Claimant has established that its claim satisfies every 

each of the four requirements of arbitral jurisdiction under the Treaty of Mutual 

Promotion and Protection of Foreign Investment. 

 

 B. Contifica Asset Management’s Claim does not Constitute an Abuse of Process 

 

25. It is well established that abuse of process implies the utilization of a legal process for an 

impermissible purpose.  An abuse of process is a specific form of an “abuse of rights” 

which the tribunal in Ablacat discussed as follows:  

“The theory of abuse of rights is an expression of the more general 

principle of good faith. The principle of good faith is a fundamental 

principle of international law, as well as investment law.”
67

  

 

26. De Brabandere has characterized an abuse of process in an international investment 

context as applying to a situation in which  

“the exercise of [a] right has [the] sole intention to cause injury to the 

other party or if it is used for an entirely different purpose than that for 

which it exists.”
68

 

  

27. The abuse of process doctrine is also a  

“common concept[ ] in national legal proceedings, in both civil and 

common law systems, and [has] thus often been considered to constitute 

[a] principle[ ] of law common to all legal systems.”
69

   

 

28. For instance, under German law an “abuse of right” occurs when legal rights or processes 

are utilized for the purpose of “inflicting injury on another.”
70

  In the United Kingdom, 

the practice has been characterized as “something so unfair and wrong that the court 

should not allow a prosecutor to proceed with what is in all other respect a regular 

proceeding.”
71

  Finally, under U.S. law, the concept is defined as “[t]he improper and 

                                                           
67

 Ablacat at para. 646. 

68
 De Brabandere, at page 12. 

69
 Ibid., p. 11. 

70
 See BGB § 226. 
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tortious use of a legitimately issued court process to obtain a result that is either unlawful 

or beyond the process’s scope.”
72

  

 

29. Implicit in the abuse of process doctrine is the requirement of good faith and its “bad 

faith” corollary.  While neither the BIT, nor any other piece of documentary evidence 

submitted to this Tribunal mentions the requirement of good faith, it has become a 

bedrock principle of international law in investment law in particular.
73

 

   

30. In spite of the altering formulations of the underlying concept, an abuse of process is 

largely recognized as the institution of legal proceedings, in bad faith, to accomplish an 

illicit end.  The Claimant’s commencement of proceedings before this tribunal fails to 

meet this standard. Consequently, it does not constitute an abuse of process as alleged by 

the Respondent. 

 

31. CAM obtained its sister corporation’s shareholdings in FBI in an effort to effectuate 

higher revenues through more favorable tax and royalty laws in the State of Cronos.
74

  

The email correspondence between Messrs. Goodfellow and Straw, which was classified 

as “highly confidential” does not mention of any BIT protections that may be 

accomplished by the share transfer.
75

  Accordingly, this share transfer was little more 

than an intra-corporate business decision, made by senior Contifica executives in the 

ordinary course of company operations.  Moreover, the share transfer occurred on 17 

March 2010, over eight months prior to passage of the MAB Act.  The record contains no 

evidence which would indicate or even allow a reasonable inference of the Claimant’s 

unwarranted utilization of the arbitral process.  As a result, the Respondent’s assertion 

that CAM obtained the FBI shares with an eye towards arbitrating this dispute does not 

rise above the level of a speculative contention. 

 

                                                           
72
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32. Numerous tribunals have encountered jurisdictional disputes where the claimant’s 

corporate form is alleged to improperly subject the respondent to arbitral proceedings.  

However, the use of corporate subsidiaries and the practice of intra-corporate reshuffling 

is a common paradigm in today’s international transactional marketplace.
76

  In spite of 

the possible complexity of a claimant’s organizational structure, numerous tribunals have 

decided that an entity’s corporate form will not invalidate available protections under a 

BIT.  The cases of Tokios Tokeles v. Ukraine (“Tokios”) and Aguas del Tunari SA v. 

Republic of Bolivia provide valuable examples of prior tribunals’ approaches to 

jurisdictional analysis where the claimant was a corporate investor. 

 

33. The tribunal in Tokios was confronted with an alleged series of politically motivated 

actions taken by the Ukrainian government against the claimant because of their support 

for a political opposition candidate.
77

  The claimant was the Lithuanian parent company 

of two subsidiaries who engaged in a transfer of assets between themselves not long 

before the dispute was submitted to an arbitral tribunal.  The tribunal rejected Ukraine’s 

contention that the transfer had taken place for the purpose of invoking arbitral 

jurisdiction as little more than a “matter of speculation.”
78

 

  

34. The Claimant urges this Tribunal to adopt a similar approach to the Respondent’s 

assertion that the share transfer from Contifica Spirits to the Claimant took place for the 

sole purpose of gaining access to this arbitration venue.  In addition to the above-

mentioned email correspondence between Messrs. Straw and Goodfellow which makes 

no mention of the availability of arbitration proceedings as the business justification for 

the transfer, CAM had been intimately involved with FBI as its supplier in the global 

procurement network, prior to becoming its sole shareholder.  CAM was a legitimate 

member of the Contifica Group with over thirty subsidiaries
79

  and as such was justified 

in absorbing the FBI shares.  While the Tokios tribunal rejected an allegation that a share 

                                                           
76
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transfer from one entity to another, that had only been in existence for a few months, the 

facts of this case should leave no doubt as to the business propriety of the share transfer 

to an entity such as CAM.  Accordingly, this Tribunal is justified in dismissing the 

Respondent’s “treaty shopping” argument.
80

 

   

35. Similarly, in Adt, a Bolivian claimant that was “controlled” by nationals of the 

Netherlands sought to invoke a BIT between the Netherlands and Bolivia as the basis for 

the tribunal’s jurisdiction.
81

  Analogous to the circumstances of the Contifica investment, 

the claimant had secured a concession agreement from the Republic of Bolivia through 

an international tender.  Rejecting the respondent’s contention that the Dutch holding 

company was merely a shell corporation that served no purpose other than to allow 

invocation of the BIT, the tribunal found that it had the proper jurisdictional basis to hear 

the dispute. 

 

36. The Adt tribunal’s rejection of Bolivia’s jurisdictional objections constitutes “[t]he 

current majority view . . . that formal ownership is sufficient” to invoke the protections of 

a BIT.
82

  Although CAM’s acquisition of the FBI shares was done in good faith, in the 

ordinary course of business, and for reasons unrelated to this pending dispute, its 

ownership status provides an adequate basis for this Tribunal’s jurisdiction.  An inquiry 

into the motivational factors of the acquisition of the shares is therefore irrelevant and 

unwarranted under the majority approach. 

  

37. The majority approach provides the proper analytical framework and should be adopted 

by this Tribunal.  This view leads to the conclusion that the decisional factors underlying 

the share transfer should be disregarded both as a matter of equity, and on the basis that 

the Respondent’s allegations of bad faith are purely speculative. 

 

                                                           
80
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38. Based on the foregoing analysis, CAM has at all times acted in good faith and in pursuit 

of its legitimate business objectives.  There is no evidence which suggests an abuse of the 

arbitral process.  As a bona fide investor under the BIT, the Claimant is entitled to seek 

this Tribunal’s adjudication of its dispute with the Respondent.  Therefore, the Tribunal 

should deem its claims admissible. 

 

II. THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS AGAINST THE 

 STATE PROPERTY FUND, AND THESE CLAIMS ARE ADMISSIBLE 

 

 A. The State Property Fund’s Actions are Legally Attributable to the Respondent 

 

39. In its Statement of Defense, the Respondent objects to the imposition of liability based on 

the SPF’s actions, because the Fund is a “separate legal entity with its own legal 

personality.”
83

  The Claimant accepts the general proposition that if the SPF’s acts are not 

attributable to the government on account of its separate legal status, then this Tribunal 

would be without jurisdiction to hear these claims because there would be no investor-

state dispute. 

 

40. However, settled principles of international law regarding the attribution of a quasi-public 

entity’s actions to the government that created it, lead to the conclusion that the SPF is in 

fact an instrumentality of the Republic of Ruritania.
84

  Consequently, the Respondent 

may be held liable for the acts of the SPF, and the claims presented to this Tribunal are 

jurisdictionally proper. 

 

41. A principle authority on the issue of attribution of a quasi-public entity’s acts to its 

controlling government is the International Law Commission’s Articles on Responsibility 

of States for Internationally Wrongful Acts (“ILC Articles”).  Kuznetsov describes the 

ILC Articles as the “codification of customary international law principles on state 
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attribution” and as such, they carry significant weight in any attribution analysis under 

international law.
85

 Article 4 of the ILC Articles states in relevant part: 

1. The conduct of any State organ shall be considered an act of 

that State under international law, whether the organ exercises 

legislative, executive, judicial or any other functions, whatever 

position is holds in the organization of the State, and whatever 

its character as an organ of the central government or of a 

territorial unit of the State 

2. An organ includes any person or entity which has that status in 

accordance with the internal laws of the State.
86

 

 

42. Article 8 goes on to state:  

The conduct of a person or group of persons shall be 

considered an act of a State under international law if the 

person or group of persons is in fact acting on the instructions 

of, or under the direction or control of, that State in carrying 

out the conduct.
87

 

 

43. Relying in part on the International Law Commission’s Draft Articles, one Tribunal has 

noted that “it is now a well settled rule that the conduct of any State organ is considered 

an act of that State.”
88

   

 

44. Under the facts of this case and the principles of law set forth in the ILC Articles, the 

Respondent carries the responsibility for the SPF’s wrongful conduct.  The Share 

Purchase Agreement (“SPA” or “Agreement”) entered into between the Fund and 

Contifica Spirits describes the Fund as a “state establishment” that is incorporated in 

Ruritania.
89

  In the time preceding and over the course of the Claimant and Respondent’s 

investment relationship, the Fund acted on the instructions and at the direction of the 

government of Ruritania as a commercial instrumentality. 
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45. The following facts serve as compelling direct evidence of the state’s control over the 

SPF.  First, the Fund was established by a legislative act of the Parliament of Ruritania.
90

  

Second, the principal decision making bodies, the Board of Governors and the Director 

General are both appointed by the Ruritanian government.
91

  Third, in case of its 

dissolution, all of the Fund’s assets and liabilities would pass to the government.
92

 

 

46. Finally, the sale of FBI was to be made to a “private investor”
93

 as a result of the 

detrimental impacts of the global financial crisis.  This serves as strong evidence of a 

governmental decision to privatize a commercial asset.  Because an act of privatization 

can only be carried out by a sovereign entity, the international tender itself serves as 

circumstantial evidence of governmental control over the Fund. 

   

47. Application of the ILC Articles’ principles of state responsibility to the facts of this 

dispute leads to the conclusion that the Fund was an organ of the Republic of Ruritania.  

Accordingly, it is evident that the Respondent is responsible for the State Property Fund’s 

breach of the SPA and may be held liable for these acts under international law. 

 

 B. The BIT allows this Tribunal to exercise jurisdiction over the claims based on 

  the Share Purchase Agreement 

 

48. The central issue with respect to the Claimant’s SPA claims is whether the BIT provides 

the proper jurisdictional basis for this Tribunal’s adjudication thereof.  Due to the 

attributability of the Fund’s actions to the Respondent, the Claimant offers two 

alternative theories upon which this Tribunal may find that it has jurisdiction over the 

SPA claims.  First, because article 8 of the BIT allows “[d]isputes concerning 

[i]nvestments” to be submitted to international arbitration, the SPA claims fall within the 

scope of arbitrability before this Tribunal.
94

  Second, because the BIT requires the 
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Respondent to observe all of its contractual obligations entered into with investors of the 

State of Cronos, the SPA violation creates a concomitant breach of a BIT obligation.
95

  

As a result, this Tribunal is within its jurisdictional competence to hear the Claimant’s 

SPA claims. 

  i. Article 8.1 of the Treaty allows all Investment Disputes to be   

  brought before this Tribunal  

49. Article 8.1. of the Treaty states in relevant part that  

“[d]isputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State . . . shall [if not settled amicably] ... 

be submitted to international arbitration.” 

 

This provision contains no qualifying language regarding the type of investment disputes 

which may be submitted to arbitration.  It follows that if Contifica’s commitment of 

resources pursuant to the SPA constituted an investment under the Treaty, a dispute 

concerning this investment is within the scope of arbitrability under the BIT. 

 

50. The Share Purchase Agreement provides the contractual basis for the Contifica 

investment in the Freecity Brewery in Ruritania.  Pursuant thereto, Contifica Spirits 

purchased the entirety of FBI shares for a total of USD 300,000,000.  As was discussed 

previously, the Contifica Group’s substantial investment of monetary and material assets 

in the FBI operation constitutes an investment under the Treaty. 

   

51. The initial purchase was the first of many subsequent investments made by the Contifical 

Group within the Republic of Ruritania.  Consequently, a dispute that is based on a 

breach of the SPA must fall within the scope of a “dispute concerning investment” under 

the BIT. 

   

  ii. Article 6.2. of the BIT Requires the Respondent to Honor All of   

  its Contractual Commitments 

 

52. Article 6.2 of the BIT provides that  

                                                           
95
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“[e]ach Contracting State shall fulfill any other obligations it may have 

entered into with an Investor or an Investor of the Contracting State.”
96

   

 

As such, this provision requires the Respondent to abide by its contractual obligations as 

they are laid down in the SPA.  If this Tribunal finds the claims before it to be within its 

jurisdiction, the Claimant will proceed to argue at the merits stage that the Fund (and 

therefore the Respondent) breached its obligations under the SPA.  It follows that the 

breach of its contractual duties constituted a breach of the BIT pursuant to the umbrella 

clause. 

 

53. An umbrella clause is properly interpreted as  

“enabl[ing] a BIT tribunal to exercise jurisdiction over claims concerning 

such breaches of contract, which are also BIT violations under the clause, 

and further permit[ing] the tribunal to do so notwithstanding an exclusive 

forum selection clause in the contract.”
97

 

   

54. The umbrella clause specifically requires the Republic of Ruritania to honor its 

contractual commitments. Because the Fund acts as an organ of the state, its breach of the 

SPA is attributable to the Respondent.  It follows that the Respondent violated the 

umbrella clause of the BIT which allows this Tribunal to base a finding of jurisdiction on 

the Respondent’s consent to arbitrate in accordance article 8 of the Treaty. 

 

 C. This Tribunal has jurisdiction over the SPA claims notwithstanding the  

  exclusive forum selection 

 

55. The Respondent asserts that the forum selection clause in the Share Purchase Agreement 

negates the admissibility of the Claimant’s contract-based claims.  Numerous tribunals 

however, have rejected this line of reasoning.
98

  Consistent with the objectives of the 

Treaty and previous arbitral tribunal’s decisions to this effect, this Tribunal should find 

that the SPA claims are within its jurisdiction and admissible in light of the totality of the 

surrounding circumstances. 
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56. When faced with exclusive choice of forum provisions, several tribunals have referred to 

the applicable investment treaty instead of the contract to find the necessary jurisdictional 

predicate for adjudication of contract disputes.  Thus, the tribunal in Lanco v. Argentina 

followed this approach in the face of an exclusive forum selection clause in the contract 

between the investor and the state.
99

  The tribunal noted that since the dispute concerned 

an investment within the meaning of the Argentine-U.S. BIT, it would hear the merits of 

the dispute “whether it arises under the Concession Agreement [contract] or the 

[investment treaty].”
100

 

 

57. In CMS, the tribunal rejected a similar claim that a contractual choice of forum clause 

divested a treaty tribunal of its jurisdiction.
101

  Citing numerous precedents in support of 

its decision to exercise jurisdiction, the CMS tribunal noted that 

“the clauses in the License or its Terms referring certain kinds of disputes 

to the local courts of the Republic of Argentina are not a bar to the 

assertion of jurisdiction by [the BIT tribunal].”
102

 

 

58. The Claimant urges this tribunal to adopt a similar approach to the jurisdictional 

objection raised by the Respondent.  The Share Purchase Agreement called for the sale of 

Freecity Breweries, Inc. for USD 300,000,000 to a member of the Contifica Group.  

Accordingly, the SPA created an obligation on behalf of Contifica Spirits to make a 

substantial financial investment within Ruritania.  Moreover, the Agreement formed the 

very basis of the investments that later took place, including CAM’s supply of various 

resources to FBI’s operations.  Therefore, the SPA itself constitutes a legal obligation to 

make an investment within the meaning of the Treaty. 
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59. While Contifica Spirits may not claim the protections of the BIT, the SPA specifically 

provided for the possibility of an assignment of rights to another member of the Contifica 

Group.  The Agreement’s assignment clause provides that Contifica Spirits  

“may assign its rights and obligations under [the SPA] by way of 

substitution to any company, which is a member of the Contifica Group.”   

 

It follows that an assignment such as the share transfer between Spirits and CAM was 

specifically contemplated and agreed to by the parties to the Agreement. 

 

60. Because the Claimant is a proper assignee of all rights and obligations arising out of the 

Agreement, it has now stepped into the position previously held by Contifica Spirits with 

respect to the FBI venture in Ruritania.  In light of the overall purpose of the BIT to 

encourage and protect the investments of private entities based in the other contracting 

state’s jurisdiction, this Tribunal should find that it may exercise jurisdiction over the 

SPA claims notwithstanding the exclusive forum selection clause of the SPA. 

 

PART TWO: THE MERITS 

61. CAM contends that (1) the MAB Act and the Reyhan warning label ordinance (“The 

Ordinance”) amount to an indirect expropriation of CAM’s investment in FBI and also 

violate additional provisions under the BIT; (2) CAM is entitled to moral damages for the 

Respondent’s detention of two of its executives, Messrs. Goodfellow and Straw as it too 

suffered damages as a result; and (3) CAM should be able to recover damages from loses 

sustained by its subsidiaries outside of Ruritania because the Respondent’s regulations in 

the host state were the proximate cause of those losses.  

I.  THE RESPONDENT VIOLATED THE BIT AND INTERNATIONAL LAW    

62. The Respondent (A) has indirectly expropriated CAM’s investment.  The Respondent has 

also (B) breached its obligations to treat CAM’s investment fairly and equitably and (C) 

afford CAM’s investment national treatment. 
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 A. The Respondent has indirectly expropriated CAM’s investment in violation of  

  Article 4.1 of the BIT. 

63. First CAM will demonstrate that the Respondent’s passage of the MAB Act and the 

implementation of the Reyhan warning label ordinance (collectively the “Regulations”) 

substantially deprived CAM of its investment.  Second, CAM will show that the 

character of the Respondent’s actions were not for the public benefit and discriminatory.  

Third, CAM will then demonstrate that the Respondent’s Regulations undermined 

CAM’s legitimate investment backed expectations.  Fourth, CAM will show that the 

elements of proportionality were not met.  Finally, CAM will illustrate that the 

Respondent’s expropriation was unlawful. 

64. The Regulations, both attributable to the Respondent, amounted to an indirect 

expropriation of CAM’s investment.  Article 4.1 of the BIT prohibits expropriation and 

provides that: 

Investments by Investors of either Contracting State may not directly or 

indirectly be expropriated . . . or subjected to any other measure taken by a 

Contracting State or a state agency of the Contracting State the effects of 

which would be equivalent to expropriation.
103

   

65. In order for there to be a finding of expropriation, first the investment must fall within the 

definition of investment property under the BIT.  According to Article 1(b), 1(c), 1(d), 

and 1(e), the trademarks, rights to trade dress, as well as CAM’s profits should all be 

considered investment property.  Protocol 1 of the European Convention of Human 

Rights is in accord.
104

   

66. Indirect expropriation occurs when measures taken by a state government result in the 

foreign investor being deprived of its property rights, both tangible and intangible, or 

benefits.
105

  CAM’s investment in FBI was effectivly annihilated by the Regulations. 

When deciding whether indirect expropriation of investment property has occurred 
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tribunals primarily look to three factors. (1) the degree of interference with the property 

right, including the duration of the regulation; (2) the character of governmental 

measures; (3) the interference with reasonable and investment-backed expectations; and 

(4) and the proportionality between the public policy objective pursued by a measure and 

the impact of such measure on the property of the investor.
106

   

67. The effect of the government’s actions, not its intent, is the most important element when 

deciding whether indirect expropriation has occurred.
107

 This is sometimes referred to as 

the sole effect doctrine.  Furthermore, “creeping expropriation” is found when a series of 

acts over a period of time result in a taking despite seeming innocuous by themselves.
108

   

  i. The degree of interference with CAM’s investment was severe   

68. Tribunals have held that a regulation may constitute expropriation when it substantially 

impairs the investor’s economic rights such as the use or enjoyment of its business.
109

  A 

loss of great magnitude may rise to the level of indirect expropriation.  It must be “severe, 

fundamental or substantial and not ephemeral.”
110

  Indirect expropriation can occur even 

when legal title remains with the owners of the investment.
111

   

69. In Metalclad v. Mexico, the tribunal held that there was indirect expropriation of the 

claimant’s investment property, a landfill in Mexico.
112

 The tribunal held that the 

governor issuing an ecological decree that effectively barred the operation of the facility 

was an expropriatory act.
113

  Similarly in the GAMI v. Mexico case the tribunal held that a 

minority shareholder’s stake in sugar mills was indirectly expropriated when the hosts 
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state’s actions impaired the value if his shares to such an extent that “it must be 

considered tantamount to expropriation.”
114

 

70. The Regulations substantially interfered with CAM’s investment in FBI. It is of no 

consequence that CAM still technically owns FBI. In an example of creeping 

expropriation, first the Respondent passed the MAB Act, then the Respondent, through 

the MHHS, implemented the Reyhan Ordinance.  These Regulations collectively 

decreased FBI’s sales by 90% in just three short years.  This greatly affects CAM’s use 

and enjoyment of the investment in FBI.  This depravation is severe, fundamental to the 

existence of the business, and is in no way ephemeral as there have been no discussions 

of repealing the MAB act, or eliminating the Reyhan Ordinance. The value of FBI has 

been effectively annihilated.   

  ii. The character of the government’s measure was not for the public  

   benefit  and discriminatory.  

71. A generally recognized public health, safety, moral, or welfare consideration 

implemented by a state, will normally lead to the conclusion that there has not been a 

taking.
115

  This principle holds true, however, as long as the state has implemented a bona 

fide regulation, that is not discriminatory
116

  The creation of unreasonable regulatory 

regimes has been held to be an expropriatory act.
117

   

a. The government measure was unreasonable 

72. Even if the restrictions on alcohol are intended to benefit the public health, they are 

unreasonable and do not achieve the intended goal.  Persons who wish to imbibe alcohol 

can still do so if they please.  A regulation on the size of the bottle, which destroyed 

FBI’s tradedress, will not further the public health goal of keeping the host state’s 

citizens or young people from drinking in excess. This minimal health benefit does not 
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justify CAM’s staggering lost business profits. Furthermore, the Rehyan study was 

scientifically inadequate and has led to an even further reduction in FBI’s profit.  

b. The government action was discriminatory 

73. Furthermore, the Respondent’s actions are discriminatory, and are therefore illegitimate.  

FBI is the only beer sold in Ruritania by local or foreign producers that contains Reyhan.  

The Reyhan Ordinance requiring FBI to put a warning label on its beer discriminates 

against CAM in favor of other local producers that produce Reyhan-free beer.  

Furthermore, the .5L requirement is also discriminatory.  FBI is know for its .8L bottles 

and is the only local producer in Ruritania that sold beer in .8L bottles.
118

 

  iii. CAM’s investment-backed expectations were undermined by the   

   Respondent’s Regulations. 

74. An investor reasonably expects to be able to take full advantage of all tangible and 

intangible rights that were acquired under the law of the host state.
119

  If the host state 

undermines these legitimate expectations, it can lead to a finding of indirect 

expropriation.
120

  What matters most for understanding the investor’s expectations is the 

law of the investment state at the time the investment was made.
121

  The tribunal in 

Thunderbird v. Mexico held that legitimate expectations relate to situations where the 

host state created reasonable and justifiable expectations and the investor acts in reliance 

and the host’s states actions undermining of those expectations causes the investor to 

suffer loss.
122

  Tribunals have held that the assurances relied upon can be explicit or 

implicit.
123
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75. At the time of the investment, when CAM won the tender on 30 June 2008, there were no 

unusual laws relating to alcohol or Reyhan in Ruritania.  The Respondent only prohibited 

the sale of alcohol to persons under the age of 21, marketing relating to positive health 

effects, and certain limited labeling requirements.  Furthermore, Ruritanian law also 

afforded trademark protection to companies when CAM made its investment in FBI.
124

  

Despite some political debate relating to alcohol, in 2008, when CAM made the 

investment, there was no indication that the Ruritanian legislature would pass new laws 

restricting the sale of alcohol.  The tribunal in Continental Casualty v. Argentina held that 

when considering reasonable legitimate expectations, that political statements have the 

least legal value when considering what the investor relied on when making the 

investment.  The discussion of the possible regulation of alcohol in the context of the 

New Way program should be given little weight
125

 

76. A draft of the MAB Act was first circulated on 20 June 2010, nearly two years after 

Contifica made the investment in FBI.  In addition, at the time of the initial investment in 

FBI, there was not any indication that products with Reyhan would require a warning 

label.  Furthermore, in the SPA, the Respondent agreed that there were no health risks 

associated with FBI.  This first indication of this Reyhan Ordinance was the MHSS’s 15 

June 2011 report.  The Ordinance was implemented only 15 days later.   

77. CAM legitimately and reasonably relied on Ruritanian law at the time the investment was 

made. Also, considering the Respondent ran the brewery for years, very successfully and 

profitably, there was an implied assurance that the government of Ruritania was friendly 

to alcohol producers.  It was reasonable to believe that the legislature of Ruritania would 

not cripple an industry it relied on for profit for over one hundred years. 

 iv.  The respondent’s measures do not fulfill requirements of proportionality. 

78. Tribunals will examine whether the government interference achieves a balance between 

the demands of the general interest of the community and the private interests of the 

alleged victims of the injury and whether there has been an unjust burden put on the 
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claimant.
126

  Proportionality is lacking if the claimant “bears an individual and excessive 

burden.”
127

  This is a heavily fact specific analysis.
128

  Scientific reports supporting 

regulations have also been scrutinized using the concept of proportionality.
129

  When 

looking to the valid use of the police power of a state, the state generally has the right to 

adopt measures relating to social welfare, “except in cases where the State’s action is 

obviously disproportionate to the need being addressed.”
130

 The line seems to lie 

somewhere between “plausible basis” and “least restrictive necessary” to achieve the 

objectives.
131

   

79. In Tecmed v. Mexico the tribunal highlighted three factors to be assessed when deciding 

whether or not the elements of proportionality have been met: (1) the goals and 

reasonableness of the government measure; (2) the deprivation of economic rights; and 

(3) the legitimate expectations of the investor.
132

  The Respondent has struck no balance 

when it enacted the Regulations and therefore failed to achieve proportionality.  

a. The MAB Act does not fulfill the elements of proportionality 

80. In order to satisfy the proportionality analysis, the MAB Act must be a reasonable 

regulation.  The purported community interest served by the MAB Act was the reduction 

in alcohol consumption in youth leading to fewer negative effects of excessive alcohol 

consumption.  The MAB Act does not reasonably achieve this goal.  Prohibiting the 

marketing of alcoholic beverages does not further this goal.  Nor does restricting the 

design of the packaging of beer.  Furthermore, prohibiting the sale of beer at certain 

events, although it will limit the use of alcohol at those specific times, does nothing to 

counteract alcohol consumption overall.  A customer will simply buy the same amount of 

alcohol during the times allowed.  The limitation on size will not benefit the public health 
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or welfare.  A person imbibing alcohol will simply have as many .5L bottle of beer as 

they want.  

81. These regulations are untenably burdensome.  The .5L bottling requirement forced CAM 

to expend substantial resources to reconfigure its bottling operation.  Combined with the 

Reyhan Ordinance, this was responsible for CAM’s loss in sales and profits during the 

first two quarters of 2011.  These substantial losses, which have lead to all but the 

complete ruin of FBI, are not balanced by the minimal public health benefits described 

above.  In this case, the state action is disproportionate to the need being addressed and 

therefore this Tribunal should find that the proportionality element has not been met and 

the Respondent’s actions amount to an indirect expropriation of their investment 

property. 

b. The scientific report supporting the Reyhan study does not fulfill the elements of 

proportionality 

82. Scientific evidence has been addressed on the context of a regulation and 

proportionality.
133

 In the Methanex v. United States decision the tribunal considered a 

California regulation that prohibited the gasoline additive MTBE.
134

  The tribunal found 

that the report by the University of California was a “serious, objective and scientific 

approach.”
135

  The credibility of this conclusion was bolstered by the fact that the report 

was peer reviewed and involved public hearings and testimony.
136

 Overall the tribunal 

applied a standard of review based on an honest belief, good faith and reasonable 

scientific grounds.
137

 

83. Moreover the Reyhan Ordinance does not meet the requirements of proportionality.  The 

MHHS report was not peer reviewed, nor was there any public hearing nor testimony.  

There are serious questions relating to the accuracy of the scientific method used in the 
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report.  Professor Andrew Newcombe has suggested that what led the tribunal in 

Methanex to accept the report was an honest belief, good faith, and reasonable scientific 

grounds.  This MHHS report runs afoul of all three of these criteria.    

84. The fact that the Respondent has an honest belief that Reyhan is harmful is undermined 

by the fact that it had a 2005 preliminary report suggesting that it was harmful.  This was 

when the Respondent still owned FBI.  It was not until CAM owned the brewery that the 

Respondent publish the full study. Finally, the scientific evidence is not as credible as it 

was in the Methanex case. 

 v. The indirect expropriation of CAM’s investment property was illegal   

85. Article 4.1 of the BIT states that expropriation is lawful only if done: (1) for the public 

benefit; (2) in a nondiscriminatory manner; (3) with due process of law; (4) and with 

compensation.
138

  These Regulations are both discriminatory, and the Reyhan Ordinance 

was implemented without the due process of law, and no compensation has been paid.  

a. The Respondent’s actions were discriminatory and the Reyhan ordinance 

implemented without due process 

86. The Respondent’s implementation of the MAB Act was discriminatory.  Discrimination 

occurs when there is different treatment to different similar parties.
139

  FBI was the only 

beer brewery that had to change its bottles from .8L to .5L to comply with the law.  

Furthermore, CAM is the only brewery that has beer that contains Reyhan and is subject 

to the warning label requirement.  To fulfill the due process requirement a state must 

provide a legal procedure to raise a claim against expropriation, including advanced 

notice and the opportunity for a fair hearing.
140

  The Respondent did not comply with 

either of these requirements seeing that CAM was given only 15 days notice and no 

hearing or comment on the Ordinance was allowed or taken into consideration.   
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b. The Respondent is obligated to pay compensation for its expropriation of CAM’s 

investment  

87. Even if expropriation is justified by a legitimate public purpose, this does not alleviate 

the state from its obligation to pay the investor just compensation.
141

 Even if 

Respondent’s actions fell within an exception allowing expropriation, which the Claimant 

contends it does not, the Respondent must still compensate CAM for the expropriation.  

88. The Tribunal in Starett v. Iran found that “in deciding to award lost profits, the Tribunal 

does not dwell on whether the expropriation was lawful or unlawful.”
142

  This is because 

treaties require full compensation at the time of the taking, including lost profits even 

when it is lawful.  If it is unlawful, additional compensation may be awarded.
143

   

89. CAM has not been paid any sum of money from the Respondent for its indirect 

expropriation of CAM’s investment property.  CAM should be paid the full USD 

380,000,000 it is owed.
144

   

 B.  The Respondent failed to treat CAM’s investment fairly and equitable in violation 

  of Article 2.1(b) of the BIT 

90. Article 2.1(b) of the BIT requires the Respondent to provide fair and equitable treatment 

(“FET”) to foreign investors in its state. The provision directly states that:  

Each Contracting State shall in its territory . . . accord Investments by 

Investors of the other Contracting State fair and equitable treatment.
145

 

91. The Respondent has breached its obligation to treat CAM’s investment fairly and 

equitably by implementing the Regulations. 
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 i. The fair and equitable treatment standard in the BIT is broader than  

  customary international law 

92. There is no reference to international law in Article 2.1(b) of the BIT, therefore, this 

Tribunal can interpret the FET standard as an autonomous standard.
146

 When treaties do 

not specifically include the phrase “international law” in the fair and equitable treatment 

provision of a BIT, the protection is interpreted more broadly in accordance with the 

overarching purpose of the BIT.
147

 The BIT describes it purpose is to “create favourable 

conditions for [i]nvestments.”
148

   

93. The elements of the FET standard, as discussed by various tribunals, and synthesized by 

Professor Vandevelde
149

 in a unified theory include: (1) whether the conduct was 

arbitrary or grossly unfair; (2) whether the conduct involved lack of due process;
150

 (3) 

whether the conduct changed the legal and business framework undermining the 

investor’s expectations;
151

 (4) whether there were any breaches of representation.
152

  The 

Respondent’s actions was unfair, contrary to the purpose of the BIT, and lacking in due 

process. Furthermore, the Respondent’s actions undermined CAM’s legitimate 

expectations by changing the legal and business environment, and broke contractual 

representations. 

a. The Respondent’s Regulations were unfair, contrary to the purpose of the BIT, 

and lacking in due process 

94. The Respondent’s Regulations unfairly impacted CAM’s investment leading to an 

extreme loss in profits.
153

  These Regulations created an investment environment contrary 
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to the purpose of the BIT.  It did not create favorable conditions for investment, but rather 

quite the opposite.  Finally, the Reyhan Ordinance was implemented without due process.  

There was no opportunity to comment or produce independent studies.  The report was 

issued on 15 June 2011 and the ordinance was implemented only 15 days later.
154

   

b. The Respondent undermined CAM’s investment backed expectations and the 

stability of the legal and business environment 

95. In the Occidential v. Ecuador case the host state changed the tax laws lowering the 

claimant’s tax refund significantly.
155

 The tribunal noted that these tax changes 

fundamentally altered the framework by which the investment was made, and therefore 

undermined the legitimate expectations of the investor.  Consequently, that tribunal held 

that the host state violated the obligations of the FET standard under the BIT.  The CME 

case involved actions by the host state that lead to revocation of a foreign investor’s TV 

license and other protections guaranteed at the time of the investment.
156

  The tribunal 

ultimately held that the host state’s descruction of the arrangements in place at the time of 

the investment breached its FET obligation.
157

  The tribunal in Occidential also stressed 

the importance of the host state providing a stable legal and business environment, citing 

the Metalclad decision holding a fundamental change violated the FET standard.
158

 

96. The MAB Act completely changed the law in the host state relating to alcohol.  None of 

these laws were in place at the time the investment was made.  This completely altered 

the legal and business framework CAM relied upon when making the initial investment. 

Furthermore, the Rehyan Ordinance also changed the legal environment surrounding the 

investment.  No warning label was required at the time of the investment.  As a result, 

this Tribunal should hold the Respondent breached its FET obligation.   

c. The Respondent breached representations made, acting in bad faith 
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97. Good faith is the underlying principle that guides the analysis of the FET standard
159

 but 

a finding of bad faith is not required.
160

  If it is found however, it can bolster a claimant’s 

argument that the FET standard was breached.
161

 

98. The Respondent, when it owned FBI, knew about the possibility of negative health effect 

of Reyhan as a result of a MHSS 2005 interim report,
162

 compiled three years before 

Contifica bought FBI.  The Fund, in the SPA signed in 2008, represented that they did 

know the brewery’s products posed any risks, other than those typically associated with 

beer.
163

  This was patently false and was represented in bad faith because the Respondent 

knew that this was not true.  This Tribunal should find that the Respondent breeched its 

duty to treat CAM in accordance with the FET standard.   

99. A  breach of the duty of FET has been found when a host state made negative public 

statements against the investor.
164

  In Biwater v. Tanzania the claimant pled that it had a 

legitimate expectation that the host sate would, at the very least, maintain a neutral 

position and not actively tarnish the reputation of the company’s image in the eyes of the 

public.
165

  The tribunal agreed.  The Respondent’s prosecutor’s office made disparaging 

remarks about Messrs. Goodfellow and Straw, suggesting, falsely, that they were 

attempting to flee justice.
166

  This Tribunal should find that this was a violations of the 

Respondent’s FET obligation.   
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 ii. In the alternative, the Respondent violated the BIT even if the FET   

  standard is interpreted consistently with customary international law 

100. The North American Free Trade Agreement Free Trade Commission (“NAFTA FTC”) is 

an example a body that links FET to the minimum treatment required by customary 

international law.
167

  In its binding interpretation of Article 1105(1), the NAFTA FTC 

stated that:  

The concepts of ‘fair and equitable treatment’ and ‘full protection and 

security’ do not require treatment in addition to or beyond that which is 

required by the customary international law minimum standard of 

treatment of aliens.
168

  

101. The S.D. Myers v. Canada case involved a NAFTA claim brought by S.D. Myers when 

the Canadian government placed a temporary ban on the export of PCB waste from 

Canada to the United States.  The tribunal held that a breach of Article 1105 occurs when 

it is shown that an invest is treated so arbitrarily and so unjustly that it is seen as 

unacceptable from the perspective of international law.  To describe the breadth of this 

minimum standard the tribunal states that it can include more than particular guarantees. 

102. The tribunal in the Waste Management case attempted to synthesis NAFTA decisions 

relating to the FET standard.  The tribunal held that:  

Taken together, the S.D. Myers, Mondev, ADF and Loewen cases suggest 

that the minimum standard of treatment of fair and equitable treatment is 

infringed by conduct attributable to the State and harmful to the claimant 

if the conduct is arbitrary, grossly unfair, unjust or idiosyncratic.
169

  

103. The Respondent’s actions in implementing the Regulations were unjust.  CAM was 

required to change its bottling requirements, unlike any other domestic beer producer.  

CAM was also required put a health warning label on its best selling product as a result 

of a questionable scientific study.  These Regulations have resulted in the complete 

destruction of CAM’s investment. 

                                                           
167

 NAFTA Article 1105(1); Yannaca-Small, at page 388. 

168
 NAFTA Art. 1105(1); Yannaca-Small, at page 388. 

169
 Waste Management II, at para. 98.  



TEAM LACHS 

37 

 C.  The Respondent Failed to Afford CAM’s Investment National Treatment in   

  Violation of Article 3.1(a) of the BIT. 

104. One of the main objectives of international trade and investment law is to limit state 

measures that discriminate against foreign investors.
170

  This is a treaty based 

obligation.
171

  Article 3.1(a) of the BIT states that the Respondent will not subject CAM 

“to treatment less favorable than it accords to Investments of its own Investors or to 

Investments of Investors of any third State.”  The Respondent’s Regulations did not treat 

CAM’s investment the same as the domestic beer producer’s investments.  

105. National treatment is a relative, not absolute standard.
172

  Two issues are involved in 

deciding whether or not the standard of national treatment has been breached: (1) 

identifying the appropriate competitor; and (2) comparing the treatment received by the 

foreign investor and the domestic investor.
173

  If the regulation is facially neutral, but 

affects the foreign investor more than domestic investor in like circumstances, it violates 

the host state’s obligation of national treatment.  Additionally, not all public safety 

measures will justify disparate treatment.
174

  When compared to other domestic beer 

producers, the Respondent’s Regulations disproportionately negatively affect CAM.   

 i. The Respondent’s actions disproportionately affect CAM when compared  

  with domestic beer producers in like circumstances 

106. Although the BIT does not expressly limit the national treatment obligation to investors 

in like circumstances, even if it did, the Respondent’s Regulations disproportionately 

effect CAM’s investment when compared to domestic beer producers.  No exact criteria 

exists to determine whether or not two companies are in the same sector, and therefore in 
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like circumstances as one another.
175

  The tribunal in Pope & Talbot described that like 

circumstances vary depending on the factual and legal circumstances.
176

   

107. In the S.D. Myers case the tribunal found that domestic companies what provided the 

same service as the foreign claimant and were in competition with the foreign claimant, 

and were therefore in like circumstances.
177

  Some tribunals have stretched the concept of 

like circumstances even farther.  One such example was in the Occidential  case.  The 

tribunal held that the claimant, which exported oil, was in like circumstances with other 

exporters not in the same business sector.
178

  

108. CAM’s investment is in like circumstances with the Respondent’s domestic beer 

producers.  They are in direct competition for a share in the beer market.   

 ii. The Respondent’s facially neutral law discriminates against CAM.  

109. Measures that do not explicitly discriminate against a foreign investor, sometimes 

referred to as de facto discrimination, violate the national treatment obligation.
179

  Most 

cases involving a breach of the national treatment obligation deal with facially neutral 

measures that have a discriminatory impact on the foreign investment.
180

  It is possible to 

prove discrimination without showing discriminatory intent on the part of the host 

state.
181

   

110. The tribunal in the S.D. Myers case held that the objectives of the regulation were a valid 

use of the host state’s powers, but the means used were illegitimate and a violation of the 

national treatment obligation because they affected only foreign companies.
182

  In the 

Occidential case the tribunal found that the disparate treatment of foreign and national 
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companies in relation to a tax refund.  National oil companies received a certain tax 

refund whereas foreign oil companies did not.  The tribunal acknowledged that the host 

state had no intent to discriminate, but the discrimination was just a byproduct of 

enforcing a complex tax regulation.
183

  Nonetheless, the tribunal, although in the 

minority, held that the host state discriminated against the foreign investment and 

violated the national treatment obligation.
184

   

111. The ADF case involved a regulation put in place by the United States government where 

all steel used by government-funded highway projects had to be of U.S. origin.
185

  A 

Canadian company claimed that this rule was discriminatory.  The tribunal noted that 

such a regulation could have given rise to de facto discrimination claim if the foreign 

company had shown that the U.S. companies were inherently advantaged by the domestic 

steel requirement. The tribunal ultimately held that the rule was not discriminatory 

because the foreign company proffered no proof of this fact. 

112. The Respondent’s Regulations treat CAM’s investment differently than domestic beer 

producers, even if this Tribunal finds that the Regulations were a valid use of its 

power.
186

  The domestic beer producers already sold their beer in .5L containers.  They 

were not forced to change their entire production operation as CAM was to comply with 

this law.  None of the domestic beer producers are required to put a Reyhan health 

warning label on its product.  The domestic beer producers are inherently benefited from 

the Regulations.   

II. THE RESPONDENT IS LIABLE TO CAM FOR MORAL DAMAGES 

113. Moral damages have been recognized as recoverable under customary international 

law.
187

  The International Law Commission in Article 31 on Reparations states that 
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international wrongful acts require reparations.
188

  These reparations include recovery for 

moral damages.
189

  Categories of moral damages include individual pain and suffering, or 

a personal affront resulting from actions of a host state.
190

   

114. The duty to compensate a party for moral damages, a growing trend,
191

 arises from the 

general reparation obligation in international law that requires putting a victim of an 

internationally wrongful act in the same economic position as if the wrongful act had not 

occurred.
192

  Moral damages are linked to three specific types of harms:  (1) damages to 

personality rights of individuals; (2) damages to reputation; and (3) legal damages, or 

damages relating to violations of an international obligation.
193

    

115. In this instance moral damages are appropriate as a result of the respondent’s illegal 

detention of Messrs. Goodfellow and Straw, CAM’s executives.  Moral damages are 

appropriate because the Respondent first violated the executives’ personality right 

Second the Respondent tarnished the executive’s reputation. Finally the Respondent 

violated its international obligations under the BIT.  Two inferences can be drawn from 

the ICSID moral damages cases.  The first is for moral damages to be considered, the 

host state’s actions must be particularly egregious.
194

  The second is that moral damages 

will be addressed broadly, not requiring proven financial losses.
195

    

116. CAM should receive compensation of USD 1,000,000 for the moral damages suffered by 

the executives because it too suffered as a result of the Respondent’s illegal actions.  In 

an investment treaty dispute a company may receive compensation for moral damages for 

actions taken against individual employees when those damages relate directly to and 
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harm the company’s investment.  The Respondent’s actions have lead to FBI losing credit 

and profits.   

 A. The Respondent violated Messrs. Goodfellow and Straw’s personally rights and  

  damaged their reputation 

117. The detention of Messrs. Goodfellow and Straw was a personal affront. The 

Respondent’s interrogations were to begin after the 2011 holiday season, in the beginning 

of 2012.
196

  They were detained on 23 December 2011.
197

  Despite this, they were held in 

a cell at the airport for 12 days, through the holiday season.
198

   

118. Furthermore, the Respondent damaged Messrs. Goodfellow’s and Straw’s reputation.  

During a press conference, the prosecutor suggested that Messrs. Goodfellow and Straw 

were attempting to flee justice.
199

  This was patently false.  Their reputation was further 

damaged by a video of their detention that aired on Free TV, the most popular TV station 

in Ruritania.
200

  At that time only the police and prosecutor would have had access to that 

tape.  All of the charges were eventually dropped.
201

 

119. Finally, the Respondent admits
202

 that the detention of Messrs. Goodfellow and Straw 

violated the Respondent’s obligation under international law, namely article 2(1)(b) of 

the BIT.  This section of the BIT, in relevant part, states that:   

Each contracting state shall in its territory . . . in every case accord 

Investments and Investors of the other Contracting State fair and equitable 

treatment as well as full protection and security under this Treaty. 

 B. CAM can recover compensation for moral damages suffered by   

  Messrs. Goodfellow and Straw 
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120. Moral damages should only be awarded to a legal entity in exceptional circumstances.
203

  

The state has to have been malicious in inflicting grievous moral damages that harmed 

not only the employee, but also the legal entities investment.  In the case of Desert Line v. 

Yemen the claimant argued that it was entitled to moral damages because its executives 

suffered stress and anxiety as a result of being “harassed, threatened and detained by the 

[Yemen government].”
204

  The tribunal, in awarding moral damages to the company, 

cited that the host state’s actions damaged the claimants credit and reputation leading to a 

loss of its prestige.
205

  That tribunal awarded USD 1 million.
206

  

121. The Respondent’s treatment of Messrs. Gooffellow and Straw rose to the level of the 

exceptional circumstances calling for an award of moral damages to CAM.  The actions 

of the Respondent amounted to an illegal detention.  This detention led to CAM losing 

profits, credit, and it reputation.
207

   

III. THE RESPONDENT IS LIABLE FOR DAMAGES INCURRED BY CAM’S 

 SUBSIDIARIES.  

122. FBI was integrated into the Contifica group’s global network, receiving can, bottles, 

yeast, hops, and barley from subsidiaries.  CAM should be able to recover losses 

sustained by its subsidiaries as a result of the Respondent’s Actions.
208

  Tribunals have 

awarded damages to subsidiaries outside of the host state when the respondent’s actions 

to the investment in those host state negatively effects those enterprises too.
209

  

123. The S.D. Myers case involved regulations by the Canadian government that did not allow 

shipments of PCBs from Canada into the United States.
210

  Myers Canada was 
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established as the Canadian branch of the larger American corporation, SDMI.
211

  Myers 

was an integral part of the SDMI’s business plan for its Canadian PCB operation.
212

  

SDMI, located in the United States, was greatly involved in the Myers company, 

sometimes sending executives to oversee implementation, and assisting with pre-

shipment activities.
213

  The tribunal awarded damages from the losses sustained by the 

American held company.   

124. The tribunal held that the Canadian government’s regulation breached the duties of 

national treatment and the international minimum standard of treatment under NAFTA 

Chapter 11.
214

  To be recoverable, a loss must be causally linked to interference with an 

investment in the host state.
215

  The tribunal went on to say that “[t]here is no provision 

that requires that all of the investor’s losses must be sustained within the host state in 

order to be recoverable.”
216

  The test is whether the loss to the foreign investment was 

suffered from an interference with its investment in the host state.
217

  It is a proximate 

cause standard. 

125. As a result of the S.D. Myers’ tribunals decision, Contifica group’s subsidiaries outside of 

the host state, should be able to recover damages for lost profits as a result of the 

Respondent’s interference with FBI.  The loss is causally linked to the Respondent’s 

actions in the host state.  Their damages were proximately caused by the Respondent’s 

Regulations. 
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V.  REQUESTED RELIEF 

126. The Claimant respectfully requests that this Tribunal find that: 

1. It has jurisdiction over the entirety of pending claims before it; 

2. All claims are admissible given the factual circumstances underlying the case; 

3. The Respondent violated the BIT by indirectly expropriating the Claimant’s 

 investment property; 

4. The Respondent is liable to the Claimant for  moral damages; 

5. The Respondent is liable to the Claimant for the damages sustain by its 

 subsidiaries. 

RESPECTFULLY SUBMITTED BY 

---------------------/s/--------------------- 

LACHS 

On behalf of the Claimant  

CONFITICA ASSET MANAGEMENT CORP. 


