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1 

 

STATEMENT OF FACTS 

 

1. Applicable Treaties: Both Cronos and Ruritania are parties to the following Treaties: 

ICESCR, ICCPR, Cronos-Ruritania BIT [Exhibit No. 1], and VCLT. Both States are 

members of United Nations and WTO. In addition, Ruritania is a party to other Treaties, 

including the Paris Convention, Ruritania-Switzerland BIT and Ruritania-US BIT. 

2. Description of FREEBREW: This beer is the dominant brand of FBI. It contains 5% of 

alcohol, and had been mainly sold in iconic 0.8 liter bottle until the MAB Act prohibited 

the use of the bottle on 1 January 2011.  

3. The characteristic of the taste of FREEBREW is largely attributed to Reyhan, a local plant 

only found in Hillmagore region of Ruritania. Within 0.8 liter of FREEBREW, 0.03-0.05 

grams of Reyhan concentrate is contained. A study of HRI alleges that 

Methyldioxidebenzovat, which is an active chemical contained in Reyhan, may produce 

a risk to human health.  

4. IPs associated with FREEBREW are registered in Ruritania, together with IPs of other 

brands. Ruritanian-registered trademarks include words, specific fonts and colors for 

words, designs of labels as well as trade dresses in particular designs of bottles and cans. 

5. Status of the SPF: SPF is a legal entity established by Ruritanian Parliament, and all of 

its principal managing bodies are appointed by the government of Ruritania. It is also 

ruled that in the case of its dissolution, all of its assets and liabilities would pass to 

Ruritania.  

6. CAM’ s acquisition of FBI and transfer of the status under SPA: Since its foundation, 

FBI had been owned by SPF. After the financial crisis in Ruritania, however, the 



 

2 

government decided to privatize some of its assets, including FBI, at the beginning of 

2008. The winner of the international tender was Contifica Spirits, a subsidiary of 

Contifica Enterprises Plc. The SPA [Exhibit No. 2] was signed on 30 June 2008 between 

Contifica Spirits and the SPF. Under this Agreement, Contifica Spirits acquired 100% of 

the shares of FBI and the IP rights for USD 300,000,000. 

7. On 17 March 2010, as a part of intra-group restructuring of Contifica Group, all the shares 

and the IP rights were transferred from Contifica Spirits to CAM. The rights and 

obligations under SPA was simultaneously assigned to CAM, which was acknowledged 

by SPF. 

8. The enforcement of the MAB Act: 8 months after CAM acquired FBI, the government 

enforced a new strict regulation on alcoholic beverages on 20 November 2010. It was a 

comprehensive regulation of time and place, and the way of advertising and marketing 

alcohol [Exhibit 3]. In particular, the Act prohibited the use of bottles larger than 0.5 liter 

size, which, in effect, affected only FREEBREW among the relevant beer industry. The 

new Act also imposed plain package requirement for alcohol, which made it impossible 

for the manufacturers to use their IP rights on their products.  

9. The implementation of the ordinance by the Ministry of Health and Social Security: 

On 30 June 2011, a few months after FBI managed to finish its reconfiguration for the 

new regulation, the Ministry adopted an ordinance to impose warning labels for Reyhan-

containing products. This policy-decision was allegedly based on the scientific finding of 

HRI. The study of HRI was carried out under a specific condition where examinees 

absorbed significant amount of Methyldioxidebenzovat, equivalent to the amounts 

contained in 4 liter of FREEBREW, everyday for 10 years. In this research, HRI adopted 

questionable methodology and process to collect raw data. 
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10. In adopting the ordinance, the government neither disclosed the information on the HRI 

study nor made consultation to affected parties. It was also revealed after the adoption of 

ordinance that the Ministry had already known the results of the study from the interim 

report in 2005, which had been issued 3 years before when SPA guaranteed the safety of 

Reyhan.  

11. Loss of revenue and profit to FBI: After the adoption of the MAB Act on 20 November 

2010, the sales of FBI dropped by 60% despite its effort to implement the comprehensive 

reconfiguration of the product line. The warning label requirement for Reyhan-containing 

products further reduced its revenue by 20%. As a result of these significant losses, FBI 

decided to decrease its output by over 95% from 130 million decaliters to 5 million 

decaliters. Despite all of its effort, however, FBI finally failed to comply with its financial 

covenants with its lenders. On 15 March 2012, the lenders suspended to declare default 

under the condition that all of FBI’s assets as well as CAM’s possible claim and right from 

this Arbitration were put in pledge.  

12. CAM’s direct subsidiaries or branches located outside Ruritania, which supplied bottles, 

cans, yeast, hops and barley to FBI in the global procurement network, also suffered losses. 

13. The detention of the executives: On 23 December 2012, Messrs. Goodfellow and Straw, 

the executives of FBI and Contifica Group, were arrested at the Freecity International 

Airport for the suspect of bribery. Although the authority told them 4 days before that 

their possible summons for investigation would be in the next month, the police officers 

detained the executives for 11 days in order to prevent them from ‘fleeing justice’. Their 

detention was recorded on a security camera, and the police apparently passed the video 

to Free TV, Ruritania’s most popular TV channel. In the channel, spokesman of the 

Prosecutor’s Office claimed that the executives were responsible for corruption and could 

not escape. Respondent has admitted, in its Statement of Defense, applicable law might 
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have been violated. 

14. Submission of the dispute to the current Tribunal: CAM have repeatedly offered 

amicable solution for the breach of the Cronos-Ruritania BIT. It sent a letter to the 

President and the Minister of Foreign Affairs of Ruritania on 10 December 2011, and 

again on 12 March 2012. However, Respondent did not reply to these offers by CAM; 

thus CAM decided to initiate this arbitral proceeding. 
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ARGUMENTS 

 

PART ONE: JURISDICTION & ADMISSIBILITY 

15. The present Tribunal has jurisdiction to consider the claims of CAM under Article 8(2) of 

the BIT. It provides that the Tribunal has jurisdiction over ‘[d]isputes concerning 

Investments between a Contracting State and an Investor of the other Contracting State 

under this Treaty’ which ‘cannot be settled amicably within a period of three months from 

written notification of a claim by the Investor.’1 

16. In the present case, Claimant qualifies as an Investor under the BIT (I). There exists a 

dispute between Claimant and Respondent concerning Investments that could not been 

settled amicably within a period of three months (II). There is no abuse of process that 

might preclude the exercise of the Tribunal’s jurisdiction (III). Objections against the 

jurisdiction and admissibility concerning the umbrella clause are to be rejected (IV). 

I. CLAIMANT QUALIFIES AS AN INVESTOR UNDER THE CRONOS-RURITANIA BIT. 

A. Claimant meets the definition of Investor. 

17. ‘Investor’ within the meaning of the present BIT comprises of two requirements; 

(i) ‘any entity which is established in accordance with, and recognised as a 

legal person by the law of that Contracting State […]’  

(ii) ‘which is the owner, possessor or shareholder of an Investment in the 

territory of the other Contracting State.’ 

                                                 

1 Cronos-Ruritania BIT, Article 8(2). 



 

6 

18. The first requirement is obviously met. CAM is an enterprise established in conformity 

with the law of Cronos and recognized as such.2  

19. Regarding the second requirement, Claimant’s Investments include shares in FBI and 

intellectual property rights related to FREEBREW, all existing in Ruritania.3 They fall 

under ‘shares of companies’ in Article 2(1)(b) and ‘intellectual property rights, in 

particular copyrights and related rights, […] industrial designs, trademarks […]’ in Article 

2(1)(d). 

B. ‘Salini-test’ has no application. 

20. Respondent may draw the attention of the Tribunal to the so-called ‘Salini-test’4, in an 

attempt to import elements of duration or contribution to the economy of the host State. 

However, that test is inapplicable in the present case. 

21. First of all, the test has no relevance before UNCITRAL Tribunals. It was invented to 

interpret the undefined term ‘investment’ in Article 25 of the ICSID Convention so as to 

determine the scope of jurisdiction of the Center. 5  The jurisdiction of UNCITRAL 

Tribunals is solely based on the consent of the parties and no objective test is needed.6 

Even within the ICSID, the Tribunals have strongly questioned its validity and abandoned 

                                                 

2 Statement of Claim, ¶2. 

3 Statement of Claim, ¶9. 

4 Salini/Morocco, ¶52. 

5 Salini/Morocco, ¶52; Wälde, pp. 232-33. 

6 UNCITRAL Rules, Article 1(1). 
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its application.7 

22. Only two UNCITRAL Tribunals, Romak v. Uzbekistan and Alps Finance and Trade v. 

Slovak Republic, adopted a similar test. However they did so on the grounds specific to 

the BITs applied, which are irrelevant under the present BIT. 

23. Firstly, in both cases the BITs included in the dispute settlement procedures not only 

UNCITRAL Arbitration but also ICSID Arbitration.8 It strongly led the Tribunals to 

conclude that the narrower construction of ‘Investment’ should be adopted so that the 

scope of protection would not change from one forum to another.9 

24. Moreover, in Romak v. Uzbekistan another treaty had been concluded on the same day as 

the BIT, dealing with non-investment commercial transaction.10 The Tribunal considered 

that it was this treaty that governs the subject matter of that case, and excluded the 

transaction alleged to be an investment from the scope of the BIT.11 

25. The present case significantly differs from these cases. Article 8(2) of the Cronos-

Ruritania BIT does not offer ICSID Arbitration to Investors. Since there is no evidence 

that Ruritania is a party to the ICSID Convention, ‘other agreed forum’ in Article 8(2)(b) 

does not include ICSID proceedings. In addition there is no parallel treaty specifically 

dealing with the CAM’s assets. Accordingly, the present Tribunal should not follow the 

                                                 

7 Malaysian Historical Salvors/Annulment, ¶62. 

8 Switzerland-Uzbekistan BIT, Article 9(3); Switzerland-Slovak Republic BIT, Article 9(3). 

9 Romak, ¶193; Alps Finance, ¶239. 

10 Romak, ¶182, fn. 156. 

11 Romak, ¶182. 
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Salini-like approach taken in those cases. 

II. THERE EXISTS A DISPUTE CONCERNING INVESTMENTS THAT COULD NOT BE SETTLED 

AMICABLY. 

26. A dispute under international law is defined as ‘a disagreement on a point of law or fact, 

a conflict of legal views or of interests between two persons’.12 A dispute is crystalized 

when the claimant has made its first protest against the respondent and the opposite 

position is confirmed.13 

27. The present dispute arose on 10 December 2011, when Claimant sent the first written 

protest to the President and the Ministry of Foreign Affairs of Ruritania, pointing out 

Respondent’s violations of the BIT.14 Although Claimant obtained no response from 

Respondent, lack of response does not affect the existence of a dispute.15 It is sufficient 

that complaints of fact and law was expressed by one party and opposing attitude of the 

other is confirmed.16 It is evident that Respondent had the opposite position regarding the 

legality of the alcoholic regulations in MAB Act and Ministry’s ordinance, and arrest and 

detention of Messrs. Goodfellow and Straw. 

28. The requirement of a three-month waiting period has also been satisfied. On May 2012, 

                                                 

12 Mavrommatis Palestine, p. 11. 

13 Tehran Hostage, ¶47. 

14 Statement of Claim, ¶27. 

15 UN Headquarters Agreement, ¶38; AAPL, ¶3. 

16 UN Headquarters Agreement, ¶38. 
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Claimant again sent a letter to the President of Ruritania and notified him of the possibility 

of instituting arbitration based on Article 8 of the BIT.17 The Statement of Claims is dated 

30 September 2012. No objection to jurisdiction on this basis has been raised by 

Respondent. 

III. THERE EXISTS NO ABUSE OF PROCESS 

29. As shown above, Claimant satisfies all the jurisdictional requirements. Nevertheless, it is 

aware that there may be certain exceptional circumstances where the admissibility of the 

claims is denied because of abusive manipulation of its investment structure for treaty 

shopping. 

30. However, the present BIT explicitly allows treaty shopping. In any event, our case is far 

from an extraordinary case of abuse of process. 

A. Nationality planning is a legitimate practice under the BIT. 

31. It may be admitted that the doctrine of abuse of process exists to prevent abusive treaty 

shopping, but it does not overrule an express provision of a BIT that permits the practice. 

The following statement in Saluka v. Czech Republic is to be repeated here. 

‘[I]t is not open to the Tribunal to add other requirements which the parties 

could themselves have added but which they omitted to add.’18 

32. Significantly, the present BIT provides that an Investor needs not to be ‘a profit seeking 

                                                 

17 Statement of Claim, ¶27. 

18 Saluka, ¶241; see also, ILC Commentary to VCLT, pp. 220-21, ¶11. 
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company’.19 Hence, under the present BIT even if the Investment was made not for 

purpose of profit gaining but for instituting arbitration, its owner legitimately qualifies as 

a protected Investor. 

33. This is contrasted with other investment treaties, which require as a characteristic of an 

investment the expectation of profit.20 The difference of wording strongly evidences the 

States Parties’ intention to provide the broadest protection to Investors.21 As noted in 

Aguas del Tunari v. Bolivia, 

‘The language of the definition of national in many BITs evidences that such 

national routing of investment is entirely in keeping with the purpose of the 

instruments and the motivations of the state parties.’22 

34. Accordingly the doctrine of abuse of process does not operate under the present BIT. 

B. The nationality planning has been done before the present dispute occurred. 

35. Even if the doctrine of abuse of process applies, it is only in very exceptional cases that 

abuse of process is found.23 It has been required that an investor has retrospectively 

restructured the investment to bring a pre-existing dispute to under international 

jurisdiction, whereas Tribunals have never affirmed the existence of abuse of process in 

                                                 

19 Cronos-Ruritania BIT, Article 1(3)(b). 

20 US-Singapore FTA, Article 15.1.13. 

21 See, Mytilineos Holdings, ¶106. 

22 Aguas del Tunari, ¶332. 

23 ConocoPhillips, ¶275. 
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the case of prospective nationality planning.24 

36. The restrictive approach is justified given the nature of treaty shopping. As Professors 

Rudolf Dolzer and Cristoph Schreuer have observed, ‘[t]reaty shopping is not unethical 

or illegal as such’.25 A number of Tribunals have also agreed. For instance, the Tribunal 

in Mobil Corp. v. Venezuela characterized corporate restructuring as ‘a perfectly legitimate 

goal as far as it concerned future dispute’.26 In view of the promotion and protection of 

foreign investment, precautionary action by a prudent Investor should be respected unless 

it ‘fail to act until it is too late.’27 

37. Claimant acquired shares in FBI on 17 March 2010,28 which was obviously before the 

dispute arose. As stated above,29 the present dispute occurred long after the transfer of 

the shares, only upon the first protest by Claimant on 10 December 2010.30 At the earliest, 

it may date back to the adoption of the MAB Act on 20 November 201031 because by that 

date no damages had occurred to Claimant and it had also been possible that the Act would 

                                                 

24 Phoenix, ¶136; Autopista, ¶126; Tokios Tokelés, ¶56; Mobil, ¶206. 

25 See, Dolzer/Schreuer, p. 52. 

26 Mobil, ¶204. 

27 Schreuer/2012, p. 18. 

28 Statement of Defense, ¶9. 

29 Memorial, Part One, I. 

30 Statement of Claim, ¶27. 

31 Statement of Claim, ¶10. 
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be drafted consistently with the BIT.32 

38. Accordingly the present procedure is based on a legitimate practice of nationality planning. 

C. Foreseeability test is invalid, and in any event so strict that our case cannot meet. 

39. Respondent may differ from Claimant on the test to be adopted, relying on Pac Rim 

Cayman v. El Salvador, which adopted the foreseeability test. It may claim that Claimant 

made the Investment while anticipating the occurrence of the dispute. 

40. However, the Pac Rim Cayman Tribunal actually did not deny its jurisdiction applying 

this test, but instead on the ground of the denial of benefit clause.33 Accordingly, the test 

was shown as a mere obiter dictum and not a persuasive pronouncement of law.34 

41. In any event, the test was designed as the strictest one, presumably in conformity with the 

restrictive approach suggested earlier in this section. 35  The Tribunal required that 

investors could ‘foresee a specific future dispute as a very high probability and not merely 

as a possible controversy.’36 

42. The present case cannot meet the criteria. At the time of the election, the speculative 

dispute, if any, could only be vague and general. In fact Claimant could speculate the new 

                                                 

32 See, UN Headquarters Agreement, ¶36. 

33 Pac Rim Cayman, ¶4.92. 

34 See, Berschader/Separate Opinion, ¶16. 

35 Supra Memorial, Part One, I. 

36 Pac Rim Cayman, ¶2.99. 
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alcoholic regulation only ‘in general terms’.37 The core of our case is not the introduction 

of the regulation in abstracto, but its way of implementation in concreto. It was totally 

beyond reasonable anticipation that a new health policy would be implemented in various 

breaches of the BIT, involving such a discriminatory bottle-size requirement and 

unreasonable plain-packaging requirement. Moreover, even the result of the election had 

been unsure, given that one opinion poll had indicated that the Party might lose the 

majority seat in the parliament.38 

IV. CLAIMS REGARDING THE UMBRELLA CLAUSE 

43. Respondent has submitted preliminary objections specifically on the issues regarding the 

umbrella clause. Article 6(2) of the BIT is a typical ‘umbrella clause’, providing that 

Ruritania ‘shall fulfill any other obligations it may have entered into with an Investor’. 

44. On the second stage of the proceeding, Claimant will argue that if the Tribunal affirmed 

substantial health risks of Reyhan and legality of Respondent’s measures on that basis, 

the violation would be uncovered concerning the guarantee in the SPA, that Reyhan ‘do 

not pose any risks to the consumers’ other than the effects inherent in alcohol.39 That 

failure would constitute violation of Article 6(2) of the BIT. 

45. In this stage, there are three issues bearings on the jurisdiction and admissibility. Article 

6(2) confers on the Tribunal jurisdiction over the breach of the SPA, concluded with the 

State Property Fund (‘SPF’) (A). The Tribunal retains the jurisdiction in spite of the 

                                                 

37 Procedural Order No. 2, ¶9. 

38 Procedural Order No. 3, ¶¶6 & 19. 

39 SPA, Schedule of Warranties and Representations, 9.2.1. 
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dispute settlement clause in the SPA (B). The Tribunal may exercise jurisdiction on its 

own, with no need to suspend the proceeding until the ICC Tribunal designated in the 

clause makes decision on the SPA. 

A. The SPA is covered by Article 6(2) of the BIT. 

46. Even though the SPA was concluded between Claimant and the SPF, not the Government 

of Ruritania itself, it is regarded as an agreement ‘which it [Ruritania] may have entered 

into’ within the meaning of Article 6(2) of the BIT. The issue is the scope of ‘[e]ach 

Contracting State’ or ‘it’ for the purpose of the umbrella clause. 

1. Autonomous treaty interpretation is required for the ‘it’ problem. 

47. There are indeed divergent approaches to this issue. At the outset, it would be convenient 

to reject three possible ways of interpretation based on (i) international law of State 

responsibility on attribution, (ii) the distinction between acta jure imperii and acta jure 

gestionis under the law of immunity, and (iii) the proper domestic law of the contract. 

Instead, the umbrella clause shall be interpreted only in accordance with the rules of treaty 

interpretation, taking into account in particular its object and purpose (iv). 

48. State responsibility approach: Respondent may assert that the so-called ‘effective 

control’ test under the law of State responsibility is applied to the attribution of the SPA 

entered into by a de facto State organ, the SPF.40 However, CIL rules on attribution of 

internationally wrongful act have their own purpose and scope, and do not apply mutatis 

                                                 

40 ASR, Article 5. 
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mutandis to domestic juridical act.41 

49. A lot of reliable studies to that effect exist. Amongst them the most critical is the ILC’s 

Commentary to its Articles on Responsibility of States for Internationally Wrongful Acts, 

according to which, 

‘The question of attribution of conduct to the State for the purposes of 

responsibility is to be distinguished from other international law processes 

by which particular organs are authorized to enter into commitments on 

behalf of the State […]. Thus, the rules concerning attribution set out in this 

chapter are formulated for this particular purpose, and not for other 

purposes for which it may be necessary to define the State or its 

Government.’42 

50. Professors James Crawford and Simon Olleson also stress that the law of State 

responsibility ‘does not concern the question which officials can enter into those 

obligations in the first place.’43 Although their statements are in principle focused on the 

inapplicability of the Articles to the undertaking of international obligations, the same 

consideration equally applies to domestic obligations.44 

51. Tribunals are of the same opinion. The Tribunal in Gusutav Hamester v. Gahana criticized 

several Tribunals’ references to the law of State responsibility as not generally accepted 

and subjected to fresh debates.45 EDF v. Romania also held that under the umbrella clause 

                                                 

41 Happ, p. 324; Paparinskis, p. 627. 

42 ILC Commentary to ASR, p. 92, ¶5. 

43 Crawford/Olleson, p. 452. 

44 Happ, p.324; Feit, pp. 153-55. 

45 Hamester, ¶347. 
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States are not responsible for the breach of contracts in relation to which it has not directly 

assumed the obligation.46 

52. State immunity approach: Respondent may cite several precedents which declined to 

apply the umbrella clause to a contract of commercial nature, based on the distinction 

between acta jure imperii and gestionis under the law of immunity.47 However this is 

untenable. 

53. First of all, this is the issue reserved to the second stage of the proceeding. As rightly 

noted in SGS v. Paraguay, the characterization of a contract only matters the existence of 

a breach of the obligation, and is irrelevant for jurisdiction.48 

54. In any event, such a distinction does not exist under the umbrella clause that covers ‘any 

obligations’. 49 There is no textual basis for such a differentiation. To the contrary, in 

some cases share purchase agreements for privatization of State’s assets have been 

recognized to fall under the scope of the umbrella clause.50 

55. Proper law approach: The last school of thought argues that the scope of umbrella clause 

is limited to obligations owed directly by the Government, categorically excluding 

contracts entered into by entities that have distinct legal personalities under domestic 

                                                 

46 EDF, ¶317. 

47 El Paso, ¶81; Pan Am, ¶109. 

48 SGS/Paraguay, ¶136. 

49 Noble, ¶82; Duke Energy, ¶321; Burlington, ¶190. 

50 Eureko, ¶135; Noble, ¶86. 
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law.51 

56. However, terms in a treaty term have their own meaning independent from domestic law, 

and this approach cannot be taken.52 Although CMS Annulment Committee held that by 

the umbrella clause ‘the parties to the obligation […] are likewise not changed by reason 

of the umbrella clause’,53 no conclusion can be drawn from this part that the treaty 

obligation under the clause does not cover such contracts. 

57. Moreover, if the scope of ‘it’ was the same as under domestic law, the Government could 

easily circumvent responsibilities under an umbrella clause by delegating contracts to 

separate entities it has created. 54  Given the prevalence of such a practice, 55  that 

interpretation would deprive Article 6(2) of any practical meaning. It results in a serious 

conflict with the object and purpose to promote and protect foreign investment56 and the 

effet utile rule.57 

2. The SPF concluded the SPA in the capacity of an agent of Ruritania. 

58. Then what is the precise scope of ‘it’, if it is not the same as under domestic law? Tribunals 

have adopted liberal construction so that the umbrella clause applies to an obligation owed 

                                                 

51 CMS/Annulment, ¶95(c). 

52 VCLT, Article 31. 

53 CMS/Annulment, ¶95(c). 

54 Hobèr, p. 581 

55 ILC Commentary to ASR, p. 100, ¶1. 

56 Cronos-Ruritania BIT, Preamble, ¶3. 

57 Fisheries Jurisdiction, ¶43; Noble, ¶50. 



 

18 

by a separate entity as a sort of agent of the Government. They regard an entity as an 

agent when it concluded a contract ‘on behalf of’ or ‘representing’ the Respondent,58 or 

merely as ‘a vehicle to implement the [Respondent]’s decision’.59 

59. Noble Ventures v. Romania shows particular similarities with the present case. The 

contract at issue was a share purchase agreement entered into by the State Ownership 

Fund, later the Authority for the Privatization and Management of the State Ownership. 

The Tribunal asked whether the entities were empowered by law to conclude contracts in 

the exercise of a governmental authority. 60  The Romanian law had charged the 

accomplishment of privatization process with the entities, and more specifically 

authorized the entities to ‘sell the shares issued by corporate business entities at the market 

price’.61 As to the structure of the organization, the nine members of the Administration 

Board had been appointed by the Prime Minister of Romania.62 

60. The Tribunal concluded from these circumstances that the agreement was attributed to 

Romania for the purpose of the BIT because the entities acted ‘as a governmental 

agency’63 and ‘were entitled by law to represent the Respondent’.64 

                                                 

58 Noble, ¶86; see also, Eureko, ¶118. 

59 Nykomb, p. 31. 

60 Noble, ¶70. 

61 Noble, ¶75. 

62 Noble, ¶77. 

63 Noble, ¶79. (emphasis original). 

64 Noble, ¶80. 
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61. The present case is also concerned with the SPA for the privatization of a State-owned 

company, concluded between Claimant and the SPF. Although factual information is not 

explicit, the SPF must have been authorized by some Ruritanian law to pursue the 

privatization process. It is difficult to imagine that a distinct entity could sell any State’s 

asset without legal authorization. In fact, the process was conducted ‘[a]s the result’ of the 

governmental decision to privatize certain assets.65 Also the managing bodies of the Fund 

were appointed by the Government.66 Moreover, the Government undertook to assume 

the Fund’s rights and obligations when it is dissolved,67 which shows that the Fund was 

acting on behalf of the Government. 

62. Accordingly, it is appropriate to conclude that the SPF concluded the SPA as the agent of 

Ruritanian Government and the SPA is regarded as obligation entered into by Ruritania. 

By virtue of Article 6(2), the Tribunal has jurisdiction over the dispute on the 

incompliance with the SPA. 

B. The dispute settlement clause in the SPA is not waiver of the present procedure. 

63. Article 14.2 of the SPA establishes an independent dispute settlement procedure. ICC 

Arbitration was selected as a forum for ‘[a]ll disputes arising out of or in connection with 

the present Agreement’. 

64. Respondent may argue that, by this provision Claimant has agreed to waive its right under 

Article 8(2) of the BIT to refer the dispute under Article 6(2) to an UNCITRAL 

                                                 

65 Statement of Claim, ¶6. 

66 Procedural Order No. 2, ¶5. 

67 Procedural Order No. 2, ¶5. 
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Arbitration. However, this is not the correct interpretation of Claimant’s intention. 

65. As a proper course of argument, we should first assess the intention of the Contifica Spirits 

S.p.A., the original party to the Agreement. On 17 March 2010, Contifica Spirits assigned 

its rights and obligations under the SPA to Claimant. The next step is to determine in what 

intention Claimant was transferred these legal relationships. It should be stressed that on 

each step clear and convincing evidence is required to demonstrate Investor’s waiver of 

treaty rights.68 

1. The forum selection was not intended to be exclusive when the SPA was signed. 

66. Designation of ICC Arbitration in the SPA was not exclusive, but additional to the existing 

domestic procedures in Ruritania. This is shown by the legal circumstances in which the 

SPA was concluded and its object and purpose. 

67. Circumstances of conclusion: It is significant that the SPA was concluded in absence of 

any available BIT. Since Contifica Spirits S.p.A. is a company of Posteriana, which has 

no BIT with Ruritania, it could not intend to waive the right which it did not possess. As 

Professor Antonio Criverallo stated in SGS v. Philippines, one may not reasonably 

presume that an investor intended to waive in advance a BIT procedure which may 

become accessible in future.69 

68. Object and purpose:  The reason why ICC Arbitration was selected in the SPA 

was because Contifica Spirits S.p.A., which did not find existing domestic procedures in 

                                                 

68 SGS/Paraguay, ¶178. 

69 SGS/Philippines/Declaration, ¶2. 
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Ruritania sufficiently impartial.70 Accordingly, there is no basis to consider that Contifica 

Spirits S.p.A. also refused other similarly impartial international arbitration, whether it be 

under the ICISD Convention or the UNCITRAL Arbitration Rules. 

2. Neither did CAM intend to waive the BIT procedure. 

69. The dispute settlement mechanism has remained to be non-exclusive also for Claimant 

since assignment does not modify the original legal relationships.71 

70. Rather, acquiring the status of Investor under the BIT, Claimant was given an additional 

forum under the BIT. Jurisdictional offer in the BIT is important. Article 8(2) of the BIT 

allows Investors to refer the dispute ‘at its choosing to either’ the UNCITRAL Arbitration, 

‘or’ ‘any other form of dispute settlement agreed by the parties to the dispute’. ICC 

Arbitration agreed in the SPA falls under the latter option, and it is for Claimant to choose 

either forum to submit the dispute. 

C. The Tribunal may exercise its jurisdiction on the dispute over the SPA. 

71. Even if jurisdiction over Article 6(2) is affirmed, Respondent may propose another 

objection on admissibility, relying on SGS v. Philippines, that the Tribunal cannot decide 

on the violation of the umbrella clause until the breach of the SPA itself is determined by 

the ICC Arbitration, which is still exclusive for the contractual claims.72 

72. This argument is however unacceptable, given that the Tribunal’s once established 

                                                 

70 SGS/Philippines/Declaration, ¶7. 

71 African Holding, ¶60. 

72 See, SGS/Philippines, ¶175. 
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jurisdiction would be rendered inutile, or ‘over an empty shell’.73 This is contradictory 

with the effet utile rule of treaty interpretation. 74 Rather, as the International Court of 

Justice stressed in Nuclear Tests cases, a judicial organ 

‘possesses an inherent jurisdiction enabling it to take such action as may be 

required […] to ensure that the exercise of its jurisdiction over the merits, if 

and when established, shall not be frustrated […].’75 

73. Based on the similar consideration, SGS v. Paraguay affirmed that it needed not to stay 

the proceedings and wait for another forum to make a decision.76 Similarly, the present 

Tribunal may evaluate the breach of the SPA as a necessary step to apply Article 6(2) of 

the BIT. 

  

                                                 

73 Gaillard, p. 334. 

74 Fisheries Jurisdiction, ¶43; Noble, ¶50. 

75 Nuclear Tests, ¶23. 

76 SGS/Paraguay, ¶176. 
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PART TWO: MERITS 

I. RURITANIA UNLAWFULLY EXPROPRIATED CAM’S INVESTMENTS. 

74. In the present case, Respondent indirectly expropriated (‘Expropriated’) CAM’s 

investments: first, the business of FBI (A) and second, CAM’s rights on trademarks and 

trade dress (B). The Tribunal may review these two issues separately because they are 

different economic rights of CAM falling under different categories of ‘Investment’ under 

Article 1 of the Cronos-Ruritania BIT.77 Those expropriatory measures are not justifiable 

by police power exception under CIL (C). 

A. The cumulative measures by Ruritania substantially deprived FBI of its economic 

value. 

75. Article 4 of the BIT prohibits measures ‘the effects of which would be equivalent to 

expropriation’. While the interpretation of this provision shall follow its ordinary meaning 

of terms, the Tribunal should also make a reference to prior cases where Tribunals 

interpreted treaties whose wording is similar to that of the present BIT;78 such reference 

would contribute to the harmonious development of international investment law.79  

76. In their interpretation, those Tribunals qualified the ‘equivalent’ effects as ‘substantial 

deprivation’ of investor’s economic use and enjoyment. 80  The interference with 

investor’s economic right is not limited to one against the shareholders’ right itself but 

                                                 

77 Dolzer/Schreuer, p.119; see also, Middle East Cement, ¶¶138 & 144. 

78 E.g., NAFTA, Article 1110; Argentina-Germany BIT, Article 4 (2).  

79 Saipem, ¶67. 

80 E.g., Pope&Talbot, ¶102. 
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also includes the effects on the company in which that investor hold shares.81In assessing 

the substantiality, Tribunals considered severity of the loss suffered by Investment and its 

duration.82 

77. In the present case, the damage on FBI’s business and the share CAM holds was severe 

enough to constitute a ‘substantial deprivation’. The bottle size regulation of the MAB 

Act dropped the sales of FBI by 60%83 despite its effort to implement the comprehensive 

reconfiguration of the product line. 84  Also, the labeling requirement for Reyhan 

containing products further reduced the revenue of FBI by 20%.85 The significant loss 

forced FBI to decrease its output by over 95%,86 and the company finally failed to comply 

with its financial covenants.87 The lenders suspended to declare default only because 

CAM’s possible claim and right from this arbitration were put in pledge.88 Without the 

compensation the Tribunal awards, FBI would certainly be defaulted.  

78. The deprivation was also of permanent character because the MAB Act and the ordinance 

are not temporal legislation,89 and there is no prospect they will be lifted in near future.  

                                                 

81 E.g., RosInvest, ¶608. 

82 Fireman’s Fund, ¶176(c)&(d); LG&E, ¶190. 

83 Statement of Claim, ¶13. 

84 Statement of Claim, ¶12. 

85 Statement of Claim, ¶19. 

86 Statement of Claim, ¶¶8 & 20. 

87 Statement of Claim, ¶21. 

88 Statement of Claim, ¶21. 

89 Cf. S.D. Myers-1, ¶¶283-84. 
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79. Respondent failed to compensate the loss of economic value CAM suffered despite the 

substantial deprivation of CAM’s Investment; thus the measures by Respondent constitute 

unlawful expropriation under Article 4 of the BIT.  

B. CAM’s rights to use trademarks and trade dress were deprived. 

1. Plain Packaging has deprived the right to use trademarks, which is protected under 

the Cronos-Ruritania BIT. 

80. Article 1(d) of the present BIT protects trademarks as one form of ‘Investment’. 

‘Trademarks’ under the provision includes all relevant CAM’s trademarks and trade dress 

registered as trademarks under Ruritanian law.90 Plain packaging in the present case has 

made it impossible for CAM to use its trademarks on the label of FREEBREW and other 

brands. 91  Nevertheless, Respondent failed to pay compensation; thus, it is unlawful 

expropriation under Article 4 of the BIT.  

81. Respondent argues that it has not deprive investment of CAM because the relevant 

trademarks and trade dress are still on register and CAM retains ‘exclusive right to use 

them’.92 This raises the question if positive right to use trademarks is protected under the 

BIT. However, the basic function of trademark is, according to the ordinary meaning of 

the word,93 the capacity to distinguish goods of one undertaking from that of other 

                                                 

90 Procedural Order No. 2, ¶6.  

91 Statement of Claim, ¶11; Exhibit No. 3, Section 8 of Regulation of Sale and Marketing of 

Alcoholic Beverages Act. 

92 Statement of Defense, ¶16. 

93 VCLT, Article 31. 
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undertaking.94  

82. The right to use trademarks derives from this basic function. In fact, the Panel of WTO 

held in EC Trademarks that the owner of trademark has ‘legitimate interest in using’ that 

trademark in interpreting Art. 17 of the TRIPS Agreement. 95  Given the TRIPS 

Agreement set the minimum standard of protection of intellectual property, 96  it is 

reasonable to conclude that the BIT, as a bilateral agreement, also assure the owner’s right 

to use trademarks at the same or higher level.97  

83. The context of the Cronos-Ruritania BIT supports this interpretation of the term 

‘trademark’. Firstly, the Treaty protects ‘goodwill’ as one of Investment;98 it can be 

presumed from this context that the Treaty protects the positive right to use trademarks to 

enhance its goodwill in business. Secondly, its object and purpose is to ‘create favourable 

conditions for Investors’,99 and the protection of the right to use trademark is consistent 

with this object and purpose. 

84. Respondent may also argue that the MAB Act does not prohibit to write the brand name 

on the product, and thus it did not deprive the intellectual property right of CAM. However, 

even if some of the economic titles of investor remain untouched by the host State, it is 

sufficient to establish expropriatory effect when one or more independent Investments are 

                                                 

94 TRIPS, Article 15.  

95 EC Trademarks, ¶7.664.  

96 TRIPS, Article 1(1). 

97 Cf. Saluka, ¶293.  

98 Cronos-Ruritania BIT, Article 1(1)(e). 

99 Cronos-Ruritania BIT, Preamble. 
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infringed.100 In the present case, CAM’s trademarks are separately established under 

Ruritanian law: words, word in specific fonts and colors, and designs of labels.101 Even 

if mere the words of the brand can be used under the MAB Act, the fact does not legitimize 

the infringement of other trademarks.  

85. The mere use of words in standardized font and size does not allow trademarks to fulfill 

its function. In fact, International Trademark Association argues: 

‘[w]hile plain packaging legislation would arguably still allow the use of 

word marks on packages, it would nevertheless prevent right holders from 

using any of their many other registered trademarks as well as other design 

elements, thus leading to consumer confusion.’102 

86. Likewise, the plain packaging in the present case destroyed the function of trademarks 

even if the only words is still allowed to use.  

2. Even if the present BIT does not protect that right to use trademarks, CAM’s 

legitimate expectation to use the trademarks and trade dress is betrayed. 

87. Case law held the violation of investor’s legitimate expectation could constitute an 

expropriation.103 Leading Commentary argues that legal framework of the host State at 

the time of investment is ‘an important source’ of such expectation.104  

                                                 

100 Kriebaum, 83; See also GAMI, ¶¶125 - 27. 

101 Procedural Order No. 2, ¶17. 

102 ITA, p. 3. 

103 Metalclad, ¶107. 

104 Dolzer/Schreuer, pp. 115 &145. 
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88. Ruritanian law on intellectual property allows the Patent Court to cancel the registration 

of a trademark if the owner of the mark has not used it for five years.105 It is natural for 

CAM to expect from this law that the use of trademark is required and protected.106 To 

the contrary to that expectation, the MAB Act made it impossible for CAM to use the 

relevant trademarks on FREEBREW. For this reason, the Act violate legitimate 

expectation of investor, and thus it has expropriatory effect. 

C. Regulatory power does not legitimize the expropriatory effects in the present case. 

89. Respondent may argue that the deprivation of economic use and enjoyment of assets is 

justifiable by regulatory power of a State. However, in the first place, the Tribunal should 

focus on the concrete text of the present BIT, which provides no room to justify 

expropriatory effect (1). Even if the Tribunal adopts the approach to recognize police 

power of the host State, States’ sovereign power is not unconditional (2), and Ruritanian 

measures failed to comply with those conditions (3).  

1. The present BIT excludes police power exception. 

90. Article 4 of the Cronos-Ruritania BIT specifically refers to ‘the effect’ of the measure in 

defining expropriation under that provision. This wording would reflect the view of the 

Tribunal in of Santa Elena v. Costa Rica which famously held:  

‘Expropriatory environmental measures – no matter how laudable and 

beneficial to society as a whole – are, in this respect, similar to any other 

expropriatory measures […]: where property is expropriated, even for 

environmental purposes, whether domestic or international, the state’s 

                                                 

105 Procedural Order No. 2, ¶3. 

106 WIPO, p. 7. 
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obligation to pay compensation remains’107  

In Siemens v. Argentina, in fact, the Tribunal stated that the Treaty in that case only 

referred to ‘effect’ of the measures,108 and did not accept Argentine approach that intent 

of measures should be taken into account when determining the existence of 

Expropriation.109 The Cronos-Ruritania BIT has almost the same wording. In finding 

expropriation, therefore, it is sufficient for the Tribunal to consider only the effects of 

Ruritanian measures. 

2. Broad ‘police power exception’ is not a valid interpretation of the present BIT. 

91. In the alternative, Respondent may rely on CIL which allows States to take foreigners’ 

property if it is necessary for ‘the public health, safety, morals or welfare’.110 Indeed, 

some arbitral Tribunals admitted that regulatory measures did not constitute expropriation, 

and, for the reason, they did not require compensation despite expropriatory effects on 

investment.111 However, the broad application of this ‘police power exception’ is not 

accepted by the Tribunal because 

‘a blanket exception for regulatory measures would create a gaping loophole 

in international protections against expropriation.’112 

92. Even if accepting police power exception, Arbitral Tribunals have applied more balanced 

                                                 

107 Santa Elena, ¶116. 

108 Argentina-Germany BIT, Article 4(2). 

109 Siemens, ¶270 

110 Christie, p.338. 

111 See e.g., Methanex, Part IV, Ch. D, ¶7. 

112 Pope & Talbot, ¶99. 
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approach than broad police power exception. The Tribunal in Continental v. Argentina 

provides a formulation as generally accepted113 rule that: 

‘[t]hese [typical governmental] restrictions are not therefore considered a 

form of expropriation and do not require indemnification, provided however 

that they do not affect property in an intolerable, discriminatory or 

disproportionate manner.’114 

3. The measures by Ruritania do not satisfy the criteria. 

93. The measures by Respondent in the present case did not fulfill these conditions, namely, 

proportionality and non-discrimination. 

a. The measures were disproportionate. 

94. In recognizing police power exception under CIL, Tribunals have assessed the public 

purpose of the alleged measure by adopting proportionality test. 115  The Tribunal in 

Tecmed v. Mexico listed the elements when it considered whether proportionality test was 

satisfied: whether the measure is proportionate to (i) public interest pursued, and (ii) the 

significance of the impact by the measure on investment.116 Tribunal in S.D. Myers v. 

Canada also held, in assessing Canadian regulation on PCB export which prevented 

claimant’s business, that: 

‘where a state can achieve its chosen level of environmental protection 

through a variety of equally effective and reasonable means, it is obliged to 

                                                 

113 See also, Moloo/Jacinto, p. 20. 

114 Continental, ¶276. (emphasis added). 

115 Azurix, ¶311. 

116 Tecmed, ¶122. 
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adopt the alternative that is most consistent with open trade.’117 

Given the present BIT provides little room for proportionality approach, this strict test 

would be appropriate. 

95. In the present case, Respondent failed to satisfy proportionality test because each measure 

is either ineffective or not least restrictive measure to pursue the aim. 

96. Firstly, the bottle size requirement in the MAB Act was disproportionate to the 

Respondent’s aim pursued: to prevent alcoholic abuse. What is necessary to achieve this 

aim is to help people to control the amount of alcohol they consume, not to reduce the 

total volume of beverages ignoring the different density of alcohol in each. State could 

give official recommendation, for instance, how much alcohol would be dangerous for 

human health. Such a flexible measure would be more effective because the maximum 

permissible dose of alcohol differs by each individual person. 

97. Secondly, the Reyhan-labeling posed excessive negative impact on FBI’s business. 

Claimant would like to point out that the process of adopting HRI report, which the 

government solely relied on in issuing the ordinance, was totally hidden from the relevant 

parties.118 Without any open debate, it can establish little credibility.119 Given Reyhan is 

only found in Hillmagore region in Ruritania120 and it is the only ingredient containing 

                                                 

117 S.D. Myers-1, ¶221. 

118 Statement of Claim, ¶15. 

119 Cf. Methanex, Part III, Ch. A, ¶101; Lévesque, pp. 285-86. 

120 Statement of Claim, ¶5; Procedural Order No. 3, ¶2. 
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Methyldioxidebenzovat,121 few other studies can be compared with the HRI Report;122 

hence its reliability should have been carefully tested. Considering this lack of necessary 

procedure, the public purpose alleged by Respondent would be dubious, and rather it 

suggests the discriminatory intent against FBI as discussed later.123 

98. The implication by the report was also exaggerated to be a harsh measure. The report only 

indicated that Reyhan could produce cardiac complications to some people in certain 

cases where they consume large amount of Reyhan everyday for 10 years. The risk of 

Reyhan is not high enough to force each products attached with the warning label. The 

label conveys misconception to consumers that even a little amount of Reyhan would 

generate health problems instantly. What the Ministry could do is, for instance, to make 

the report open to public to scientific discussion,124 and to make the content easy to 

understand for public. 

99. Thirdly, the plain packaging, which destroyed the economic value of CAM’s trademark, 

does not contribute to the Respondent’s aim. It is argued that plain packaging induces the 

price competition and lowering prices rather attract consumers. 125  It was not 

proportionate to Respondent’s purpose. Effective measures, for instance, would be offer 

the public education to let people being cautious on alcoholic abuse.  

                                                 

121 Procedural Order No. 3, ¶17. 

122 Cf. Chemtura, ¶¶134-37.  

123 Memorial, Part Two, I-C-3-b. 

124 Cf. Methanex, Part III, Ch. A, ¶101. 

125 Freeman et al, p.584. 
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b. The MAB Act had discriminatory effects on FBI. 

100.To establish discrimination under investment treaty, Tribunals require claimants to prove 

that the alleged measures specifically targets the claimant as a foreign investor.126 In 

LG&E v. Argentina, the Tribunal found the discriminatory nature of the measures to the 

claimant without requiring the claimant to prove the government purpose to discriminate 

it, by holding:  

‘[e]ven though it was not proved that these measures had been adopted with 

the purpose of causing Claimants’ foreign investments damage, 

discrimination against gas distribution companies vis-à-vis other companies, 

such as water supply and electricity companies, is evident.’127 

101.Although the MAB Act appears to be general regulation, it was evident that the bottle size 

limitation only eliminated the unique 0.8 L bottle of FREEBREW, 128  while the 

competitors suffered no damages from the same regulation. Despite this clear 

discriminatory effect, Respondent did not provide any persuasive explanation why they 

introduce 0.5 L as criterion. 

102.Even if the Tribunal does not find this effect of bottle size regulation sufficient to find 

discriminatory effect on FBI, the combination with other measures cumulatively 

constitutes discrimination. In RosInvest v. Russia, the Tribunal found the discrimination 

as a result of cumulative effects by the respondent government. Although it held that each 

and single step may have seemed to be an admissible application of relevant law, the 

cumulative effect of the series of measures, which only had effect on the claimant, had 

                                                 

126 LG&E, ¶147; Lemire/Jurisdiction, ¶261. 

127 LG&E, ¶148. 

128 Procedural Order No. 3, ¶16. 
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common denominator that the government intended to destroy the claimant 

specifically.129  

103.In the present case, the MAB Act specifically targeted FBI’s dominant product in its effect 

as discussed above. In addition, Ruritania hided the potential risk of Reyhan and adopted 

Reyhan regulation when FBI began to implement the reconfiguration for the Act. 

Accompanied by the plain package requirement, the Reyhan warning label effectively 

highlighted FREEBREW as poisonous one. Two month later, the TV shows induced by 

the Ruritanian police on the false allegation of bribery further decreased the image of FBI 

as a whole. Considering these effects, it is reasonable to conclude that there lied a common 

denominator to harm Claimant. 

II. ALTERNATIVELY, THE MEASURES BY RESPONDENT VIOLATED THE FET CLAUSE. 

104.Article 2(1)(b) of the Cronos-Ruritania BIT obliges the host State to accord Investment 

‘fair and equitable’ treatment.130 The standard in the BIT is beyond the minimum standard 

(A). On that ground, the violations of the FET standard by Ruritania were in four aspects: 

frustration of legitimate expectation of the investor (B), lack of transparency in decision 

making (C), lack of due process of law (D), and discrimination (E & F). 

A. FET under the present BIT requires the standard beyond the minimum standard under 

CIL. 

105.There has been a considerable debate over the standard of treatment accorded under the 

                                                 

129 RosInvest, ¶620-21. 

130 Cronos-Ruritania BIT, Article 2(1)(b). 
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FET clause. Some treaties refer to the international standard,131 which is considered to be 

the level of international minimum standard. However, without any explicit reference in 

the present BIT, it is implausible to deduce the intention of States Parties to equate ‘fair 

and equitable treatment’ with the ‘minimum standard’ under CIL.132 Arbitral Tribunals 

are consistent on this interpretation.133 

106.The FET standard is ‘to some extent a flexible one which must be adopted to the 

circumstances of each case’,134 but early decisions by other Tribunal would benefit the 

Tribunal to draw concrete criteria.135 Such reference would lead the Tribunal to find 

Respondent violates the following contents of the FET clause. 

B. Plain Packaging frustrated CAM’s legitimate expectation on international obligation 

to protect intellectual property. 

107.FET encompasses the protection of investor’s legitimate expectation, and the host State 

is prohibited to frustrate this expectation.136  

108.The legitimate expectation can be established inter alia by legislation or treaties.137 In 

determining whether a host State’s legislation is fair and equitable, the Tribunal in Total 

                                                 

131 See e.g., NAFTA, Article 1105. 

132 Dolzer/Schreuer, p. 134; Salacuse, p. 226. 

133 See e.g., Saluka, ¶294; Enron, ¶258. 

134 Waste Management II, ¶99. 

135 AWG, ¶189. 

136 Dolzer/Schreuer, p. 146. 

137 Dolzer/Schreuer, p. 145. 
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v. Argentina referred to Article 6 of GATS.138 In that case, both the country of the investor, 

France, and the host state, Argentina, were parties to the Agreement.139 After noting the 

provision was relevant to the claimant’s operation of gas transportation and electricity, the 

Tribunal held that Article 6 provided ‘useful guidance’ to consider whether the domestic 

law is fair and equitable.140 

109.In the present case, both Cronos and Ruritania are parties to the TRIPS Agreement and 

the Paris Convention, which is incorporated to the former, as members of the World Trade 

Organization,141 and Articles 8(1), 15(4), 17, and 20 of TRIPS and Article 6 quinquies 

(B) of Paris Convention provides rules on trademarks, which is one of the investment of 

CAM. Ruritania frustrated Claimant’s legitimate expectation that Ruritania would comply 

with its international obligations.142  

110.TRIPS, Article 15(4) provides ‘[t]he nature of the goods to which a trademark to be 

applied shall in no case form an obstacle to the registration of the mark’.143 The plain 

packaging in the present case is clearly based on the nature of the product, and, since the 

prohibition of the use is closely linked to the registration, it violates this provision.144 

                                                 

138 Total, ¶123; GATS. 

139 Total, ¶123. 

140 Total, ¶123. 

141 Procedural Order No. 2, ¶12. 

142 Cf. Philip Morris/ Notice of Arbitration, ¶6.5. 

143 TRIPS, Article 15. 

144 Kur, p. 202.  
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111.TRIPS, Article 17 allows the member States to provide limited exceptions to the right of 

trademark, but measures which completely annihilate the use of trademark could not fall 

under this narrow exception, which allows, ‘one which only a small diminution of the 

rights in question’.145   

112.TRIPS, Article 20 prohibits to ‘unjustifiably encumbe[r] by special requirements’ the use 

of trademarks.146 The term ‘encumber’ is, according to its ordinary meaning of the word, 

only refer to hampering or limiting the trademark, not totally banning it. 147  Plain 

packaging clearly put special requirement on the trademark which completely prohibit its 

use; thus it breaches this provision. 

113. Respondent may argue that the plain packaging would fall under the exception provided 

under Article 6 quinquies (B) of the Paris Convention. However, the Article only provides 

three legitimate conditions to restrict the use of trademark: when the trademark infringes 

other’s right, when they devoid distinctive character, or when they are contrary to morality 

or public order.148 None of those conditions can be found in the present measures by 

Ruritania.  

114.Respondent also may try to justify the infringement of trademarks under Article 8(1) of 

TRIPS, which allows the State to take ‘measures necessary to protect public health’.149 

However, the provision requires the measure to have causal link with the aim pursued and 

                                                 

145 Canada-Patent Protection, ¶7.30; EC Trademarks, ¶7.650. 

146 TRIPS, Article 20. 

147 Kur, p.202.  

148 Paris Convention, Article 6 quinquies (B). 

149 TRIPS, Article 8(1). 
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to be the least restrictive on the intellectual property rights.150 Plain packaging does not 

have causal link with the prevention of alcoholic abuse, nor is it the least restrictive 

measure for that aim.151  

115.For these reasons, Respondent failed to comply with Articles 15(4), 17 and 20 of the 

TRIPS Agreement, and frustrated CAM’s legitimate expectation. 

C. The ordinance calling for labeling requirement for Reyhan-containing products 

violated the FET standard. 

1. The labeling requirement betrayed Claimant’s legitimate expectation generated 

from the SPF’s guarantee under the SPA. 

116.Under the FET clause, Investor’s legitimate expectation for a State’s compliance of a 

contractual obligation is protected. This rule generates from the general principle of law 

on pacta sunt servanda,152 which links the scope of protection to the obligation under 

umbrella clause.153 For this reason, Claimant relies on the argument made in the context 

of umbrella clause to establish that the State of Ruritania is under obligation to safeguard 

legitimate expectation produced under the present SPA.154 

117.Under the FET clause, Investor’s legitimate expectation for a State’s compliance of a 

contractual obligation is protected. This rule generates from the general principle of law 

                                                 

150 Carvalho, p.253. 

151 See, Memorial, Part Two, I-C-3-a, ¶99. 

152 Lauder, ¶209.  

153 Tudor, p. 196.  

154 See, Memorial, Part One, IV-A. 
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on pacta sunt servanda,155 which links the scope of protection to the obligation under 

umbrella clause.156 For this reason, Claimant relies on the argument made in the context 

of umbrella clause to establish that the State of Ruritania is under obligation to safeguard 

legitimate expectation produced under the present SPA.157Arbitral Tribunals have found 

that breach of a contract leads to a violation of the FET clause.158 Bogdanov v. Moldova159 

and Eureko v. Poland160 are the examples of the decisions that found the contract in the 

context of privatization to be protected under the FET provision. Under this standard, it is 

clear that the SPA generated legitimate expectation over the safety of Reyhan. Because 

the government should have known the risk of Reyhan from the interim report in 2005,161 

the betrayal of the expectation by adopting the ordinance violates the FET clause. 

118.Claimant is aware of the cases which ruled that only the exercise of State’s sovereign 

authority (puissance publique) constitutes violation of the FET clause.162 This limitation 

does not affect the Claimant’s position. What the FET provision protects is not the 

compliance of the contractual obligation per se but the expectation created by the 

                                                 

155 Lauder, ¶209.  

156 Tudor, p. 196.  

157 See, Memorial, Part One, IV-A. 

158 Noble, para.182. 

159 Bogdanov, p. 17. 

160 Eureko, ¶232. 

161 Statement of Claim, ¶16. 

162 E.g., Impregilo/Pakistan, ¶260.  
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contract.163 The assurance on the safety of FREEBREW made in the SPA produced 

legitimate expectation of Claimant that no regulation will be introduced from the 

government on FREEBERW with regards to the risk to human health. Nevertheless, the 

ordinance, which is clearly a sovereign measure, frustrated expectation of Claimant; 

hence it, in any event, violates Article 2. 

2. Reyhan-Labeling also lacked due process of law and was arbitrary. 

119.Due process of law is required under the FET clause. It requires a State to grant affected 

parties a reasonable opportunity to claim its right and to be heard with reasonable time.164 

The absence of such legal procedure does not allow Investors to protect their legitimate 

interest.165 Inexistence of such procedures in a state’s system does not affect the right of 

an investor; the State have to create one.166 

120.In the context of scientific basis for the governmental measures, Methanex v. US the 

Tribunal held that the report of the University of California, which the government relied 

upon to adopt its measure, was subject to ‘public hearing, testimony, and peer-review’, 

and concluded: 

‘such an open and informed debate is the best evidence that it was the best 

evidence that it was not the product of a political sham engineered by 

California’167 

                                                 

163 See, MTD, ¶189, see also, ¶¶166-69; Voss, p.208. 

164 ADC, ¶435 & 445. 

165 See, Tecmed, ¶161-62.  

166 Middle East Cement, ¶143; Kläger, p.227. 

167 Methanex, Part III, Ch. A, ¶101. 
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The holding indicates that the lack of such transparent procedure could be an evidence of 

arbitrary character of the adopted measure.  

121.In the present case, although the ordinance on Reyhan was of general character, it was 

clear that it would specifically affect the limited number of parties, the manufacturers who 

used Reyhan in their products. The government, however, did neither expose the HRI 

report to any public critics, nor provide access of affected parties to the 2005 report until 

Reyhan regulation is finally decided. Respondent also denied the FBI’s claim to be heard 

as it denied the request for further investigation on Reyhan-risk from FBI.168 Even if the 

existing Ruritanian law requires the State to allow the relevant parties to join the decision-

making,169 such a procedure is required under FET. The non-transparent procedure which 

Ruritania followed thus lacked due process and the ordinance was an arbitral measure 

which violated the FET standard. 

E. The bottle size requirement was discriminatory. 

122.In Saluka v. Czech Republic, the Tribunal held discrimination exist if (i) similar cases are 

(ii) treated differently and (iii) without reasonable justification.170 

123.In the present case, as discussed earlier,171 (i) among the same alcoholic industries, (ii) 

the MAB Act had effect only on FREEBREW (iii) without reasonable ground. Hence, it 

constitutes a discrimination. 

                                                 

168 Statement of Claim, ¶17. 

169 Procedural Order No. 3, ¶10. 

170 Saluka, ¶313. 

171 Memorial, Part Two, I-C-3-b. 
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F. As an alternative, Ruritania’s measures cumulatively constitute a breach. 

124.Even though the Tribunal does not find each measures by Respondent to violate each 

standard, they can still constitute a violation of the FET standard. In Rompetrol v. Romania, 

the Tribunal cited RosInvest and held the FET standard may be violated by cumulative 

measures.172 The series of measures in the present case, namely, the non-disclosure of 

HRI report, the MAB Act, and the labeling requirement for Reyhan-containing products 

without consultation or public debate, had common tendency to discriminate FBI as 

discussed above;173 thus they cumulatively constitute a violation of Article 2. 

  

                                                 

172 Rompetrol, ¶271. 

173 Memorial, Part Two, I-C-3-b. 
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PART THREE: DAMAGES 

I. TRIBUNAL SHOULD AWARD MORAL DAMAGES. 

125.Respondent has admitted in its Statement of Defense that it violated applicable law when 

the two executives of FBI,174 and its meaning was clarified by the Tribunal that they are 

what ‘Respondent accepted constituted a breach of its obligation to provide full protection 

and security’.175 Thus, the difference with Respondent is whether moral damage inflicted 

by this violation is compensable or not.  

A. Moral damages are compensable under international investment law. 

126.Moral damage, or non-material damage, is any damage having no effect to assets, wealth 

or income, and for this reason incapable of being quantified with financial or economic 

matter.176 ILC’s Draft Articles provides that a State is under the obligation to make full 

compensation for ‘any damage, whether material or moral, caused by’ its internationally 

wrongful act.177 The precedent which found this customary rule is Lusitania case where 

the Umpire famously stated that ‘such injuries are very real and call for compensation as 

actual damages […]’.178 ICJ agrees with this finding.179 Arbitral Tribunals are also 

                                                 

174 Statement of Defense, ¶17. 

175 Procedural Order No. 1, ¶5. 

176 Wittich, p. 329.  

177 ASR, Article 31. 

178 Lusitania, 7 R.I.A.A. p. 40. (emphasis added). 

179 Diallo, ¶25. 



 

44 

consistent in holding that moral damages are compensable under investment treaties.180 

127.Based on some precedents, the Tribunal in Lemire v. Ukranine formulated requirements 

for awarding moral damages: 

‘- the State’s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the norms 

according to which civilized nations are expected to act;  

- the State’s actions cause a deterioration of health, stress, anxiety, other 

mental suffering such as humiliation, shame and degradation, or loss of 

reputation, credit and social position; and  

- both cause and effect are grave or substantial.’181 

128. While Claimant agrees in the general formation in three elements, each requirement 

requires deliberation taking into account the recent development of this rule.  

1. Violation of any norm may in principle call for compensation of moral damages. 

129.Norms that are violated need not be those ‘according to which civilized nations are 

expected to act’. This narrow limit inserted in the first element in the decision of Lemire 

is not the reflection of general rule. As the Tribunal in Arif v. Moldova correctly stated, it 

was just a reflection of the particular circumstance in the Desert Line.182  

2. Moral damage does not necessarily require specific evidence. 

130.Respondent may argue that concrete evidence of actual damage is required to establish 

that ‘the state action cause[d]’ moral damage in the second requirement. However, in 

Diallo, the ICJ stated that ‘non-material injury can be established even without specific 

                                                 

180 E.g. Desert Line, ¶289. 

181 Lemire/Award, ¶333. 

182 Arif, ¶590. 
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evidence.’ 183  For this reason, it was ‘reasonable to conclude’ that the DRC’s 

internationally wrongful act ‘caused significant psychological suffering and loss of 

reputation’ to Mr. Diallo.184 

3. The requirement of grave and substantial cause and effect exists merely to prevent 

excessive compensation for the victim. 

131.‘Grave and substantial cause and effect’ is a description of ‘exceptional circumstances’185 

where moral damages are compensable. This requirement exists because moral damages 

are often followed by, and equated with, actual financial loss (e.g. medical expense), 

which is counted as a different head of compensation.186 In that case, allowing separate 

compensation for the moral damages would duplicate the payment, which would offer 

unfair advantage to the victim.187 In fact, the Tribunal in Lemire v. Ukraine rejected to 

award moral damage by holding that such damages had ‘already been compensated by 

the significant amount of economic compensation’.188  

132.If there is no such overlap, nothing would prevent the Tribunal to award compensation for 

moral damages. The Tribunal in the present case may do so since it does not need to award 

compensation for any material loss by Respondent’s violation of full protection and 

security standard. 

                                                 

183 Diallo, ¶21. 

184 Diallo, ¶21. 

185 Desert Line, ¶311. 

186 See, Wittich, p.330. 

187 See, Arif, ¶592. 

188 Lemire/Award, ¶344. 
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133.Respondent may argue that mere finding of a violation of international law is sufficient 

restitution as satisfaction,189 and thus compensation is no more necessary. However, that 

position confuses damages to individuals with that to the State. It is stated correctly by 

Commissioner Vicuña in Letelier and Moffitt that:  

‘the question of satisfaction arises not in relation to individuals but in 

relation to another State which could have been offended by a wrongful 

act.’190 

State practice and case law supports this position that mere satisfaction is not proper for 

individuals.191 The compensation thus does not overlap the alleged satisfaction; rather, it 

would be the proper form of restitution in the present case. 

4. Bad faith or fault is not a requirement for compensation. 

134.Respondent may rely on Desert Line v. Yemen to argue that compensation for moral 

damage requires malicious intention by the host State.192 However, the regime of general 

international law is not based on subjective element to find state responsibility, and there 

is no specific reason that investment law or the present BIT is an exception of that general 

rule. A leading commentary shares this view, and points out that fault may only affect the 

amount of compensation. 193  The decision of Desert Line also only mentioned to 

maliciousness in assessing amount of award, not in determining whether it should not 

                                                 

189 ASR, Article 37. 

190 Letelier, 25 R.I.A.A. 17. 

191 Dumberry, p. 38. 

192 Desert Line, ¶290. 

193 Ripinski/Williams, pp. 311-12. 
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award at all.194 

5. Both mental suffering of an executive of and reputational damage to a company 

are compensable. 

135.Harassment to employees could constitute a breach to Investment, FBI in the present case. 

The Tribunal in Desert Line v. Yemen in fact granted moral damages for harassment of the 

claimant’s executives as well as reputational damage to the claimant.195  

136.Moral damages were traditionally accorded to natural person. 196  However, with the 

development of international law on state responsibility, moral damages may be now 

compensated to legal entities. The Desert Line Tribunal awarded compensation for the 

loss of credit of the investor’s company.197  

B. Moral damages should be awarded in the present case. 

1. Mental sufferings of Messrs. Goodfellow and Straw. 

137.Firstly, the detention and the statement issued by Prosecutor’s Office as well as the 

handover of the video caused grave mental suffering to Messrs. Goodfellow and Straw. 

138.The Tribunal in Lemire v. Ukraine admitted that improper and unlawful investigation 

could constitute extreme stress and anxiety, and can be compensated for the moral damage 

                                                 

194 Coriell/Marchili, pp. 229-30. 

195 Desert Line, ¶¶289-91. 

196 E.g., Lusitania, 7 R.I.A.A. p. 40; ILC Commentary to ASR, p. 202, ¶5. 

197 Desert Line, ¶290. 
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inflicted.198  

139.In the present case, the executives were unlawfully captured at the airport, were told they 

were ‘fleeing justice’, detained for 11 days with no reason, and treated on TV as if they 

were criminals.199 It was not a normal course of investigation, but it stigmatized the 

executives as people who actually engaged in bribery. It is reasonable to conclude that 

they suffered extreme stress and anxiety, which were enough to award compensation. 

2. The reputational damage to FBI. 

140.Secondly, Respondent is also obliged to compensate for the reputational damage of FBI. 

As a matter of fact, the Tribunal in Al-Kharafi v. Libya granted the moral damage for the 

loss of reputation of claimant’s company considering abusive cancellation of a project 

which came to be known by the market.200  

141.In the present case, prosecutor office labeled the executives as the people responsible for 

corruption. This statement was broadcasted nationwide with the video of their detention. 

Because Messrs. Goodfellow and Straw represent FBI, it is reasonable to conclude, from 

the analogy to the fact in Al-Kharafi, that people in Ruritania had significantly negative 

image toward FBI.  

II. DAMAGES INCURRED BY CLAIMANT’S SUBSIDIARIES OUTSIDE RURITANIA ARE 

RECOVERABLE. 

142.Compensation must be made for damages incurred by its subsidiaries in other countries 

                                                 

198 Lemire/Award, ¶341; see also, Arif, ¶¶610-11. 

199 Statement of Claim, ¶¶23 & 24. 

200 Al-Kharafi v. Libya and others, 2013, Part 3, 6th, §3. 
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as a result of Respondent’s violation against Investments, FBI and intellectual properties. 

The damages are connected with the violation by proximate causation, and no other 

limitation is put on the scope of the compensable damages. 

143.As a matter of fact, they are subsidiaries whose shares are owned by Claimant. They have 

produced raw materials of beer, including bottles, barley and hops and exported them to 

FBI. The present situation is that because of devastating damages on FBI, those 

subsidiaries also lost a major destination of products and suffered damages. To avoid 

confusion, Claimant notes that it does not claim that the subsidiaries are themselves 

Investments. 

A. The rule of international law on compensation 

144.Without any express provision in the BIT dealing with compensation, customary 

international law of State responsibility governs the scope of compensable damages.201 

The rules were expressed by the Permanent Court of International Justice in Chorzów 

Factory case and has been codified in the ILC’s Articles on International Responsibility 

of States for the Internationally Wrongful Acts.202 

145.The full reparation is the principle, according to which 

‘reparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have 

existed if that act had not been committed.’203  

                                                 

201 ASR, Article 55. 

202 ASR, Articles 31 & 36. 

203 Chorzów Factory, p. 47; see, EDF, ¶109. 
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Compensation must be made for any damages which was caused by State’s internationally 

wrongful act.204 

B. Requirement of ‘proximate causality’ 

146.For damages to be compensated, they must be connected with the internationally wrongful 

act by proximate causality, i.e. they must not be ‘too remote’ or ‘too indirect’ in relation 

to the breach of international law.205 Although various criteria are employed, when the 

occurrence of the damages are natural consequence of the violation and were foreseeable 

at the time of the violation, they can be said to be within the proximate causality.206 

147.It can be legitimately said that damages on companies are within proximate causality 

when they are so closely integrated with Investment. This was recognized in Cargill, Inc. 

v. Mexico, where lost sales of high fructose corn syrup suffered by suppliers operating in 

the United States were recognized as compensable.207 They were recognized as forming 

‘an inextricable part of Cargill’s investment’, that is, Cargill de Mexico, which had 

distributed the products imported from those suppliers in Mexico. Its operation was totally 

dependent on the suppliers.208 

148.Analogically in the present case, FBI’s operation depended on the raw materials imported 

                                                 

204 ILC Commentary to ASR, pp. 219-20, ¶5. 

205 ILC Commentary to ASR, pp. 204-05, ¶10. 

206 Dix, p.121; CME, ¶527. 

207 Cargill, Inc.-1, ¶526. 

208 Cargill, Inc.-1, ¶¶523-24. 
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from CAM’s subsidiaries outside Ruritania.209 They were so deeply integrated into the 

global supply chain centered around FBI,210 and violations against FBI and following 

damages on the subsidiaries are the two sides of the same coin. 

C. No territorial limitation on the scope compensable damages 

149.Respondent may argue that under the BIT damages on investments outside its territory 

are not compensable as they do not qualify as protected Investments. However, such a 

requirement does not exist. 

150.Claimant is aware that in the present BIT there are some references to ‘the territory of the 

other Contracting State’. However, those stipulations do not restrict the scope of 

Respondent’s secondary obligation to compensate. No provision requires that 

compensation be limited to direct damages on Investments. They only qualifies the object 

of primary obligations. 

151.This understanding is supported by Canadian Court, which was requested by Mexico to 

set aside the Award of Cargill, Inc. v. Mexico as the tribunal of the place of arbitration 

under the ICSID Additional Facility Rules. The Superior Court of Ontario held that none 

of the Articles in the Chapter Eleven of the NAFTA ‘set out limits, other than causation, 

as to the nature and scope of damages recoverable.’211 This finding was upheld by the 

Court of Appeal of Ontario, clarifying that 

                                                 

209 Procedural Order No. 3, ¶9. 

210 Statement of Claim, ¶8. 

211 Cargill, Inc.-2, ¶66. 
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‘the criteria for compensable damages provide a causation requirement but 

no specified territorial limitation except in the definitional requirements of 

an investment.’212 

According to the Court of Appeal, 

‘Had there been language in the Chapter 11 provisions that prohibited 

awarding any damages that were suffered by the investor in its home 

business operation, even if those damages related to and were integrated 

with the Mexican investment, that would have been a jurisdictional 

limitation that would have precluded the arbitration panel from awarding 

such damages […].’213 

Supreme Court of Canada also dismissed the request of appeal from Mexico.214 

152.Also, S.D. Myers v. Canada stated in the Second Partial Award, although very briefly but 

clearly, that territorial limitation on recoverability was not found in the language of the 

Chapter Eleven of the NAFTA.215 

153.Similarly, as the present BIT has no provision relevant for the territorial scope of 

compensable damages, subsidiaries’ damages must be compensated in accordance with 

CIL, as long as the proximate causality is affirmed as shown above.216 

154.Our argument is also in conformity with the object and purpose of the BIT. If the States 

Parties intend to achieve any meaningful protection of Investments, compensation is to be 

made for damages on economic operation which is not Investment itself but upon which 

                                                 

212 Cargill, Inc.-3, ¶69. 

213 Cargill, Inc.-3, ¶72. 

214 Cargill, Inc.-4, p. 716. 
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the practical operation of the Investment is dependent.  
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PRAYER FOR RELIEF 

 

Claimant respectfully requests the Tribunal to find at this stage that: 

- the Tribunal has jurisdiction over the present claims including that over the SPA (Article 

6(2) of the BIT). All of the claims are admissible since there is no abuse of process by 

Claimant;  

- Respondent unlawfully expropriated CAM’s Investment relating to FBI by adopting the 

MAB Act and Reyhan ordinance. The plain package requirement under the MAB Act also 

unlawfully expropriated CAM’s trademarks and trade dress rights. (Article 4 of the BIT); 

- even if those measures are not unlawful expropriation, they individually and cumulatively 

violated the FET standard (Article 2(1)(b) of the BIT); and 

- Respondent therefore has the obligation to compensate for the losses that Claimant suffered 

including the moral damages to FBI’s executives as well as reputational damages to FBI 

and the damages to the suppliers outside Ruritania. 

 

Respectfully submitted, 

For and on behalf of Claimant: 

Contifica Asset Management Corp. 

-Team Lauterpacht, XYZ LLP- 


