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STATEMENT OF FACTS 

In the beginning of 2008 the State Fund of Ruritania announced an international tender In 

order to sell the FBI, which was concluded on 30th of June 2008 with the winning bid worth 

300.000.000 USD offered by Contifica Spirits S.p.A (a subsidiary company of Contifica 

Enterprises Plc.). As soon as the Claimant acquired shares of FBI, the company started to 

invest in it so that it could be modernized. The changes were applied to technology, design 

and equipment. In 2010 in nation-wide competition FBI was recognized as “the safest place to 

work” due to the modernization process. Later on the brewery was integrated into Contifica 

Group’s procurement network with the subsidiary companies supplying bottles, aluminum 

cans, yeast, hops and barley to FBI. On the 17th of March 2010 part of the shares of the 

brewery was transferred for 5.000 USD to Contifica Asset Management Corp. On the same 

day the company acquired tights to intellectual property and trade dress used by FDI. On 20th 

of November the Republic of Ruritania introduced the Regulation of Sale and Marketing of 

Alcoholic Beverages Act, which implemented regulations concerning distribution of alcohol 

beverages, including beer, labeling obligations and prohibition regarding the sale of alcoholic 

beverages in containers with capacity over 0.5 l. Subsequently, FBI had to introduce a 

reconfiguration of its bottling line due to the fact that its flag product FREEBREW was 

decanted in 0.8 l. bottles. On 1st of December 2011 the Prosecutor’s Office of Ruritania 

commenced investigation claiming that Messrs Goodfellow and Straw committed a crime of 

bribery concerning the acquisition of FBI shares. On 19th of December The investigation 

transformed into ongoing criminal proceedings that resulted in an arrest and detention of both 

executives lasting from 23rd of December 2011 till 3rd of January 2012.  In addition, on the 

day of the arrest Free TV broadcast the material showing the arrest at the Freecity Airport 

International that came from the security camera. On 15th of June 2012 the HRI released a 

report claiming that the consumption of Reyhan, a substance used in production of 

FREEBREW, leads to higher risk of cardiac complications. On 30th of June the Ruritanian 

Ministry of Health issued an ordinance containing an obligatory provision to write that the 

product contains Reyhan on its label. Subsequently, the Claimant wrote to the Ministry 

pleading to revoke the ordinance but the Ministry denied. The sales of FBI dropped firstly by 

60% in first two quarters of 2011 and secondly decreased by another 20% revenue’s worth of 

2011. On 15th of March 2012 FBI reduces its production from 130.000.000 decaliters to 
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5.000.000 decaliters. On 31st of May the Claimant renews its motions to the President of 

Ruritania invoking Article 8 of the BIT. Finally, on 30th of September the Statement of Claim 

is issued, followed by the Statement of Defence issued on 15th of December 
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I. THE TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS BASED ON 

THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT BY 

THE STATE PROPERTY FUND OF RURITANIA AND THOSE CLAIMS ARE 

ADMISSIBLE 

A. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY 

CAM 

1. Circumstances surrounding acquisition of shares of FBI. 

According to Statement of claim, in the beginning of 2008 the State Property Fund of 

Ruritania decided to sell the FBI to a private investor and an international tender was 

announced. Five companies submitted their bids, including Contifica Spirits S.p.A., which is a 

fully owned subsidiary of Contifica Enterprises Plc.  

On 30 June 2008 Contifica Spirits was declared the winner of the tender. On the same day 

Contifica Spirits and the State Property Fund of Ruritania entered into a share purchase 

agreement providing for the acquisition of all shares in FBI for USD 300,000,000. 

On 17 March 2010, as part of the intra-group restructuring the shares in FBI were transferred 

from Contifica Spirits to Claimant. On the same day Claimant acquired rights to the principal 

intellectual property used by FBI.  

2.  Recognition of investment in international investment law. 

The definition investment is key to the scope of application of rights and obligations of 

investment agreements and to the establishment of the jurisdiction of investment treaty-based 

arbitral tribunals. As far as the definition of investment is concerned, most investment 

agreements adopt an openended approach which favours a broad definition of investment1. 

According to Rudolf Dolzer and Christof Schreuer, investments often take place through the 

acquisition of shares in a company that has a nationality different from that of the investor2. 

There is a question if shareholders can pursue claims for damage done to the company? 

Arbitral practice shows without any doubts that the shareholder may pursue claims for actions 

by the host state that affects company’s value and profitability. Shareholder protection 

extends also to the assets of the company.  

                                                                 
1
 http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-

internazionali-in -materia.pdf 
2
 R. Dolzer, Ch. Schreuer, Principles of International Investment Law, New York 2008. 

http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-internazionali-in-materia.pdf
http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-internazionali-in-materia.pdf


  NI TEAM 

3. The terms of investment under the BIT 

According to article 1.1 of BIT: The term "Investment" means every asset which is directly or 

indirectly invested in accordance with laws and regulations of the Contracting State in which 

territory the Investment is made by Investors of the other Contracting State. The Investments 

include in particular, but not exclusively:  

(a) movable and immovable property as well as any other rights in rem, such as mortgages, 

liens and pledges;  

(b) shares of companies and other kinds of interest in companies;  

(c) returns reinvested, claims to money which has been used to create an economic value or 

claims to any performance having an economic value;  

(d) intellectual property rights, in particular copyrights and related rights, patents, utility-

model patents, industrial designs, trademarks, plant variety rights; 

(e) trade-names, trade and business secrets, technical processes, know-how, and good-will; 

and,  

(f) concessions under public law, including concessions to search for, extract or exploit 

natural resources.3  

Acquisition of shares and all intellectual property rights of FBI by CAM has to be considered 

as an investment in light of provisions of this article.  

4.  Recognition of investor in international investment law. 

Generally, we can differentiate two types of investors: natural and legal (juridical) persons. In 

the majority of cases, the investor is a company (legal person). The foreignness of the 

investment is determined by the investor’s nationality. Some investment agreements also 

introduce alternative criteria, such as a requirement of residency or domicile. Many 

companies today operate in ways that can make it very difficult to determine nationality. 

Tribunals have usually adopted the test of incorporation or seat rather than control when 

determining the nationality of a legal person, unless the agreement provides different 

solution. Thus, it is the general practice in investment agreements to specifically define the 

                                                                 
3
 article 1.1 of BIT 
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objective criteria which make a legal person a national, or investor, of a Party, for purposes 

of the agreement.4 

5.  The terms of investor under BIT 

According to article 1.3 of BIT: The term "Investor" means with regards to each Contracting 

State refers to  

(a) any natural person who is citizen or national of, or who is permanently residing in each 

Contracting State in accordance to its laws; and,  

(b) any entity which is established in accordance with, and recognised  as a legal person by 

the law of that Contracting State, irrespective of whether or not its liabilities are limited and 

whether or not it is a profit seeking company, agency, association or firm;  

which is the owner, possessor or shareholder of an Investment in the territory of the other 

Contracting State.5 

Without any doubts, CAM is fulfilling all conditions highlighted in this article and CAM can 

be define as investor because it was established in accordance with, and is recognized as a 

legal person by the law of The State of Cronos, which is a party of BIT.  

 

B. CLAIMS SUBMITTED BY CAM ARE ADMISSIBLE IN LIGHT OF THE FACTS 

SURROUNDING ACQUISITION OF SHARES IN FBI. 

1. The transfer of share was admissible in terms of purchase of shares agreement and the 

actions of CAM are not to be considered as treaty shopping. 

The term “treaty shopping” means situation where an intermediate holding company is 

structured in a third state that has a more advantageous treaty in terms of investment 

protection with the host state. Treaty shopping is a commonly used scheme for multinational 

corporations to provide the jurisdiction of arbitral tribunals.6  

                                                                 
4
 http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-

internazionali-in -materia.pdf 
5
 article 1.3 of BIT 

6
 Xiao-Jing Zhang, Proper interpretation of corporate nationality under international investment law to prevent 

treaty shopping 

http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-internazionali-in-materia.pdf
http://pcnitalia.sviluppoeconomico.gov.it/download/definizione-di-investitore-e-di-investimento-negli-accordi-internazionali-in-materia.pdf
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According to article 11.1 of the share purchase agreement between State Property Fund of 

Ruritania and Contifica Spirits S.p.A, neither Party may assign any of its rights or obligations 

under this Agreement, except that the Purchaser may assign all of its rights and obligations 

under this Agreement by way of substitution to any company, which is a member of the 

Contifica Group.7 Shares in FBI were transferred from Contifica Spirits to Claimant as part of 

the intra-group restructuring. Claimant acquired rights to the principal intellectual property 

used by FBI. Whole transaction was in accordance with article 11.1 of the share purchase 

agreement. 

According to Jan Paulsson, it is of crucial importance to distinguish jurisdiction from 

admissibility. Decisions of tribunals which do not respect jurisdictional limits may be 

invalidated by a controlling authority. But if parties have consented to the jurisdiction of a 

given tribunal, its determinations as to the admissibility of claims should be final. Mistakenly 

classifying issues of admissibility as jurisdictional may therefore result in an unjustified 

extension of the scope for challenging awards, and frustrate the parties’ expectation that theis 

dispute be decided by the chosen neutral tribunal.  

To understand whether a challenge pertains to jurisdiction or admissibility, one should 

imagine that is succeeds: 

- If the reason for such an outcome would be that the claim could not be brought to the 

particular forum seized, the issue is ordinarily one of jurisdiction and subject to 

further recourse. 

- If the reason would be that the claim should not be heard at all (or at least not yet), 

the issue is ordinarily one of the admissibility and the tribunal’s decision is final.  

Specific applications of this concept may be subject to discussion. Yet the aim promoted by 

the approach suggested above should provide a focus for such debates. Once it is established 

that the parties have consented to the jurisdiction of a particular tribunal, there is a powerful 

policy reason- giving the multiplicity of for a which might otherwise come into play 

internationally, with hugely different practical outcomes- to recognize its authority to dispose 

conclusively of other threshold issues. Those are matters of admissibility: alleged 

                                                                 
7
 Article 11.1 of the Share Purchase Agreement between State Property Fund of Ruritania and Contifica Sp irits 

S.p.A 
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impediments to consideration of the merits of the dispute which do not put into question the 

investiture of the tribunal as such.8 

In our case without any doubt the tribunal has jurisdiction in this case. Furthermore the 

tribunal has jurisdiction of admissibility of treaty shopping. 

  

II.  THE TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS BASED ON 

THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT BY THE 

STATE PROPERTY FUND OF RURITANIA AND THOSE CLAIMS ARE 

ADMISSIBLE. 

A. TRIBUNAL DOES HAVE JURISDICTION TO DELIVER THE VERDICT 

CONCERNING BREACH OF THE SHARE PURCHASE AGREEMENT BY THE 

STATE PROPERTY FUND OF RURITANIA. 

1.  The recognition of umbrella clauses in international law. 

Umbrella clauses are very common to investment treaties. They are also known as 

“observance of undertakings” clauses. Under a more expansive version, each state commits to 

observe any obligation it may have entered into with regard to investments9. 

The tribunal in SGS v. Philippines (January 2004) interpreted umbrella clause to say, and to 

say clearly, that each Contracting Party shall observe any legal obligation it has assumed, or 

will in the future assume, with regard to specific investments covered by the BIT. 10 But despite 

firmly concluding that the provision means what it says, the tribunal then decided that an 

exclusive forum selection clause in the contract precluded it from adjudicating the alleged 

breach of contract, a necessary antecedent to deciding the treaty claim. As a result, the 

tribunal stayed arbitration proceedings pending resolution of the contract claim in the forum 

contemplated in the contract.11 The emerging consensus is that a clause requiring the State to 

                                                                 
8
 Jon Paulsson, Jurisdiction and Admissibility, Global Reflect ions on International Law, Commerce and Dispute 

Resolution, November 2005 
9
 E.g., Treaty between United States of America and the Argentine Republic Concerning the Reciprocal 

Encouragement and Protection of Investment, art. II(2)(c) (Oct. 20, 1994) 
10

 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines , ICSID Case No. ARB/02/6, para 

115 
11

 http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-

remapping-of-the-ju risprudence/ 

http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
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“honour all of its obligations/commitments” does in fact “elevate” a contract breach to the 

realm of a BIT obligation for the State.12 

There are also more recent umbrella clauses decisions, which have to be taken into account 

when considering CAM’s claim: 

SGS v. Paraguay (February 2012): Contract obligations regarding forum selection had no 

bearing on whether the state breached other, independent obligations in the contract, and the 

state failed to establish that if the investor had breached other aspects of the contract, which 

was not proven, then such breach would have relieved the state of its contractual obligations; 

breach of the umbrella clause did not require an abuse of sovereign power. 13 It is important 

to divide the fact that the umbrella clause elevates contractual obligations to BIT obligations 

from the issue whether the forum selection clause prevent the claimant from successfully 

invoking it. 

EDF v. Argentina (June 2012): Breach of a contract between an Argentine province and a 

company in which the claimant was a majority shareholder constituted a breach of the 

umbrella clause.14 

2. The respondent breached article 6.2 BIT. 

In BIT between Ruritania and Cronos there is a provision establishing umbrella clause. 

According to article 6.2 BIT, each Contracting State shall fulfill any other obligations it may 

have entered into with an Investor or an Investment of an Investor of the other Contracting 

State.15 

3. The contract concerning acquisition of shares in FBI between state property fund of  

Ruritania and Contifica Spirits does allow further transfer of shares. 

As it was mentioned in I.B.1, Shares in FBI were transferred from Contifica Spirits to 

Claimant as part of the intra-group restructuring. Claimant acquired rights to the principal 

intellectual property used by FBI. Whole transaction was in accordance with article 11.1 of 

the share purchase agreement.  

                                                                 
12

 Khawar Qureshi QC, Bilateral Investment Treaties  (BITs): The Essentials  
13

 http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-

remapping-of-the-ju risprudence/ 
14

 http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-

remapping-of-the-ju risprudence/ 
15

 article 6.2 BIT 

http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
http://kluwerarbitrationblog.com/blog/2013/01/17/umbrella-clause-decisions-the-class-of-2012-and-a-remapping-of-the-jurisprudence/
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B. CLAIMS ARE ADMISSIBLE. 

1.  Ruritania breached guarantees of share purchase agreement. 

According to point 9.2.1 of the schedule of warranties and representations, to the best of its 

knowledge the products of the Brewery do not pose any risks to the consumers, other than 

those which are ordinary for similar alcoholic beverages16. Claimant was guaranteed that the 

products of FBI do not pose any health threats other than those ordinary for alcoholic 

beverages. In June 2011 the HRI released a report claiming that consumers of FREEBREW 

beer were exposed to a higher risk of cardiac complications due to the effects of 

Methyldioxidebenzovat, an active chemical ingredient found in Reyhan concentrate. In July 

2011, FBI was provided with access to the report and the underlying materials and 

discovered that in 2005 an interim report, which came to the same conclusions, was sent by 

the HRI to the Ministry of Health and Social Security.17 

According to article 5 of Articles of International Law Commission, State Property Fund can 

be considered as a part of state authority and furthermore Rurutania can be called to account 

(similar in Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7; Salini 

Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4 ). 

 

III. RURITANIA VIOLATED ITS OBLIGATIONS UNDER THE BIT OR 

INTERNATIONAL LAW TOWARDS CAM BY ADOPTING THE MEASURES 

FOR THE REGULATION OF MARKETING AND SALE OF ALCOHOL AND 

IMPOSING FURTHER REQUIREMENTS FOR MARKETING AND SALE OF 

FREEBREW BEER 

A.  THE RECOGNITION OF THE EXPROPRIATION 

In the international investment law we can differentiate between two general forms of the 

expropriation: the formal (direct) expropriation and informal (indirect) expropriation.  

A direct expropriation occurs when a state deprives a legal entity of a title deed. The indirect 

expropriation occurs when the host state interferes with the rights of the foreign owner 

                                                                 
16

 Point 9.2.1 of the Schedule of warranties and representations 
17

 Statement of claim 
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without a formal taking a title. Indirect expropriation refers particularly to such matters as: 

public health, the environment, or general changes in the regulatory system which may 

prompt a state to regulate foreign investments18.   

In the practice of the past three decades, most cases relating to expropriation paid the most 

attention to the controversy if a ‘taking’ had actually taken place.  

Another element that is important as far as expropriation is concerned are the conditions 

under which a state may expropriate alien property. The classical requirements for a lawful 

expropriation are: public purpose, non-discrimination as well as prompt, adequate, and 

effective compensation19. 

The same regulation is included in Article 4 of the Treaty of Mutual Promotion and Protection 

of Foreign Investment concluded between The Republic of Ruritania and The State of Cronos 

(BIT) stating that investments by investor of either Contracting State may not directly or 

indirectly be expropriated, nationalized or subjected to any other measure taken by a 

Contracting State or a state agency of the Contracting State the effect of which would be 

equivalent to expropriation or nationalization in the territory of the other Contracting State 

except where such Expropriation is: 

a) For the public benefit, 

b) Non-discriminatory, 

c) Carried out under the due process of law; and 

d) Against compensation 

A traditional issue concerning expropriation disputes underlines the consequences of illegal 

expropriation. In case of indirect expropriation, illegality will present a common rule, since 

there will be no compensation. There is also a general principle stating that because there are 

two various forms of expropriation, the division goes further and shows two different types of 

compensation: illegal expropriation is followed by damages and for legal expropriation 

compensation is provided. 

According to Marek Jeżewski when one analyzes some particular standards of treating 

investments and investors, it can be noticed that it deals repeatedly with a situation, in which a 
                                                                 
18

 R. Dolzer, Ch. Schreuer, Principles of International Investment Law, New York 2008.  
19

 Ibidem. 



  NI TEAM 

single conduct of a state did not have a legal consequence, but only  

a composition of acts implied a violation of some standards, which is characteristic for  

a creeping expropriation. 

In addition, the International Law Commission (ILC) points out that the responsibility for  

a wrongful act should take a form of a composite act. Article 15 of the ILC about the 

Responsibility of States for internationally wrongful acts says:  

1. The breach of an international obligation by a State through a series of actions or 

omissions defined in aggregate as wrongful occurs when the action or omission occurs which, 

taken with the other actions or omissions, is sufficient to constitute the wrongful act. 

2. In such a case, the breach extends over the entire period starting with the first of the 

actions or omissions of the series and lasts for as long as these actions or omissions are 

repeated and remain not in conformity with the international obligation20. 

In case CAM v. Republic of Ruritania the phenomenon of indirect expropriation can be easily 

recognized due to the fact that the State did not formally deprive the Claimant of the title 

deed. We can describe the actions of the Republic of Ruritania as cumulative steps which 

were aiming at preclude the Claimant from enjoying his property, without taking a title.  

 

B. THE IMPLEMENTATION OF THE MAB ACT VIOLATED RURITANIA’S 

OBLIGATIONS UNDER THE BIT AND INTERNATIONAL LAW 

The actions of the Republic of Ruritania have a character of the indirect expropriation. The 

implementation of Regulation of Sale and Marketing of Alcoholic Beverages Act, proves that 

the infringement of Ruritania’s obligations, which were guaranteed in the BIT, was concluded 

after acquisitions of shares. 

It cannot be denied that the dramatic change of Ruritania’s laws and regulations governing 

sale and marketing of beer constituted an illegal act. Furthermore, as a result of the 

implementation of all these regulations contained in MAB Act, FBI’s sales dropped by 

approximately 60% during the first two quarters of 2011 with the company incurring lost 

revenues of around 10 million US dollars.  
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Moreover, the introduction of the new labeling regulations, which strongly hit the FBI’s flag 

product FREEBREW, caused further drop of sales FBI sales by another 20%, with its revenue 

in the last quarter of 2011 falling to 10% of the revenue for the same period of 2009 so the 

audited IFRS reports. Consequentially the brewery was forced to implement a large-scale 

redundancy program terminating employment of over half of its employees.  

As a result of major financial problems in FBI the Board of Directors of FBI made a decision 

to decrease the output to 5.000.000 decaliters per annum. Thus, due to the rapid fall in 

revenue and profit FBI went into debts.   

The implementation of the MAB Act changed drastically the laws and regulations governing 

sale and marketing of beer including those concerning the labelling as well as connected to 

them intellectual property rights. It has to be indicated that within the transfer of shares in FBI 

from Contifica Spirits, the CAM acquired rights to the principal intellectual property used by 

FBI, including Ruritanian registered trademarks corresponding to the beer brands produced by 

FBI and trade dress registrations with respect to the designs of the beer bottles and cans, 

including the iconic 0.8 l. FREEBREW bottle. As shown above the provisions of the MAB 

Act negatively influenced the whole line of production and distribution of FBI’s alcoholic 

beverages. 

Additionally, the MAB Act stated that any alcohol shall be served or sold in containers, which 

quantity did not exceed that of 0.5 l. That particular obligation can act as a discriminatory 

measure, which was targetting the beer brands produced by FBI, including earlier mentioned 

FREEBREW, which was traditionally sold in 0.8 l. bottle. This capacity of bottle 

distinguished this beer from every other brand. It has to be highlighted that he Republic of 

Ruritania had no grounds to dictate the producer what capacity the bottle should have. 

Therefore, by implementing this regulation Ruritania infringed the intellectual property rights, 

which were acquired by CAM with the transfer of shares. 

Another of Ruritania’s infringements of the intellectual property rights refers to labelling. 

MAB Act constitutes that the label should be plain white and all the text on the label should 

be of the same colour and written in the same font. CAM as a private investor had acquired 

the intellectual property rights also to trademarks, corresponding to the beer brands produced 

by FBI.  
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Taking all of the afore mentioned regulations and its implications constituting illegal 

expropriation into account the Tribunal should come to a conclusion that the Republic of 

Ruritania breached its obligations towards the Claimant under the BIT and international law.  

 

C.  RURITANIA BREACHED THE FAIR AND EQIITABLE TREATMENT 

CLAUSE GUARANTEED IN THE ART. 3.1.C OF THE BIT 

There is an objective standard in the international investment law which introduces the 

general prohibition concerning the application of neither discriminatory nor arbitrary 

measures. 

The concept of discrimination is correlated to it arbitration might be in phase with the 

International Human Rights Protection, in which the prohibition of discrimination constitutes 

one of the main heads defining obligations of states. Article 2 of the Universal Declaration of 

Human Rights implies a following regulation: Everyone is entitled to all the rights and 

freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, birth or 

other status. Furthermore, no distinction shall be made on the basis of the political, 

jurisdictional or international status of the country or territory to which a person belongs, 

whether it be independent, trust, non-self-governing or under any other limitation of 

sovereignty21. 

Another source of international law which might be also implied in foreign direct investment 

law is the International Covenant on Civil and Political Rights. Article 2 of the Convent 

guarantees following rights: all people who are on the territory of a state and come under its 

jurisdiction without distinction of any kind, such as race, colour, sex, language, religion, 

political or other opinion, nationality, social background, wealth state, birth or any other 

circumstances.22    

As far as other international treaties are concerned The Energy Charter Treaty offers 

regulations concerning protection of investment, that are both widely known as well as 

introduced in many countries. However, its provisions are restricted merely to the economic 
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sector. That is the reason why we are able to use its resolutions in the investment law 

arbitration. 

In Article 10 section 1 of the Energy Charter Treaty one can find a clause, which prohibits 

discriminatory and arbitral treatment in investment law. It states that each Contracting Party 

shall, in accordance with the provisions of this Treaty, encourage and create stable, 

equitable, favourable and transparent conditions for Investors of other Contracting Parties to 

make Investments in its Area. Such conditions shall include a commitment to accord at all 

times to Investments of Investors of other Contracting Parties fair and equitable treatment. 

Such Investments shall also enjoy the most constant protection and security and no 

Contracting Party shall in any way impair by unreasonable or discriminatory measures their 

management, maintenance, use, enjoyment or disposal. In no case shall such Investments be 

accorded treatment less favourable than that required by international law, including treaty 

obligations. Each Contracting Party shall observe any obligations it has entered into with an 

Investor or an Investment of an Investor of any other Contracting Party23 . This sensible 

approach should have a big impact on the ruling delivered by the Tribunal due to the fact that 

it presents a well-known definition of discriminatory measure and thus, can be regarded as a 

customary international law applied in myriads of cases. Here, it proves that the MAB Act 

contains discriminatory measures, although they are not openly described as such, they have 

such an effect. 

In Article 3.1.c of BIT a fair and equitable treatment clause was also implemented as follows: 

neither Contracting State shall in its territory impair by arbitrary or discriminatory measures 

the management, maintenance, use, enjoyment or disposal of Investments of Investor of the 

other Contracting State. It shows that although both Contracting States were obliged to act 

according to those provisions and yet the actions of the Republic of Ruritania prove that the 

host State broke the conditions of the BIT by introducing the discriminatory measures 

included into the MAB Act. Therefore, the Tribunal should award damages to the Claimant, 

which suffered due to indirect expropriation due to the discriminatory behaviour of Ruritania.  

What is more, further step taken by Ruritania to harm the Claimant and expropriate it 

indirectly, was the report of the Human Health Research Institute (HRI) issued on 15 June 

2011, which offered an opinion that the consumers of FREEBREW beer were exposed to a 

higher risk of cardiac complications. Consequently, five days later, the Ministry of Health and 
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Social Security adopted an ordinance, which required any product containing Reyhan 

concentrate to have a label containing a warning: “This product contains Reyhan concentrate, 

consumption of which according to the results of scientific research may lead to higher risk of 

cardiac complications”. It cannot be omitted that the analysis conducted by the HRI contained 

numerous flaws as well as faulty raw data collection. Moreover, the HRI’s conclusions were 

drawn in particular with regards to the effect of the daily consumption of a much higher 

dosage of Methyldioxidebenzovat than can be found in FREEBREW. What is more, the 

report has failed to consider the effects of Methyldioxidebenzovat while accompanied with 

alcohol and other ingredients of FREEBREW. It clearly shows that the HRI report ’s main aim 

was to target the FBI’s most characteristic beer brand FREEBREW as it was the only 

alcoholic beverage that had Reyhan on a list of its ingredients. Therefore, it should be 

highlighted as a main cause of the drop of FREEBREW sales due to the fact that the clients 

were scared of the negative influence of Reyhan used in production of FREEBREW, what 

was strongly suggested by HRI’s report.  

Subsequently, FBI wrote to the Ministry of Health and Social Security a letter requesting a 

revision of the false report due to its harmful impact on FBI’s business. The brewery also 

attached a report from an independent scientist, who presented an opinion that the HRI report 

had failed to consider other factors such as smoking, diet and weight of the examined 

individuals. Despite all of these efforts concerning the review process of the HRI’s report, the 

Ministry denied this request. 

As a direct consequence of releasing the ordinance of the Ministry of Health and Social 

Security, other beer producers used a slogan “Reyhan free” in the TV advertisements which 

obviously aggravated the marketing position of FBI. Additionally its reputations among the 

clients were tarnished. Thus reducing the distribution of FREEBREW even more.  

 

D.  RURITANIA IS LIABLE FOR PAYING DAMAGES TO THE CLAIMANT 

1. As a consequence of implementation of MAB Act, CAM has incurred a major loss of 

its income 

There is a crucial principle in the international investment law under which reparation must, 

as far as possible, restore the situation that would have been existed, had the illegal act not 

been committed. The reparation must, as much as possible eliminate all the consequences of 
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the illegal act and re-establish the situation which would, in all probability, have existed if 

that act had not been committed24. 

It cannot be forgotten that after the acquisition of shares by the Contifica Spirits from the 

State Property Fund in Ruritania, the whole Contifica Group made significant investment in 

the technology, design and equipment of the brewery transforming it into a state of the art 

facility. As a result of this investment the output of the brewery increased by 30% to 

130,000,000 decaliters per annum.  

According to the above mentioned principle, damages for a violation of an international law 

have to reflect the damage actually suffered by the victim. Following this principle, if the 

MAB Act had not come into force, FBI Brewery would have been  

a dynamically developing company until today. Taking into account all of the measures used 

by Ruritania the most damaging was the implementation of the MAB Act.  

Similar situation had already occurred in the case Petrobart v. The Kyrgyz where the tribunal 

adjudicates: in so far as it appears that Petrobart has suffered damage as a result of the 

Republic’s breaches of the Treaty, Petrobart shall so far as possible be placed financially in 

the position in which it would have found itself, had the breaches not occurred 25. 

It cannot be omitted that because of a dramatic change of Ruritania’s laws and regulations 

governing sale and marketing beer, FDI lost a big part on its income. While in 2010 FDI 

produced 130,000,000 decaliters per annum, in 2012 FDI decreased the output to 5,000,000 

decaliters per annum. 

The actions of the Republic of Ruritania resulted in the complete loss of the benefit of such a 

big investment as FDI, including its modernization, and of the value of the rights guaranteed 

in the BIT. In the preamble of this bilateral treaty the government of the Republic of Ruritania 

included an obligatory provision concerning creation of favourable conditions for Investments 

by Investor of either Contracting State in the territory of the other Contracting State, which it 

ultimately breached. Therefore the Claimant is entitled to damages for the lost income, which 

constitutes indirect expropriation.  

 

                                                                 
24

 Ibidem. 
25

 italaw.com/cases/documents/826 



  NI TEAM 

In case PSEG v. Turkey the claimant pleads also the case of Polish Chorzów factory, which 

did obtain the indemnity for its cost incurred. The adjustment o f the Permanent Court of 

International Justice could be also applicable in the presently adjudicated case 26 as it indicates 

the circumstances of indirect expropriation, which are similar to the presently adjudicated 

case. 

Because of the all of the above mentioned illegal actions of the Republic of Ruritania the 

Tribunal should deliver an arbitral award that condemning the Respondent and adjudicate the 

full reparation for the injuries caused to the Claimant so as to as far as possible wipe out all 

the consequences of the illegal act and re-establish the situation which would, in all 

probability, have existed if that act have not been committed27. 

All in all, The Republic of Ruritania violated its obligations implied in the BIT. First of all, it 

breach the fair and equitable clause which was guaranteed not only in BIT, but also other 

international common treaties guaranteeing non-discriminatory and non-arbitrary measures – 

The Energy Treaty Charter, for instance. Therefore, The Tribunal should follow those sensible 

approaches to the subject of damages for illegal expropriation. Furthermore, the cumulative 

actions, including the implementation of MAB Act and the ordinance adopted by the Ministry 

of Health and Social Security, strongly prove that the Republic of Ruritania is responsible for 

indirect expropriation and thus, the damages are due.  

 

IV. MORAL DAMAGES MAY IN PRINCIPLE BE AWARDED BY THE 

TRIBUNAL TO CLAIMANT FOR THE ARREST OF MESSRS 

GOODFELLOW AND STRAW, WHICH RESPONDENT ACCEPTS 

CONSTITUTED A BREACH OF ITS OBLIGATION TO PROVIDE FULL 

PROTECTION AND SECURITY 

 

A. RECOGNITION OF MORAL DAMAGES IN INTERNATIONAL LAW 

Moral damages have been both a controversial and a long discussed concept. Although it is 

still unclear and hard to define, many trials have been made. One of the earliest, being one of 

the best at the same time, is an observation made by Umpire Parker during the law 
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proceedings led by United States – Germany Mixed Commission of 1923 adjudicating the 

case of the sinking of the British liner Lusitania by a German submarine. He states that moral 

damages are very real and the mere fact that they are difficult to measure or estimate by 

money standards makes them nonetheless real and affords no reason why the injured person 

should not be compensated 28 .Thus the reality of the moral damages suffered cannot be 

undermined. 

As the experience and the number of cases concerning moral damages grew, their meaning 

transformed. The most modern as well as well-known definition has been written down by the 

International Law Commission to its Draft Articles on Responsibility of States for 

Internationally Wrongful Acts. Simply put moral damages are the opposite of material 

damages, however Article 31 of the ILC Articles provides that a State must make full 

reparation for any ‘injury’ caused […]by an internationally wrongful act29. The key term 

here is ‘injury’, which is later on explained as any damage, whether materialor moral, caused 

by the internationally wrongful act of a State30. The importance of moral damages cannot be 

denied.  

Another source of knowledge about moral damages is given in ILC Articles in form of a list 

that illustrates examples of moral damage. It comprises of: loss of loved ones, pain, suffering, 

humiliation, affront to sensibilities associated with intrusion on a person, home or private life. 

A similar definition consisting of enlisting of values, which were harmed, can constitute a 

base for moral damages is given by S. Wittich: first, it includes personal injury that does not 

produce loss of income or generate financial expenses. Secondly, it comprises the various 

forms of emotional harm, such as indignity, humiliation, shame, defamation, injury to 

reputation and feelings, but also harm resulting from the loss of loved ones and, on a more 

general basis, from the loss of enjoyment of life. A third category would embrace what would 

be called non-material damage of a ‘pathological’ character, such as mental stress, anguish, 

anxiety, pain, suffering, stress, nervous strain, fright, fear, threat or shock. Finally, non-
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material damage would also cover minor consequences of a wrongful act, e.g. the affront 

associated with the mere fact of a breach or, as it is sometimes called, ‘legal injury’31. 

After comparing all of the definitions, it is clear that the idea of moral damages can and 

should be applied also in international investment arbitration. It can be easily noticed that this 

institution finds its application when a State commits a wrongful act, which is directed at 

Investor. There are only few arbitral awards delivered that directly decide whether 

compensation is due for moral damages, however, that should not be a reason to withhold 

judgment on this subject. 

 

B. THE TRIBUNAL HAS THE POWER TO AWARD MORAL DAMAGES TO 

CLAIMANT FOR THE ARREST OF MESSRS GOODFELLOW AND STRAW 

The question of protection that should be given to the Investor stands for one of the basic 

provisions included in The Treaty of Mutual Promotion and Protection of Foreign Investment 

between The Republic of Ruritania and The State of Cronos (BIT). Both States recognized the 

importance of protection already in The Preamble, where they agreed that it is essential to the 

prosperity of both nations and the welfare of their nationals32. The idea is further mentioned 

in Article 2 (1b) detailing that: each Contracting State shall in its territory in every case 

accord Investments by Investors of the other Contracting State […] full protection and 

security under this Treaty33. 

First of all it must be underlined that The Treaty was and still is still in force, when the arrest 

of MessrsGoodfellow and Straw took place, and thus the States should act according to its 

provisions. It cannot be denied that those provisions were breachedby The Republic of 

Ruritania, which admits to breaching its obligation to provide full protection and security.  

Secondly, the Treaty further states that unless a dispute is settled amicably, it will give the 

Investor the right to submit it to international arbitration. This prerogative was fully used by 

the Claimant, who after numerous unsuccessful endeavors of achieving settlement, directed its 

claim to the German Institution of Arbitration (DIS) on 30th of September 2012.  
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Thirdly, as previously stated moral damages are part of the investor – state arbitration 

disputes’ matter. It cannot be denied that the Claimant suffered injury to his international 

standing, credit and prestigedue to unlawful arrest and detention of MessrsGoodfellow and 

Straw. The reputation, credit and prestige of the company suffered because its employees 

were detained and their good name was tarnished. Moreover, the executives were not able to 

carry out their work obligations hindering the fluency of the managing process of the 

company.Additionally, both employees would otherwise have difficulties trying to seek any 

form of compensation for unlawful detention as well as other specific circumstances such as 

mental suffering surrounding their arrest on 23rd of December 2011. Therefore, the Tribunal 

should take into consideration all previously mentioned arguments and acknowledge the 

injury caused to both MessrsGoodfellow and Straw and Contifica Asset Management Corp. as 

one claim for moral damages that both entities are entitled to ask for, because it is rightful and 

just. 

Furthermore, the concept of moral damages has been previously adjudicated in international 

arbitration proceedings e.g. Benvenuti and Bonfant v. People’s Republic of Congo, 

PeyCasado and President Allende Foundation v. Republic of Chile or Desert Line Projects 

L.L.C. v. Yemen all being the subject of International Centre for Settlement of Investment 

Disputes (ICSID) awards. The only major reason for declining commencing of the 

proceedings so far was the restricitive language of the arbitration clause contained in a state 

contract under which the tribunal was constituted, mentioned in Antoine Biloune (Syria) & 

Marine Drive Complex Ltd. (Ghana) v. Ghana Investment Centre & Government of Ghana, 

which is not applicable in this case. 

To sum up, the Tribunal may award moral damages to Claimant for the arrest of 

MessrsGoodfellow and Straw as it is within its jurisdiction based on the provisions of The 

Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of 

Ruritania and the State of Cronos. The Treaty’s provisions concerning full security and 

protection, which are at the base of the claim, as well as the right of the Investo r to direct its 

claim to any institution of International Arbitration its choosing, were broken by the 

Respondent and thus enable the Tribunal to commence law proceedings.  

 

C. CLAIMANT IS ENTITLED TO MORAL DAMAGES 
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There is no doubt that the Claimant can search compensation for the injury suffered due to the 

arrest of MessrsGoodfellow and Straw. 

1. The Claimant suffered because of the fact that MessrsGoodfellow and Straw did not 

perform their duties at work. 

MrGoodfellow is Chief Executive Officer of Contifica Group being the parent company of 

Contifica Asset Management Corp. – the Claimant. He plays a key role in all of the 

procedures that can be described as managing the company. He makes strategic decisions in 

the corporation. Both his working experience and expertise concerning business are 

invaluable to provide a stable and profitable work conditions, which influences the whole 

process of generating income. 

Mr Straw’s function in the company is that of a General Counsel. His working obligations 

consist of: coordinating the legal team of the corporation, negotiating contracts, representing 

the interests of the company in litigation. In general, he takes care of the legal side of doing 

business. 

On 23rd of December 2011 MessrsGoodfellow and Straw were detained in Freecity 

International Airport, when boarding their flight to Prosperia. Their detention lasted until 3rd 

of January 2012, what gives 12 days of arrest in total.  

Such a long imprisonment of MessrsGoodfellow and Straw negatively affected the company. 

They could not carry out their work, what caused a chaos within the corporation, which 

resulted in the returns of the company being decreased. The absence of MessrsGoodfellow 

and Straw strongly impaired the managing process of the company and therefore substantially 

endangered its liquidity. 

Additionally, the time of the detention was very unfortunate for the company. It cannot be 

overseen that the end of the calendar year is a very important period of time for economy, in 

general, thus any company should be able to do business freely and without any d isruptions, 

so to generate the biggest profit possible. The lack of two ‘key players’ in the company limits 

the fluency of the decision-making chain whether a decision concerns the closing of budget 

for the whole year or the premiums about to be paid to the employees. Such a situation took 

place, when MessrsGoodfellow and Straw were detained, again endangering the liquidity of 

the company.  
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All of the above mentioned difficulties that the company encountered because of the arrest of 

MessrsGoodfellow and Straw have a negative impact on the outside image of the corporation 

tarnishing its reputation and decreasing its credibility. It is another reason to seek 

compensation, that will be presented later on in detail. 

All in all, the arrest and detention of MessrsGoodfellow and Straw put the company at a great 

risk because of the important role they both play in the corporation. The managing process, 

liquidity and reputation of the company were disrupted, which caused a serious damage that 

requires compensation. 

 

D. CLAIMANT IS ENTITLED TO MORAL DAMAGES DUE TO MALICIOUS 

BEHAVIOUR OF THE RESPONDENT 

Malicious behaviour of one of the Contracting States of Bilateral Investment Treaties is  

generally recognized as one of the criteria that entitle the other party to start law proceedings 

for moral damages. It indicates that the Tribunal should consider fault of the Contracting State 

when rendering an award. The term of malice has been used e.g. in the State of Claim in 

Joseph Charles Lemire v. Ukraine, where the claimant, a US investor in the Ukrainian radio 

industry, stated that Ukraine showed systematic bias […] by rejecting the 200 applications 

made by the Gala radio station for new frequencies, jeopardizing Gala’s plans to expand its 

activities, but it also maliciously subjected Gala to a series of inspections, with the hidden 

agenda to close it down, and then in bad faith delayed renewal of the license until a new 

regulation 34 . In Cementownia ‘NowaHuta’ SA v. Turkey Turkey pointed out that in 

investment treaty cases, compensation has been awarded where the injury was inflicted 

maliciously35. Gary Born offered in his opinion on BiwaterGauff Ltd. v. Tanzania that when a 

state deliberately conducts itself in a manner it knows at the time to be wrongful, disregarding 

the basic legal rights and protections of private parties36, it causes moral damages to the 

investor. Furthermore, Patrick Dumberry underlines that culpa it still relevant with respect to 

the consequences of responsibility37 of a State.  

                                                                 
34

 Joseph Charles Lemire v. Ukraine, Decision on Jurisdiction and Liab il ity, para. 499 (2010) 
35

Cementownia, supra note 41, para. 165 
36

 Concurring and Dissenting Opinion of Gary Born, Ju ly 18, 2008, para.33  
37

 P Dumberry, Compensation for Moral Damages in Investor-State Arbitration Disputes, 2010, Kluwer Law 

International 



  NI TEAM 

Based on above Claimant will demonstrate that the Respondent behaved in a malicious 

manner to harm the position of the Claimant and therefore it should be held responsible for 

moral damages suffered by the Claimant.  

1. Information about the permissible departure of any FBI’s employees  

After becoming an ‘information’ about the fact that MessrsGoodfellow and Straw committed 

a crime of a bribe to acquire the shares of the FBI in an announced tender, the Prosecutor’s 

Office started official proceedings on 1st of December 2011. Later on, both suspects were 

notified of the investigation. Their lawyers were orally informed that there is a possibility that 

MessrsGoodfellow and Straw will get a writ of summons to appear for an interrogation at the 

beginning of 2012. No warnings were issued as to the fact that MessrsGoodfellow and Straw 

were forbidden to leave the borders of Ruritania or could be detained during such an action on 

their part. Moreover, both executives consulted the case with their lawyers, who saw no legal 

obstacles barring them from leaving Ruritania’s territory.  

The ‘information’ about the alleged bribe that became the main impulse for the Prosecutor’s 

Office of Ruritania to commence the investigation seems to be at least doubtful as its source 

remains unknown. It is not unusual for the law enforcement agencies to investigate deeds or 

persons based on an anonymous source, be it their own or coming from outside. However, 

one may start to be distrustful towards representatives of the State, who seem to act without 

probable and justified cause. It is not in accord with the due process of law.  

Moreover the actions of the police officers detaining MessrsGoodfellow and Straw contradict 

the information about the possibility of being summoned for an interrogation at the beginning 

of 2012. It should be noticed that both executives were not barred their right to leave 

Ruritania and yet were arrested. A contrario one may deduct that they could depart without 

any legal obstacles. Otherwise the actions of the law enforcement can be seen as  breaking of 

law. 

2.  Detention of MessrsGoodfellow and Straw at the airport 

Due to the fast approaching Christmas MessrsGoodfellow and Straw wanted to fly back to 

Prosperia, to spend the holidays with their families at their respective homes. However, 

during their departure they were arrested at the Freecity International Airport on 23rd 

December 2011. When they inquired about the reason for taking such drastic measures 

against them, police officers replied that they are preventing the escape of two suspects.  
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It has to be once more clearly highlighted that no direct order forbidding the departure of 

MessrsGoodfellow and Straw from Ruritania was handed out. Their lawyers were only 

informed about the possibility of being summoned for an interrogation at the beginning of 

2012. It cannot in any way be seen as a ban to leave Ruritania’s territory.  

a) applicable law has not been complied with during both the arrest and detention 

The circumstances surrounding the arrest of MessrsGoodfellow and Straw seem to be at least 

suspicious. Furthermore, the Respondent himself admits that applicable law has not been 

complied with during both the arrest and detention.  

First of all, although MessrsGoodfellow and Straw were notified of the ongoing criminal 

proceedings, they were not directly charged with the crime of bribery. They could only be 

defined as suspects with an obligation to attend the interrogation after being summoned by the 

authorities for that purpose.  

Secondly, there appeared no risk that both executives would do anything at all to obstruct the 

justice e.g. that they would not attend the interrogation, especially taking into consideration 

the fact of a willing cooperation between the Prosecutor’s Office of Ruritania and their 

lawyers.  

Finally, no official ban was issued forbidding MessrsGoodfellow and Straw from leaving the 

Ruritania’a territory. Thus they both had full right to board a flight to Prosperia.  

Additionally, after being released from arrest on 3rd of January 2012 both executives were 

offered no explanation or apology. No charges were pressed against them. It seems the only 

aim of the detention was to keep them in prison just for the sake of it, which is confirmed by 

the termination of the criminal investigation on 20th of June 2012.  

Therefore, a conclusion can be drawn that Ruritanian applicable law has not been complied 

with during both the arrest and detention of MessrsGoodfellow and Straw. As a result they 

both deserve compensation for moral damages. 

b) bias of the police officers 

Police officers arrested MessrsGoodfellow and Straw while they tried to board the flight to 

Prosperia on 23rd of December 2011. The only explanation of such a mistreatment was given 

by the police officers, who told MessrsGoodfellow and Straw that they were ‘fleeing justice’.  
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According to many law systems in Europe e.g. France38, Italy39, Poland40 and across the world 

e.g. Brazil41, Philippines42, in the United States43 a person is innocent until proven otherwise. 

Additionally, the rule has been internationally recognized as a fundamental law. In 

The Universal Declaration of Human Rights is written that everyone charged with a penal 

offence has the right to be presumed innocent until proved guilty according to law in  a public 

trial at which he has had all the guarantees necessary for his defense 44.The rule has further 

connotations concerning the conduct of law enforcement officers towards a suspected person. 

He or she should be treated impartially as is indicated by the internationally recognized 

presumption of innocence. It cannotbe denied that the explanation of the police officers about 

‘fleeing justice’ is a clear breach of that rule showing signs of bias and prejudice towards 

MessrsGoodfellow and Straw, which is unacceptable in customary international law. 

Additionally, it can indicate further omissions and infringement of the applicable law, to 

which the Respondents admits himself.  

Therefore, the bias and signs of prejudice towards MessrsGoodfellow and Straw violate the 

basic minimum standard of treatment that must be accorded to foreign investors. 

c) Free TV’s broadcast of the arrest 

On 23rd of December 2011 Free TV, Ruritania’s most popular TV channel, broadcast a video 

of the detention of MessrsGoodfellow and Straw. The channel received the material coming 

from the security camera from Ruritania’s police. 

Furthermore, the channel recorded an interview with the spokesperson for the Prosecutor’s 

Office of Ruritania, where he said that „[the law enforcement agencies of Ruritania] will not 

let people responsible for corruption escape investigation”.  

Again the prejudice towards MessrsGoodfellow and Straw is clearly visible. The law 

enforcement agencies did not press charges against both executives. They only commenced 

investigation, which limits the number of legal devices that can be used against 
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MessrsGoodfellow and Straw. Moreover, the presumption of innocence is still a valid 

privilege concerning both executives.  

It cannot be denied that the false accusation of Prosecutor’s Office of Ruritania combined 

with the words of police officers present during the arrest at the Freecity International Airport 

about ‘fleeing justice’ already inflict a serious injury on honour of MessrsGoodfellow and 

Straw. If one adds the Free TV’s broadcast reaching huge publicity, seeing as it is the most 

popular channel, the harm is egregious.  

It cannot be denied that the behaviour of Prosecutor’s Office of Ruritania and law 

enforcement agencies should be condemned as they contradict the due process of law as well 

as show no respect for the customary international law. It was malicious and therefore 

constitutive of a fault-based liability of the Respondent. To add salt to injury the police 

apparently passed the material from the security camera recorded arrest to mass media, which 

then aired it later on the day of the arrest o f MessrsGoodfellow and Straw causing further 

harm to both of their reputation.  

It has to be once more mentioned that all of the above mentioned actions constitute a breach 

of the Respondent’s obligation to provide full protection and security, which is expressed in 

Article 2 (1b) of the BIT and gives the Claimant the legal title to demand compensation for 

moral damages.  

 

E. CLAIMANT IS ENTITLED TO MORAL DAMAGES DUE TO SPECIFIC 

CIRCUMSTANCES 

Exceptional circumstances are not a new concept in international investment arbitration. In 

fact it is an already established and often used argument. Specific circumstances concerning 

awarding compensation for moral damages were fully considered by the ICSID Tribunal in 

the case Joseph Charles Lemire v. Ukraine. It stated that relief for moral damages could be 

sought in exceptional circumstances if: 

- the State’s actions imply physical threat, illegal detention or other analogous situations in 

which the ill-treatment contravenes the norms according to which nations are expected to act; 
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- the State’s actions cause a deterioration of health, stress, anxiety, other mental suffering 

such as humiliation, shame and degradation, or loss of reputation, credit and social position; 

and 

- both cause and effect are grave and substantial.45 

Additionally, in Desert Line Projects L.L.C. v. Yemen the ICSID Tribunal upheld that moral 

damages may be awarded, but only in exceptional circumstances46. Therefore it cannot be 

denied that the specific circumstances seem to act as one of key factors when delivering a 

verdict on moral damages.  

The Claimant will further prove that the above emphasized circumstances surrounding the 

arrest and detention of MessrsGoodfellow and Straw should strongly influence the Tribunal 

when rendering the decision on moral damages as they are of major importance.  

1. Unlawful detention of MessrsGoodfellow and Straw 

On 23rd of December 2011 two executives of Contifica Group tried to board a flight to 

Prosperia. They were detained by the police officers before their departure. They spent 12 

days in arrest (from 23rd of December 2011 until 3rd of January 2012). The only explanation 

they were given were the words of law enforcement agents, who claimed they stopped 

MessrsGoodfellow and Straw from ‘fleeing justice.’ It has to be underlined that the only 

ground for the arrest were the ongoing criminal proceedings against MessrsGoodfellow and 

Straw, who allegedly bribed the officials of the State Property Fund of Ruritania to acquire 

the shares of the FBI. No ban forbidding MessrsGoodfellow and Straw from leaving the 

country pending investigations were officially issued. Their lawyers advised that it was 

admissible after becoming the information about the possibility of MessrsGoodfellow and 

Straw being summoned for an interrogation at the beginning of 2012. No charges were 

officially pressed against both of the executives. The arrest happened with no previous 

warning neither from Prosecutor’s Office of Ruritania nor from Ruritania’s Police Department 

and was totally unexpected. What is more, it happened at the Freecity International Airport 

garnering the situation a completely unnecessary attention of other passengers.  

Unlawful imprisonment certainly constitutes the necessary direct relationship between the 

personal injury suffered by MessrsGoodfellow and Straw and the investment. It was already 
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indicated by the United States – Germany Mixed Commission of 1923 when deciding over 

the Lusitania case of 1st November 1923. There is a clear trend to allow moral damages in 

cases, where wrongful imprisonment took place.  

The breakthrough in moral damages disputes in international investment arbitration was 

brought by the award of the ICSID Tribunal in Desert Line Project v. Yemen. The Tribunal 

rendered a decision that awarded compensation worth U.S. $ 1 million based on the inter alia 

prerequisite of an unlawful detention based on the fact that when an altercation at one of the 

company’s construction sites between its personnel and the Yemeni army resulted in arrest 

and three-days- long detention of three of the company’s executives.  

Similarly, in this case the Respondent should be held responsible for the injury suffered by 

MessrsGoodfellow and Straw due to their wrongful arrest seeing as it constitutes first and 

foremost the breach of the BIT and its provision about providing obligatory protection and 

security. Secondly, it can be recognized as a wrongful act committed by the host State. 

Thirdly, the criterion of specific circumstances entitling the Claimant to demand moral 

damages. 

2. Loss of reputation, credit and prestige 

The question of loss of reputation, credit and prestige is not new in international arbitration 

investment. It is one of the widest known prerequisite used in claims for moral damages. It 

has been clearly stated that reputation has an economic value. IngeborgSchwenzer explains 

that the purchase price for a company typically not only reflects the physical assets of the 

company, but also the goodwill attached to it47. Moreover, huge amounts of money are spent 

by companies to build up a respectable reputation in the market48and when the business’ 

credit, reputation and prestige are tarnished, the company must again invest a lot of time, 

effort and funds to re-build it. 

In Libyan Arab Foreign Investment Company (LAFICO) v. Republic of Burundi the ICSID 

Tribunal approved the claim of moral damages on the basis that the actions of the government 

of Burundi caused serious harm to the reputation and honour of LAFICO49.  
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In Lemire v. Ukraine the ICSID Tribunal acknowledged that the repeatedly undertaken 

inspections without previously stated date as well as recurring rejections50of the application 

for new radio frequencies may have caused him a ‘loss of reputation’51.  

In case of the unlawful arrest and detention of MessrsGoodfellow and Straw and the broadcast 

on Free TV channel the Claimant suffered an injury to their reputation, credit and prestige. It 

cannot be denied that there is a causal link between the arrest and detention, TV broadcast, the 

injury to reputation of MessrsGoodfellow and Straw and the general reputation, credit and 

prestige of the Claimant. The arrest happened on 23rd December 2011, which is one of the 

busiest days in airline business. Thus, it can be concluded that the arrest garnered a lot of 

attention, which could cause a change in the attitude of potential clients of the Claimant. 

Furthermore, Free TV, being the most popular channel in Ruritania, has also the b iggest range 

of broadcast. It means that it reaches a large number of viewers spreading negative image of 

the company throughout the country and thus hindering its already established reputation.  

As presented above the circumstances surrounding the arrest of MessrsGoodfellow and Straw 

do have the negative influence on the reputation, credit and prestige of the company. 

Additionally, its range is extremely wide and therefore, has a big potential of reaching wider 

publicity including potential business partners. 

3. Mental suffering of MessrsGoodfellow and Straw 

Mental suffering is one of the specific circumstances that the ICSID Tribunal52 considered as 

a necessary element in moral damages’ claim when delivering a positive verdict on the matter. 

It cannot be denied that both the arrest and wrongful detention had a disastrous impact on the 

psychological health of both executives and thus their grievances should be redressed.  

a) Stress and anxiety 

It has to be highlighted that the arrest of MessrsGoodfellow and Straw on 23rd of December 

2011 was unexpected and was not preceded by any warning from Prosecutor’s Office of 

Ruritania. Additionally, one may have a contrario concluded that if no ban was issued, they 

were allowed to leave Ruritania’s territory. Therefore, both executives were not prepared for 

the arrest and detention.  
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As previously stated not only were the executives not forbidden from departing but also no 

charges were pressed against them. There appears to be no just cause for the arrest and 

detention. Therefore, applicable law has not been complied with during both the arrest and 

detention It is another factor that added to stress and anxiety of MessrsGoodfellow and Straw 

as they did not know why they were apprehended. Moreover, they felt unsure whether they 

can rely on the justice system as it was proven to be faulty allowing for their unlawful 

imprisonment.  

The arrest and detention resulted in a strong feeling of stress and anxiety also due to the 

prolonged character of the imprisonment. It lasted from 23rd of December 2011 until 3rd of 

January 2012. It is one thing to be arrested and completely another to spent a longer amount 

of time behind bars with no knowledge as to when one will be released.  

While discussing the compensation for the injury caused to MessrsGoodfellow and Straw 

including their stress and anxiety one has to invoke the case of Desert Line Projects v. Yemen 

decided in 2008. The ICSID Tribunal held that Yemen should provide compensation to a 

corporation for its officers’ psychological suffering (in this case stress and anxiety of being 

harassed, threatened and detained53) directly resulting from physical actions […] conducted 

by army/police forces54.  

The similarities of both cases are striking and thus the award in DLP v. Yemen pla ys an 

important role in pointing out that the wrongful arrest and detention of MessrsGoodfellow and 

Straw is not a single case when the State injured the executives of the company. The arrest 

and detention resulted in serious psychological trauma including stress and anxiety felt by 

MessrsGoodfellow and Straw during their imprisonment. Thus, it cannot be denied thatthe 

injury suffered by both executives of the corporation should be appropriately compensated. 

Important is also special character of the time of the unlawful arrest and detention. Due to 

upcoming Christmas both executives wanted to fly back to Prosperia, to spend the holidays 

with their families at their respective homes. Their plans did not come to fruitition due to the 

arrest and imprisonment. It should not be overlooked that caused additional stress and anxiety 

to both MessrsGoodfellow and Straw. 

b) Temporary disturbances in daily life 
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Temporary or permanent disturbances in daily life are a rare prerequisite for directing moral 

damages’ claims in international investment arbitration. However, their importance has long 

been recognized in civil codes of many countries e.g. in France. Therefore, it should not be 

overruled as inconsequential when there exists an obvious link between the unlawful action of 

the State and the injury suffered by the investor.  

It cannot be denied that the arrest and 12-days- long detention of MessrsGoodfellow and Straw 

disturbed their daily life’s routines including carrying out their professional duties at the 

company. It was previously presented that the company’s liquidity was endangered because of 

that. Now it should also be noticed that MessrsGoodfellow and Straw’s daily life suffered and 

hindered their work, which allows the Claimant to submit the moral damages claims.  

The arrest and detention of MessrsGoodfellow and Straw present a striking example of the 

specific circumstances concerning the moral damages claim. Not only were the executives 

unlawfully arrested and imprisoned, they suffered the loss of reputation, credit and prestige, 

which strongly influenced the standing of the whole company. Furthermore, the stress and 

anxiety they felt during their detention was too big to dismiss. Finally, the arrest and detention 

disturbed greatly their daily life routines, which a lso had a big impact on the company 

endangering its stable position. Therefore, the Tribunal should only award the compensation 

for moral damages as they are naturally due.  

 

V.  THE LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE OF 

RURITANIA TO FBI CONSTITUTES A REVOVERABLE ITEM OF 

DAMAGES 

After successfully acquiring the shares of FBI in international tender, Contifica Spirits S.p.A. 

invested a big capital to turn FBI into a modern factory. The result of all the changes applied 

to the technology, design and equipment was the transformation of the FBI into a state of the 

art facility. Consequently, the output of the brewery increased by 30% to 130,000,000 

decaliters per annum. Additionally, FBI was awarded a title of “the safest place to work” in a 

2010 nation-wide competition, which proved its success in creating a work-friendly 

environment and modernising the company.  

The profitable changes were followed by FBI’s integration into the Contifica group’s global 

procurement network. The aim of such an action was to connect FBI to various subsidiaries of 
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the parent company Contifica Enterprises Plc., which were able to supply FBI with every 

imaginable item necessary to produce and distribute alcoholic beverages: from natural 

ingredients such as: yeast, hops as well as barley, to containers into which the beer was later 

decanted such as: bottles and aluminium cans.  

The intra-group exchange of goods allowed FBI to further develop, potentially increasing its 

output as well as income. It also led to accumulating more savings because the goods were 

sold to FBI by advantageous prices so that it could continuously invest into modernisation 

process of the FBI. 

It cannot be denied that the investment leading up to modernisation of the brewery had 

beneficial consequences for the subsidiary companies, to boot, due to the fact that the more 

decaliters were produced and sold, the more ingredients and containers were needed, what in 

turn increased and powered their production by subsidiary corporations. It is a well-known 

fact that the greater the demand, the bigger profits the company accumulates.  

Furthermore, due to FBI’s integration into Contifica group’s procurement network it became a 

part of well-oiled production machine, where all the companies create a chain of production, 

management and promotion. Therefore, when a situation arose when one link became weak, it 

is clear that others suffered because of it. Thus, when all of the discriminatory measures 

targeting the FBI and through that the Claimant included into the MAB Act were introduced 

by the Republic of Ruritania, it hit the company as well as the subsidiaries with full force 

causing a great damage.  

The MAB Act’s regulations provided that the marketing of any alcoholic beverages 

(including beer) on television and at sporting events was prohibited. Moreover, it was illegal 

to serve beer at sport facilities, outdoors and at any place from 9 pm till 9 a during business 

days. Another requirement stated that trademarks/brands of beer be written in the same font 

and colour as all the other text on the label. However, the biggest blow to FBI’s brand product 

FREEBREW came in form of an obligation to sell alcohol beverages in containers, which 

capacity did not exceed 0.5 l. It must underlined that FREEBREW was only distributed in 0.8 

l. bottles.  

The consequences of the implementation of the MAB Act were severe. FBI’s sales dropped 

by circa 60% during the first two quarters of 2011, what amounted to lost revenues of around 

10 million US dollars.Additionally, in 2012 FDI decreased the output to 5,000,000 decaliters 
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per annum, which equals to 125.000.000 decaliters not produced. The difference between the 

output in 2010 and the output in 2010 is shocking. Any reasonable man can deduct that such a 

quick and substantial reduction of beer production could only cause big harm not only to the 

brewery itself but also to its subsidiaries. The orders for natural ingredients necessary to 

produce beer were cut to basic levels. Here, the reverse principle in economy is noticeable 

stating that the smaller the demand, the less money the company earns. Therefore, the income 

of the subsidiaries responsible for the supply of yeast, barley and hops was exponentially 

reduced. What is more, such products cannot be stocked in warehouses for a very long time as 

they rot and have to be thrown away as garbage. They do not produce any income  but only 

constitute a loss of profits spent to grow, harvest and keep them in storages, in case of e.g. 

barley. Even if they are distributed, the subsidiary would have to reduce its price due to the 

short notice and dire need to sell the goods. Thus if anything was earned, the money would 

still need to be used to pay for the storage process, which unexpectedly increased the costs 

that because of their unplanned nature could not be found in the budget of the company.  

 Moreover, FBI had to introduce a major reconfiguration in bottling line for FREEBREW, 

which in turn required a suspension of bottling of other brands. This influenced negatively 

subsidiary companies responsible for the supply of alcohol beverages’ containers to FBI as it 

was limited to a minimum level.As the demand was reduced, so the income of the subsidiaries 

fell and their liquidity was seriously endangered.  

Moreover, the loss of sales of CAM’s subsidiaries is a recoverable item of damages as it 

would be just according to the decision of theStockholm Chamber of Commerce Tribunal 

(SCC) in PetrobartLimited v. The Kyrgyz Republic. The Tribunal adjudicated thatin so far as 

it appears that Petrobart has suffered damage as a result of the Republic’s breaches of the 

Treaty, Petrobart shall so far as possible be placed financially in the position in which it 

would have found itself, had the breaches not occurred55. Similarly, here the subsidiaries 

would still be profitable enterprises if not for the loss of sales suffered due to the fact that FBI 

had to reduce its beer production and with it its demand for both the ingredients necessary to 

produce beer as well as the containers necessary to decant it causing a serious harm to the 

subsidiaries of the CAM. They would still be blooming and fast-developing companies 

because they could further invest money flowing from the FBI, had the MAB Act’s 

regulations not hindered the brewery’s liquidity.  

                                                                 
55

Petrobart Limited v. The Kyrgyz Republic, SCC Case No. 126/2003, Award Mar. 29 2005 



  NI TEAM 

As shown above the regulations included in MAB Act caused a severe harm to FBI and thus, 

to all of the subsidiary companies supplying bottles, aluminium cans, yeast, barley, hops to 

the brewery. If the production and distribution had to be exponentially limited, FBI cut on the 

demand of both the ingredients necessary to produce as well as conta iners needed to distribute 

beer endangering the liquidity of all of the subsidiary companies of the Claimant.Thus, the 

income of the subsidiary companies, being parts of Contifica group’s procurement network, 

suffered and the whole production, management, promotion chain stood at the brink of 

collapsing. Moreover, it is just to award the damages for the loss of sales of the subsidiary 

companies because of the sensible approach the SCC Tribunal showed in Petrobart Limited v. 

The Kyrgyz Republic stating that the compensation should remedy the critical financial 

situation of the subsidiaries so that they would return to the state of its previous, stable 

position of profitable enterprises on the market. Therefore, the damages for the loss of sales 

by CAM’s subsidiaries located outside of Ruritania are due, what should also be clearly 

recognized by the Tribunal. 

 


