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Statement of Facts 

 

Disputing Parties 

1. Claimant, Contifica Asset Management Inc. (Claimant) is a company duly 

incorporated in Cronos. The latter has concluded  with Respondent, the Republic of  

Ruritania, a Treaty for the Mutual Promotion and Protection of Foreign Investment (BIT). 

Claimant is member of Contifica Group since 2003, whose parent company is Contifica 

Enterprises Plc., a Prosperia – incorporated legal entity. 

 

Contifica Group’s Legitimate Restructuring And Acquisition Of FBI 

2. The financial crisis, that struck Ruritania in 2008, resulted in the adoption of a 

privatization policy of the State conducted by the State Property Fund of Ruritania(SPFR). 

During an international tender Contifica Spirits SpA purchased the largest and oldest brewery 

of the State, Freecity breweries Inc.(FBI) and signed a Share Purchase Agreement with 

SPFR. The next two years remarkable investments were made by Contifica Spirits.  

3. On 17 March 2010 the entirety of FBI’s operations was passed to Claimant by 

way of an intra – group agreed transaction.  This acquisition was acceptable according  to the 

Assignment Provision of SPA, a fact acknowledged by SPFR.  Claimant’s investment 

consisted of the tangible infrastructure of FBI as also IP Rights matching to its beer brands, 

including its most popular beer, FREEBREW, with its characteristic taste due to its Reyhan 

additive. 

 

Respondent’s Violations Under The Treaty. 

1. The devastating impact of MAB Act. 

4. On 20 November 2010, New Way Party, a slightly dominant governing party, 

enacted the MAB Act which introduced an extensive series of restrictions to the sale and 

marketing of alcoholic beverages.  

5. It introduced a plain packaging regime to the labeling of brands, reduced 

exhaustively the service hours of alcohol and prohibited the advertisement of alcohol and the 
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marketing of alcoholic products in public places.  Furthermore, the MAB Act restricted the 

sale of alcohol in bottles over 0.5lt, directly impacting its 0.8lt bottle of FREEBREW.  

6. The MAB Act inevitably sunk FBI’s sales and revenue by a devastating 60% 

during the first two quarters of 2011, with losses rising to 10.000.000USD. 

2. Introduction of the Ordinance. 

7. The Human Research Institute (HRI) by a Report on 15 June 2011, 

mischaracterized Reyhan as a risk-full product. As a result, on 30 June 2011 the Ministry of 

Health adopted an Ordinance which required all products containing Reyhan to be labeled as 

dangerous for human health on their package. 

8. Furthermore, Claimant requested the suspension of the Ordinance since its own 

analysis indicated that the HRI’s research was superficial and incomplete. The request was 

rejected without explanations. 

9. Consequently, sales slumped by another 20% with FBI incurring losses resulting 

in its production being decreased to 5.000.000/annum. 

 

3. Document Collection in anticipation of Arbitration and unjustifiable detention of FBI 

Officials. 

10. On 1 December 2011, the Prosecutor’s Office of Ruritania initiated investigation 

against Messrs. Goodfellow and Straw, executives of FBI and Contifica Group for the 

purported crime of corruption by bribery of officials of SPFR. This investigation was 

mistakenly based on simple and unjustified “information”.  

11. Despite the notification of the ongoing criminal proceedings on 19 December 

2011, both executives were assured by their lawyers that they maintain the right to leave the 

country pending investigations.  

12. During the said investigation the executives were detained, in violation of 

Ruritanian law, in Freecity Airport on 23 December 2011 when entering a flight to Prosperia. 

A video of their detention was presumably passed by the Police to Free TV, Ruritania’s most 

popular TV channel. The executives were held in a cell until 3 January 2012, when released, 

due to insufficient evidence against them, without apologies or compensation given for the 

moral harm caused to them. In light of this precedent, on 30 September 2012, Claimant 

instituted arbitration against Respondent under the UNCITRAL Rules.  
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY 

CLAIMANT AND THOSE CLAIMS ARE ADMISSIBLE IN LIGHT OF THE FACTS 

SURROUNDING ACQUISITION OF THE SHARES IN FBI BY CLAIMANT 

 

13.  Respondent’s evidence obtained during the criminal investigation against 

Goodfellow and Straw should be declared inadmissible (A).In any event, the Tribunal has 

Jurisdiction (B) and should exercise it over claims submitted by Claimant (C).  

 

A. The evidence obtained by Respondent should be declared inadmissible 

14. Respondent’s “criminal investigation” against Mrs. Goodfellow and Straw 

constitutes an abusive effort of Respondent to gain access to confidential documents of 

Claimant with the prospect of utilizing them in an irrelevant cause of action; the present 

arbitration.
1
 

15.  By virtue of Article 27(4) of the UNCITRAL Rules, the decision on whether the 

evidence in question is admissible or not lies with the Tribunal’ discretion,
2
 which may not 

result in neglecting the rights of parties concerning the confidentiality of their documents.
3
  

 16. Evidence should only be used for the purpose they had been produced.
4
 Good 

faith and procedural fairness constitute prerequisite values of a piece of evidence admissible 

in arbitral jurisprudence.
5
  

 

B. Tribunal’s Jurisdiction Over the Claims Submitted by Claimant 

                                                           
1
 SD [8], PO2:CL[4]. 

2
 Unglaube [33]; Alpha [238]; Soufraki [61]; Middle East [93]; Tradex [77]. 

3
 Noble [20].  

4
 Biwater Procedural [157]. 

5
 EDF [47]. 
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16. Claimant will demonstrate that it qualifies as an investor with covered 

investments under the BIT (1). Concerning Respondent’s abuse of process objections 

Claimant suggests that they must be dismissed as frivolous (2).  

 

1. Claimant is an “investor” with covered “investments” under the BIT 

 

a.    This dispute involves an “investment” by Claimant  

 

17.  The claims submitted to arbitration by Claimant fall under the scope of Article 

8.1 of the BIT as “Disputes concerning Investments”. Claimant notes that Article 1 BIT 

provides a broad definition of the term “investment” covering “every asset which is directly 

or indirectly invested” under the laws of the host State.  

18. Claimant asserts that the correct approach of Article 1 of the Treaty is by 

interpreting them in accordance with their ordinary meaning. This is where Article 31.1 of the 

VCLT comes into full force.
6
  

19. The Tribunal in Bayindir described a similar investment definition as “‘[p]ossibly 

the broadest’ among similar general definitions contained in BITs”.
 7 

Tribunals interpreting 

BITs with equally, or even less, general definitions of the term “investment” have followed a 

broad interpretation.
8
 . A Tribunal may not “read more into [a] BIT than one can discern from 

its plain text”.
9
 A contrario, it should rely “on the four-corners of an investment Treaty”.

10
 

Accordingly, there is no room to import any inexistent requirement in the Treaty. 

 

i.    The operation of FBI constitutes Claimant’s overall investment in Ruritania 

 

                                                           
6
 VCLT Art.31; RosInvest [44]. 

7
 Bayindir [113]; 

8
 Mytilineos [102], Tokios [258]; Camuzzi [64]; Electrabel [547]; Fedax [26,34]; Sempra [214]; Funnekotter 

[95]; Tradex [105]. 

9
 ADC [359]. 

10
 YANNACA , 251. 
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20.  FBI’s operation consists of the shares of FBI owned by Claimant, the 

production line of the brewery and any technical infrastructure therein.
11

 Its operation 

further includes Claimant’s subsidiaries providing it with raw material,
 12

 as well as the 

trademarks and IP rights that render the brewery’s products distinctive.
13

 Accordingly, the 

Tribunal should view Claimant’s investment holistically and its operation “globally or as a 

whole”.
14

   

 

 

ii.    The shares of FBI and its principal intellectual property squarely fall under the BIT’s 

definition of “investments” 

 

21.  Claimant’s investment consists of all intangible assets of the brewery even if 

separated from the venture. Namely, the shares in FBI independently qualify as an 

investment under Article 1.1.b of the Treaty.
15

  

22.  The IP rights used by FBI, including Ruritanian-registered trademarks 

corresponding to the brands of beer produced by FBI, are Claimant’s “investments” by virtue 

of Article 1.1.d.
16

 

23.  Trade dress registrations qualify as “investments” under Article 1.1.e BIT.
17

 The 

goodwill of the business, constitutes also an intangible asset of its investment, as the 

brewery’s nomination as the “safest place to work in Ruritania” indicates and the positive 

growth rate of the company.
18

 

 

 

                                                           
11

 SC[8]; PO2:CL[13]. 

12
 PO2:CL[20]. 

13
 SC [9]. 

14
 Joy Mining [54]; Mytilineos [120]; CSOB [72]; ADC [331]. Niko Resources [361-5]. 

15
 SC [9]; PO2:CL[13]. 

16
 SC [9]; PO2:CL[11]; PO2:CL17.  

17
 SC[9]; PO2:CL[6]. 

18
 SC [8]. 
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iii.    Claimant’s investment was made “in accordance with laws and regulations” of 

Ruritania 

 

24.  Claimant’s investment has indisputably been made in accordance with the public 

and administrative laws of Ruritania, as required under Article 1 BIT.
19

 In the remote case 

that Respondent refers to the “arm’s length” principle as an underlying reason  for  the 

rejection of Claimant’s claims, Claimant submits that it cannot and has not acquired the status 

of customary international law.
20

 No legitimate expectations concerning its application may 

rightfully stem from bilateral taxation agreements.
21

  

25.  The Vanessa Tribunal, for instance, reasoned that a 50 USD transfer price results 

in a protected investment, thus reinforcing Claimant’s position in the present arbitration.
 22

  

26.  In any case, Claimant submits that the purchase of FBI was also acknowledged 

by the SPFR.
23

 Therefore, Respondent was timely informed about the transaction. Thus, even 

if the transaction did indeed violate Ruritanian law, the conscious acceptance of the said 

assignment by Respondent cures the breach and estops Ruritania from invoking it.
24

 

 

iv.   Claimant’s investment meets any “objective” or “inherent” meaning of “investments” 

under the BIT 

 

27.  Article 1 must be interpreted in accordance with its ordinary meaning pursuant to 

Article 31 VCLT. In Romak the tribunal held that :  

The term “investments” under the BIT has an inherent meaning…entailing a 

contribution that extends over a certain period of time and that involves some 

risk.
25

 

                                                           
19

 Ambiente [516]. 

20
 WITTENDORFF,  290, LEPARD, 305; 

21
 LEPARD, 300. 

22
 Vanessa [119,122]. 

23
 PO2:CL[16].  

24
 ADC [475]. 

25
 Romak [180,207]. 
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28.  Claimant’s investment operation did entail a contribution to the Ruritanian 

economy,
26

 and involved the substantial risk of being profitable in a State undergoing a 

financial recess.
27

  

 

v.     The so-called “Salini criteria” are inapposite 

 

29.  The “Salini criteria”,
28

 a conception under Article 25 of the ICSID Convention , 

do not apply in the present UNCITRAL Arbitration. Furthermore, both ICSID and 

UNCITRAL current precedents, strongly deviate from the application of the said test.
29

  In 

any event, Claimant’s investment meets all five “Salini criteria” 

30.  Moreover, Meerapfel’s statement on the contribution of Claimant’s investment to 

the host State’s tobacco industry, is pertinent on this point.
30

 A maiore ad minus, the products 

of FBI also enhance Respondent’s development since alcohol products entail minor health 

risks and are definitely more contributing.
31

 

 

 

b.    Claimant qualifies as  an “investor” under Article 2 of the BIT 

 

i.    Claimant is the owner, possessor and sole shareholder of the overall investment in FBI 

 

31.  Claimant is the “owner, possessor and sole shareholder” of the overall investment 

in FBI, as required by Article 1.3 of the BIT.  

                                                           
26

 SC [8]. 

27
 SC [6]. 

28
 Salini v Morocco [58]. 

29
 Biwater [323] ; Abaclat [504] ; Ambiente [480]; CSOB [90]; CMS [71-2]; MCI [165]; Romak [192]. Deutsche 

Bank [306]. 

30
 Meerapfel [206]. 

31
 http://www.who.int/substance_abuse/facts/global_burden/en/ 
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32.  Claimant notes that it “cannot in effect impose upon the parties a definition of 

“investor” other than that which they themselves agreed”.
32

 Claimant asks the Tribunal to be 

recognized as owner, possessor and shareholder of its investment in Ruritania and to exercise 

jurisdiction ratione personae over its claims by virtue of Article 1.3 of the Treaty.  

 

ii.    The Tribunal should dismiss any futile attempts by Respondent to create ab extra 

standing requirements contrary to these of the BIT. 

 

33.  Claimant’s strong belief is that BITs containing “shareholders” in the definition 

of the term “investor” yield to the said shareholders standing to bring a claim against the host 

State under the respective BIT.
33

 

34. Claimant acknowledges that some BITs contain denial of benefits clauses.
34

 

However, such a provision is not included in the Cronos-Ruritania BIT. Therefore, Claimant 

is not obliged to have established an economic connection with Cronos.
35

 In this case, 

Claimant is indeed a corporation constituted under the laws of Cronos.
36

 

35.  Respondent fails to prove any attempt of Claimant to avoid liability arising of its 

acts. As a result, Respondent may not imply that a rule of general international law, that 

requires the examination of the investing company’s true nationality, exists and could be 

applied here.
37

 

36.  Furthermore, in SCB the Tribunal held that a parent company may not qualify as 

an investor controlling an investment through subsequent corporate layers and bring litigation 

against the State on behalf of a “granddaughter” entity.
38

 A contrario, in the present case it is 

the subsidiary itself (Claimant) that engages arbitration with Respondent and not the parent 

company on its behalf.
39

 

                                                           
32

 Saluka [240-241].  

33
 CMS [60]. 

34
 Argentina-United States BIT art.1(2). 

35
 Hulley [415]; Plama [128]; Yukos [241]; Veteran Petroleum [415]; GEA [124]; Tokios [34]. 

36
 SC [2]. 

37
 Rompetrol [92]; Barcelona Traction [90]; ADC [358]. 

38
 Standard Chatered [270]. 

39
 SC [1]. 
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iii.    At all events, Claimant is the real party in interest in the present arbitration 

 

37.  Given that a pledge under Ruritanian law does not result in transfer of title,
 40

 

Respondent may not dispute that Claimant qualifies as an investor under Article 1.3 of the 

BIT. 

38.  Besides, an allegation that “simple legal share ownership” does not qualify as 

investment under a BIT has been rejected.
41

 Indeed, legal owners of investments have 

standing to bring claims against the host State to Arbitration.
 42

 

39.  In light of the above, Claimant respectfully asks the Tribunal to recognize its 

standing and exercise jurisdiction ratione personae over its claims. 

 

 

 

C. Respondent’s abuse of process objections are frivolous and should be dismissed 

 

1. Respondent may not object to Claimant’s nationality planning 

 

40.  Respondent is estopped from raising an abuse of process objection concerning a 

Claimant’s alleged Treaty-shopping attempt. Namely, in ICS the Tribunal considered that a 

particular agreement between the State and the investor should prevail “even if this is thought 

to give rise to a disruptive tendency towards treaty-shopping“.
43

  

 

41. When it comes to nationality planning, it is the consent of the host State to the transfer of 

shares that primarily matters. It is a second consideration whether the investor altered  its  

                                                           
40

 PO2:CL[19]. 

41
 Veteran Petroleum [477]. 

42
 Rumeli [327]; Yukos [430]; GEA [124]. 

43
 ICS [277]. 
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nationality.
44

 Therefore, the recognition of the restructuring by the SPF, on behalf of 

Respondent, bars the latter from objecting to the Tribunal’s jurisdiction after the 

acknowledgement of FBI’s transfer to Claimant.
45

  

 

2. At all events, intragroup restructurings and nationality planning are per se legitimate 

 

42.  Claimant submits that the corporate restructuring of Contifica Group was not an 

abuse of process because the relevant decision was made with solely economic criteria. What 

was intended is favorable tax conditions and a friendly environment to investor which the 

BIT is intended to provide.
46

 The stimulation of private enterprises in the territory of the host 

State ,as set in the Preamble, is the primary purpose of the Parties in exchange of providing a 

high threshold of protection to investors.
47

 The restructuring of  an investment even for the 

sole purpose of enjoying a specific BIT protection is totally permissible.
48

 

43. `Therefore, even if the Tribunal considers that Claimant underwent the said restructuring 

for the exclusive purpose of enjoying the Cronos-Ruritania BIT protection, the Tribunal may 

exercise jurisdiction over the claims presented since Claimant’s planning is fully permissible 

according to arbitral practice.
49

  

 

3. The timing of the restructuring in casu, the substance of the transaction and the intended 

economic activity serve as proof of Claimant’s bona fides 

 

44.  Claimant supports that it has acted bona fide and any contrary allegations of 

Respondent are clearly untenable. The restructuring of the investment occurred eight months 

                                                           
44

 Autopista [92-93], SCHREUER/DOLZER, 53. 

45
 PO2:CL[16]. 

46
 Aguas Del Tunari [330];  EXHIBIT RX1. 

47
 DOUGLAS, 542. 

48
 BIVAC [94]. 

49
 HICEE [103];  Tokios [18]; Soufraki [83]. 
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before the adoption of the measures by Ruritania
50

 and its purpose was the protection and 

improvement of FBI.
51

  

45.  Claimant asserts that prospective nationality planning must be considered 

permissible by the Tribunal. If the restructuring is concluded before the breach of Treaty by 

the host State of the investment the investment legitimately enjoys BIT protection.
52

 

46.  In various instances, investment Tribunals have held that restructurings occurring 

before the dividing-line of the BIT-breach are bona fide investments.
53 

Notably, in Mobil the 

Tribunal held that the restructuring of the investor’s investment was absolutely legitimate 

concerning future disputes.
54

 In the present case the Group restructured the investment 7 

months before the Treaty breach by Respondent occurred and therefore it must be considered 

a legitimate nationality planning of Claimant.  

 

4. When Claimant acquired FBI’s assets, the present dispute had not arisen 

 

47.  Claimant submits that the dispute arose on 1 January 2011, when the MAB Act 

entered into force.
55

 Concerning legislative acts, the emergence of the dispute “cannot happen 

before the law in question is in force”.
56

 The said date chronologically post-poses Claimant’s 

restructuring of 17 March 2010.
57

 Plus, a restructuring can be found legitimate despite the 

fact that the investor conceded having made the investment after the Treaty violation by the 

State, as the Tribunal in Conoco stated.
58 

Ergo, Respondent’s allegation that Claimant’s 

restructuring preceded the dispute must be rejected. The Dispute only arose 8 months after 

the restructuring.  

 

                                                           
50

 SC [9]. 

51
 EXHIBIT RX1. 

52
 DOUGLAS, 290; SCHREUER/DOLZER, 52.   

53
 Autopista [123–6] ; HICEE [103] ; Tokios [14] ; Aguas del Tunari [330] ; Société Générale [110] ; Millicom 

[84] ; CME [419]. 

54
 Mobil [204]. 

55
 PO3:CL[5]. 

56
 Conoco [289]. 

57
 SC [9]. 

58
 Ibid [287]. 
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5. Furthermore, when Claimant acquired FBI’s assets, the present dispute was neither 

reasonably foreseeable. 

 

48.  Claimant could not have foreseen the present dispute. The benchmark to decide 

whether a claim is abusive or not is the time when the future dispute becomes “highly 

probable” and not merely a “possible controversy”.
59

 During the pre-election period, the New 

Way program had been discussed only in general terms with only the need to “eliminate any 

association between sport and alcohol being mentioned in some debates”.
60

  

 

49.  Furthermore, the ratione temporis of a dispute is to be traced to the moment that 

the actual legal dispute arose and not to the time when “the factual matters on which the 

dispute is based took place”.
61

 The real cause of the dispute here is the implementation of the 

MAB Act which actually violated the Treaty and not political promises preceding it. 

 

II. THE TRIBUNAL SHOULD EXERCISE JURISDICTION OVER CLAIMANT’S 

CLAIMS BASED ON THE BREACH OF THE SPA BY THE SPFR 

 

50.  The Tribunal has Jurisdiction over claims based on the breach of SPA (A) and it 

should exercise it the claims based on the breach of the SPA (B). 

 

A. The Tribunal has jurisdiction over the claims submitted 

 

51.   Article 6(2) of the BIT (the “Umbrella Clause”) elevates Claims based on the 

breach of the SPA into BIT Claims (1). The SPA prima facie meets the requirements of the 

Umbrella Clause in the BIT (2) and Respondent would be prima facie responsible for any 

breach of the SPA by the SPFR (3).  

 

                                                           
59

 Pac Rim Cayman [2.99]. 

60
 PO2:CL[9]. 

61
 Duke [165]; Phosphates, 26 
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1. Article 6(2) covers Claims based on the breach of the SPA 

 

a. The Umbrella Clause and Article 8(1) of the BIT must both be construed broadly 

 

52.  Article 8(1) BIT must be read in conjunction with Article 6(2) BIT so that 

“disputes concerning investments” may refer to contractual causes of action elevated into 

Treaty-breaches. Article 6(2) reads as follows: 

 Each Contracting State shall fulfill any other obligations it may have entered into 

with an Investor or an Investment of an Investor of the other Contracting State. 

53.  The Umbrella Clause must be interpreted in Claimant’s favor so that the investor 

is not “deprived of its internationally secured legal remedy”.
62

 A broad interpretation of the 

Article is required in accordance with its ordinary meaning under Article 31(3) VCLT. 

Indeed, an Umbrella Clause provision does cover any undertaking of the State, contracts 

included.
63

  

54.  The term “shall” indicates the intention of the Contracting Parties to establish an 

additional Treaty-based obligation.
64

 Article 6(2) BIT prevents a State from acting with 

opportunistic behavior towards foreign investors,
65

such as Respondent’s.
66

 

 

b. The Umbrella Clause and Article 8(1) BIT are not as narrow as Respondent suggests 

 

55.  The internationally recognized principle in dubio mitius,
67

 requires that the 

interpretation of Article 6(2) BIT should be made in favor of the investor. At any case, 

Respondent may not rely upon the SGS v Pakistan findings.  

                                                           
62
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56. No expansion of Tribunal’s jurisdiction, contrary to the parties’ consent,
68

 may be 

implied. Article 8 BIT explicitly circumscribes its jurisdictional limits to “disputes 

concerning investments”.  

57.  Respondent’s assertion that a contract violation is not per se a violation of 

international law,
69

 contradicts the very basic scope of Umbrella Clause. A broad 

interpretation would have no impact on the dispute resolution forum of the contract,
70

 by the 

time the latter should be set aside in favor of a BIT forum examining treaty violations.
71

 

 

 

2. The SPA prima facie meets the requirements of the Umbrella Clause in the BIT 

 

a. Contifica Spirits validly assigned its rights under the SPA to Claimant 

 

58.  Under the SPA between the State Property Fund of Ruritania (SPFR) and 

Contifica Spirits SpA all rights and obligations could be assigned to any company affiliated 

to Contifica Group.
72

 The SPF explicitly acknowledged the assignment of FBI to Claimant.
73

 

Under Ruritanian law, the initial warranty towards Contifica Spirits extends to Claimant.
74

 

 

b. The SPFR, when concluding the SPA, acted as agent or representative of Respondent 

which is thus bound by it 

 

59.  SPFR was entrusted by Ruritania with the privatization program introduced by 

the Government.
75

 Thus, the obligor under the contract could not have been other than a 

                                                           
68
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representative of the State. Similarly, in Noble Ventures, the Tribunal considered that two 

“parastatal” entities in their capacity as agencies of Romania their acts were attributable to 

the State.
 76

 Therefore, Ruritania shall be bound by the contract, represented by SPFR as its 

designated agency to carry out the privatization program. 

 

c. Respondent has entered into legal obligations under the SPA according to the principle of 

“deemed consent” 

 

60.  Claimant entered the SPA on the assumption that Respondent was its “deemed” 

counterparty. Therefore, the Tribunal should examine the extraneous circumstances of the 

agreement so as to expose Ruritania as an indispensable party to SPA.
77

 The Tribunal must 

not exclude an indispensable party to the contract, since Respondent had a superior 

ownership right on FBI compared to SPFR.
78

 

 

d. The contractual undertakings of SPFR are attributable to Respondent under the ILC 

Articles 

 

61.  Claimant submits that the ILC Articles are applicable to all contractual 

undertakings by a sub-state entity towards an investor and any subsequent breach thereof.
79

 

Such a divergence on the application of the ILC Articles for both undertakings and violations 

does not affect this arbitration. The undertakings of sub-state entities were ultimately 

attributed to the States “because of ab initio representation rather than post hoc attribution.
80

 

Therefore, the undertakings of SPFR in its capacity as an agent representing Respondent, are 

attributable to the latter. 

 

                                                           
76
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e. Respondent’s assumption of obligations under the SPA was an act of jus imperii.  

62.  Respondent may not imply that ILC Articles are inapplicable in an Investor-State 

Arbitration.
81

 Actually, the entry of a State organ into a contract, can be considered as an act 

of a State.
82

 Claimant asserts that at any case, no distinction between acta jure imperii and 

acta jure gestionis should puzzle this Tribunal.
83

 

 

3. Respondent would be prima facie responsible for any breach of the SPA by the SPFR 

 

a. The acts of SPFR complained of by Claimant are attributed to Respondent both under 

customary international law as well as under the functional/structural test. 

 

63.  The acts of SPFR complained of by Claimant are attributed to Respondent under 

the ILC Articles 4, 5 and 8. 

64.  The SPFR qualifies as an organ of Respondent under ILC Article 4. Respondent 

itself concedes that the officials of SPFR constitute public officials.
84

 It is a State 

establishment under an Act adopted by the Government of Respondent.
85

  

65.  Also, the managing bodies of SPFR are governmental appointments. Finally, its 

registered address is located at the same area with other governmental instruments, indicating 

a close link to Respondent.
86

  

66.  ILC Article 5 applies here since it is commonplace that the privatization of state 

owned entities, such as FBI, is conducted through holding companies of the Government.
87

 In 

Toto the Tribunal held that the acts of a separate legal entity exercising Lebanese 

governmental authority were attributable to Lebanon.
88

 Furthermore, under domestic law the 
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SPF periodically distributed its resources to Respondent and in the event of its dissolution all 

its assets and liabilities again would pass to Respondent.
89

  

67.  In any case, SPFR’s acts under governmental guidance and control are 

attributable to Respondent by virtue of ILC Article 8 regardless whether the said acts were de 

jure gestionis of de jure imperii.
90

 Therefore the acts of SPFR are attributable to Respondent. 

 

b. The acts of SPFR complained of by Claimant involve the exercise of sovereign power 

 

68.  The breach of SPA is attributable to Respondent since it was made on its behalf.
91

 

In Noble Ventures the Tribunal examining a privatization agreement, held the State 

responsible for undertakings of its “parastatal” entity, since it was responsible for the 

privatization program.
92

 A privatization program eo ipso as a transfer of “governmental 

ownership or control to a private enterprise”,
 93

 entails the exercise of sovereign authority. 

 

B. The Tribunal should exercise jurisdiction over the claims based on the breach of the 

SPA 

69.  The SPA cannot deprive this Tribunal of jurisdiction over the present claim (1), 

since the BIT requires this Tribunal’s exercise of jurisdiction over the present claim (2). 

 

1. The SPA cannot deprive this Tribunal of Jurisdiction over the present claim 

 

a. Article 14(1) of the SPA is not an exclusive forum selection clause 

 

70.  Article 14(2) of SPA is only applicable for Contifica Spirits and not Claimant. 

Furthermore, an overwhelming arbitral precedent dictates that a forum selection clause in a 
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contract may not deprive the Tribunal of jurisdiction when it comes to treaty claims arising 

from it.
94

  

71. The two causes of action under the SPA and the Treaty are judicially distinct and 

the international forum of the Treaty should prevail in cases of overlapping jurisdictions.
95

 

 

b. Claimant was not party to the SPA, and therefore it did not (and could not) waive its rights 

under the BIT 

 

72.  Contractual privity refers to subject-matter and not to the parties.
96

 The mere 

reference to a specific forum under the contract does not per se denote that Claimant has 

waived its right to submit the present dispute to international arbitration.
97

  

73. Claimant asserts that de facto there can be no “exclusive” forum selection clause 

when two different forums exist in a contract and in the Treaty.
98

 This view was later shared 

by arbitral jurisprudence.
99

 

 

2. This Tribunal shall exercise jurisdiction over the present claim 

 

a. Claims under the Umbrella Clause are not co-extensive with claims under the SPA, and 

they are not necessarily disposed of by the four corners of the SPA 

 

74.  Co-existence of contract and Treaty claims is commonplace in international 

arbitration. Therefore, Respondent’s Treaty violations concurrently constitute violations of its 
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contractual obligations under the SPA is irrelevant since they constitute distinct categories of 

claims.
100

 

76. The Treaty and contractual obligations of Respondent require different thresholds 

and courses of action so as to be violated independently from one another.
101

 Therefore, the 

Tribunal’s exercise of jurisdiction may override the jurisdiction of the contractual forum to 

the extent their jurisdictions co-exist.  

 

b. Even apart from the Umbrella Clause, Article 8(1) of the BIT would also be rendered 

inutile 

 

77 . Since,  this Tribunal has already exercised jurisdiction upon Claimant’s Claims, 

a “very strong cause” would be required to convince the Tribunal not to exercise it.
102

 It 

would be absurd to suggest that an investor would be foreclosed from seeking redress under 

the BIT if it has “self-standing right to pursue the remedy accorded by the treaty”.
103

  

78. This Tribunal must carry out its mandate under Article 8 BIT and not nullify its 

own jurisdiction.
 104 

 

c. No waiver of BIT rights is involved 

 

79.  A mere designation of a contractual forum different from that of the BIT is not 

per se an implied waiver of BIT.
105

 Respondent mistakenly suggests an implied waiver of 

BIT rights into every investment agreement.
106

 “Practical significance” of BITs would vanish 
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if Tribunals decide to deprive an investor of the opportunity to freely decide the forum from 

which it will seek redress.
107

 

80. Accordingly, a forum selection clause in a contract may under no circumstances 

prejudice the application of the dispute resolution mechanism of a BIT.
108
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PART TWO: MERITS 

 

III. RESPONDENT VIOLATED ITS OBLIGATIONS UNDER THE BIT AND 

INTERNATIONAL LAW BY ADOPTING THE MAB ACT AND THE ORDINANCE 

FOR THE REYHAN CONCENTRATE 

 

 81.  Claimant respectfully submits that Respondent’s measures violated its obligations 

under the BIT and international law.  

82. The argument unfolds as follows: First, Respondent’s measures fail to comply 

with its obligations under World Trade Organization (WTO) law and the Paris Convention 

for the Protection of Industrial Property (Paris Convention) [A]. These illegalities may s 

establish Respondent’s violations of the substantive provisions of the BIT, namely: that 

unlawfully expropriated Claimant’s investments associated with FBI, as well as its 

trademarks and trade dress rights contra to Article 4(1) of the BIT [B]; and, alternatively, that 

Respondent violated Articles 2(1)(b) and 3(1)(c) of the BIT by failing to provide fair and 

equitable treatment, full protection and security and abstain from impairing the management, 

maintenance, use and enjoyment of Claimant’s investment via arbitrary and discriminatory 

measures which violate [C].  

83. In any event, Respondent’s violations of its WTO and Paris Convention 

obligations can also independently trigger a breach of Article 6(1) of the BIT [D]. 

 

A. Respondent’s violations  of  WTO Law and the Paris Convention 

 

84.  As a Member of the  (WTO),
109

 Respondent is bound by the legal obligations 

arising thereunder, including the Agreement on Trade Related Aspects of Intellectual 

Property Rights (TRIPS), the Agreement on the Application of Sanitary and Phytosanitary 

Measures (SPS)  and the General Agreement on Tariffs and Trade 1994 (GATT). t 

Respondent is, also  bound by the Paris Convention which it has signed and ratified.
110
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Claimant submits that the MAB Act and the Ordinance, as governmental acts attributable to 

Respondent under customary international law, violate its obligations under the WTO law 

and the Paris Convention. 

85.  Firstly, Respondent violates Article 20 of TRIPS which prohibits the unjustifiable 

encumbrance of trademarks with special requirements.
111

 Plain packaging, implemented by 

Respondent’s measures, results in the incapability of distinguishing consumer products.
112

 In 

the matter at hand, the MAB Act is detrimental to Claimant’s investment, FBI
113

: for, 

consumers would fail to distinguish between FBI’s beer brands, including “its most famous 

and popular brand, “FREEBREW”, and other competitive brands of less reputable breweries. 

86.  Secondly, Article 15 (4) TRIPS, referring to Article 7 of the Paris Convention,
114

 

states that:  

the nature of the goods or services to which a trade mark is to be applied shall in 

no case form an obstacle to registration of the trade mark.
115

 

87.   Indeed, the use of the trademark is inseparably linked to its registration, otherwise 

its use would render meaningless.
116

 Therefore, the nature of FREEBREW product should not 

impede its use and registration. 

88.  Concerning HRS’s Ordinance, Respondent violates Article 2 (2) SPS in 

conjunction with Article 5 (7) of the same WTO agreement. Accordingly, a sanitary measure 

should not be implemented or it should at least be provisionary based on insufficient 

scientific research.
117

 However, the evidence of HRI’s scientific research is insufficient and 

of permanent character.
118

   

89.  Finally, Respondent has violated Article 11 GATT  by imposing advertising bans 

and restrictions in public places.
119

 Prohibition of aalcohol advertisement  should be regarded 
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as affecting more heavily the foreign than the domestic manufacturers,
 120

 due t “to traditional 

social practices and to local habits and customs”.
121

 

90.  Hence, in all the above ways, Respondent’s MAB Act and Ordinance violate its 

international obligations under the WTO agreements and the Paris Convention. Claimant 

submits that an ordinary meaning interpretation of the BIT’s substantive standards suffices in 

order to ascertain their violation by Respondent’s measures complained of.  

91. But, in any event, Respondent’s violations of its obligations under other Treaties, 

may indicate a  breach of the BIT’s substantive provisions. prominently  Article 6(1). 

 

B. Respondent violated Article 4(1) of the BIT 

 

92.  The plain meaning of Article 4(1) reveals, first, that the BIT adopts a broad 

definition of expropriation including any direct or indirect interference with an investor's 

property; second, the four requirements for lawful takings,  form part of customary 

international law;
122

are cumulative, so that “failure on one is failure overall”
123

. 

93.  As is typical in indirect expropriation cases,
124

 Respondent denies its 

expropriatory acts and has not contemplated the payment of full market value 

compensation.
125

 Hence, and given the lack of compensation, the crucial issue that remains to 

be decided by this Tribunal is whether Claimant has been expropriatorily deprived of its 

property rights as an investor. Accordingly, Claimant will further demonstrate that 

Respondent violated Article 4(1) of the BIT,  by imposing plain packaging requirements for 

alcoholic beverages via the MAB Act  expropriating indirectly  Claimant’s trademarks and 

trade dress rights [1], and the cumulative effect of Respondent’s measures in sum has led to 

the creeping expropriation of its overall investment associated with FBI [2]. 
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1. Indirect expropriation of Claimant’s trademarks and trade dress rights 

 

94.  An “indirect expropriation” occurs when the investor, even though typically 

remaining the legal owner of the investment, is effectively deprived of its property or of its 

economic benefits, due to measures adopted by the host State.
126

  

95.  As scholarly commentary attests, “anything included in the definition of 

investment is protected from indirect expropriation”.
127

 Arbitral practice further evidences 

that intangible assets, such as intellectual property rights, may per se be targeted by 

expropriatory measures of host States.
128

 In our case, and pursuant to Article 1(1)(d) of the 

BIT, Claimant’s trademark and trade dress rights related with FBI undoubtedly constitute an 

identifiable part of its underlying investment operation; the same applies to the substantial 

goodwill generated from these trademarks, covered as such by Article 1(1)(e) of the BIT. 

Respondent’s imposition of plain packaging requirements has led to an indirert expropriation 

of these intangible assets. 

 

a. Substantial and lasting interference with Claimant’s trademark and trade dress rights 

 

96.  International jurisprudence has consistently confirmed that substantial 

interference with property rights qualifies as indirect expropriation.
129

 A substantial and 

lasting effect of a measure may prima facie lead to a taking of property.
130

 In fact, measures 

“neutralizing” the enjoyment of property do lead to successful expropriation claims.
131

    

97. Respondent’s mandatory instructions, for the design of the trademarks, render 

them useless.
132

 Namely, Respondent forced all brands of beers to be written in the same font 

and colour as all the other text on the label.
133
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98.  Moreover, even if Claimant remains the “registered owner of the respective 

trademarks and trade dresses”, as Respondent alleges,
134

 this is plainly not conducive against 

an indirect expropriation finding.
135

  

99.  The duration of the measures indicates their expropriatory character. 
136

 

However, under specific circumstances, an expropriation can occur due to temporary 

regulations.
137

 Thus, a period of one year could not be considered ephemeral and amounted to 

an expropriation.
138

  

100. In our case, the  MAB Act, enforced on 1 January 2011,
139

 until the 

commencement of this  Arbitration on 12 September 2012, has  durated  one and a half year 

already. Its nature as a legislative act also indicates its permanent character.  

 

b. Interference with Claimant’s legitimate expectations  and Respondent’s violations of  

TRIPS and the Paris Convention 

 

101.  Interference with Investor’s legitimate expectations contributes to the 

establishment of an expropriation.
140

 In our case, the expectations were created from the 

transfer of FBI’s intellectual property rights from Contifica Spirits to Claimant on 17 March 

2010.
141

 The SPA created the reasonable legitimate expectations to Claimant that it was the 

owner of the trademarks and no substantial interference or expropriation would occur to 

them.
 142
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102. To Claimant  violations of WTO obligations, result in investment’s expropriation. 

Indicative example this of  Saipem Tribunal. 
143

  The WTO provisions also find application 

here via Article 31(3)(c) VCLT.
144

 Numerous Tribunals followed this interpretation 

mechanism.
145

 

 

c. No application of “police powers doctrine” 

 

103.  The “police powers doctrine” provides an exception for “non-discriminatory 

regulations of public purpose” to be considered non-expropriatory.
146

 However, this approach 

has been rejected since its broad application does not serve as an exception but rather 

indicates that “any indirect expropriation would be within the State’s police power.”
147

  

104.  When it comes to expropriation, determinative factor remains the effect of the 

measures that will
148

 The latter opinion seems to also balance the investor and the States’ 

rights.
149

  

105.  At any case, Respondent fails to prove the “genuine public interest” of the 

measures.
150

 Plain packaging does not inform or educate but simply destroys the commercial 

value and goodwill of Claimant’s intellectual property.
151

 

 

2. “Creeping” expropriation of Claimant’s rights in FBI 
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106.   “Creeping expropriation” constitutes a form of indirect expropriation that occurs 

as a result of a series of actions and/or omissions taken over time,
152

 and the conjunction of 

which results in a taking of property.
153

  

107. 1Claimant submits that the MAB Act, HRI’s Ordinance and the illegal detention of 

FBI’s executives,  cumulatively , constitute a series of measures the effect of which was the 

creeping expropriation of Claimant’s investment in FBI.  

 

a. Substantial and lasting interference with Claimant’s economic enjoyment of its investment 

associated with FBI 

 

108.  Respondent’s measures  negatively  affect Claimant’S ability to control, use and 

economically enjoy its investment.
154

 Respondent’s restrictions have rentered FBI’s 

possession  useless.
155

  

109.  Namely, the MAB Act interfered with the company’s sale and marketing policy. 

Indeed, prohibitions in advertisements of beer and destruction of FBI’s economic use and 

benefit led to drop of sales approximately 60%.
156

  

110. 1The HRI’s Ordinance caused a 20% drop of FBI’s sales  and over a half of its 

employees had to be dismissed.
157

  

Cumulatively, both the measures resulted in FBI’s expropriation. After their adoption, the 

entity was forced to partially suspend its production and sign a pledge with its lenders after 

“failing to comply with financial covenants.”
158

 

111. 1Respondent may not imply that no indirect expropriation occurred by the time 

Claimant remains the legal owner of FBI.  Mere control over a “shell of the former 
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investment” does not set aside expropriation.
 159

 In any event, the only reason why FBI has 

not liquidated is the decision of its lenders not to declare default and enforce their security 

rights over the investment.
160

 

112. The MAB Act was set in force on 1 January 2011,
161

 while the Arbitration proceedings 

began by Claimant on 12 September 2012. The Reyhan Ordinance was introduced half a year 

later.
162

 FBI’s executives were arrested within a year from the commencement of 

respondent’s restrictions.
163

 Thus, as analyzed above, one and a half years can be considered 

a sufficient period to indicate the permanent character of the measures. 

 

b. Interference with Claimant’s legitimate expectations, including, inter alia, Respondent’s 

compliance with its obligations under TRIPS, SPS and GATT 

 

113. 1As stated above, the investor’s reasonable expectations can be relevant to a claim of an 

expropriation.
164

 The Respondent’s compliance with both SPAs,
165

 as well as with its 

international obligations under WTO, which are not contested or unsettled, constitutes 

Claimant’s reasonable and legitimate expectation.
166

 Therefore, its breach leads to a 

determination of an expropriation.
167

 

 

c. Any invocation of the “police powers doctrine” is untenable 

 

114. 1The effect of the measure is more determinative than their purpose.
168

 In any case, 

Respondent fails to prove the effectiveness of MAB Act and the Ordinance . The latter was 
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based solely on one research and the Ministry adopted it without taking into account any 

other relevant scientific analysis.
169

 It did not examine any other factors, being conducted 

solely on 150 males, even if females are also consumers of Reyhan products.
170

 

 

C. Respondent has violated Articles 2(1)(b) and 3(1)(c) of the BIT 

 

115. 1The grain of arbitral practice indicates that a rejection of an expropriation claim does 

not in principle bar the finding of a violation of other substantive provisions of investment 

treaties, such as the present BIT.
171

 In our case  Respondent violated Articles 2(1)(b) and 

3(1)(c) of the BIT by failing to provide fair and equitable treatment and full protection and 

security [1] and abstain from impairing the management, maintenance, use and enjoyment of 

Claimant’s investment via arbitrary and discriminatory measures [2] 

 

1. Respondent has violated Article 2(1)(b)BIT 

 

116. Article 2(1)(b) BIT provides: 

Each Contracting State shall in its territory…(b) in every case accord Investments 

by Investors of the other Contracting State fair and equitable treatment as well as 

full protection and security under this Treaty. 

 

a. Respondent failed to provide fair and equitable treatment 

 

117. The FET standard in Article 2 (1b) presents an autonomous,
172

 broader standard than the 

minimum standard of treatment,
173

 which also applies in our case as part of international 
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customary law.
174

 This superiority of the FET standard has been acknowledged by many 

Tribunals.
175

 

118.  Moreover, the complete absence of reference to international law in the Article 

indicates the parties’ consent to establish an autonomous standard.
176

 

119.  Assuming arguendo that the FET standard is identical to minimum standard of 

treatment Respondent has still violated that standard. Its elements have been defined by 

several Tribunals.
177

 Respondent has undeniably interfered with Claimant’s legitimate 

expectations and failed to provide stable and legal framework. It should also be noted that 

analogically to the creeping expropriation, Respondent’s actions should be seen cumulatively 

for the violation of FET.
178

 

120.  The investor’s legitimate expectations form “the dominant element of FET 

standard”.
179

 They have been defined by numerous Tribunals.
180

 Respondent did not ensure 

Claimant’s legitimate expectations, when explicitly guaranteeing in the SPA the risk- free 

nature of FBI’s products,
181

 while willfully neglecting to at least inform Claimant about the 

interim HRI report of 2005.
182

 

121.  The provision of a stable and legal framework is, undoubtedly, an essential 

element of the FET standard.
183

 It derives from the general purpose of the BIT and it relates 

to the provision of transparency.
184

 Some Tribunals have reached the conclusion that a breach 

of this specific provision leads to a violation of the FET standard.
185
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122.  Respondent profoundly failed to provide a stable legal environment when 

adopting the detrimental measures of FREEBREW beer. Respondent cannot argue that the 

New Way party’s election manifesto against alcohol consumption was very popular.
186

  

123. Indeed, Claimant could not rely on mere general statements of a party,
187

 which 

eventually secured the marginal majority in the Ruritanian Parliament.
188

  

124.  Respondent cannot rely on the argument that its actions were purely bona fide 

and in full accordance with its duty to protect public health, since it is widely accepted that 

the FET standard is objective and does not require Respondent’s bad faith.
189

 Similarly the 

Mondev Tribunal concluded that “a State may treat foreign investment unfairly and 

inequitably without necessarily acting in bad faith”.
190

 

125.  Finally, the WTO provisions, analyzed above, must be considered “relevant 

evidence concerning whether an investor or an investment has received fair and equitable 

treatment.”
191

 Moreover, Respondent’s violations of the WTO provisions result in a breach of 

the stable a legal framework, since an investor reasonably expects that a WTO member-State 

will comply with the obligations it has entered to. 
192

 

 

b. Respondent failed to provide full protection and security 

 

126. Several tribunals have approached this provision as an autonomous standard,
 193

 

which entails both physical and legal protection.
 194

 Respondent violated the legal protection 

of FBI when with its legislation “devalued”, by quoting the CME Tribunal, Claimant’s 
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investment.
195

 Both the MAB Act and the ordinance for the Reyhan concentrate resulted in 

Claimant’s loss of ability to manage use and enjoy its investment.  

 

2. Respondent has violated Article 3(1)(c) of the BIT 

 

127.  Respondent impaired the management, maintenance, use and enjoyment of 

Claimant’s investment with arbitrary and discriminatory measures in violation of Article 

3(1)(c) of the BIT. 

128.  The Ruritania-Cronos BIT enhances the protection of the Investor, by imposing a 

further, autonomous from the FET obligation of the hosting State to take non-arbitrary and 

non- discriminatory measures towards the Investment.
196

  

129. It can’t be persuasively argued that the provision of this Article is a mere 

“specification” of the FET standard, since they are not in the same Article, as it was in the 

Argentina- Italy BIT in the Impergilo case.
197

  

130. The LG&E v. Argentina Tribunal defined arbitrary measures as “measures that affect the 

investments of national of the other Party without engaging in a rational decision-making 

process.”
198

 

131.  Respondent cannot deny the fact that it adopted the ordinance for the Reyhan 

concentrate without consulting the affected parties,
199

 including FBI, without considering its 

request
200

 and its measures lacked sufficient scientific evidence. 

b. Respondent impaired FBI with discriminatory measures 

132.  Discriminatory conduct refers to a different treatment towards a specific 

investment, without reasonable justification.
201

 A measure, even if applied to everyone, can 

have a discriminatory effect on Claimant if the latter is the only one subjected to the law’s 
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obligations.
202

 It should also be noted that intention is not essential for a discrimination to 

occur.
203

 

133.  Respondent’ s conduct was obviously discriminatory towards FBI. The 

prohibition of the sale of alcohol in containers of over 0.5l had an influence only on 

FREEBREW beer, being the only beer in Ruritania traditionally sold in 0.8l.
204

   

134. Furthermore, FBI was treated the same way with other products containing 

Reyhan, when the conditions surrounding FREEBREW were obviously different.
205

 Finally, 

as discussed above, the series of measures introduced by the MAB Act, along with the 

ordinance for the Reyhan, cumulatively affected solely FBI.  

D. In any event, Respondent’s violations of its obligations under other international 

treaties independently triggers a violation of Article 6(1) of the BIT 

135.  According to Article 6(1) of the BIT: 

If the legislation of either Contracting State or international obligations existing at 

present or established hereafter between the Contracting States in addition to this 

Treaty contain any provisions, whether general or specific, entitling Investments 

by Investors of the other Contracting State to a treatment more favourable than is 

provided for by this Treaty, such provisions shall prevail over this Treaty to the 

extent that they are more favourable. 

136.  Claimant draws the Tribunal’s attention to the events surrounding Roussalis, 

where the Romania- Hellenic Republic BIT included an identical to the 6 (1) BIT Article. 

The Tribunal there accepted the possibility of including, due to that Article, “obligations 

deriving from multilateral instruments to which the states are parties.”
206

 

137.  The TRIPS, SPS and GATT provisions, being more detailed, establish a higher 

and more specific level of protection as far as IP rights and prohibitions on food products are 

concerned. Therefore, since they are more favorable, they prevail over the BIT and their 

breach results in a breach of the BIT itself qua an inherently expansive umbrella clause. 
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PART THREE: DAMAGES 

 

IV. CLAIMANT IS IN PRINCIPLE ENTITLED TO MORAL DAMAGES FOR THE 

UNLAWFUL ARREST AND DETENTION OF MESSRS GOODFELLOW AND 

STRAW 

 

138.  Claimant submits that it is entitled to moral damages for the illegal arrest and 

detention of its executives. This conclusion is founded on three main propositions. 

139.  First, any allegation by Respondent that the Tribunal lacks jurisdiction over the 

claim is unfounded [A]. Second, under international law, financially assessable damage 

incurred due to unlawful acts includes compensation for moral damage [B]. Finally, Claimant 

is entitled to moral damages since Respondent concedes that the unlawful prosecution of 

FBI’s executives is a violation of the BIT’s full protection and security standard [C].  

 

A. The Tribunal is competent to exercise jurisdiction on a claim relating to moral 

damages 

140.  International investment jurisprudence has consistently confirmed that arbitral 

Tribunals, in principle, have jurisdiction to award moral damages.
207

 The most prominent 

examples are the Desert Line and the very recent Al- Kharafi v. Libya arbitral awards, where 

both Tribunals accepted their jurisdiction and awarded Claimant moral damages.
208

  

141.  Respondent may not rely on the Biloune award where the Tribunal declined 

jurisdiction over a moral damage claim due to a false characterization of the damage as 

deriving from human rights violations;
209

 for, this is clearly not the present case.  

142. Claimant’s harm results from Respondent’s violation of specific BIT provisions, 

when it illegally arrested and detained FBI’s executives.
210
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B. Financially assessable damage includes compensation for moral damage 

 

143.  Claimant submits that it is in principle entitled to moral damages after 

demonstrating that legal persons can generally be awarded such damages [1], the harm of its 

executives resulted to an injury of the entity itself [2] and that it has standing on behalf of 

them as well as on its own behalf [3]. 

 

1. Compensation for moral damages can be awarded to legal persons 

 

144.  Financial compensation for non-pecuniary injuries is available under international 

law in general,
211

 as well as under international investment law.
212

 The Desert Line Tribunal 

reaffirmed that investment treaties “do not exclude, as such, that a party may, in exceptional 

circumstances, ask for compensation for moral damages.”
213

 

145. Moreover, pursuant to Article 31 of the ILC Articles “injury includes any 

damage, whether material or moral, caused by the internationally wrongful act of a State.”
214

  

146.  The Arbitral Tribunals’ practice is to reject any argument of the Respondent that 

compensation can be awarded only for material damage.
215

  

147.  Finally, several cases have confirmed that a recovery of non-pecuniary damage to 

a legal entity is indeed perfectly acceptable.
 216

 Scholars do embrace this opinion.
217
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2.    Injury to the executives of a legal entity constitutes damage to the legal entity itself 

 

148.  The Desert Line Tribunal correctly asserted that an Investor can lose its 

reputation due to the arrest and detention of its executives.
218

 In addition, the Al-Kharafi 

Tribunal correctly held “any positive or negative rumor can affect the company’s image and 

consequently its position in the commercial markets.”
219

 

149.  In the case at bar, Goodfellow and Straw maintain an important position in the 

Company, since they are empowered to make important decisions for Contifica Group.
 
Both 

are executives of FBI
 
and are considered representatives of FBI.

 220 

150
 

 The infringement of their personality rights results in an infringement of FBI 

itself, since, first, their arrest and detention forced them to abstain from their executive duties 

in managing FBI, and second, FBI itself suffered loss of reputation due to the false bribery 

allegations against its executives as well their detention.
221

 The video of the detention, leaked 

apparently by the Ruritanian police itself, contributed negatively to the defamation of both 

FBI and its executives.
222

 

 

3. Claimant has standing for moral damages on its own behalf as well as on behalf of 

Messrs Goodfellow and Straw 

 

151.  Claimant seeks moral damages on its behalf as well as on behalf of its executives. 

FBI’s executives have no other independent forum to claim moral damages,
 223

 and are likely 

to confront strong prejudice at Ruritanian national Courts:
224

 Such considerations definately 

led the Desert Line Tribunal to award moral damages.
225
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152.  In any event, Claimant may seek moral damages for its representatives, 

according to the “corporate espousal” doctrine.
226

 Subsequently, injury to an employee is 

equal to injury to its corporation. Moreover, according to the subrogation principles, “the 

corporation is potentially liable to the employee for failing to protect the employee in the 

course of employment”,
227

 and thus, can seek its damages.  

153.  Therefore, Claimant has the right to represent in this arbitration its executives 

and seek their damages. 

 

C.   Claimant is entitled to moral damages for the prosecution of Messrs Goodfellow 

and Straw 

 

154.  Claimant should be compensated for the moral damages suffered by itself and by 

FBI’s executives, since Respondent has already conceded that it breached the FPS standard 

[1]. Moreover, moral damages are not awarded on exceptional circumstances [2] but, in any 

event, those circumstances prevail in our case [3].Finally, Respondent’s malicious conduct, if 

needed to be established, is proven [4] and no double-counting risk exists [5]. 

 

1. Violation of FPS standard 

 

155. Respondent has conceded that it violated the FPS standard of Article 2(1b) of BIT.
228

 

This Procedural Order binds the Parties to arbitration.
229

 Namely, Respondent confessed that 

“applicable law may not have been entirely complied with during their arrest and 

detention”.
230

  

156. The FPS standard since qualified by the adjective “full” covers any kind of breach, even 

if not occurred by physical violence.
231

 Moreover, the protection and security of the 
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executives falls within the scope of this Article since they are part of the investment, as 

shown above, and, thus their harm constitutes a violation of the BIT. The failure to protect 

the goodwill of FBI, since considered part of the Investment under Article 1(1)(e) BIT, also 

constitutes a breach of the FPS.  

157. Moreover, Respondent violated its international obligations, when failing to comply 

with Article 9(1) of the ICCPR, which explicitly provides that “no one shall be subjected to 

arbitrary arrest or detention.”
232

 

158. The Tribunal in Eureko v. Poland did not accept a violation of the FPS standard since it 

held that the harassment of the investor’s representatives was not authored by the state 

itself.
233

 However, in our case the harassment was authored by the Prosecutor’s Office of 

Ruritania, an organ undoubtedly attributable to the State.
234

 

159.  At any case it is accepted that “monetary compensation is the appropriate remedy 

for moral damages affecting an individual or a corporation whereas satisfaction is normally 

the proper remedy for moral damages suffered by a State”.
235

 

 

2.    Moral damages are not awarded solely under “exceptional circumstances” 

160.  Claimant asserts that the awarding of compensation for non-pecuniary injury 

should be consistent with the principles on awarding pecuniary injury and no higher threshold 

should be applied for the first one. Evidently, there has been a misapprehension due to the 

Desert Line Tribunal’s reference to “exceptional circumstances”
236

- a dictum followed by 

other Tribunals.
237

  

161. Yet, it has been suggested that the Tribunal’s reference to “exceptional 

circumstances” was “simply a reference to the rarity and uniqueness of such claims given the 

particular nature of investment treaties”.
238

 Finally, human rights case law reaffirms that 
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moral damages are compensatory and “ought to be awarded on a similar basis to 

compensation for material damage”.
239

 

 

3.    In any event, the substantial moral prejudice suffered by Claimant and its executives 

constitutes an “exceptional circumstance” 

 

162.  Claimant submits that, in any case, it was faced with exceptional circumstances, 

provoked by Respondent’s actions. Although it is the Claimant’s belief that the Lemire test is 

not necessary for the establishment of exceptional circumstances and it is rather indicative
240

 , 

its three criteria
241

 are perfectly met with our case.  

163.  Respondent illegally detained the executives of FBI, causing them stress, anxiety 

and loss of reputation. The distribution of a video of the detention by police and the 

characterization of the executives as criminals before having any evidence of them being 

guilty is simply unacceptable.
242

 Both the cause of the detention, which lasted 10 days, and 

effect on the executives and FBI itself are grave and substantial. 

 

4.    While proving fault is not a necessary condition for awarding moral damages, 

Ruritania’s conduct was manifestly malicious 

 

164.  Claimant supports that malicious treatment by the Respondent is not a necessary 

precondition, in order for the Tribunal to award moral damages. This principle is reflected in 

the commentaries to the ILC Articles, which clearly notes that ‘it is only the act of a State 

that matters, independently of any intention’.
243

 Moreover, it has been noted that “the practice 

of States and the jurisprudence of arbitral tribunals and the ICJ have followed the theory of 

objective responsibility as a general principle”.
244

 In addition, if fault was a prerequisite for 
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the establishment of moral damages, then it is only logical that, in effect, “they would 

perform a punitive rather than a compensatory role”.
245

 This was the exact confusion of moral 

and punitive damages in Siag.
246

 

165. In any event, Respondent’s conduct was malicious, since Goodfellow and Straw were 

arrested and detained in the Freecity Airport illegally and without sufficient evidence.
247

 

Moreover, their right to leave the country, as their lawyers informed them, was violated by 

the Prosecutor’s Office of Ruritania, without reasoning. Finally, their arrest became public by 

the police, unjustifiably humiliating and defaming both the executives and FBI itself.
248

 

 

5.    Any double-counting allegations by Respondent should be discarded as are meritless  

 

166. Claimant asserts that no double counting risk is entailed due to its claim for moral 

damages. The relief sought by Claimant’s request for moral damages derives from a different 

set of Respondent’s acts than those providing ground for any other pecuniary compensation 

requested by Claimant.
249

  

 

167. Moreover, moral damages are not different from material damages, as far as their legal 

source is concerned, and therefore, they should be governed by the principle of full 

reparation.
250

  Arbitral tribunals have argued that a double counting risk only lurks in 

situations where moral damages are requested through an FET or denial of justice 

violation.
251

 However, in the present case, Claimant requests moral damages stemming from 

an FPS violation of Respondent for reasons differing significantly from those under which 

compensation for pecuniary damages has been requested under other substantive BIT 

provisions. 
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168. In any case, the assessment of damages awarded to Claimant is part of the second stage 

of the procedure pursuant to procedural order No1 clause 5.
252

 Therefore, the quantum of 

damages will be reviewed only after the conclusion of the present procedure. 
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V. THE LOSS OF SALES BY CLAIMANT’S SUBSIDIARIES LOCATED OUTSIDE 

OF RURITANIA CONSTITUTES A RECOVERABLE ITEM OF DAMAGES  

 

 

169. The Tribunal is requested to recognize the recovery of the damages caused to FBI’s 

subsidiaries by Respondent. Claimant founds this Claim upon the follows:  First, no 

jurisdictional question arises from this Claim [A]. Second, at any case, Claimant 

demonstrates that the Tribunal can exercise jurisdiction over this Claim [B]. Third, Claimant 

has standing on behalf of its subsidiaries and may seek compensation for their damages [C]. 

Fourth, Respondent has caused severe harm to Claimant’s subsidiaries which must be 

compensated [D]. 

 

A. No jurisdictional question arises 

 

170. Claimant insists that the determination of damages is a merit stage issue. For that reason, 

no jurisdictional impediments shall obstruct the Tribunal in examining the present Claim.  

The UPS Tribunal stated that damages are discussed and established at the merits stage.
253

 

 

B. In any case, the Tribunal has jurisdiction over the claim 

 

171. Claimant submits that the Tribunal should exercise its jurisdiction over the claim, since 

the operations of the subsidiaries fall within the BIT’s definition of investment [1], they 

contribute to Respondent’s economic development [2], they are not mere exporters of goods 

[3], the territorial limitations apply only to the definition of investment [4] and the damages 

have only a causation requirements [5]. 
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1. A holistic approach of Claimant’s investment is in order 

 

172.  Claimant recognizes the operations of FBI’s subsidiaries as part of its investment 

under Article 1 of the BIT.
254

 The said subsidiaries offer services to FBI via special 

contractual agreements with the latter. Claimant insists that these Contracts shall be deemed 

to form part of its investment.
255

 

173.  At this point, Claimant mentions that it is very common for multinational 

enterprises to be structured in a complex manner.
256

 Despite any possible complexity of 

business arrangement, FBI’s subsidiaries play an essential role to Claimant’s production 

operations.
257

 Indeed, they carry out the supply of FBI with bottles and agricultural products, 

essential part of FBI’s production.
258

  

174.  Claimant suggests that an investment should be considered as a “business unit in 

its entirety.”
259

 The subsidiaries may produce those particular products in another State but 

they distribute them in Ruritania. Similarly, in the Cargill dispute, Cargill manufactured 

HFCS products in the USA and exported them to Mexico through its subsidiary, Cargill de 

Mexico. As the Tribunal stated, “supplying HFCS to Cargill de Mexico was an inextricable 

part of Cargill’s investment.”
260

 The Tribunal recognized its jurisdiction over the claim.
261

 

Moreover, the compensation for the damages of Cargill, which was located outside of 

Mexico, was further ratified by Ontario’s Superior Court and Ontario’s Court of Appeal.
262

 

175.  FBI, since not a producer of bottles and agricultural products, depended on 

Claimant’s subsidiaries for its businesses, like the Tribunal recognized Cargill de Mexico 

did.
263

 In other words, Claimant invites the Tribunal to approach the definition of investment 
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in a holistic manner and recognize that FBI and its subsidiaries form “une realité économique 

unique.”
264

  

 

2. Claimant’s foreign subsidiaries contribute to the economic development of Respondent 

176.  Claimant further submits that the territorial nexus between the foreign 

subsidiaries and Ruritania lies with the purpose of their entire operation. The Ambiente 

Tribunal concluded that the benefiting State is determinative for the situs of an investment.
265

 

It is crystal clear that the operations of FBI and its subsidiaries benefit Ruritania. 

177.  As a matter of fact, Claimant’s production line provided stable and safe work 

places inside Ruritania.
266

 Also in Ambiente, the Tribunal underlined the economic 

connection between sovereign bonds and Argentina, stating that the bonds, qua investments, 

were “destined to contribute to Argentina’s economic development”.
267

  

178. Various Arbitral Tribunals focus on the same criterion in order to precisely locate 

the situs of an investment.
268

 Accordingly, the Tribunal should recognize the economic 

benefits Respondent enjoyed by Claimant’s investment. 

179.  In our case, the purpose of the import of raw materials by the subsidiaries of 

Claimant is the enhancement of FBI’s production line, which is exclusively achieved within 

Ruritania. 

 

3. The subsidiaries are not mere exporters of final products in Ruritania 

 

181.  Claimant further asserts that the subsidiaries are not mere exporters of their final 

products eventually sold in Ruritania. The Tribunal in Apotex rejected its jurisdiction over the 

claim, holding that the whole operation is “a mere exportation of goods” in the USA.
269

 

However, that is not the case here.  
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181.  Indeed, Claimant’s subsidiaries do not simply export the final product to 

Ruritania through FBI, since they supply FBI with raw material for the final manufacturing of 

products in Ruritania.
270

 The Cargill Tribunal estimated that a business closely connected 

with a physical asset in the host State could form part of the overall investment.
271

  

182.  The ADM v. Mexico Tribunal recognized that the lost profits of the investor 

included “the resale and distribution by ALMEX (which was cited in Mexico) of HFCS 

produced in the United States.”
272

 However, they did not include “the profits ADM and TLIA 

would have earned from HFCS manufactured in the United States and subsequently exported 

to Mexico for resale by ALMEX.”
273

  

183. In our case, FBI relied solely on the subsidiaries’ businesses for the production of 

FREEBREW.
274

 Therefore, the subsidiaries’ operations do not involve mere exportation of 

goods.  

 

4. Territorial limitations only to the definition of investment 

 

184.  The territorial limitations in the BIT refer to the definition of investment and not on the 

harm caused by Respondent’s actions. There is no Article restricting the damages from 

Respondent’s violations to damages caused solely in Ruritania. The Myers Tribunal stated 

that  

“To be recoverable, a loss must be linked causally to interference with an 

investment located in a host state. There is no provision that requires that all of 

the investor’s losses must be sustained within the host state in order to be 

recoverable.”
275

  

185. Claimant submits that the causation criterion is met at the present case. In Cargill the 

Court of Appeal held, “the criteria for compensable damages provide a causation requirement 
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but no specified territorial limitation except in the definitional requirements of an 

investment.”
276

  

 

C. Claimant has standing on behalf of its subsidiaries to seek compensation for their 

damage 

 

186.  Claimant can seek compensation for the damages of its subsidiaries since they 

form a vital part of the business plan in Ruritania [1], the damages eventually flow to 

Claimant [2] and there is no other way for the subsidiaries to be compensated for their losses 

under the BIT [3]. 

 

1. Necessary part of the business plan in Ruritania 

 

187.  Claimant has already mentioned that its subsidiaries form an integral part of its 

investment in Ruritania. They are part of the same business unit.
277

  

188.  For the lost profits of the subsidiaries to be recoverable their activities must be 

linked to the purposes of the investment project.
278

 The MTD Tribunal accepted any 

contribution to the investment, since “the expenditures related to the Project […] and were 

made for the purposes of the investment in Chile.”
279

  

189. Claimant, being their owner, has standing for their losses in the present 

arbitration. 

 

2. Damages eventually flow to Claimant  

190. Claimant is the owner of both the investment and the affected subsidiaries,
280

 and may 

seek compensation for both of them.
281

 In Cargill, it was the status of investor which could 
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give reason to damage caused outside the country of the investment.
282

 The Court of Appeal 

provided in this regard that  

“the damages […] must be in relation to breaches that affect a claimant’s investment in 

the host country and therefore affect the investor as an investor.”
283

  

191. Even though Claimant and its subsidiaries are separate legal entities, it is not 

unreasonable to assume that “damages to the subsidiary are damages to the parent” 

company.
284

 Therefore Claimant, being the affected investor from the damages caused to its 

subsidiaries, has standing for them.  

192. The BIT does not restrict the structure of the investment. The Tribunal in Inmaris 

accepted that the BIT “encompasses investments in the host State that are owned by investors 

of the home State through one or more levels of subsidiaries, including subsidiaries 

incorporated in third countries.”
285

 The production line of Claimant’s subsidiaries for the 

distribution of raw materials to FBI is eventually an investment of Claimant, made through its 

subsidiaries.  

 

3. No other alternative for the subsidiaries protection under the BIT 

193. Claimant would like to remind the Tribunal that there is no other way for its subsidiaries 

to be protected under the BIT and, although their losses were the result of Respondent’s 

actions, they will remain unrecovered if Claimant is not entitled to seek their damages.  

 

D. The Tribunal shall award compensation to Claimant’s subsidiaries for the damages 

caused by Respondent 

194. Claimant should be compensated for the subsidiaries damages since it proves that there 

is a causal link between Respondent’s violations and the subsidiaries’ losses [1] the 

subsidiaries suffer the same damages with FBI [2] and the  
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195. Claimant contends that Respondent’s conduct (i.e.the measures and the arrest) have 

caused harm to its subsidiaries. The Tribunal in Cargill correctly equated the losses of 

investor (Cargill) to losses of Cargill de Mexico.
286

  

196. Similarly, in our case, FBI’s inability to attract consumers, due to the restrictions 

imposed by Respondent, resulted in Claimant’s subsidiaries inability to consequently sell 

their products. The sales of FBI are inextricably linked to the sales of the subsidiaries of 

Claimant, since their production line depends on the production of FREEBREW beer.
287

  

Claimant, on 15 March 2012, suspended production of FREEBREW (due to the measures of 

Respondent) decreasing it to 5 million decaliters per annum, and as a result, the production of 

the subsidiaries, which supplied FBI with bottles and agricultural products, was suspended as 

well.
288
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PRAYER FOR RELIEF 

 

In light of the above argumentation, Claimant respectfully asks this Tribunal to adjudge and 

declare that : 

I. The Tribunal has and shall exercise jurisdiction upon the dispute; 

II. The Tribunal has jurisdiction upon Claimant’s umbrella clause claim; 

III. Respondent has violated Articles 2,4 if the BIT as well as its international obligations; 

IV. Claimant is entitled to compensation for moral damages for the arrest and  detention of its 

executives; 

V. The loss of sales of Claimant’s foreign subsidiaries is a recoverable item for damages. 

  

 

Respectfully submitted on September 22, 2013 

by 

Team PINTO 

On behalf of 

CONTIFICA ASSET MANAGEMENT Corp. 

 


