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STATEMENT OF FACTS  

 

Acquisition of FBI Shares  

 

1. The Freecity Breweries Inc. [‘FBI’] is Ruritania’s oldest and largest brewery which was 

owned by the State Property Fund of Ruritania [‘Fund’] until 2008. The Contifica Spirits 

S.p.A [‘Contifica Spirits’] acquired the shares in FBI on 30 June 2008 for USD 

300,000,000 and subsequently entered into a share purchase agreement with the Fund. 

Contifica Spirits is part of the Contifica group which is a major international 

conglomerate with interest in diverse areas. Contifica Spirits is incorporated in Posteriana 

and is a fully owned subsidiary of Contifica Enterprises Plc., which is the parent company 

of Contifica group incorporated in the state of Prosperia.  

 

2. Upon acquisition of FBI, Contifica group made significant investments on the brewery 

and as a result the output of the brewery increased by 30% to 130,000,000 decaliters per 

annum.  In addition, FBI was integrated into the Contifica group’s global procurement 

network with various subsidiaries of the group supplying bottles, aluminium cans, yeast, 

hops and barley to FBI.  

 

3. In 17 March 2010 the shares in FBI were transferred from Contifica Spirits to Contifica 

Asset Management Corp [‘CAM’], a member of the Contifica group incorporated under 

the laws of the state of Cronos. CAM’s branches and subsidiaries had produced hops, 

barley and aluminium cans before FBI was acquired by Contifica Spirits. However, 

following the acquisition, CA put into operation a new production line at the aluminium 

can plant to serve the needs of FBI. Additionally, supplies to FBI were considered, when 

determining targets for barley and hops farms.      

 

Significant legal changes in Ruritania and their effect on FBI  

 

4. In 2010 New Way Party secured the majority in Ruritanian Parliament and in 25 

November 2010 the Regulation of Sale and Marketing of Alcoholic Beverages Act 

[‘MAB Act’] was published. The legislation severely restricted FBI’s ability to market 

and sell its products in Ruritania. The MAB Act amongst other things prohibits the sale of 
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alcohol between 9pm and 9am. It also requires any alcohol to be served in containers of 

0.5 litres or less and the trademarks/brands of beverages to be written in plain white and in 

the same font as all other text or label.   

 

5. While FBI produces a number of different brands of beer (FREEBREW, RURILITE and 

HILLMAGORE STOUT) it’s famous and most popular brand is FREEBREW. It has a 

unique taste due to the flavouring of Reyhan which is added during the brewing. 

FREEBREW had always been sold in 0.8.l. bottles. However, after the MAB Act FBI had 

to implement a reconfiguration of its bottling line for FREEBREW which was completed 

by April 2011. As the result of this regulation FBI’s sales dropped by approximately 60% 

during the first two quarters of 2011with the company incurring loss of net income of 

around 10,000,000 USD.  

 

6. Furthermore in 15 June 2011 the Human Health Research Institute [‘HRI’] released a 

report claiming that consumers of FREEBREW beer were exposed to a higher risk of 

cardiac complications due to the effects of Methyldioxidebenzovate, an ingredient found 

in Reyhan concentrate. As a result on 30 June 2011, the Ministry of Health and Social 

Security adapted an ordinance, requiring any product containing Reyhan concentrate to be 

labelled with the following warning: 

 

“This product contains Reyhan concentrate, consumption of which according to the 

results of scientific research may lead to higher risk of cardiac complications.” 

 

7. In July 2011, FBI discovered that in 2005 an interim report, which came to the same 

conclusions, was sent by the HRI to the Ministry of Health and Social Security. FBI wrote 

to the Ministry of Health and Social Security pointing out the problems in the report by 

HRI and requested that the labelling requirement be lifted, which was denied.   

 

8. The new labelling regulations for FREEBREW caused a fall in FBI’s sales by a further 

20%, with its revenue in the last quarter of 2011 falling to 10% of the revenue for the 

same period of 2009. Therefore FBI implemented a large-scale redundancy programme 

terminating employment of over half of its employees.      
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9. On 15 March 2012 the Board of Directors of FBI partially suspended production 

decreasing the output to 5,000,000 decalitres per annum. Due to the fall in revenue and 

profit, FBI failed to comply with financial covenants established by the credit facilities 

with its various lenders. However, on 15 September 2012, lenders agreed not to declare 

default and not to enforce their security rights over various FBI assets subject to being 

provided with an additional security package consisting of pledge of (1) all of FBI’s 

tangible assets (2) all shares in FBI and (3) any claims and recovery that CAM may 

receive in this arbitration.   

 

Criminal investigation against Contifica Group employees 

 

10. On 1 December 2011 the Prosecutor’s Office of Ruritania commenced investigations 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group on 

allegations of bribery of the officials of the Fund in acquiring FBI shares.  

 

11. On 23 December 2011 Messrs Goodfellow and Straw were detained in a cell in the 

Freecity International Airport, when boarding their flight to Prosperia. They were released 

on 3 January 2012 without any explanations. The criminal investigation against the 

executives was terminated due to insufficient evidence on 20 June 2012.  

 

Jurisdiction of the arbitral tribunal 

 

12. There is a Treaty of Mutual Promotion and Protection of Foreign Investment between the 

State of Cronos and the Republic of Ruritania dated 15 March 1997 [‘BIT’]. Pursuant to 

Article 8 of the Treaty any disputes arising out of or relating to an investment between a 

foreign investor and the contracting State shall at the request of the investor be submitted 

to international arbitration under the rules of UNCITRAL if it cannot be settled amicably.   

 

13. The Claimant offered to settle the dispute amicably with the Respondent by writing to the 

President and the Minister of Foreign Affairs of the Respondent on 10 December 2011. 

CAM’s claim that the MAB Act and labelling requirements with regard to FREEBREW 

amount to a de facto expropriation of its interest in FBI and breach of Respondent’s 

obligations under the BIT has not received a response from the Respondent.   
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14. On 31 May 2012 Claimant wrote to the President of Ruritania expressly invoking Article 

8 of the BIT. CAM is seeking USD 380,000,000 as compensation for damages caused by 

Ruritania’s breach of BIT and international law. They are also seeking USD1, 000,000 as 

compensation for moral damages caused for the wrongful persecution of FBI executives.  
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ARGUMENTS ADVANCED 

 

(I.) THE TRIBUNAL HOLDS JURISDICTION OVER THE CLAIMS SUBMITTED BY 

CAM AND THOSE CLAIMS ARE ADMISSIBLE 

 

15. It is submitted by the Claimant that the present tribunal has jurisdiction over the submitted 

claims. It is also submitted that the claims made are admissible despite assertions made by 

the respondents regarding the circumstances under which the shares in FBI came into the 

ownership of the Claimant. 

 
16. The Claimant intends to demonstrate that the transfer of shares in FBI to such from 

Contifica Enterprises SAP occurred for a plethora of reasons, including, but not limited to, 

preferable taxation on dividends, royalties and income, more robust protection of 

investment and the lack of need to restructure any part of the Contifica group of 

incorporated companies. 

 
17. It is the contention of the Claimant that seeking an “investor-friendly environment” for 

incorporation is a natural part of good business, and is not, as has been asserted by the 

respondents, an example of “treaty-shopping”.  

 
18. Cases will be cited by the Claimant in which similar protection of investment and seeking 

of “investor-friendly environments” have taken place, and subsequently been held to be 

acceptable business practices.  

 
19. The first case cited by the Claimant is CME Czech Republic BV v Czech Republic1 in 

which CME, a Dutch corporation with a Czech subsidiary CNTS (investment) engaged in 

media business, brought a dispute against the Czech Republic under the Netherlands-

Czech Bilateral Investment Treaty, alleging several violations of it by the Media Council 

(the Czech media regulatory body) and claiming damages of over US $500 million. In this 

case it was held that the actions of the Czech Republic equated to expropriation of CME’s 

investments and violated provisions of the BIT. The tribunal also held that a “shell” 

company could bring proceedings without addressing the issue of jurisdiction, as the 

company was incorporated in the correct state to do so.  

                                                           
1 CME Czech Republic BV v Czech Republic (IIC 62 (2003) 
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20. This case is supported by the judgment in the case of Aguas del Tunari v Republic of 

Bolivia2 in which a tender was put out for privatisation of water supply for a Bolivian city, 

Cochabamba. Once the tender was won by Aguas del Tunari, and the initial private price 

rise was enforced, waves of protests leading to violence occurred in the city. This lead 

Aguas del Tunari to withdraw operations after assigning ownership of the tender to a 

subsidiary incorporated in the Netherlands, which enjoyed the protection of a Bilateral 

Investment Treaty with Bolivia. This was again held to be an acceptable use of BITs by 

all tribunal judges except the dissenting Bolivian judge appointed by the Bolivian 

government. In this case the issues surrounding the violent protests had already arisen 

when the assignment took place, which appeared to have weakened the Claimant’s 

position. Due to the nature of BITs, it was still held binding.   

 
21. The case of Mobil Corporation Venezuela Holdings BV and ors v Venezuela 3  also 

displays a legitimate use of BITs by businesses attempting to protect their investments. In 

this case Mobil openly stated that they had assigned the ownership to a company 

incorporated in a country enjoying a BIT with Venezuela in order to protect their 

investment, and this was still held to be an acceptable use of BITs and the tribunal 

accepted that it had jurisdiction on the dispute. Part of this was down to Mobil’s openness 

in stating that the purpose of the assignment was to protect their investment after 

previously objecting to unilateral decisions being taken by the Venezuelan government 

which had significant impacts on their investment. 

 
22. Paul Michael Blyschak highlights the attitude taken in Mobil v Venezuela in his article 

“Access and advantage expanded: Mobil Corporation v Venezuela and other recent 

arbitration awards on treaty shopping”4. In his article he highlights the “bright line” 

taken on treaty shopping in the Mobil case, where it was described as an acceptable part 

of strategic corporate planning.  

 
23. There has also been an example of a tribunal stating that both it and other tribunals should 

follow precedents set in similar arbitration hearings on “treaty-shopping” instances. The 

                                                           
2 Aguas del Tunari v Republic of Bolivia (IIC8 2005) 
3 Mobil Corporation Venezuela Holdings BV and ors v Venezuela (IIC 435 2010) 
4 Blyschak, PM. ‘Access and advantage expanded: Mobil Corporation v Venezuela and other recent arbitration 
awards on treaty shopping’ Journal of World Energy Law & Business (2011) JWELB 4(1) 32.   
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case of Burlington Resources Inc v Ecuador5 leads us to look back at previous rulings, to 

determine whether the Claimant’s case is able to be heard under the jurisdiction of this 

tribunal.  

 
24. Differentiation must be made between “treaty-shopping” and businesses looking to afford 

their investment the greatest legal protection possible. Discouraging the use of BITs, 

simply eradicates their purpose. BITs exist to further international investment. Preventing 

their use in arbitration can only serve as a hindrance to international trade and commerce. 

 
25. The Mobil case6 outlines four considerations which can be used when deciding whether 

“treaty-shopping” has occurred.  

 
26. In light of those, the Claimant submits answers to those 4 considerations to compel the 

tribunal to hold jurisdiction over the claim and grant admissibility in the light of the 

circumstances surrounding the acquisition of shares by the Claimant.  

 
27. Firstly, the timing of the investment must be explored. In this case, there can technically 

be considered to be two dates of investment. The initial purchase of FBI by Contifica 

Spirits, which occurred on 30th June 2008, and also the assignment of shares in accordance 

with agreed protocol in the Share Purchase Agreement, from Contifica Spirits to CAM on 

17th March 2010. The timing must also be considered in context, specifically in relation to 

a looming election.  

 
28. Secondly, the timing of the claim must be considered. It is the contention of the Claimant 

that the claim was lodged only once actual expropriation had taken place, and provisions 

had been made to ensure the future of the business on a smaller production scale (after 

severe reductions to productivity had taken place). The claim has also only arisen after 

attempts at amicable restitution have failed. 

 
29. Thirdly, the substance of the investment transaction must be explored. In this case, 

privatisation of a national brewery is being exampled as a purely business transaction.  

 
30. Fourthly and finally, the true nature of the investment operation must be opened. It is 

submitted by the Claimant that the nature of this investment was a profit making one. The 
                                                           
5 Burlington Resources Inc v Ecuador  (IIC 436 2010) 
6 Mobil Corporation Venezuela Holdings BV and ors v Venezuela (IIC 435 2010) 
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intention behind the investment was to invest heavily in supply line upgrades (which have 

been completed) in order to further production and raise profits. These goals were 

thwarted by illegal and immoral changes in policy, which will be addressed in other parts 

of this submission.  
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(II.) THE PRESENT TRIBUNAL HOLDS JURISDICTION OVER CAM’S CLAIMS 

BASED ON THE BREACH OF THE SHARE PURCHASE AGREEMENT BY THE FUND  

 

31. Claimant’s second point relates to the jurisdiction which the tribunal holds over CAM’s 

claims based on the breach of the Share Purchase Agreement, and that these claims are 

admissible in the present proceedings.  

 

32. The Claimant refers to the Share Purchase agreement, specifically Appendix 7.  

 
33. This section states that the seller warrants and represents that (9.21) -  

“To the best of its knowledge the products of the brewery do not pose any risks to the 

consumers, other than those which are ordinary for similar alcoholic beverages.”  

 
34. It is the contention of the Claimant that this tribunal holds jurisdiction over any claim 

pertaining to a breach of the share purchase agreement.  

 
35. The Claimant cites section 14.2 of the Share Purchase Agreement, which states that ALL 

(emphasis added) disputes arising from the present agreement will be solved in 

Arbitration.  

 
36. The Claimant submits that although a prescribed tribunal is named in the Share Purchase 

Agreement, that this tribunal holds overreaching jurisdiction insofar as it is adjudicating 

on a matter higher in the chain of fault.  

 
37. It is submitted by the Claimant that total responsibility for the actions or inactions of the 

Fund is held by Ruritania, as the governing state.  

 
38. The United Nations General Assembly accepted after the Report of the International Law 

Commission in its fifty-third session that a draft resolution was required in relation to the 

responsibilities for organs of state. In the draft articles for the Responsibility of States for 

Internationally Wrongful Acts 7 , at Article 4, it is stated in (1) that:  

 

“The conduct of any State organ shall be considered an act of that State under 

                                                           
7 Responsibility of States for Internationally Wrongful Acts in the Yearbook of the International Law 
Commission, 2001, vol. II (Part Two). 
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international law, whether the organ exercises legislative, executive, judicial or any other 

functions, whatever position it holds in the organization of the State, and whatever its 

character as an organ of the central government or of a territorial unit of the State”. 

 

39. The Article goes on to state at (2) that: “an organ includes any person or entity which has 

that status in accordance with the internal law of that State”.  

 

40. The Claimant cites the necessity of being a UN member state in order to become a Paris 

Convention signatory (Ruritania being such) as proof that the UN General Assembly 

decisions binds on the respondent.  

 

41. It is submitted by the Claimant that in light of this direction from the UN, it is only proper 

that the State Property Fund of Ruritania is viewed as an Organ of state. This is due to the 

national function being performed by the state, namely investing public funds, and making 

returns available to the state.  

 
42. Once accepted as an organ of state, it is the contention of the Claimant that this tribunal 

must find ultimate responsibility lying with the Respondent, and as such find itself able to 

adjudicate on the present matter.  

43. By extension, it is submitted that the responsibility for righting the wrongs of the Fund lie 

not only with the Fund, but with the State at large.  

 

44. The respondents own evidence suggests classification as an organ of state, indicating that 

the Fund is a legally identifiable entity, with the directors of it being appointed by 

Government figures, displaying some measure of control over the Fund, and also feeding 

funds back into the State.  
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(III.) RURITANIA HAS VIOLATED ITS OBLIGATIONS UNDER THE BIT BY 

ADOPTING MEASURES FOR THE REGULATION OF MARKETING AND SALE OF 

ALCOHOL AND BY IMPOSING FURTHER RESTRICTIONS ON THE MARKETING 

AND SALE OF FREEBREEW  

 

45. The Claimant’s third point relates to the imposition on the Claimant by the respondent of 

measures for the regulation of marketing and sale of alcohol, and imposing further 

requirements for the marketing and sale of Freebrew beer.  

 

46. It is the contention of the Claimant that the respondent has violated 3 articles of the BIT in 

relation to its obligations to the claimant. Those three articles are Article 2, Article 4 and 

Article 6.  

 
47. Article 2 (1) (b) states that 1. Each Contracting State shall in its territory (b) in every case 

accord Investments by Investors of the other Contracting State fair and equitable treatment 

as well as full protection and security under this Treat.  

 
48. The Claimant submits that both sectors of this treaty provision have been violated. The 

obligation to accord “fair and equitable treatment” and the obligation to accord “full 

protection and security”.  

 
49. In order to define the test for “fair and equitable treatment”, the claimant cites the case of 

Joseph Charles Lemire v. Ukraine,8 in which the phrase “fair and equitable treatment” was 

discussed in relation to the Ukraine – United States BIT9.  

50. The tribunal took a number of factors into account in its summary of the content of the 

fair and equitable treatment standard, including:  

a. whether the State has failed to offer a stable and predictable legal framework; 

b. whether the State made specific representations to the investor; 

c. whether due process has been denied to the investor; 

d. whether there is an absence of transparency in the legal procedure or in the actions 

of the State; 

e. whether there has been harassment, coercion, abuse of power or other bad faith 

conduct by the host State; 
                                                           
8 Joseph Charles Lemire v. Ukraine (CSID Case No. ARB/06/18) 
9 Ukraine Bilateral Investment Treaty, Signed March 4th 1994 
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f. whether any of the actions of the State can be labelled as arbitrary, discriminatory, 

or Inconsistent 

 

51. The Claimant intends to prove that by radical changes to the law soon after investment, 

they were denied a “stable and predictable legal framework”, that there has been 

harassment and abuse of power on behalf of the Respondent, and that certain actions of 

the State can be labelled as arbitrary and discriminatory.  

 

52. The issue of harassment and abuse of power will be addressed in the Claimant’s fourth 

point.  

 
53. Presently the Claimant contends that the radical and sudden changes to the law relating to 

the marketing and sale of alcohol demonstrate a non-stable and non-predictable legal 

framework, which according to the persuasive case of Lemire10, show a breach of the fair 

and equitable treatment to which the claimant is entitled by law.  

 
54. The Claimant also submits that the restriction of the sale of alcohol in containers of more 

than 0.5 litres in volume is an arbitrary and discriminatory one.  

 
55. The Claimant notes that at present there is no restriction on the total amount of alcohol 

legally available for purchase. It is quite possible at the present time in Ruritania to 

purchase 100 0.5 litre bottles of beer, but illegal to purchase one 0.8 litre bottle. This law 

is a clear attempt to place the Claimant at an unfair disadvantage to the remainder of the 

local breweries.  

56. This fragrant attempt to offer commercial advantage to other local companies defies the 

spirit of the BIT, which is to encourage international investment, not to destroy it. It is the 

submission of the claimant that had the State genuinely wished to tackle the problem of 

alcohol abuse, other means, such as a cap on the total amount of alcohol legally 

purchasable, would have been a more effective and fairer means of achievement.  

 

57. The Claimant will now present arguments that the respondent has breached the “full 

protection and security” element of Article 2 (1) (b).  

 

                                                           
10 Joseph Charles Lemire v. Ukraine (CSID Case No. ARB/06/18) 
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58. The Claimant cites Law and Practice on International Commercial Arbitration by Alan 

Redern11 (2007, Sweet and Maxwell) as showing a sound definition of “full protection 

and security” born out of case law. It states that it is an “obligation de moyens”, or an 

obligation of best effort, requiring the host state to exercise reasonable care to protect 

investments. 

 
59. It also states that there is no need for a Claimant to prove negligence or bad faith in these 

types of cases, as the breach is sufficient in and of itself.  

 
60. The Claimant also opens the case of American Manufacturing & Trading Inc v Republic 

of Zaire, ICSID Case No. ARB/93/1 (1997). In this case it was stated that even if the 

measures equally effect domestic products, that a breach of the “full protection and 

security” obligation is still effective.  

 
61. This demonstrates that just because the legality of the sale of alcohol at sporting venues 

and after 9pm equally effects ALL sellers, it does not automatically protect it from 

scrutiny.  

 
62. It is the contention of the Claimant that due process of diligence in relation to the passing 

of the MAB has not been carried out. The arbitrary time limits on when alcohol may be 

served prove this.  

 
63. The legality of serving alcohol at 9AM but not 9:15PM is illogical. The state’s intentions 

are clear, in that they simply wish to reduce the amount of alcohol being consumed. This 

in and of itself is an admirable goal. The means by which the respondent has tried to 

achieve this, however, are not only illogical; they are substantially flawed in effectiveness.  

 
64. Imposing this time-limit on the serving of alcohol may only serve to encourage alcohol 

consumption earlier in the day that had previously been the norm.  

 
65. The claimant contends that the Respondent also breached Article 4 (1) (a), (b) and (d) of 

the BIT. This article states that: 

 
Article 4: 

                                                           
11 Redern, A. Law and Practice on International Commercial Arbitration (2007) Sweet and Maxwell, London. 
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1. Investments by Investors of either Contracting State may not directly or indirectly be 

expropriated, nationalized or subjected to any other measure taken by a Contracting State 

or a state agency of the Contracting State the effects of which would be equivalent to 

expropriation or nationalization (hereinafter referred to as Expropriation) in the territory 

of the other Contracting State except where such Expropriation is 

 

(a) for the public benefit; 

(b) not discriminatory; 

(c) carried out under due process of law; and, 

(d) against compensation. 

 

66. The Claimant submits that while the respondent may seek to rely on the “public benefit” 

aspect when justifying their restrictions for the marketing and sale of alcohol, in actual 

fact the public will receive no tangible benefit from this law.  

 

67. As described above, public health will not benefit, as it will still be possible to buy large 

quantities of alcohol.  

 
68. It is also contended that a public detriment has been served. FBI are a large employer, and 

with the severely reduced demand, and consequently reduced output, FBI have been 

forced to make redundant over half of its employees since 2009.  

 
69. It is also submitted that Article 4 (1) (b) has been severely infringed. The obligation to act 

in a way which is “not discriminatory” has been completely ignored by the respondents in 

their pursuit of their own goals. It has been shown above that while some measures are 

non-discriminatory, equally affecting all producers of alcoholic beverages, at least one 

discriminates heavily against the claimant (namely the volume of container permitted for 

sale of alcohol).  

 
70. Article 4 (1) (d) also states that any legal expropriation must be against compensation. At 

this time compensation has not been offered or discussed with the respondents, who have 

developed a culture of letter-ignoring in order to avoid issues relating from ill-conceived 

laws and protectionism. 
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71. The Claimant finally submits the two most severe breaches of law in relation to this case. 

The Respondent’s knee-jerk reaction to the findings of HRI in relation to Reyhan-

concentrate demonstrate an intention to deprive the claimant of industry competitiveness. 

By forcing products containing Reyhan to be labelled as such, at the same time as 

prescribing how alcohol can be labelled (i.e. block colours with no font changes), the 

Respondent has effectively provided an advertising campaign to FBI’s competitors.  

 
72. The ability of competitors to label their products “Reyhan Free” comes about solely 

because of the reaction to a study which holds little bearing on Freebrew. The content 

levels of Reyhan in Freebrew mean that in order to achieve parity with the HRI study, 5 

new regulation size bottles of Freebrew would be needed to be consumed each day.  

 
73. It is the contention of the Claimant that a person consuming this amount of Freebrew 

would be far more likely to suffer illness from the effects of alcohol abuse, than from 

Reyhan overdose.  

 
74. Should this argument be rebutted, the Claimant requests that a study be carried out 

specifically regarding the risks that the amount of Reyhan actually contained in Freebrew 

poses to an individual’s health, not an arbitrary amount picked in order to portray risks to 

health.  
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(IV). MORAL DAMAGES SHOUD BE AWARDED BY THE TRIBUNAL TO THE 

CLAIMANT FOR THE ARREST OF MESSRS GOODFELLOW AND STRAW 

A. Ruritania has committed an internationally wrongful act 

75. It is submitted that the Respondent failed to adhere to the guarantee of full protection and 

security under article 2(1)(b) of the BIT. The FBI’s executives were detained in the 

Freecity International Airport for 11 days before being released without a charge or an 

apology. The Messrs Goodfellow and Straw were kept in a cell during the Christmas 

holidays and the New Year. They were prevented from going to Prosperia despite being 

expressly advised by their lawyers that under Ruritanian law they were free to leave the 

country pending investigations. Instead they were told by police officers that they were 

being detained to stop them from “fleeting justice”.  

76. The Claimant’s reputation was further tainted as a security video from the FBI’s 

executives’’ detention in the cell was aired on Free TV, the Respondent’s most popular 

TV channel on the day of their arrest. In addition, in an interview with the channel a 

spokesman for the Prosecutor’s office accused the Messrs Goodfellow and Straw of 

corruption and escaping investigation.  

77.  The Respondent is responsible for the damage it has caused to FBI’s reputation by false 

detention of its executives which they have admitted. In Lusitania moral damages were 

defined as compensation for injury to feelings, humiliation, shame, degradation, loss of 

social position or injury to credit or to reputation.12 The decision held moral damages as 

“very real” despite their intangible nature.13 This position is supported by the International 

Law Commission’s Draft Articles on Responsibility of States for Internationally Wrongful 

Acts [‘ILC Draft Articles’] which clarify that states must make full reparation for injury 

caused, “whether material or moral.”14 Since both states have signed and ratified the BIT, 

then it is an international obligation, breach of which is an "internationally wrongful act". 

78. In addition to its obligation under art 2 of BIT, the Respondent is in breach of the 

International Covenant on Civil and Political Rights [‘ICCPR’]. The Claimant’s 

employees’ rights to liberty under article 9 of ICCPR and their right to free movement 

under article 12 was breached. An internationally wrongful act is defined in Art.2 of the 

ILC Articles as a 'breach of an international obligation'. Treaties are the clearest example 

of an international obligation, so breach of ICCPR is a breach of obligation, and so a 

                                                           
12 Opinion in the Lusitania Cases, p40 
13 ibid 
14 See ILC Draft Articles, art 31  
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wrongful act. Ruritania has thus committed “internationally wrongful” acts within the 

meaning of article 31 of the ILC Draft Articles15.  

 

B. CAM is entitled to moral damages under rules of customary international law 

79. The damages which should be payable to CAM for the breach of BIT by Ruriania are not 

stated in the treaty itself, thus one must turn to the ILC Articles to evaluate the appropriate 

method of reparation caused by Ruritania’s breach16. There are three main forms of 

reparation for the breach: restitution, compensation and satisfaction17.   

80. In this instance the injury caused to CAM is not reparable by restitution. Therefore CAM 

is seeking the award of compensation, which is the most appropriate method of reparation 

under international law when restitution is not available18. Monetary compensation is 

intended to offset the damage suffered by the injured party as a result of the breach19 since 

a satisfaction is not in this instance proportional to the injury20. 

81. The Claimant has suffered serious financial consequences as a result of the unlawful 

detention and negative publicity of Messrs Goodfellow and Straw in a Freecity cell. The 

detention took place at the end of 2011 and criminal investigation against CAM’s 

executives was still on-going in 2012. This negative image of FBI executives alongside 

the requirements under MAB Act affected the production rate of the company. On 15 

March 2012 due to the financial position of FBI, the production output was partially 

suspended to 5,000,000 decaliters per annum from 130,000,000 decaliters.  

82. Moreover, in Desert Line Project v Yemen the Tribunal awarded moral damages to a legal 

person for the breach of the respondent’s obligation under the BIT and the significant 

damage caused to the claimant’s reputation and credit. It was held that moral damages 

may also be recovered besides pure economic damages and there are no reasons to 

exclude them21. As it was held in the Lusitania cases, non-material damages may be “very 

real, and the mere fact that they are difficult to measure or estimate by monetary standards 

makes them none the less real.22” 

                                                           
15 See ILC Draft Articles, art 2. 
16 Nykomb Synergetics Technology Holding AB v Republic of Latvia p38–39, section 5.1; and  ADC Affiliate 
Limited and ADC & ADMC Management Limited v Republic of Hungary, para 483.  
17 CMS Gas Transmission Company v Argentine Republic Para 399; and see ILC Draft Articles, art 34. 
18 Sempra Energy International v Argentine Republic, para. 401; Tecnicas Medioambientales TECMED SA v 
Estados Unidos Mexcicanos; and see ILC Draft Articles, art 36 and 37. 
19 Commentary of ILC Draft Articles, art 36 para 4.  
20 See ILC Draft Articles, art 37(3). 
21 Desert Line Project v Yemen, para 289. 
22 US v Germany p42,Quoted with approval in James Crawford, ILC  Articles on State Responsibility at p. 223 
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83. In Lemire v. Ukraine the tribunal confirmed that moral damages may be awarded, under 

exceptional circumstances, confirming the decision of Desert Line Project v Yemen. The 

tribunal concluded that such exceptional circumstances were present when (i) the State’s 

actions imply physical threat, illegal detention or other analogous situations in which the 

ill-treatment contravenes the norms according to which civilized nations are expected to 

act; (ii) the State’s actions cause a deterioration of health, stress, anxiety, other mental 

suffering such as humiliation, shame, or loss of reputation, credit and social position; and 

(iii) both cause and effect are grave or substantial23. 

84. The pre-conditions in Lemire are satisfied. The FBI executives were illegally detained and 

the State’s actions greatly damaged the reputation of CAM and its social position. The 

cause and effect have been substantial as CAM has suffered great financial difficulties as 

a result. It has had a dramatic fall in revenue preventing it from complying with the 

financial covenants with its lenders forcing it into providing its lenders with further 

security packages over FBI’s assets.  

85. The Claimant henceforth requests the tribunal to find the persecution of Messrs 

Goodfellow and Straw violated the guarantee of full protection and security (as admitted 

by the Respondent) and order Ruritania to pay compensation for the moral damages 

caused.  

 

 

 

 

 

 

 

 

 

 
                                                           
23 Joseph Charles Lemire v. Ukraine, para. 333. 
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(V). LOSS OF SALES BY CAM’S SUBSIDIARIES OUTSIDE OF RURITANIA TO FBI 

CONSTITUTES A RECOVERABLE ITEM OF DAMAGE 

A. The materials supplied by CAM’s subsidiaries are classed as investment under BIT 

86. Article 1 of the BIT defines investment as “every asset which is directly or indirectly 

invested”. Claimant’s subsidiaries which supply hops, barely and aluminium cans to FBI 

amount to indirect investment. CAM had placed a new a production line at the aluminium 

can plant to specifically serve the needs of FBI. In addition, supplies to FBI were 

considered, when determining targets for barely and hop farms. This therefore amounted 

to an indirect investment since the subsidiaries could be relied on to meet the demands of 

FBI. This in turn would make FBI, which is incorporated in Ruritania, a profitable and 

successful investment.  

87. However, breaches of the BIT articles and cumulative effect of measures adopted by 

Ruritania have resulted in expropriation of CAM’s investments associated with FBI. 

These measures severely affected the financial status of FBI and caused a great reduction 

in its output.  The company’s partial suspension of production also meant a loss of sales 

by the claimant’s subsidiaries. As the loss of sales by the subsidiaries has been the direct 

effect of FBI’s cessation of operation it constitutes a recoverable item of damage. The fact 

that the subsidiaries are outside Ruritania has no bearing on the issue of damages. In S.D. 

Myers Inc. v Canada it was held that damage does not necessarily have to arise in the host 

state in order to be recoverable; it simply has to be a result of the measure at issue24. 

Furthermore in Cargill Inc. v Mexico the subsidiary recovered damages despite being 

outside of the host state. The Tribunal found that the sales were associated with the 

claimed investment and thus compensable25.  

 

B. There is a causal link between the loss of sales by CAM’s subsidiaries and 

Ruritania’s breach of BIT 

88. As well as imposing legal measures which amounted to expropriation and breach of 

article 4 of the BIT, the Respondent is also in breach of article 6(2). The BIT does not 

provide provisions as to the Remedies available for breach of its provisions, so the 

principle from the classic case of Chorzow Factory case and the ILC Draft articles are 

used and referenced by trinunals.  

                                                           
24 S.D. Myers, Inc. v. Government of Canada ( Damages Award, paras.118, 122) 
25 Cargill, Incorporated v United Mexican States, para 523 
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89. The Permanent Court of International Justice in the Factory at Chorzow held that 

reparation must wipe out all the consequences of the illegal act as much as possible and 

re-establish the situation which would have existed if the act had not been committed26.  If 

restitution is not possible a sum of money corresponding to damages caused would be 

payable27. 

90. The ILC Draft Articles hold the same principles and reparation is required by the state for 

the injury caused committing wrongful acts28. Article 31(2) addresses the issue of causal 

link between the internationally wrongful act and the injury29. It is only injury caused by 

the internationally wrongful act of a State which required full reparation.30 It is necessary 

for both the factual and legal causation test to be satisfied31. The key issue is whether the 

wrongful conduct was a sufficient, proximate or direct cause of the harm or injury32. The 

ILC commentary on the concurrent causes situation explains that when the extent of the 

loss caused by the respondent cannot be sufficiently isolated from losses caused by third 

parties acts, the state should be held ‘responsible for all the consequences33.’The breach 

by the Respondent as well as the ordinance the ordinance adopted by the Ministry of 

Health and Social Security were the direct causes of FBI’s financial difficulties and 

consequently loss of sale by CAM’s subsidiaries. It was foreseeable that the restrictive 

measures imposed by the MAB Act would cause damage to the production and sale of 

FBI’s products. It was obvious that this would result in a decrease by the sale of FBI’s 

suppliers and hence the causality tests are satisfied. 

91. Moreover, article 36 of ILC Draft Articles provides that compensation will cover “any 

financially assessable damage including loss of profit insofar as it is established.” The loss 

is assessed by reference to damages relating to compensation for capital value, loss of 

profits or incidental losses34. The loss of profit by CAM due to the loss of sale by its 

subsidiaries is financially assessable. The loss of sales could also be classed as incidental 

losses35. Moreover, the loss by CAM’s subsidiaries amounts to investment expenditure 

                                                           
26 The Factory At Chorzow (Germany v. Poland) para 125 
27 ibid 
28 Article 31 
29 See commentary on ILC Draft Article 31, para 9 
30 ibid 
31 Ripinskey, international investment damages p135 
32 AM Honore, Causation and Remoteness of damages, in a Tunc (ed) International Encyclopedia of comparative 
law (Tubingen, Mohr, 1983) vol XI, ch7, 9) 
33See commentary on ILC Draft Article 31, para 13Borzu Sabahi Compensation and restitution in investor-state:  
arbitration: principles and practice, p 172; National Grid Plc; Occidental Exploration and Production Co.  
34 See commentary on ILC Draft Article 34, para 21 
35 Enron v Argentina and Sempra Energy v Argentina 
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which constitutes a recoverable item of damage36. The claimant incurred expenses in 

putting in place the extra line production to meet the demands of FBI and must recover the 

damages for the consequent loss of sales to FBI37.  

92. The Claimant therefore requests that the Tribunal award damages for the loss of sales by 

the bottling and agricultural businesses of the Claimant’s subsidiaries resulting from 

Respondent’s breach of BIT.  

 

                                                           
36 Vivendi v Argentina 
37 Azurix Corp v The Argentine Republic  


