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STATEMENT OF FACTS

1983 CAM is incorporated in Cronos.

15 March 1997 The Treaty for the Mutual Promotion and

Protection of Foreign Investment (“RC-

BIT”) is entered between Cronos and

Ruritania.

Beginning 2008 State Property Fund of Ruritania (“Fund”)

announces an international privatisation

tender with respect to shares in Freecity

Breweries Inc. (“FBI”), Ruritania’s most

famous brewery.

30 June 2008 Contifica Spirits, previous owner of FBI, is

declared the winner of international

privatisation tender and enters into a share

purchase agreement with Fund (“SPA”)

acquiring shares in FBI for USD 300 million.

30 June 2008 – end 2010 Contifica group extensively invests in the

development of FBI, not only transforming it

in a modern plant and highly increasing its

volumes (to 130 million DPA), but also

making it a safest place to work in Ruritania.

17 March 2010 In the process of intra-group restructuring the

shares in FBI and other assets, including IP

rights, are transferred to Claimant.

20 November 2010 Ruritanian parliament adopts MAB Act

imposing severe, discriminatory and

unjustifiable measures on Claimant’s

enterprise, including plain labeling and

bottle-size requirements.
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20 November 2010 – April 2011 As the result, FBI has to implement a

comprehensive reconfiguration of bottling

line for FREEBREW, best known brand of

beer in Ruritania, and suspend bottling of

other brands.

First half of 2011 As the result, FBI’s sales drop by 60%, FBI

suffers 60% loss of revenue and c.USD 10

million loss of net income.

15 June 2011 Human Health Research Institute (“HRI”),

controlled by MHSS releases a report (“HRI

Report”) alleging that FREEBREW

consumers are imposed to a higher risk of

cardiac complications due to Reyhan

contained in FREEBREW.

30 June 2011 Shortly and without any consultation, MHSS

adopts an ordinance (“Ordinance”) requiring

FREEBREW’s label to explicitly warn that it

leads to higher risk of cardiac complications.

July 2011 FBI discovers that a report with same

conclusions as HRI Report was sent by HRI

to MHSS as early as in 2005.

20 August 2011 FBI writes to MHSS, a report of an

independent scientist attached, pointing out

numerous flaws in the analysis in HRI

Report.

Meantime FBI’s competitors label their products as

“Reyhan-free” and sponsor disgracing

programs at local television.
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25 August 2011 MHSS denies FBI’s request to lift the

labeling requirement before a deeper research

is conducted.

1 December 2011 Investigation against Mr. Goodfellow and Mr.

Straw, executives of Contifica group, is

commenced by Prosecutor’s Office of

Ruritania (“POR”) on ‘information’ that they

are involved in bribery.

10 December 2011 Claimant addresses a letter to Ruritanian

President and the Minister of foreign Affairs

(“MFA”) on de facto expropriation of its

investment and breach of RC-BIT. No

response is received.

4Q 2011 FBI sales fall by further 20%, revenues are

1/10 of revenues for 4Q 2009.

23 December 2011 Mr. Goodfellow and Mr. Straw are

unlawfully detained in Ruritania’s airport; a

disgracing video of their detention is

translated at Ruritania’s most popular TV

channel.

23 December 2011 – 3 January 2012 Mr. Goodfellow and Mr. Straw stay detained

in a cell in the airport; then released without

any explanation whatsoever.

15 March 2012 FBI’s directors mostly suspend production,

cut output to 5 million DPA.

30 May 2012 Claimant writes to Ruritanian President

asking to settle the dispute amicably. No

response is received.

20 June 2012 Criminal investigation against Mr.

Goodfellow and Mr. Straw is terminated due

to lack of evidence. No compensation is ever

paid.
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SUMMARY OF ARGUMENTS

1. There is a drastic difference between legitimate corporate restructuring and ‘treaty

shopping’. It is for this Tribunal to find that the first is present in this case.

2. Meantime, it is Ruritania who tries to flee responsibility for breaching Claimant’s

legitimate expectations covered by RC-BIT protection by suggesting that actions of its

alter ego are not attributable to it. Claimant submits that someone who is controlled by

Ruritania and acts as Ruritania is indeed Ruritania itself. It is for this Tribunal to find

that this is true.

3. Ruritania violated its obligations under the RC-BIT by adopting MAB Act and

Ordinance.

Firstly, Ruritania violated article 4 of RC-BIT. It de facto expropriated CAM’s IP

rights and investment as a whole by substantially depriving CAM of economic value,

use and enjoyment of its property. Claimant further submits that the measures cannot

be justified as within State’s regulatory power since they are disproportionate to the

publc aim and States’ obligations towards investor.

Secondly, Ruritania violated articles 2(1)(b) and 3(1)(c) of RC-BIT since it failed to

provide CAM fair and equitable treatment. In particular, Ruritania violated CAM’s

legitimate expectations, failed to provide due process and impaired by arbitrary and

discriminatory measures the use and enjoyment of CAM’s investment.

4. Ruritania breached the obligation to accord full protection and security to Claimant by

unlawful detention of its top executive employees and Claimant is, therefore, entitled

to compensation of moral damages suffered by the employees and reputational harm

caused to Claimant itself as legal entity.

5. Finally, the loss of sales of Claimant’s subsidiaries located outside Ruritania must be

compensated as the underlying operations of the subsidiaries form an integral part of

the overall investment of Claimant within Respondent’s territory.
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ARGUMENTS

PART ONE: JURISDICTION

1. The Claimant submits that the Tribunal has jurisdiction over the claims submitted by

CAM and that those claims are admissible in light of the facts surrounding acquisition

of the shares in FBI by Claimant (I) and that, in particular, it has jurisdiction over

Claimant’s claims based on the alleged breach of SPA by Fund and that those claims

are admissible.(II)

2. In order for the Tribunal to have jurisdiction over the present case under article 8 of

RC-BIT, including claims arising out of SPA, Claimant has to demonstrate that:

(i) it is an investor (jurisdiction ratione personae);

(ii) its activity associated with FBI amounts to an investment in Respondent’s
territory (jurisdiction ratione materiae); and

(iii) the claims under SPA fall within the scope of consent under the RC-BIT.

I. THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED BY CAM AND

THOSE CLAIMS ARE ADMISSIBLE IN LIGHT OF THE FACTS SURROUNDING ACQUISITION

OF THE SHARES IN FBI BY CAM BECAUSE CLAIMANT IS AN INVESTOR (A) AND IT

MADE AN INVESTMENT UNDER RC-BIT (B)

A. Claimant is an investor under article 1(3) of RC-BIT

3. Under article 1(3) of RC-BIT an investor is “any entity which is established in

accordance with, and recognised as a legal person by law of the Contracting State…

which is the… owner or shareholder of an Investment in the territory of the other

Contracting State”.

4. Claimant is a legal entity incorporated in Cronos and since 17 March 2010 has

possessed legal ownership of all shares in FBI and of associated IP rights. Thus, both

criteria – one of incorporation and one of the investment being made in Respondent’s

territory – are satisfied.
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5. RC-BIT does not provide for any additional criteria to be further satisfied by

Claimant, although it is a common treaty practice to impose additional requirements to

nationality of investors, for example, through a ‘denial of benefits’ clause.1

Nevertheless, parties to the RC-BIT did not do so. In particular, they have not

excluded from treaty protection companies that obtained their investment in the course

of corporate restructuring.

6. Moreover, it was confirmed in tribunals’ practice that in case respondent state

consented to the transfer of shares, its objections to jurisdiction based on such transfer

must be rejected.2 Respondent (through Fund, whose actions are attributable to

Respondent, as will be explained further) agreed that the rights of purchaser under

SPA can be assigned to the members of Contifica group.3 Considering that under RC-

BIT, ‘shareholder of an Investment’ is a qualified investor, CAM as an assignee,

became such an investor. Ruritania, thus, agreed to treat CAM as an investor, which

became a representation ‘made by the host State’ which was ‘reasonably relied on by

Claimant’.4 Ruritania is, therefore, precluded to argue the opposite on the basis of the

principle of good faith and estoppel, which are relevant for determining obligations of

host states under investment treaties.5

7. Tribunals do not go further than what was agreed by the parties as a definition of an

investor in the BIT,6 even if the investor does not have ‘real connection with a State

party to a BIT’.7 Claimant, however, was incorporated in Cronos in 1983 and became

a part of Contifica group in 2003 – 27 and 7 years, accordingly, before the transfer of

shares to Claimant was made. Therefore, Claimant cannot be viewed as a special

purpose vehicle or a shell company established in a Contracting Party for the sole

purpose of having access to investment arbitration.

1 Schreuer/Dolzer p. 55.

2 Autopista [80-140]; Schreuer/Dolzer, p. 55.

3 Case, p. 18.

4 Waste Management [98].

5 Schreuer/Dolzer, pp. 18, 19.

6 Saluka [241]; Tokios Tokeles [29, 36]; Schreuer/Dolzer, pp. 49, 50.

7 Saluka [240].
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8. However, even if the sole purpose of the transfer of shares were to obtain protection

under RC-BIT, it would still not be a valid objection to jurisdiction of the Tribunal. In

practice of tribunals, nationality planning for various economic and legal reasons,

including protection of a BIT, is perfectly acceptable.8

9. The only exception from the investor’s freedom to structure an investment as it deems

fit is where a corporate restructuring is made after the dispute had arisen9 and for the

sole purpose of initiating international arbitration, which otherwise would not be

available to the investor.10 This restriction is clearly exceptional and applies in those

extraordinary situations when it is obvious in given circumstances that the investment

has been transferred in bad faith and may not as such be protected by legal remedies.

10. Claimant submits that the transfer of shares from Contifica Spirits to Claimant

constitutes a legitimate change in the corporate structure and was made before the

dispute arose.

11. The investment has always stayed within the Contifica group and has been transferred

to Claimant as a part of a larger intra-group restructuring. The possibility of transfer of

shares was first raised almost four months before the bill of the MAB Act became

publicly available (i.e. before 20 June 201011) in the memorandum sent by FBI

General Counsel to FBI CEO on 1 March 2010. The memorandum clearly shows that

the purpose of the restructuring was the transfer of assets to an investor-friendly

environment based on various considerations, including the fact that CAM was an

already operating entity and the laws of its state of incorporation (Cronos) provided

for acceptable tax rates, which purpose is completely legitimate.

12. The dispute is defined by the ICJ as ‘a disagreement on a point of law or fact, a

conflict of legal views or interests between the parties’ or as ‘a situation in which the

two sides held clearly opposite views concerning the question of the performance or

8 HICEE [103]; Aguas del Tunari [330].

9 Pac Rim Cayman [2.43, 2.47].

10 Phoenix Action [93-95].

11 Case, p. 31.
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non-performance of certain treaty obligations’.12 In the investment tribunals’ practice,

a dispute was described as a ‘present divergence of interests and opposition of legal

views’.13

13. All these definitions require the actual disagreement which clearly exists between the

parties in the present – as opposed to a disagreement in the future irrespective of its

imminence. Respondent, however, is arguing its case based on the false assumption

that even the emergence of a possibility of a future dispute can be qualified as a point

in time, which renders subsequent transfer of shares a bad faith transaction.

14. Respondent suggests that the fact that the New Way party, which took hard stance

against marketing and sale of alcohol during its election campaign, secured majority in

the Parliament, can be viewed as such ‘cut-off’ point in time. According to

Respondent, since the shares were transferred two months thereafter, such transfer was

made in bad faith.

15. As far as statements of the New Way party are concerned, political manifestos

announced by the candidates during election campaign can barely be accepted as

something more than just populist statements to appeal the voters – at least certainly

not as an evidence of the existing dispute. Promises to fight with alcohol addiction are

one of such electoral promises. However, even the fact that a party secured majority as

the result of elections does not automatically turn electoral manifesto into a law.

16. Indeed, MAB Act was adopted by the Parliament eight months after the transfer (on

20 November 2010) and entered into force almost ten months thereafter (on

1 January 201114).

17. The earliest date that can reasonably be viewed as a point in time when the conflict of

legal interests arose was 20 June 2010, when the bill first became a public record.15

Yet, it was three months after the transfer.

12 Schreuer/Dolzer, p. 230.

13 Texaco [416]; Schreuer/Dolzer, p. 230.

14 PO3 [5].
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18. Furthermore, although from the date of the publication of the bill and certainly after

adoption of the MAB Act it was clear that it will have a negative financial impact on

Claimant’s investment, Claimant maintained its investment for almost two years

thereafter by taking various measures in order to accommodate new requirements,

including reconfiguration of bottling line at FBI.16

19. Claimant continued to do so despite failure of its attempts to mitigate the negative

consequences for the entire industry by submitting a memorandum to the Parliament

arguing against adoption of the act as a member of the AABPI.17

20. It clearly shows, that following the restructuring and adoption of the two hostile

legislative acts, Claimant’s efforts and financial resources were directed at ‘saving’ its

investment in Ruritania rather than at completely relinquishing it by initiating a

dispute with Respondent.18 It is not until first part of 2011 when Claimant initially

suffered substantial losses as the result of the MAB Act’s implementation.19 It is only

after the investment lost any economic sense that the dispute became the last resort

available for Claimant to protect its rights of investor.

21. Furthermore, the course of action in case of a dispute is regulated in article 8 of RC-

BIT, pursuant to which the dispute should be notified by the investor by submitting a

claim to the state. Claimant sent a letter to the President and MFA addressing the issue

of de facto expropriation on 10 December 2011 and then again on 31 May 2012. Both

letters were ignored by Respondent, whereby the disagreement between the Parties

became clear and the dispute definitely emerged. Yet, again, these events took place

after the transfer and, hence, cannot undermine its legitimacy.

22. Therefore, the investment had been transferred to Claimant before the dispute arose

and not for the purpose of commencing this arbitration. Furthermore, Respondent

itself approved the assignment of investor’s rights under SPA. Hence, Claimant’s

15 PO2 [26].

16 SOC, 12

17 PO3 [15].

18 SOC, 17, 19, 20.
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actions may not be treated as abuse of process, as Respondent baselessly alleges, and

it is a legitimate investor under RC-BIT.

B. Claimant’s investment is covered by article 1 of RC-BIT

23. Under article 1 of RC-BIT an investment is an asset which is (i) directly or indirectly

invested (ii) in accordance with the laws of the Contracting State in which territory the

investment is made (iii) by investors of the other Contracting State and includes, inter

alia, (iv) shares of companies and intellectual property rights; (v) movable and

immovable property as well as any other rights in rem; returns reinvested, claims to

money which has been used to create an economic value or claims to any performance

having an economic value.

24. Claimant’s ownership of FBI and various operations, ownerships and claims for

performance associated with it, constitute a qualified investment in Respondent’s

territory protection by RC-BIT.

25. Conclusively, Claimant has demonstrated that the first and the second criteria of this

Tribunal’s jurisdiction are satisfied and the claims are admissible as Claimant has

made a bona fide investment.

II. THIS TRIBUNAL HAS JURISDICTION OVER THE CLAIMS ARISING OUT OF THE BREACH

OF THE SHARE PURCHASE AGREEMENT BY FUND AND THESE CLAIMS ARE ADMISSIBLE

BASED ON THE ‘UMBRELLA CLAUSE’ (A) AND THE LAW OF INTERNATIONAL

RESPONSIBILITY AND ATTRIBUTION (B)

26. Respondent argues that the Tribunal does not have jurisdiction over the claims arising

out of SPA as it was signed by Fund, a separate from state entity. Respondent further

suggests that these claims are inadmissible since the parties to SPA agreed to ICC

arbitration.

27. Claimant rejects these arguments on the grounds that:
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(i) an‘umbrella clause’ contained in RC-BIT extends the scope of consent to

arbitrate under the treaty to the claims arising out of contractual arrangements

entered into in relation to the investment; and

(ii) Fund acted as alter ego of Ruritania in signing SPA based on the rules of

attribution of the law of state responsibility and, therefore, Ruritania is bound

by obligations taken by Fund in SPA.

Therefore, claims arising out of SPA submitted in these proceedings fall within the

scope of consent under RC-BIT and are admissible for adjudication by this Tribunal.

28. The claims arising out of SPA reserve a short summary in the context of jurisdiction.

Claimant claims the breach of SPA by:

(i) giving a false guarantee by Respondent in paragraph 9.2.1 of Appendix 7 of

SPA that FBI’s products do not pose any risks to their consumers in addition

to those ordinary for alcoholic beverages; and

(ii) adoption of the Ordinance in breach of this guarantee.

29. This representation was false because three years prior to that (in 2005), MHSS was

provided with the report of the HRI regarding the risk of Reyhan consumption.

Ruritania thus became aware of the risks through one of its organs (a ministry), but

concealed this fact from Claimant. Consequently, Respondent’s guarantee was untrue

and inaccurate at the time when SPA was concluded The labeling requirements

imposed by Ruritania on the products with Reyhan concentrate were based on the

identical HRI Report issued in 2011 which alleged that consumers of FREEBREW

were exposed to a higher risk of cardiac complications.

A. Pursuant to article 6(2) of RC-BIT the claims based on SPA fall within the scope of

consent to arbitrate in RC-BIT

30. Article 6(2) of RC-BIT contains an ‘umbrella clause’, which provides as follows:
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“Each Contracting State shall fulfill any other obligations it may have entered into
with an Investor or an Investment of an Investor of the other Contracting State”.

31. The scope of obligations of the state under umbrella clause largely depends on its

wording. In the present case, Respondent’s obligations with respect to Claimant and

its investment are worded very generally and include “any other” obligations. As it has

been previously interpreted by other tribunals “any other” obligations are obligations

of the state with respect to an investor and its investment including, inter alia, those

arising out of its contractual obligations.20

32. Claimant submits that article 6(2) of RC-BIT “means what it says”.21 Respondent and

Cronos have freely negotiated this broad formula and in no way should this Tribunal

restrict it.22

33. There is an established line of jurisprudence that any breach of the contractual

obligations entered into by either state entity or the state itself with regard to an

investment would fall within the scope of an umbrella clause.23

34. Claimant especially invites this Tribunal to observe the Noble Ventures where,

similarly to the present case, a state agency has breached its obligations under a

privatisation agreement. The tribunal in that case came to the conclusion that a breach

of contract amounted to a breach of international law “by virtue of the breach of the

umbrella clause”.24

35. According to another approach upheld by a number of tribunals, not any breaches of a

contract but only those that extend to the level of the breach of investment treaty are

protected by an umbrella clause.25

20 Noble Ventures [51-55].

21 Noble Ventures [43].

22 Schreuer/Dolzer, p.161.

23 SGS [125]; Noble Ventures [61-2]; Eureko [244-60].

24 Noble Ventures [85].

25 SGS [163-73]; Joy Mining [81].
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36. Even if the latter approach is followed, Claimant submits that the breach of SPA by

non-compliance with the guarantee constituted a breach of RC-BIT by Respondent. As

will be further explained, the guarantee given by Respondent formed legitimate

expectations on the part of Claimant, which must be observed by Respondent as an

element of the standards of treatment protected by RC-BIT.

B. Ruritania is bound by obligations of Fund under SPA based on the attribution

under the law of state responsibility

37. Claimant further submits that even though SPA has been formally signed by Fund and

not Respondent, this claim is still within the parties’ consent as Fund is an alter ego of

Respondent. Its actions are attributable to Respondent under international law of state

responsibility envisaged in the ILC Articles.

1. Fund is an entity exercising elements of governmental authority pursuant to

article 5 of the ILC Articles

38. As clarified in the commentary to the ILC Articles, a state cannot avoid responsibility

for the activities of one of its organs simply by denying it such status under its own

law:

“The State as a subject of international law is held responsible for the conduct of all
the organs, instrumentalities and officials which form part of its organization and act
in that capacity, whether or not they have separate legal personality under its internal
law”26.

39. In line with this position, article 27 of the VCLT rules that “a party may not invoke the

provisions of its internal law as justification for its failure to perform a treaty”.

40. Fund is not an organ of a state under the laws of Ruritania. However, it can be

qualified as an entity exercising elements of the governmental authority in the sense of

article 5 of the ILC Articles, which reads as follows:

26 ILC Articles, Commentary to Chapter II [7].
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“The conduct of a person or entity which is not an organ of the State under article 4
but which is empowered by the law of that State to exercise elements of the
governmental authority shall be considered an act of the State under international law,
provided the person or entity is acting in that capacity in the particular instance”.

41. These entities are also referred to as parastatal entities.27 As Professor Hobér notes,

“bodies and entities that in fact exercise governmental authority are classified as state

organs for purposes of attribution”28. In order to define, whether a particular entity

falls within this category for the purpose of attribution, the functional test must be

undertaken.29 The purpose of the test is to establish, whether an entity at scrutiny

exercises governmental authority.30

42. As clarified in the Commentary,31 such entity should be empowered to exercise

functions of a public character normally exercised by state organs. These are the

functions which are governmental in nature or which are otherwise normally reserved

to the state, or which by their nature are not usually carried out by private businesses

or individuals32.

43. The very name “State Property Fund” shows that the main function of Fund is the

disposal of state property.

44. Privatization is the sale of enterprises owned by public companies to private

companies33. By its very nature, it is a function of a public character for the purposes

of attribution, which is a common legal understanding confirmed by the tribunals’

practice.34

45. In the case at hand, in privatisation of FBI, Fund clearly exercised public functions of

a state. Because of the financial crisis, that had severely affected Ruritania’s economy

27 Crawford, p. 42.

28 Hobér in Oxford Handbook, 556

29 Ibid., p. 556.

30 Ibid., p. 556; ILC Articles, Commentary to Article 5 [5].

31 ILC Articles, Commentary to Article 5 [5].

32 Maffezini [77].

33 Black’s law dictionary

34 Eureko, Noble Ventures.
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and had led to a significant budget deficit, the government decided that a number of

assets should be privatised. As a result, Fund decided to sell FBI to a private investor

and announced the public tender35.

46. The privatization was conducted in accordance with the state privatization policy and

for the governmental purposes. It must be assumed that Fund was authorized by

Respondent to exercise privatization simply because no entity other than the state is

empowered to give such authorization.

47. Similar situation arose before the tribunals in Eureko and in Noble Ventures. After

finding that the entities were empowered to exercise elements of governmental

authority, namely privatization of the governmental property, the tribunals came to the

conclusions that the actions of the entity were attributable to the state.

48. It is irrelevant for the purposes of attribution that the conduct of a state organ may be

classified as “commercial” or as acta iure gestionis36. Therefore, whether the breach

of the guarantee under SPA constitutes an act of a private party to a contract or an act

of the sovereign would not affect attribution of Fund’s conduct to Respondent.

49. Moreover, Claimant submits that the structure of Fund clearly shows that, despite the

fact that under Ruritanian law it is a separate legal entity, it nevertheless does not fall

outside the overall scheme of public administration. Although the structural position

of an entity cannot is not decisive for attribution, this test may play a role in

conjunction with other factors, such as exercise of governmental function by an entity.

For example, in Maffezini, the tribunal stated that “various factors, such as ownership,

control, the nature, purposes and objectives of the entity whose actions are under

scrutiny, and the character of the actions taken”37 must be assessed in this context.

50. Fund is a governmental establishment set up by an Act adopted by the Ruritanian

parliament38. The principal managing bodies of Fund are the Board of Governors and

35SOC, 6.

36 Crawford, p. 41.

37 Maffezini [76]; Brownlie, p. 132 et seq.

38 SOC [5], p.3; PO2 [5], p. 29.
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the Director-General both appointed by the government of Ruritania. Fund makes

periodic distributions to Ruritania and in the event of its dissolution all its assets and

liabilities pass to Ruritania39.

51. Hence, Fund is an entity empowered by a state to exercise elements of governmental

authority, namely, privatisation of state property, and acted in the fulfillment of this

function when it entered into SPA with Claimant. Therefore, Respondent is bound by

obligations of Fund under SPA and can be held liable for the breach of SPA under

RC-BIT’s umbrella clause based on the law of state responsibility governing

attribution.

2. Alternatively, Respondent is liable for the breach of SPA based on the failure

to protect the investor from adverse actions

52. Even if the nature and intensity of connection between Respondent and Fund is not

sufficient to establish liability of Respondent for its actions, Respondent still can be

liable as the result of its failure to fulfill the duty to protect the investor from adverse

actions of state entities.40

53. The duty to protect the investor is an accepted rule of international law41 as a part of

international minimum standard under customary international law and of the

standards of treatment protected in investment treaties (FPS and FET, in particular42).

The investment tribunals applied this rule in findings on liability.43

54. RC-BIT guarantees protection of the above standards of treatment. By not informing

Claimant about the risks associated with Reyhan consumption at the time it made the

investment, Respondent knowingly created false legitimate expectations of Claimant.

As will be further on explained in the submissions on merits, these expectations were

39 PO2, para.5, p. 29.

40 Schreuer, p. 204.

41 Ibid.; Amco [172].

42 Schreuer, p. 204.

43 Amco; Wena Hotels.
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subsequently disregarded by Respondent in violation of these standards by adoption of

the Ordinance which is in clear contradiction to the guarantee.

55. In the case at hand, since MHSS as a state organ was in the possession of the HRI

Report, Respondent, ‘in view of the supervision and control exercised’44 over Fund as

a state entity, was obliged to protect Claimant by precluding Fund from giving a false

guarantee in SPA. It did not do so, which had a negative impact on investor’s rights

under RC-BIT, as will be discussed further. The fact that Fund was in the possession

of SPA means that Respondent had access to it at all stages of its negotiation. The

duty to protect must be exercised as a matter of due diligence, meaning that the state

must proactively take measures in order to ensure the protection. The fact that

Respondent discovered SPA only in 2011 only means that it did not exercise its due

diligence duty properly but not that it is not bound by SPA.

56. In other words, Respondent has been fully aware of the risks associated with Reyhan

consumption but still preferred to plug budget deficiencies by selling a brewery,

whose biggest asset was production of a drink containing Reyhan. However, when it

came to the negative consequences of SPA (arbitration), Respondent prefers to evade

from liability under the investment treaty by hiding behind the ‘veil’ of the complex

structure of the state. In international arbitration, in the context of jurisdiction, it is

qualified as violation of estoppel principle, if a party relies on a contract when it works

to its advantage but denies that it is a party to the same contract when it works to its

disadvantage.45

57. Finally, the detention of the Claimant’s employees for alleged bribing of Fund’s

officials confirms that the Respondent did view Fund as a state or governmental

institution since bribe is an offer of money to influence the actions of a public officer

or official.46 Insofar, denying governmental status of Fund in this arbitration is at odds

with the principle recognized in international law venire contra factum proprium.

44 Schreuer, Ibid.

45 Born, [5.01].

46 Black's Law Dictionary, Free Online Legal Dictionary 2nd Ed.
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C. The claims based on the breach of SPA are admissible as this breach reaches the

level of violation of Respondent’s obligations under RC-BIT, in which the Parties

agreed to an investment treaty arbitration

58. Having established that the breach of obligations arising out of SPA is within the

scope of the parties’ consent to arbitration due to the umbrella clause and attribution,

Claimant further submits that such claim is admissible as Respondent has breached its

international obligations stipulated in RC-BIT.

59. Article 14.2 of SPA provides that all disputes “arising out of or in connection with it”

should be resolved by ICC. Claimant submits that this dispute resolution clause

concerns only contractual claims arising out of the breach of SPA exclusively which

has to be decided in accordance with the national law chosen by the parties as the

governing law of the contract.

60. The breach of SPA, however, goes beyond the contractual obligations as breach of the

guarantee interfered with Claimant’s legitimate expectations protected under RC-BIT.

The parties to SPA did not agree that the claims under SPA based on this type of

breaches, i.e. on the parties’ rights and obligations under the investment treaty, be

adjudicated by the ICC tribunal. Rather, the only appropriate forum would be this

Tribunal being the only tribunal empowered by the Parties to RC-BIT with jurisdiction

over treaty claims.

61. It is true, that when umbrella clause is invoked in order to transform contract claims

into treaty claims, the tribunals may deny the admissibility of such claims insofar as

the parties agreed on a specific dispute resolution mechanism in the contract.47

62. However, when the treaty claims and contractual claims based on the contract can be

distinguished – as it is the case in the present dispute – the existence of a separate

arbitration clause in the contract cannot preclude the investment tribunal from

deciding treaty claims. Given a different nature of the claims, the competence of the

tribunal established for resolution of purely contractual claims will not be undermined

47 SGS [154].
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by the investment tribunal deciding on essentially the same facts. As the tribunal in

Impreglio put it:

“Since the two enquiries are fundamentally different (albeit with some overlap), it is
not obvious that the contractual dispute resolution mechanisms in a case of this sort
will be undermined in any substantial sense by the determination of separate and
distinct Treaty Claims.” 48

63. As explained above, Claimant distinguishes between contractual and treaty claims

based on SPA and, as follows from the section on merits, it claims only the latter in

these proceedings. Therefore, claims based on SPA submitted in this arbitration are

admissible.

48 Impreglio [289].
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PART TWO: MERITS OF THE CLAIM

III. RURITANIA VIOLATED ITS OBLIGATIONS TOWARDS CAM UNDER RC-BIT AND

INTERNATIONAL LAW BY EXPROPRIATING CLAIMANT’S INVESTMENT (A) AND

VIOLATING STANDARD OF FAIR AND EQUITABLE TREATMENT (B)

64. Claimant submits that Respondent breached its obligations based on the standard of

expropriation (A) and fair and equitable treatment standard (B).

A. THE MEASURES TAKEN BY RURITANIA CONSTITUTE AN UNLAWFUL EXPROPRIATION

OF THE INVESTMENT AND, THEREFORE, THE INVESTOR IS ENTITLED TO COMPENSATION

65. Under the article 4 of the RC-BIT investments by Investors of either Contracting State

may not directly or indirectly be expropriated, nationalized or subjected to any other

measure taken by a Contracting State or a state agency of the Contracting State the

effects of which would be equivalent to expropriation or nationalization in the territory

of the other Contracting State.

66. The tribunal in CME defined indirect of de facto expropriation as “measures that do

not involve an overt taking but that effectively neutralize the benefit of the property of

the foreign owner”.49 In determination whether expropriation existed the effect of the

measures upon the investment plays key role.50

67. The Claimant submits that the Measures represent an indirect expropriation of the

Claimant’s investment and that expropriation was unlawful, which triggers state’s

obligation to pay compensation to Claimant since these Measures:

 violated legitimate expectations of the Claimant (1);

49 CME [604].

50 Norwegian claims [307]; Middle East Cement Shipping [107]; Metalclad [108].
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 cannot be justified as measures adopted under the regulatory power of

the State as being disproportionate to the public goal perceived (2)

 constituted a substantial deprivation of investor’s property (3); and

 were taken in disregard of the standards of legality of expropriation (4).

1. Violation of Claimant’s legitimate expectations

68. The investor’s legitimate expectations are based on the legal order of the host state

(which includes also state’s international obligations) as at the time when the

investment is made.51 The host State has an obligation not to alter the legal and

business environment that existed at that time.52

69. According to the tribunal in Thunderbird, the concept of ‘legitimate expectations’

relates, to a situation where a Contracting Party’s conduct creates reasonable and

justifiable expectations on the part of an investor (or investment) to act in reliance on

said conduct, such that a failure to honour those expectations could cause the investor

(or investment) to suffer damages.53

70. The undertakings of a general nature also create legitimate expectations.54 In Saluka

the tribunal established that legitimate expectations need not be based on an explicit

assurance from the Government, given that the investor could reasonably expect that

the Government would act in a consistent and even-handed way.55

71. Furthermore, unilateral undertakings of the state are also viewed as a part of legitimate

expectations.56

51 Duke Energy [340].

52 Metalclad [191].

53 Thunderbird [147].

54 Schreuer, p.105

55 Saluka [329].

56 Schreuer 2012, p. 19.
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72. Therefore, Claimant had reasonable grounds to rely on the domestic and international

legal framework as well as contractual and unilateral undertakings of the Respondent

at the time when the shares in FBI were acquired.

73. The Respondent, however, failed to live up to the legitimate expectations that it itself

created, as elaborated on in the following.

a. Violation of legitimate expectations by adopting the MAB Act

74. The investment was made in 2008, which is a point in time when Claimant’s

legitimate expectations were formed. At that time, the regulation of the sale and

marketing of alcoholic beverages in Ruritania had not contained extraordinary

limitations apart from standard prohibition of sale of alcoholic beverages to persons

under 21 and claims of positive effects of alcohol.57 While acquirement of investment

the investor relied upon the existed limitations. It legitimately expected that those

limitations will remain the same and will not be extended further.

75. The New Way party, which stranded for tougher regulations towards marketing and

sale of alcohol, secured the majority in Ruritanian parliament only in April 2010,58

therefore, these acts were not a part of legitimate expectations but, to the contrary,

were against them.

b. Violation of legitimate expectations by adopting the Ordinance in

disregard of the guarantee under SPA.

76. Representations or assurances addressed to the investor directly form the essential part

of the investor’s legitimate expectations. In Metalclad the investor relied upon the

government’s assurance that the landfill project satisfied all relevant laws. However

Mexican municipality refused to grant a permit and the tribunal considered it a

violation of investor’s legitimate expectations. In Eureko a share purchase agreement

between the investor and the Polish state guaranteed the right of investor to acquire

57 PO 3 [3].

58 SOD, 6.
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further shares to get control over the company. Poland subsequently withdrew its

consent to acquisition of shares and the tribunal considered it a breach of investor’s

basic expectations. This approach was also followed in Duke Energy.

77. In the case at hand, Claimant was guaranteed under the SPA that the products of FBI

do not pose any risks to the consumers, other than those which are ordinary for the

similar alcoholic beverages.59 Despite this assurance, the MHSS adopted the

Ordinance which imposed labeling requirements on the products containing Reyhan

concentrate. It relied upon HRI Report which alleged that consumers of FREEBREW

were exposed to a higher risk of cardiac complications due to the effect of

Methyldioxidebenzovat.

78. Moreover, MHSS was aware of that risks long before the sale of the FBI, as HRI had

discovered the risks related to Reyhan and sent the interim report to MHSS already in

2005.

79. The adoption of the Ordinance had violated Claimant’s legitimate expectations formed

by the SPA which caused severe negative economic impact on investment and resulted

in deprivation of the investor’s property.

c. Violation of legitimate expectations by the breach of international

obligations to protect the Claimant’s intellectual property

80. International obligations of the state is a part of legitimate expectations of investor.

81. In addition, pursuant to Article 6 of the RC-BIT, Respondent should comply with its

international obligations, “entitling Investments by Investors of the other Contracting

State to a treatment more favourable than is provided for by [the RC-BIT]”.

82. Respondent is a party to the TRIPs Agreement60 and the Paris Convention for the

Protection of Industrial Property including all amendments thereto,61 and,

59 [9.2.1] of the Appendix 7 to the SPA

60 Case [12].

61 PO 2 [2].
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consequently, should comply with their provisions as a matter of its obligations

towards Claimant.

83. Claimant submits that the measures regulating plain labeling and appearance of

alcohol products are inconsistent with Respondent's obligations under Article 20 of the

TRIPs Agreement (1). Claimant also claims violation of Articles 2.1, 15.4, 16.1 of the

TRIPs Agreement and Articles 6quinquis, 7, 10bis of the Paris Convention (2).

i. Violation of Article 20 of the TRIPs Agreement

84. Article 20 of the TRIPs Agreement states that “the use of a trademark in the course of

trade shall not be unjustifiably encumbered by special requirements, such as use with

another trademark, use in a special form or use in a manner detrimental to its

capability to distinguish the goods or services of one undertaking from those of other

undertakings”. Hence, in order to decide whether by adopting the plain labeling and

bottle-size rules the Respondent violated this provision, the Tribunal should find

whether these rules amount to the encumbrance of the trademarks by special

requirements (i.i) and whether these measures are not justified (i.ii).

i.i. The use of the Claimant’s trademarks is encumbered by

specialrequirements in the MAB Act

85. The plain meaning of the term “requirement” suggests that the rules set up by the

government should not be voluntary and shall be subject to compulsory

implementation. The term “special”, as noted by the WTO dispute settlement panel,

connotes “having an individual or limited application or purpose, containing details;

precise, specific, exceptional in quality or degree; unusual; out of the ordinary or

distinctive in some way”.62 To “encumber” means to ´hamper, impede, or burden”63.

86. The measures embedded in the MAB Act constitute the specific requirements, since

they are obligatory to all the alcohol manufacturers in Ruritania and consequently

62 US-Copyright Act

63 Oxford English Dictionary.
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have “a limited application and purpose”. Moreover these requirements fall into the

prima facie examples given in Article 20 of the TRIPs Agreement, namely “use in a

special form or use in a manner detrimental to its capability to distinguish the goods or

services of one undertaking from those of other undertakings”.

87. The measures clearly amount to the encumbrance of the Claimant’s trademarks, since

the Claimant in fact totally lost its ability to use the non-word trademarks (fonts,

colours, design of the label) and the trade dress (the 0.8 FREEBREW bottle), its

ability to use the word marks was confined.

i.ii. The encumbrance implemented by the MAB Act is not justified

88. According to the cases reviewed by the WTO dispute settlement panel, the

“justification” test is usually intertwined with the “necessity” test provided in the

Article XX of the GATT (repeated in the Article 8 of the TRIPs)64. Although the cases

concerned the GATT, they might inform the application of the justification test in

Article 20 of the TRIPs Agreement65.

89. Following the practice of the WTO dispute settlement panel, when a special

requirement is imposed, the burden of proving the justification rests with the WTO

Member imposing it66. The justification of every specific requirement should be

proved, including requirements towards non-word, word trademarks and trade dresses.

90. Because in the present case the non-word mark and the trade dress prohibitions are a

higher level of encumbrance, the highest level of justification is, hence, required.

91. According to the case law in order to justify the encumbrance of the trademarks the

state should demonstrate: 1). the presence of the legitimate policy goal; 2). that

64 US – Shrimp [121]; US-Gasoline, [22]; Brazil-Imports of Retreaded Tyres.

65 Gervais [90].

66 United States - Standards for Reformulated and Conventional Gasoline [6.20].
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measures at issue are likely to achieve their stated goal; 3). that no other reasonable,

less restrictive alternatives to plain packaging exist to meet the goal67.

92. As for the first precondition, the Claimant does not argue that the goal of the plain

packaging and other requirements in MAB Act was the reduction of the alcohol

consumption and, consequently, public health in Ruritania. However, as for the second

point, the Claimant submits that the measures adopted by the Respondent will hardly

achieve the stated goal.

93. It is important to note that a trademark (as well as a trade dress) should be

distinguished from an advertisement. They pursue completely different aims: while

the aim of an advertisement is to show the best features of the goods and thereby

attract consumers to their purchase, the purpose of a trademark is to identify the origin

of the products and provide this accurate information to consumers 68. It is not the

function of trademark to attract consumers to the purchase of alcohol, but once a

consumer decides to buy an alcohol product, trademarks can guide him between the

goods from different sellers (manufacturers) and of different quality

94. Trademarks protect not only the owners of marks but also consumers by reducing

search costs, confining the risk of counterfeit69. There is a risk that by making the

designs uniform, the marketing value of the goods would fall and the determining

factor in choosing the certain alcohol product would be not the quality, but the price of

the good. Therefore the plain packaging rules are more likely to lead to the reduced

consumption of branded qualitative goods in favour of cheaper alcohol products

including counterfeited ones, but not to the reduction of consumption of alcohol

products overall.

95. The possible purpose of plain labeling is to increase the effectiveness of the health

warnings, since they will become bigger and more eye-catching against a plain

67
Thailand - Restrictions on Cigarettes; Korea - Measures Affecting Imports [163]; EC - Measures Affecting

Asbestos.

68 Cornish, Llewelyn [16-22], Freeman, Chapman, Rimmer, p. 580.

69 Katz, Dearden
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background70. However neither the MAB Act, nor the Ordinance contained the

requirement to place the warnings on alcohol abuse health hazard on beer bottles

(cans). Hence, without this requirement plain packaging regulations have little sense.

96. In any case, the effectiveness of the plain-packaging rules has been often discussed

and there is no consensus in the world whether the measures can lead to the positive

result71. It can even be illustrated by the vote result in Ruritanian Parliament voted

‘for’ the adoption of the MAB Act: approximately half of the members of the

Parliament voted for the MAB Act and a half against72. However it must be noted, that

not a single state except Ruritania have adopted plain packaging or bottle-size

regulations in regard to beer products.

97. The burden of proof lies on the Respondent. However, it did not provide the Tribunal

with any evidence in support of its position, for example, the authoritative research

results or expert findings that would take into account the specifics of Ruritanian

society. The effectiveness of the disputed measures remains unsubstantiated.

98. As for the third point, the Claimant submits that the Respondent could choose other,

alternative measures which were less TRIPs-inconsistent, in order to achieve the stated

goal, for example, introduce a maximum percentage of alcohol. The alternative to

plain labeling rules could be warning texts and (or) pictures on labels.

99. Hence, despite availability of to a lower extent, the Respondent adopted labeling and

bottle-size restrictions whose effectiveness is not confirmed by any evidence.

Therefore, the encumbrance of the Claimant’s trademarks and trade dresses by the

Respondent is not justifiable.

j. The Respondent breached Articles 2.1, 15.4, 16.1 of the TRIPs Agreement

and Articles 6quinquis, 7, 10bis of the Paris Convention.

70 Goldberg, p. 89.

71 See discussion in regard to tobacco plain package regulations in Commonwealth Brands, UK Study.

72 PO 3 [6].
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100. Claimant further submits that the Respondent breached Article 2.1 of the TRIPs

Agreement, which incorporates provisions of the Paris Convention, in particular:

(i) Article 6quinquies, because trademarks registered in a country of origin outside

Ruritania are not protected "as is", and

(ii) Article 10bis of the Paris Convention, because Respondent does not provide

effective protection against unfair competition to nationals of other member

states and creates confusion between goods of competitors.

101. Claimant also claims breach of Article 15.4 of the TRIPs Agreement as well as the

Article 7 of the Paris Convention, because the nature of the goods to which a

trademark is to be applied forms an obstacle to the registration of the trademark.

Claimant submits that in the case at hand the nature of alcohol products prevent the

registration of trademarks in relation to the alcohol goods. Finally, Respondent

breached of Article 16.1 of the TRIPs Agreement, because the disputed measures

prevent owners of registered trademarks from enjoying the rights conferred by a

trademark.

102. Hence, by breaching its international obligations, Respondent did not maintain the

legal framework relied on by Claimant and had not lived up to legitimate

expectations it had created.

2. The measures cannot be justified as a part of regulatory power of the State as

they are disproportionate to the public aim and to the obligations towards the

investor

103. Respondent submits that its actions cannot be considered as expropriation since

they are within the scope of any state’s regulatory power to protect public health.73

However, even measures taken in exercise of this legitimate power must be

73 SOD [13].
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proportionate to the aim of protecting public health, which proportionality must be

assessed in view of state’s obligation to protect foreign investors.74

104. The proportionality test was widely accepted by the European Court of Human

Rights with respect to the protection of property under article 1 of Additional

Protocol No.1 to ECHR.

105. According to the ECHR proportionality test, in addition to legitimate aim "in the

public interest" there must also be a reasonable relationship of proportionality

between the means employed and the aim sought to be realized. A measure must be

both appropriate for achieving its aim and not disproportionate thereto.75

106. Upon deciding the proportionality the significance of negative economic impact

plays a key role.76

107. ECHR’s proportionality test was firstly introduced in investment arbitration in

Tecmed.77 Here the ICSID tribunal cited the decision in James and also referred to

other decision of the ECHR.78 The test was recognized in Azurix79 and LG&E80.

108. In the case at hand, the state measures were neither proportionate to the goal

perceived, nor were they implemented taking into account the state’s obligation to

protect investor’s rights.

109. As submitted by the Respondent, MAB Act was enacted to address the problems of

alcohol addiction and exposure of the youth to alcohol. However there is no

credible evidence that specific requirements of MAB may help to achieve the aim

announced.

74 LG&E [189, 195].

75 James and others [50].

76 Matos e Silva [19].

77 Tecmed [122].

78 Mellacher [42]; Pressos [19].

79 Azurix [311].

80 LG&E [189, 195].
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110. In particular, the requirement that trademarks/brands of beer be written in the same

font and color definitely cannot contribute to reduction of alcohol consumption as

discussed above.

111. In Tecmed the tribunal stated that the balance will not be found if the person

concerned has had to bear “an individual and excessive burden”. The prohibition of

sale of alcohol in containers of over 0.5 liters had a severe effect on FBI only.

FREEBREW was the only beer produced in Ruritania packed in bottles larger than

0.5 liters.81 Therefore that measure cannot contribute to the stated aim in general

and therefore it cannot be considered as proportionate.

3. The cumulative effect of the measures adopted by Ruritania substantially

deprived Claimant of economic use and enjoyment of its investment

112. Expropriation may occur not only as a result of a single regulatory measure but also

in case of a series of steps. This concept is often referred to as ‘creeping

expropriation’.82 Claimant submits that the cumulative effect of both MAB Act and

the Ordinance substantially deprived it of use and benefit of its investment.

113. The deprivation did not merely result in the loss of profits but was substantial.

Arbitral tribunals have acknowledged a substantial deprivation test as constitutive

in establishing whether indirect expropriation had occurred.83 In particular,

expropriation can be established where the investor was “radically deprived of the

economical use and enjoyment of its investments, as if the rights related thereto …

had ceased to exist” and if the assets involved have lost their value or economic use

for their holder.84

114. The same test was applied in Metalclad where the tribunal ruled that expropriation

under NAFTA includes “interference with the use of property which has the effect

81 PO3 [16].

82 Schreuer/Dolzer, p. 114; Tradex [191].

83 Metalclad [103]; CMS [262-263]; Pope and Talbot [102].

84 Tecmed.
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of depriving the owner, in whole or in significant part, of the use or reasonably-to-

be-expected economic benefit of property.”

115. Claimant will further prove that the effect of the Measures meet the requirement of

substantial deprivation. Claimant will also further explain how each individual

measure contributed to the economic effect of property deprivatiofn.

a. Cumulative effect of the Ordinance and the MAB Act

116. According to Article 1(1)d of the RC-BIT, the investments include intellectual

property rights, in particular copyrights and related rights, patents, utility-model

patents, industrial designs, trademarks, plant variety rights.

117. Claimant submits that it is substantially deprived of the intellectual property, since

it is prohibited to use its non-word trademarks and its trade dress in relation to beer

products and its right to use word trademarks on alcohol products is severely

limited.

118. As can be deduced from the Article 15.1 of the TRIPs Agreement, one of the basic

trademark’s functions is to distinguish goods and services of undertakings in the

course of trade. The absence of the non-word marks and the trade dress, as well as

the visual identity of the word marks, make it impossible for a consumer to

distinguish the trademarks’ owner’s products from the products of its competitors.

By making all packages more or less similar, these functions are impaired85and, as

a result, a trademark owner can lose potential consumers which base their choice of

products on the reputation of the seller (manufacturer) and (or) the quality

guaranteed by a trademark.

119. This is likely to be the case in the present situation. FBI is a successful and profit-

generating asset, it is Ruritania’s oldest and largest brewery with its most famous

and popular trademark “FREEBREW”86. Claimant is the right-holder of

85 Landes, Posner, 185-86.

86 SOC [5, 6].
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Ruritanian-registered trademarks corresponding to the brands of beer produced by

FBI (including FREEBREW, RURILITE and HILLMAGORESTOUT) which

contain words in specific fonts and colours and designs of labels87. Claimant is the

right-holder of the trade dress registrations (including the iconic 0.8 FREEBREW

bottle)88. The 0.8 l volume is a traditional FREEBREW bottle, distinguishing it

from the competing beer brands, since is the only beer produced in Ruritania

packed in bottles larger than 0.5 litre 89.

120. Prohibiting 0.8 l bottle size and non-word marks would prevent identifying the

origin of the goods which can lead to the strong decrease in sales, since the

popularity and successfulness of FBI brands would not no more be a decisive

criteria for consumers. Moreover, Claimant will have to conduct entirely different

enterprise and business model, since it will have to manufacture new types of

labels, and base its sales strategy mostly on the price competition.

121. In this connection, Respondent’s argument that “the Claimant remains the

registered owner of the respective trademarks and trade dresses” is not convincing.

This argument is also groundless on the basis, that according to Ruritanian laws, the

Patent Court of Ruritania shall cancel registration of a trademark upon application

of an interested party if the trademark has not been used for five years90. Hence, the

impossibility to use non-word trademarks and trade dresses can lead to the

cancellation of their registration and, consequently, Claimant would not “remain

the registered owner of the respective trademarks and trade dresses”.

122. As pointed out by Professor Cornish, “marks are cyphers around which investment

in the promotion of a product is built and that investment is a value which deserves

protection as such”91. The encumbrance of use of Claimant’s trademarks and trade

dresses severely affects Claimant’s intellectual property and consequently

87 PO2 [17].

88 SOC [9].

89 PO 3 [16].

90 PO 2 [3].

91 Cornish, Llewelyn [16-22].
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constitutes substantial deprivation of the economic use and enjoyment of

Claimant’s investment.

b. The impact of the MAB Act

123. The requirements that trademarks/brands of beer must be written in the same font

and colour as all the other text on the label and the prohibition of sale of alcohol in

containers of over 0.5 deprived the Claimant of its right to use the non-word marks

(designs of labels), the word marks in specific fonts and colours and the trade

dresses (including the iconic 0.8 FREEBREW bottle). Impossibility to use

trademarks lead to the loss of its value, arising from the reputation that it enjoys

and the quality that it denotes92. The deprivation of intellectual property would lead

to the consequent undermining of the economic rationale of the Claimant’s

investments and substantial destruction of the value of the FBI.

124. The prohibition of marketing of alcoholic beverages on television and at sporting

events, restrictions on sale of beer at sports facilities, outdoors and at any place

from 9 pm to 9 am also severely influenced FBI’s sales and therefore leaded to loss

of revenue.

125. After implementation of MAB Act’s restrictive regulation FBI’s sales had dropped

by approximately 60% with loss of net income of around 10 million US dollars and

loss of revenue of 60%.93

c. The impact of labeling regulations

126. Labeling requirements on FREEBREW furthermore affected CAM’s investment so

that it absolutely lost its economic value. Sales fell by further 20%, with its revenue

in the last quarter of 2011 falling to 10% of the revenue for the same period of

92 EC - Protection of Trademarks , note 10 [7.664].

93 SOC, 13.
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2009. FBI was forced to implement a large-scale redundancy program terminating

employment of over half of its employees.94

127. As a result of all measures FBI was on the verge of bankruptcy. It failed to comply

with financial covenants established by the credit facilities with its various

lenders.95 Therefore the commercial value of Claimant’s investment was destroyed.

128. Respondent may claim that it did not expropriate the investment since Claimant

continues to be a formal owner of the shares in FBI and associated IP rights.

However, the formal ownership would not be decisive in findings on expropriation.

Rather, the test of economic value, use and benefit are more significant in

determination of existence of expropriation.96

129. Furthermore, Claimant was practically deprived of the control of its investment due

to the pledge of all of its assets associated with the investment in order to avoid

default for its debts towards financial institutions, which were caused by the

Measures.97

130. In the present case Ruritania had substantially deprived CAM of the economic

value of its investment and the only thing left to investor was a control over an

enterprise that does not amount anything than “a shell of the former investment.”98

4. Expropriation was unlawful and compensation must be paid

131. Article 4 of the RC-BIT provides four conditions of legality of expropriation. To be

lawful, expropriation should be for the public benefit, not discriminatory, carried

out under due process of law, and against compensation. Claimant submits that

expropriation of its investment was unlawful since these requirements were not

met.

94 Ibid, 19.

95 Ibid, 21.

96 Schreuer/Dolzer, pp. 107-108.

97 Case, p. 5.

98 Schreuer/Dolzer, p.107.
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a. The Respondent cannot claim that the measures were taken in public

purpose

132. The Measures can hardly be construed as being taken for public purpose due to the

unproven effectiveness and availability of alternative measures that would not

interfere with investor’s rights.

b. The conduct of the Respondent was discriminatory

133. According to the practice of tribunals, discriminatory conduct must be assessed on

the basis of (i) similar cases, (ii) in which different parties are treated differently;

(iii) and whether the reasonable justification exists.99

134. Based on this test, the Measures were taken in discriminatory manner:

135. Firstly, all companies on which MAB Act applies are in comparable positions since

they are producing the same product (beer).

136. Secondly, FBI had been treated differently since FREEBREW was the only beer

produced in Ruritania packed in bottles larger than 0.5 liters, while competing beer

brands were marketed in 0.5 l. bottles.100

137. Thirdly, despite the public security exception,101 discrimination against CAM

cannot be justified on this ground. In addition to security goal, other legitimate

ways to achieve it should be considered.102 In the present case, alternative measures

which would not impair CAM of use and enjoyment of its investment were

available.

99 Saluka [313], ADC [443].

100 SOC [12].

101 Art.3(2), RC-BIT

102 S.D.Myers [255].



36

138. In addition, as FREEBREW is the most famous and popular brand produced by FBI

and considering that FBI exists since 1928,103 it is a fair assumption that due to a

high popularity of this brand country-wide, the new labeling requirements damaged

the Claimant’s position more intense compared to other beer brands.

139. Therefore FBI had been treated differently than other beer producers and the

bottling-size as well as labeling requirements are discriminatory.

c. Ruritania failed to guarantee due process

140. Due process is universally recognized as a fundamental element of FET. It

confirmed by arbitral awards104 and doctrine.105 Due process includes two elements:

judicial and administrative process.106

141. Claimant submits that Ruritania violated administrative process while issuing

Ordinance since the Ministry of Health and Social Security adopted the Ordinance

without any consultations with FBI.

142. Ordinance was adopted 15 days after the report had been realized. However,

Ruritania failed to provide Claimant with timely access to the report. The report

and its underlying materials had been made available to Claimant only in July

2011, after Ordinance had been already adopted. Therefore Ruritania had not given

an opportunity to Claimant to present an alternative report before the adoption of

the Ordinance.

143. According to the SPA, Rutitania had represented and warranted that to the best of

its knowledge the products of FBI do not pose any risks to the consumers, other

than those which are ordinary for similar alcoholic beverages.107 Therefore,

Claimant might legitimately expect that if circumstances change and new risks are

103 Case, p. 2.

104 Waste Management [98]; S.D.Myers [134]; Thunderbird [200].

105 Schreuer/Dolzer, pp.142-144; Reinisch, p.119-120.

106 Kläger, 213-227.

107 App.7 [9.2.1] SPA.
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discovered Ruritania will inform about such changes and give Claimant access all

materials.

144. In Tecmed the Mexican authority had failed to notify the investor of its intentions

to revoke the investor’s license. The tribunal considered it a violation of FET since

lack of notification prevented the investor from being able to express its position.

145. Respondent may claim that the MHSS had followed the procedure established in

national law in adopting Ordinance and therefore the due process obligation is not

violated. However, the fact that the legal procedure stated in national law was

followed while adopting Ordinance is not relevant since due process obligation is

not linked to national law.

d. No compensation for expropriation was paid

146. Finally, Claimant had not received any compensation for expropriation of its

investment, despite being entitled thereto pursuant to Article 4 of the RC-BIT.

B. RURITANIA VIOLATED ITS OBLIGATION TO ACCORD FAIR AND EQUITABLE

TREATMENT

147. Claimant submits that Ruritania had violated its obligation to provide fair and

equitable treatment (FET). In addition to violation of legitimate expectations, due

process, and the standard of non-discrimination, which are the core elements of

FET, the Respondent impaired the use and enjoyment of CAM’s investment by

arbitrary and discriminatory measures.

148. Arbitrary measures are defined as “depending on individual discretion; (...) founded

on prejudice or preference rather than on reason or fact”.108 Terms “unreasonable”

and “unjustified” are interchangeable to the term “arbitrary”.

149. Bottling-size and labeling requirements introduced by adoption of the Measures are

not based on any rational. Minimizing of bottle size and unification of labeling

108 Lauder [221]; CMS [291]; Occidental [162].
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design will not reduce alcohol consumption and there are no precedents proving the

opposite. Instead, it had resulted in significant impairment of use and enjoyment of

CAM’s investment.

150. Moreover, Article 2 of RC-BIT provides treatment which goes beyond the

minimum standard of treatment.

151. Article 2(1)(b) set forth that each Contracting State shall in its territory in every

case accord Investments by Investors of the other Contracting State fair and

equitable treatment as well as full protection and security under this Treaty.

152. Article 31 of VCLT stipulates that a treaty shall be interpreted in good faith in

accordance with the ordinary meaning to be given to the terms of the treaty in their

context and in the light of its object and purpose. The context shall primarily

comprise text, including its preamble and annexes.

153. According to the Preamble of the RC-BIT, the parties have concluded the treaty

intending to create favorable conditions for Investments by Investors of either

Contracting State in the territory of the other Contracting State. This is also

established as one of the purposes of the Treaty.

154. The ordinary meaning of the article together with the context and purpose of RC-

BIT shows that the wording “under this treaty” means that the parties intended to

create a standard autonomous from the minimum standard under customary

international law.109

IV. CLAIMANT IS ENTITLED TO PAYMENT OF MORAL DAMAGES SUFFERED AS THE

RESULT OF RESPONDENT’S FAILURE TO ACCORD FULL PROTECTION AND SECURITY

155. It is undisputed fact, that Respondent violated its obligation to guarantee full

protection and security by arresting Messrs Goodfellow and Straw.110

109 Weiler, p.283.

110 Case, p. 26.
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156. Lusitania case established that the injured party is entitled to be compensated for an

injury inflicted resulting in mental suffering, injuring to his feelings, humiliation,

shame, degradation, loss of social position or injury to his credit or reputation. Such

damages being very real, the mere fact that they are difficult to measure or estimate

by money standards makes them nonetheless real.111

157. Pursuant to Article 31 of the ILC Articles, a state must make full reparation for any

“injury” caused to another state by an internationally wrongful act, including “any

damage whether material or moral…”112

158. Tribunals never denied the right to compensation for moral damages as a matter of

principle.113 In Desert Line Project, the tribunal explained that “investment treaties

primarily aim at protecting property and economic values,” but they do not exclude,

as such, that a party may, in exceptional circumstances, ask for compensation for

moral damages.114

159. Moral damages encompasses a broad range of elements which include personal

injury, emotional harm, pathological harm, mental stress and also minor

consequences of a wrongful act (such as, for example, the affront associated with

the mere fact of a breach).115

160. Both injuries to individuals and corporation can be compensated.

A. Moral damages must be awarded based on harm inflicted to Claimant’s

employees

111 Lusitania [32].

112 ILC Articles, Commentary to Article 36 [1].

113 Dumberry, p. 253.

114 Desert Line [60].

115 Wittich, p. 329.
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161. In Lemire the tribunal elaborated on the prerequisites for payment of moral

damages:116

(i) the State’s actions imply physical threat, illegal detention or other analogous

situations in which the ill-treatment contravenes the norms according to

which civilized nations are expected to act;

(ii) the State’s actions cause a deterioration of health, stress, anxiety, other

mental suffering such as humiliation, shame and degradation, or loss of

reputation, credit and social position; and

(iii) both cause and effect are grave or substantial.

162. Similar to circumstances in Lemire case, Claimant’s employees were detained for

over a month without any sufficient reason as Respondent accepted by dropping all

charges without any explanation or apology. The investigation was terminated on

20 June 2012 due to insufficient evidence.

163. As a result of such treatment, the Claimant’s employees suffered stress and anxiety

and other form of emotional and/or mental stress of being detained for no reason,

without being provided any information as to the anticipated duration of detention

and the prospects of future criminal investigation.

164. Furthermore, the fact that the detention was videotaped and at the same day

broadcasted on national TV-channel – certainly, without permission from the

detainees – is an outrageous infringement of the right to privacy. The damage to

reputation and psychological sufferings associated with it are evident.

165. Given the circumstances, the detention was arbitrary and constituted a human rights

violation “which no government may violate”.117

116 Lemire [333].

117 Biloune [15].
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166. Hence, the criteria for entitlement to moral damages are satisfied in relation to

Messrs Goodfellow and Straw.

B. Claimant as legal entity is entitled to compensation of moral damages

167. In Desert Line Project, where the detention of senior executives was at issue too,

the tribunal emphasized that “a legal person (as opposed to a natural one) may be

awarded moral damages, including loss of reputation”.118 The tribunal in this case

awarded monetary compensation to the corporation to remediate the injury suffered

by individuals.

168. Injury to the credit and reputation of a legal entity is viewed in literature as specific

type of moral damages.119

169. Damages to reputation were accepted by investment tribunals as a recoverable item

of damages.120 For example, in Benvenuti and Bonfatn case the tribunal awarded

moral damages to an Italian corporation for the loss of commercial opportunities as

a result of harm to its employees.121

170. Claimant as a corporation suffered a significant injury to its credit, reputation, and

good will.

171. A video of the detention was passed by the police to Free-TV and broadcasted on

the same day. Moreover, a spokesman for the Prosecutor’s office made a public

statement that “the law enforcement agencies of Ruritania will not let people

responsible for corruption escape investigation”.122

118 Desert Line [284].

119 Dumberry, p.249.

120 Helnan International [163].

121 Benvenuti [148].

122 Case [24], p. 6.
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V. THE LOSS OF SALES BY CAM’S SUBSIDIARIES CONSTITUTE A RECOVERABLE ITEM OF

DAMAGES AS THESE SALES FORM A PART OF CLAIMANT’S INVESTMENT IN RURITANIA

172. The loss incurred by CAM’s subsidiaries outside of Ruritania is a recoverable item

of damages due to a broad interpretation of territoriality requirement (A); based on

the definition in the RC-BIT (B), unity of investment doctrine (C) and causation

between loss and the wrongful conduct of the state (D).

A. Territoriality requirement must be understood broadly

173. It is established practice of investment tribunals, that the actual transfer of funds

into the host state’s territory is not a prerequisite for investment to be protected

under the treaty, which contains the wording ‘in the territory’ as a part of definition

of investment.123 It is sufficient to demonstrate that ‘a substantial and non-severable

aspect of the overall service was provided’ in the host state.124

174. It is beyond doubt that the major part of the investment was made and operated in

Ruritania, business of subsidiaries being only ancillary elements of it.

175. In the context of damages, the tribunal in Mexico v Cargill said that “the criteria

for compensable damages provide a causation requirement but no specified

territorial limitation except in the definitional requirements of an investment”.125

176. Moreover, damages to be eligible for recovery must not necessarily occur within

the state. Rather, the applicable test is whether the losses were suffered as a result

of the interference with the investment in the host state.126

177. The changes in law which caused damages to the subsidiaries were adopted in

Ruritania and, therefore, are recoverable under the RC-BIT.

123 Schreuer/Dolzer, p. 67.

124 SGS [136].

125 Mexico v Cargill, p.90

126 S.D. Myers,, Second partial award, p.115; Amco, p.315
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B. Operations of Claimant’s subsidiaries associated with FBI fall within definition

of investment of the RC-BIT

178. Pursuant to Article 1(c) and 1(2) of the RC-BIT, returns, profits, and claim for any

performance are protected investments. Therefore, profits of CAM’s subsidiaries as

well as the investment-related contracts entered into by the Claimant with its

subsidiaries qualify as such investments. Remarkably, the BIT mentions claims to

any performance which have an economic value without any limitation.

C. Subsidiaries’ business is a part of one investment according to the unity of

investment doctrine

179. It is an established practice in investment law that an investment ‘typically consists

of several interrelated economic activities each of which should not be viewed in

isolation’.127 Provided that a particular transaction “forms an integral part of an

overall operation that qualifies as investment”,128 it must be viewed as an

investment protected by the applicable treaty.

180. Operations of CAM’s subsidiaries to which losses of sales are related were an

integral part of the Claimant’s investment in Ruritania. The sales to which claimed

losses relate were a part of the entire investment as they procured bottling and

agricultural part of supplies for FBI.

D. The damages including loss of sales were caused by the wrongful conduct of

Respondent

181. As a general rule, lost profits are recoverable if a claimant can demonstrate that the

wrongful conduct has prevented him from obtaining a financial gain.129 The

illegality of the measures in question was proven earlier, therefore, this prerequisite

is fulfilled as well.

127 Schreuer, p. 70; CSOB [72].

128 CSOB [72].

129 Repinskiy, p. 276.
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REQUEST FOR RELIEF

For the foregoing reasons Claimant respectfully ask the Tribunal to find that:

1. Tribunal has jurisdiction over the claims submitted by CAM and that those claims are
admissible;

2. The Tribunal has jurisdiction over Claimant’s submissions based on the breach of SPA
and that those claims are admissible;

3. Ruritania violated its obligations towards CAM under RC-BIT and international law by

expropriating Сlaimant’s investment and violating standard of fair and equitable 

treatment;

4. Claimant is entitled to payment of moral damages suffered as the result of Respondent’s

failure to accord full protection and security;

5. The loss of sales by CAM’s subsidiaries constitutes a recoverable item of damages.

RESPECTFULLY SUBMITTED,

COUNCILS OF CLAIMANT


