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SUMMARY OF ARGUMENTS 

 

1. The dispute satisfies the requirements of the jurisdiction (ratione materiae, ratione 

personae and ratione temporis) and admissibility in the scope of Ruritania-Cronos 

BIT.  

2. Firstly, through the BIT, Claimant and Respondent consented the submission of 

any dispute related to the investment to the Tribunal, if Claimant so chooses.  

3. Secondly, the asset is an investment protected in the scope of the BIT and 

Claimant satisfies the nationality requirement for locally incorporated companies.  

4. Thirdly, this dispute is not a contractual dispute, but, as far as part of the claims 

are concerned, an umbrella clause-covered one, being admissible according to the 

provisions of the BIT.  

5. The Claim is also sustained on the merits; Respondent breached several 

provisions of the Ruritania-Cronos BIT and violated obligations under the treaties 

it has signed and ratified including the general international law obligation of 

good faith. 

6. In the first place, Respondent failed to provide fair and equitable treatment, by 

neither meeting its legitimate expectations, nor granting the security of the 

investment. 

7. Secondly, Respondent expropriated claimant’s property fraudulently and without 

any compensation, by a series of concerted measures which had as effect  a 

substantial deprivation of its investment.  

8. In the third place, Claimant is entitled to moral damages, for the unlawful and 

abusive arrest of its executives. 

9. In the end, Claimant maintains that the loss of sales suffered by CAM’s 

subsidiaries, providing supply materials for FBI constitutes a recoverable item of 

damage, that gives right to compensation. 



 

xx 

 

10. All things considered, Claimant’s arguments are meant to prove the existence, the 

gravity and the disastrous impact of the breaches attributable to Ruritania on 

CAM’s investment, in order to enable the tribunal to reach the just and equitable 

conclusion.   
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     SUMMARY OF FACTS 

 

 

1. Claimant, Contifica Asset Management Corp (“CAM”), is a company 

incorporated under the laws of the State of Cronos, being part of Contifica 

Group, a major international conglomerate with interests in many areas and 

with operations in over 30 countries. Respondent, the Republic of Ruritania 

signed the Treaty for the Mutual Promotion and Protection of Foreign 

Investment between the State of Cronos and the Republic of Ruritania (“BIT”) 

on 15 March 1997. 

 

2. Freecity Breweries Inc. (“FBI”) is Ruritania’s oldest and largest brewery, 

owned by State Property Fund of Ruritania (“The Fund”), a state 

establishment incorporated under the laws of Ruritania. FBI is well-reputed 

for its popular brand “FREEBREW”. In the beginning of 2008, the Fund 

decided to sell the brewery to a private investor.  

 

3. On 30 June 2008, Contifica Spirits, incorporated in Posteriana, which is a 

fully owned subsidiary of Contifica Enterprises Plc., was declared the winner 

of the tender. Following acquisition of FBI, Contifica Group made significant 

investments in the technology, design and equipment of the brewery. As a 

consequence, in a 2010 nation-wide competition the brewery was recognized 

as “the safest place to work” in Ruritania. 

 

4. In addition, FBI was integrated into Contifica group’s global procurement 

network with various subsidiaries of the group supplying raw materials.  

 

5. On 17 March 2010, as part of the intra-group restructuring the shares in FBI 

were transferred from Contifica Spirits to Claimant, acquiring also rights to 

the principal intellectual property used by FBI. 
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6. On 20 November 2010, the Ruritanian parliament adopted the Regulation of 

Sale and Marketing of Alcoholic Beverages Act (“MAB Act”), which 

drastically restricted FBI’s ability to market and sell its products in 

Ruritania. Being affected both the production of the beer and its marketing, 

consequently, FBI’s sales dropped by approximately 60% during the first 

quarters of 2011 with the company incurring lost revenues of around 10 

millions US dollars.  

 

7. On 15 June 2011, the Human Health Research Institute (“HRI”), a 

government-funded institution, with its members appointed by the Ministry of 

Health and Social Security of Ruritania, released a report claiming that 

consumers of FREEBREW beer were exposed to a higher risk of cardiac 

complications due to the effects an active chemical ingredient found in Reyhan 

concentrate. 

 

8. On 30 June 2011, the government adopted an ordinance, which requires any 

product containing Reyhan concentrate to be labeled with an explicit warning, 

without any consultation with FBI. 

 

9. After FBI was provided with access to the report, on 20 August 2011, FBI 

wrote to the Ministry of Health and Social Security pointing out numerous 

flaws in the analysis conducted by HRI, but without any success. Moreover, 

all the direct competitors took full advantage of the current situation. 

 

10. Following instructions, as a consequence, FBI sales fell by further 20%. Even 

more, FBI was forced to implement a large-scale redundancy program 

terminating employment of over half of its employees, arriving on 15 March 

2012 at a partially suspension production. 
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11. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced 

investigation against Messrs Goodfellow and Straw, executives of FBI and 

Contifica Group.  

 

12. On 23 December 2011, the executives were detained in the Freecity 

International Airport, when boarding their flight to Prosperia. Their detention 

was also made public through Ruritania’s most popular TV channel.  

 

13.  Both executives of Contifica Group were detained in a cell in the Freecity 

International Airport until 3 January 2012, when they were released without 

any explanation. 

 

14. On 10 December 2011, diplomatic negotiations commenced between the 

Republic of Ruritania and CAM. Claimant wrote to the President and the 

Minister of Foreign Affaires of the Respondent noting the MAB Act 

constitutes de facto an expropriation. 

 

15. Claimant filed a request for investor-state arbitration against the Respondent 

before the DIS. In turn, the Respondent objected to the Tribunal’s jurisdiction. 

 

16.  On January 2013, were released the details of the aforementioned arbitral 

proceedings and the application was granted. 
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 I. INTRODUCTION 

1.  This Memorial on Jurisdiction and on the Merits (the “Memorial”) is submitted 

within the arbitration proceedings held before the Arbitral Tribunal constituted under 

the UNCITRAL Arbitration Rules in Case no. [********] between Contifica Asset 

Management Corp. (“Claimant” or “CAM”) and Republic of Ruritania 

(“Respondent” or “Ruritania”). 

2.  This Memorial is submitted in furtherance of the Arbitral Tribunal’s requirements 

stated within the Procedural Order No.1 of 11 February 2013 whereby Claimant has 

been invited to file a memorial on or before the date of 22 September 2013. 

3.  Accordingly, for achieving  those indicated under the Procedural Order No.1 of 11 

February, this SoD places before the Arbitral Tribunal the substantiation of the 

following points:  

 Respondent failed to prove that the Arbitral Tribunal lacks jurisdiction 

over the dispute and/or that Claimant’s claim is inadmissible and 

Respondent’s objection to jurisdiction should be dismissed;  

 Ruritania breached its obligations under the Treaty of Mutual 

Promotion and Protection of Foreign Investment concluded between 

The Republic of Ruritania and the State of Cronos (the “BIT”); 

 The factual situation supports Claimant’s case that Respondent 

breached its obligations under the BIT; 

 Claimant is legitimately entitled to moral damages in relation to the 

arrest of Messrs. Goodfellow and Straw; 

 The loss of sales by CAM’s subsidiaries constitutes a recoverable item 

of damages; 

 A statement of conclusions. 

4.  Capitalized terms used herein shall have the meaning assigned to them under the 

Request for Arbitration filed by Claimant on December 19, 2011, if not otherwise 



 

2 

 

mentioned herein. 

5.  Absence of an explicit rebuttal in the present Memorial should not be construed as 

admittance or concession of any of Respondent’s arguments put forward in the 

Statement of Defence (“SoD”). 

 

II. RESPONDENT’S OBJECTION REGARDING THE ARBITRAL 

TRIBUNAL’S LACK OF JURISDICTION IS WITHOUT MERIT AND 

SHOULD BE DISMISSEDPreliminary remarks on Respondent’s position 

in SoD 

6.  Within the SoD, Respondent contended that the Arbitral Tribunal “is without 

jurisdiction to hear CAM’s claims” (see SoD para. 3). From all arguments presented by 

Respondent in the SoD challenging the jurisdiction of the Arbitral Tribunal, it should 

be noted that at no time a defect affecting the the rationae materiae or rationae 

personae jurisdiction can be identified. 

7.  In fact, Respondent’s objection to jurisdiction rests upon a single ground, specifically 

that Claimant’s claim was “an abuse of process” insofar as “the shares in Freecity 

Breweries Inc. (“FBI”) as well as IP rights were transferred to Claimant for the 

exclusive purpose of commencing this arbitration” (see SoD para. 3). 

8.  Contrary to Respondent’s disingenuous interpretation, Claimant submits that the 

transfer of shares was not an abuse of process because it was part of a legitimate 

intra-group restructuring, and, by way of consequence, the Arbitral Tribunal holds full 

jurisdiction to hear the dispute. 

9.  Furthermore, in order to succeed in its objection to jurisdiction, Respondent had the 

onus to prove that Claimant in bad-faith acquired the shares for the sole purpose of 

pursuing a claim under the relevant provisions of the BIT. As it will be demonstrated 

below, Respondent's arguments rely entirely on a distorted interpretation of the abuse 

of process doctrine and are not supported by the facts underlying the case. Therefore, 

Respondent failed to discharge the burden of proof and its objection to jurisdiction 

should be dismissed. 

 2.2. Claimant’s claims in this arbitration do not amount to an “abuse of 
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process”. 

10.  From the outset, it should be noted that doctrine and case-law adopted a restrictive 

interpretation of the notion of “abuse of process” and set a high standard of proof to 

ascertain the incidence of an abuse of process. 

As well, it practice it has been consistently underlined that “a claimant is not required 

to prove that its claim is asserted in a non-abusive manner; it is for the respondent to 

raise and prove an abuse of process as a defense”
1
. 

11.  It follows clearly from the SoD that Respondent does not meet the exigencies required 

to raise a jurisdiction plea grounded upon an abuse of process. To this end, 

Respondent’s allegations rely solely on 2 (two) arguments: 

(i) Firstly, the transfer of shares from Contifica Spirits to Claimant occurred at 

a time when it was “already anticipated that tougher regulations would be 

adopted in the near future” (see SoD para. 6); and 

(ii) Secondly, the transfer of shares from Contifica Spirits to Claimant was 

accomplished “for a token amount” (see SoD para. 7). 

12.  Claimant submits that Respondent’s arguments are clearly conjectural and 

unsubstantiated and may under no circumstances amount to an abuse of process. In 

fact, as explained in the Statement of Claim (“SoC”), Claimant acquired the shares 

from Contifica Spirits as part of an intra-group restructuring, before the occurrence of 

the circumstances giving rise to the claim underlying this arbitration.  

13.  Firstly, the acquisition of shares and of the intellectual property rights used by FBI by 

CAM was made based on entirely legitimate internal corporate considerations and 

may not be deemed to constitute an abuse of process. Therefore, the decision to 

restructure the investment was based on a multitude of managerial and economic 

reasons and Claimant has failed to adduce any proof to the contrary. 

14.  As well, the transfer of shares in FBI to Claimant was performed in full compliance 

with the provisions of the SPA and had been a possible operation envisioned from the 

                                                           
1
 Chevron Corporation (USA) and Texaco Petroleum Company (USA) v. The Republic of Ecuador, UNCITRAL, PCA 

Case No. 34877, Interim Award, 1 December 2008, § 139. See also, Pac Cayman § 2.15. 



 

4 

 

very execution of the SPA, long before the dispute between the Parties arose.  

To this end, it should be noted that such assignment of shares was expressly permitted 

under article 11 of the share purchase agreement (“SPA”) concluded between the State 

Property Fund of Ruritania (“Fund”)and Contifica Spirits, providing that: 

“11. ASSIGNMENT 

11.1 Neither Party may assign any of the rights or 

obligations under this Agreement, except that the 

Purchaser may assign all of its rights and obligations 

under this Agreement by way of substitution to any 

company which is a member of the Contifica Group.” 

(emphasis added) (Claimant’s Exhibit No.2, p. 18) 

15.  Furthermore, Respondent’s allegations with regard to the existence of an alleged 

abuse of process are highly speculative. The sole evidence adduced by Respondent 

consists of an internal memorandum produced by Claimant regarding the mechanism 

of “achieving further protection of Contifica Group” (Exhibit RX1). 

In Claimant’s opinion the Memorandum “shows clearly that the true purpose of the 

transfer was to bring a claim under the BIT” (see SoD para. 8). That is simply not true. 

Notwithstanding the abusive manner in which such was obtained, not only does the 

Memorandum not support Respondent’s interpretation, but it confirms Claimant’s 

position. 

As such, a careful read of the Memorandum reveals no indication of a bad faith 

attempt to pursue a claim under the BIT in relation to the dispute at hand. In truth, the 

Memorandum sets forth in very broad terms the possibility of restructuring the 

Contifica Group with a view of “achieving further protection”, taking into account a 

large number of factors inter alia “legal environment, tax consequences” (Exhibit 

RX1). 

Contrary to Respondent’s distorted interpretation, it is clear that “achieving further 

protection” is a legitimate purpose, unrelated to the present proceedings, and may not 

be under any circumstances qualified as an abuse of process. 
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16.  In fact, it is standard practice for investors to incorporate companies in jurisdictions 

that are perceived to provide beneficial regulatory and legal environments as well as 

having favourable investment treaties with other nations.  To this end, doctrine clearly 

emphasized that nationality planning is now regarded as a standard feature of diligent 

management
2
.   

Therefore, the fact that the initial investor was a company incorporated in a state 

which was not a party to the BIT has no impact whatsoever on Claimant’s entitlement 

to bring claims under the BIT. 

17.  This interpretation has been uniformly upheld in case law, being suggestively stated 

that: 

“[…] it is not uncommon in practice and – absent a 

particular limitation – not illegal to locate one‘s 

operation in a jurisdiction perceived to provide a 

beneficial regulatory and legal environment in terms, 

for example, of taxation or the substantive law of the 

jurisdiction, including the availability of a BIT.”
3 

 

18.  Secondly, it should be noted that the transfer of shares to Claimant took place after the 

outbreak of the dispute. To this end, it is useful to recall that in determining the 

distinction between legitimate restructuring and abuse of process, practice consistently 

underlined that “the dividing-line occurs when the relevant party can see an actual 

dispute or can foresee a specific future dispute as a very high probability and not 

merely as a possible controversy”
4
. 

19.  For instance, the Arbitral Tribunal in Pac Rim Cayman LLC v. Republic of El 

Salvador has indicated that the validity of nationality planning is primarily dependent 

on the time of the restructuring in relation to the dispute. In a nutshell, if the 

restructuring was undertaken early before the outbreak of the dispute, the newly 

acquired nationality will be honoured 

                                                           
2
 Schreuer, C. H., The ICSID Convention: A Commentary (Cambridge, United Kingdom: Cambridge University 

Press, 2001). Article 25, p 524. 
3
 Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Jurisdiction, 21 October 2005. 

4
 Pac Cayman, para 2.99 
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20.  In the case at hand, the transfer of shares occurred on 17 March 2010, whereas the 

MAB Act, infringing Claimant’s rights under the BIT, was adopted on 20 November 

2010, more than 8 (eight) months after the restructuring. Therefore, bearing in mind 

the consistent investment arbitration case-law, it is clear that there was no abuse of 

process whatsoever. 

21.  Furthermore, not only did the dispute arise after the transfer of shares was concluded, 

but prior to the enactment of the MAB act, Claimant had no clear reason to assume 

that Respondent would infringe the protection standards set forth under the BIT.  

22.  It cannot be reasonably assumed that Claimant could have predicted that the fact that a 

party had secured the majority in Ruritania’s Parliament would conduct to a drastic 

change in the legislation of the Contracting State, or, even more, to a violation of the 

BIT. The winning of the elections by a party cannot reasonably be qualified as a 

foreseeable dispute, Respondent’s argument being clearly unsubstantiated and 

frivolous. 

23.  In addition, in 2010, when the transfer took place, the output of the brewery had 

increased by 30% and FBI was recognized as “the safest place to work”. Therefore, 

the facts of the case clearly show that the decision to restructure FBI came when 

the investment was flourishing. 

24.  Consequently, the facts underlying this case demonstrate that the corporate 

restructuring affecting the Claimant’s nationality was made in good faith before the 

occurrence of any event or measure giving rise to a dispute and the restructuring may 

under no circumstances be considered as an abuse of process. 

25.  Thirdly,  Respondent’s comments with regard to the fact that the shares in FBI were 

transferred to Claimant for an alleged “token” price are wholly irrelevant and offer no 

indication whatsoever that an abuse of process occurred. 

In truth, as indicated above, the transfer of shares in FBI to Claimant formed part of a 

wider corporate strategy of the Contifica Group, being motivated by several factors 

and in the consideration of various potential risks and returns. The fact that the price 

of the shares was not substantial does not impact the validity of the transfer, insofar as 

there were other implications inside the group that justified the restructuring. 
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 2.3. Claimant has demonstrated that the Arbitral Tribunal holds jurisdiction 

over the dispute. 

26.  Notwithstanding Respondent’s unsubstantiated allegatitons, Claimant submits that it 

has demonstrated at great length that the Arbitral Tribunal holds jurisdiction to hear 

the dispute. 

 (i) The ratione materiae jurisdiction 

27.  It is a consistent practice of Arbitral Tribunals to satisfy requirements of the 

jurisdiction ratione materiae the double test is to be applied: the tribunal has to 

determine whether it relates to an investment as defined in the parties BIT formula  and 

wather the dispute arises out of an investment as established by the ICSID Tribunal 

through its jurisprudence.
5
 In the case at hand, Claimant submits both criteria are fully 

met. 

28.  FBI is an investment in the terms of the Ruritatia- Cronos BIT. Article 1 of the 

Ruritania-Cronos BIT defines the term investment as being:  

“[…] every asset which is directly or indirectly 

invested in accordance with laws and regulations of 

the Contracting State in which territory the Investment 

is made by Investors of the other Contracting State.” 

(Exhibit No.1) 

CAM acquired the shares in FBI and the principal intellectual property rights used by 

FBI which accounts for a direct investment. And what is more important is that from 

the beginning, after Cotifica Spirits was declared the winner of the privatization tender, 

CAM invested indirectly through its subsidiaries thus contributing to the economic 

ascension of  FBI. In the terms of the BIT, the returns as well as returns from 

reinvested returns shall enjoy the same protection, therefore. Moreover, CAM invested 

into the establishment of a new production line at the aluminium can plant to serve the 

needs of FBI. 

                                                           
5
 C.H. Schreuer, The ICSID Convention: A Commentary, p. 117; CSOB v. Slovakia, para. 53; MHS v. 

Malaysia, para. 55; Aguas del Tunari v. Bolivia, para. 278.  
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Consequently, the requirement of ratione materiae jurisdiction under Cronos-Ruritania 

BIT is satisfied. 

29.  FBI qualifies as an investment under the meaning of the BIT. In determining the 

notion of invesment, Arbitral Tribunal widely regarded the test set forth in the 

landmark ruling in Salini v Morocco
6
, which requires the four factors of:  

 Duration;  

 Assumption of risk;  

 Substantial commitment of capital by the investor; and  

 Contribution by the investment to the economic development of the 

host state.  

Or, the Claimant demonstrated that this objective test has been satisfied, and as such 

FBI constitutes an investment protect by the Treaty. 

30.  The Claimant has proved that, in concreto, CAM invested in FBI and its investment 

contributed substantially to the economy of Ruritania. At the moment the Claimant 

acquired FBI, the company continued to incorporate of new ideas and technology, the 

most up to date knowledge in order to make advancements in the already existing 

knowledge. 

 (ii) The ratione personae jurisdiction 

31.  Claimant fulfils the nationality requirements prescribed by the BIT.  

Consent is of crucial importance in international arbitration. In the present case, the 

relevant instrument of consent is the Ruritania-Cronos BIT. Article 1(3)(b) of the BIT 

states that an investor of the Republic of Ruritania is “any entity which is established in 

accordance with, and recognized as a legal person by the law of the Contracting State” 

(Exhibit No.1).  

 

32.  This interpretation is supported by case-law. As such, in Aguas del Tunari v. Bolivia, 

                                                           
6
 Salini Constructori v 
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the Tribunal accepted that an investment that was originally not protected by an 

investment treaty, because the investor’s home State had not entered into a BIT with 

the host State, could be brought under BIT protection by changing the corporate 

structure and interposing an entity that was covered by an investment treaty.
7
 

33.  In the case ar hand, the shares in FBI, as well as the intellectual property rights were 

transferred to Claimant as a result of an intra-group restructuring. Both Contifica Asset 

Management Corp. and Contifica Spirits S.p.A. are members of the Contifica Group 

which is an international conglomerate. Nonetheless, Claimant is a company 

incorporated under the laws of the State of Cronos, therefore it meets the 

nationality requirements of the BIT 

34.  In light of the foregoing, it is clear that Respondent’s objection to jurisdiction is 

groundless. 

  

35.  
III. RESPONDENT’S OBJECTION REGARDING THE ALLEGED 

INADMISSIBILITY OF CLAIMANT’S CLAIM IS WITHOUT MERIT 

AND SHOULD BE DISMISSED 

36.  Respondent further argues that Claimant’s claims should be rejected by the Arbitral 

Tribunal as inadmissible as the Claimant “is trying improperly to bring within the 

scope of the present arbitration a separate dispute over the alleged breach of the 

share purchase agreement by the State Property Fund of Ruritania” (see SoD para. 

10). 

37.  The core argument on inadmissibility is based on two main assumptions, i.e. (i) that in 

Respondent’s opinion, the Fund is “a separate legal entity” and Ruritania is not liable 

for the contractual conduct thereof; and (ii) that under the provisions of the SPA “any 

disputes arising out of it shall be resolved by arbitration under the Rules of 

International Chamber of Commerce”. 

                                                           
7
 Aguas del Tunari, S.A. v. Republic of Bolivia, Decision on Respondent’s Objections to Jurisdiction of Oct. 21, 

2005., paras. 67 et seq.; ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of 

Hungary, Award of the Tribunal, Oct. 2, 2006, ¶ 335-362. 
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38.  As it shall be described in detail at sections 3.1 and 3.2 below, Respondent’s 

interpretation is fundamentally flawed stemming from a distorted interpretation of 

fundamental principles of international law governing state responsibility and of the 

distinction between treaty and contract claims in investment treaty arbitration. 

Therefore, it is Claimant’s contention that Respondent’s plea cannot be found other 

than without merits and should be consequently dismissed by the Arbitral Tribunal. 

 3.1. The dispute underlying this arbitration arose in connection with breaches 

of the BIT attributable to Ruritania 

39.  Within its SoD, Respondent attempted to infer that Claimant’s claims arose out of the 

SPA which was concluded between Contifica Spirits, the original investor, and Fund 

and, therefore, Respondent cannot be held liable “for any alleged nonperformance of 

the agreement by Fund” (see SoD para. 11). Respondent’s argument is clearly 

untenable, relying on a manifestly distorted interpretation of basic principles of 

international law.  

40.  To this end, it is appropriate to recall that in assessing the issue of attribution, Arbitral 

Tribunals frequently rely on the ILC Draft Articles on State Responsibility (the “ILC 

Draft Articles”). The ILC Draft Articles underline in Article 2 that “there is an 

internationally wrongful act of a State when conduct consisting of an action or 

omission” is “attributable to the State under international law”. 

41.  Chapter II of the ILC Draft Articles further analyzes the cases under which the conduct 

may be attributed to a State. Accordingly, Article 4 of the ILC Draft Articles enshrines 

the rule according to which the conduct of its organs is attributable to the State. In 

addition, Articles 1-10 of Chapter II recognize that the conduct of several other 

categories of persons, entities and organs may be attributed to the States in specific 

circumstances as follows: 

 entities exercising governmental authority according to Article 5; 

 organs placed at the disposal of a State by another State according to 

Article 6; 

 organ of a State or of a person or entity empowered to exercise 
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elements of the governmental authority according to Article 7; 

 a person or group of persons that act under the control and direction of 

the State according to Article 8; 

 a person or group of persons elements of the governmental authority in 

the absence or default of the official authorities according to Article 9; 

 an insurrectional movement which becomes the new Government of a 

State according to Article 10. 

An analysis of the provisions of the ILC Draft Articles in conjunction with the factual 

situation reveals that the provisions of Article 5 or Article 8 are clearly incident in the 

case at hand. 

As such, pursuant to Procedural Order no. 2, para. 5, the Fund “is established by an Act 

of Parliament of Ruritania. The principal managing bodies of the Fund are the Board 

of Governors and the Directors and the Director General both appointed by the 

government of Ruritania”. 

42.  To this end, it should be noted that doctrine
8
 and case-law

9
 alike further held that 

actions of entities having a distinct legal personality from the state but “structurally 

and functionally” related to the state are attributable to the state. In this regard, Arbitral 

Tribunals underlined that state entities are bound by applicable investment treaties to 

the same extent as states. 

43.  Considering the undisputed fact that the principal managing bodies were directly 

appointed by the government of Ruritania, there is clear indication that Claimant 

directly controlled the Fund and by way of consequence the conduct of the latter is 

atributable to Claimant. 

44.  As such, according to art. 5 and art. 8 of the ILC Articles and to the “structure, function 

and control” test
10

, the Fund’s actions are fully attributable to Respondent as it is fully 

controlled by Respondent and performs State functions. Generally, in order to assess if 

                                                           
8
 Newcombe, Andrew and Lluis Paradell, Law and Practice of Investment Treaties: Standards of Treatment, Kluwer 

Law International 2009, at p. 460. 
9
 Alex Genin, Eastern Credit Limited, Inc. v. Canada (Award on Jurisdiction, November 22, 2002). 

10
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a legal entity’s actions can be attributable to the State, Arbitral Tribunals used the 

criteria of function, structure and control. 

45.  For instance, in the landmark case Maffezini, the Arbitral Tribunal was tasked to assess 

whether a state-owned company was an independent company, without any of its 

actions being attributable to the State11. In Maffezini, the Arbitral Tribunal set forth a 

test of separability between the State and an entity, as follows: 

(i) that company is owned or controlled by a State; or 

(ii) if the company objectives are carried out by the exercise of functions which 

are governmental in nature or normally reserved to the State, or 

alternatively, by their nature, are not normally carried out by private 

entities
12

. 

In the case at hand, these criteria are fully met. 

46.  To begin with, the Fund was established not by a common society contract, determined 

by the shareholders “affectio societatis” but by an Act adopted by the Parliament. In 

the SPA, the Fund is identified as “a state establishment incorporated under the laws 

of the Republic of Ruritania” (see Claimant’s Exhibit no.2). 

47.  Moreover, as noted above, its principal managing bodies (the Board of Governors and 

the Director-General) are appointed by the Government. As compared to ordinary 

private companies, where the managing bodies are elected by the shareholders, and are 

in charge with the administration of the company on behalf of them, in our case, both 

the Board of Governors and the Director General are appointed by an act of power. As 

a consequence, they do not present any independence in relation to the political 

changes and Government’s policy. 

48.  Claimant’s interpretation is fully supported by case-law. As well, in RFCC13 for 

example, the tribunal analysed ADM, a commercial entity which was mandated to 

construct, maintain and exploit the Moroccan highways, using the function and 

structure test set in Maffezini. The tribunal concluded that ADM was part of the State 

structure, since the Ministre de l’Equipement was the Chairman of the board of 

                                                           
11

 Maffezini, 83 
12

 Maffezini, 77 
13

 RFCC 
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directors. In addition, the tribunal also concluded that ADM was effectively controlled 

by the State, since the majority of the board of directors was constituted by other 

Ministers, such as the Minister for the Economy and Finances14. These elements gave 

rise to the conclusion that ADM was part of the State structure. 

49.  Respondent’s arguments that “the Republic of Ruritania bears no liability for the debts 

of the Fund” and “is not liable for any alleged non –performance of the agreement by 

the Fund”15 are similarly untenable. 

50.  To this end, it should be noted that a clear financial bond between the Fund and 

Ruritania existed, insofar as the periodic distributions that the Fund makes to Ruritania 

and the fact that in the event of its dissolution all its assets and liabilities pass to 

Ruritania are a proof of the confusion of patrimonies that actually exists between the 

State and the State Fund.   

51.  Under these circumstances, the sole reasonable conclusion is that the Fund’s 

conduct is under the direct control of Ruritania and therefore any misconduct of 

the Fund triggers the responsibility of Ruritania under the BIT. 

 3.2. Claimant’s claims based on the breach of the SPA by the Fund are fully 

admissible. 

52.  Within the SoD, Respondent relied on Sub-Clause 14.2 of the SPA providing that “all 

disputes arising out of or in connection with the present Agreement shall be finally 

settled under the Rules of Arbitration of the International Chamber of Commerce” 

(Exhibit No.2). 

53.  Respondent contended that, based on the above-quoted provisions, Claimant’s claims 

with regard to the breach of the SPA are “inadmissible” insofar as they should be 

referred to arbitration under the Rules of the International Chamber of Commerce. 

Respondent’s interpretation is flawed in law, disregarding the cornerstone distinction 

between treaty claims and contractual claims.  

54.  It is widely acknowledged that: 

                                                           
14

 RFCC, 36 
15

 Statement of defense, para 11, p.22 
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“A treaty cause of action is not the same as a 

contractual cause of action; it requires a clear 

showing of conduct which is in the circumstances 

contrary to the relevant treaty standard. […] But it is 

not dispositive, and it does not preclude an 

international tribunal from considering the merits of 

the dispute.” (emphasis added) 

55.  In the case at hand, the essential basis of Claimant’s claim in this arbitration is 

fundamentally distinct from a contractual claim. Claimant contends that Ruritania 

breached an obligation under the BIT. 

56.  Moreover, any contract concluded by the State or by other legal entity controlled by the 

State should be analyzed with a view to the international obligations that arise from the 

treaties that the State has ratified, following the general principle pacta sunt servanda, 

materialized in the umbrella clause existing in the BIT.  

57.  Despite Respondent’s seeming ignorance of this notion, the use of the umbrella clauses 

in investment protection instruments is widespread, being encountered under various 

appellatives, inter alia cover clauses (Clauses de couverture), effect (d’effet miroir), 

parallel or elevator (ascenseur). 

58.  Through the interpretation of these clauses, tribunals reached the conclusion that 

they could equal the breach by a state of a contractual obligation to a breach of a 

BIT. 

59.  This interpretation has been upheld In the Eureko case, the Tribunal stated that  

“The effect of [the umbrella clause] in this proceeding 

cannot be overlooked, or equated with the Treaty’s 

provisions for fair and equitable treatment, national 

treatment, most-favored-nation treatment, deprivation 

of investments, and full protection and security. On the 

contrary, [the umbrella clause] must be interpreted to 

mean something in itself. […] Breaches by Poland of 

its obligations under [the contract], as read together, 



 

15 

 

that are not breaches of [fair and equitable treatment] 

and [not constitutive of an expropriation] nevertheless 

may be breaches of [the umbrella clauses] of the 

Treaty, since they transgress Poland’s Treaty 

commitment to "observe any obligations it may have 

entered into" with regard to Eureko’s investments
16

”. 

(emphasis added) 

Therefore, the BIT is a source of international obligations; if, the State Fund of 

Ruritania’s conduct leads not only to a breach of the contract, but also a breach of the 

BIT, the Claimant, being refused his claim in front of this tribunal, would make him 

subject to a denial of justice.  

60.  According to Professor James Crawford, one of the architects of the ILC Articles:  

“As a general matter the responsibility of States in the 

field of investment treaty arbitration is a species of 

State responsibility, i.e. the responsibility of a State 

party for breach of the substantive international 

obligations created by the investment treaty. For this 

purpose it makes no difference whether these 

obligations are owed to the other State party to the 

treaty or directly to the investor.
17

”  

61.  This distinction was at the core of the annulment of the decision in the Vivendi case, 

which established that the Arbitral Tribunal ought not to have allowed Argentina to 

rely on the contract’s exclusive jurisdiction clause to avoid the characterisation of its 

conduct as internationally unlawful under the BIT, stating that: 

“[…] where the fundamental basis of the claim is a 

treaty laying down an independent standard by which 

the conduct of the parties is to be judged, the existence 

of an exclusive jurisdiction clause in a contract 

between the claimant and the respondent state or one 

                                                           
16

 Eureko 
17

 ILC Articles 
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of its subdivisions cannot operate as a bar to the 

application of the treaty standard. At most, it might be 

relevant – as municipal law will often be relevant – in 

assessing whether there has been a breach of the 

treaty.
18

”  

 Moreover, the Committee decided that refusing to interpret the contract, the Tribunal 

“failed to decide whether or not the conduct in question amounted to a breach of the 

BIT.
19

” Thus, the question that arises in front of this Tribunal is if a treaty can provide a 

basis for consent to arbitrate treaty claims with the host State, why can it not provide a 

basis of consent to arbitrate contractual claims? Indeed it has done so: under the Claims 

Settlement Declaration which is part of the Algiers Accords of 1980, individual 

claimants brought thousands of contractual claims against Iran, and it has been held 

that the resulting awards of the Iran-US Claims Tribunal are enforceable under the 

New York Convention. 

62.  Of course, contractual jurisdiction can only be asserted if the terms of the BIT were 

wide enough to encompass claims under investment contracts. Whereas, in our case, 

the terms of art. 8 of the BIT speak of “Disputes concerning Investments between a 

Contracting State and an Investor of the other contracting State under this Treaty... “. 

The violation by the Share Fund of Ruritania of the Agreement, which was an item, a 

part of the investment, becomes eo ipso, a violation of the BIT. 

63.  The BIT provision stating that the states shall fulfill “any other obligation it may have 

entered into”, but how does a state “enters into” an obligation? Either by contract, 

either by international declarations or internationally wrongful actions that attract their 

responsibility according to international law. At the moment of the conclusion of the 

treaty the parties intended this way to extend its application to all obligations regarding 

investments.  In our case, Ruritania is bound by the share purchase agreement that 

is covered by the BIT. It would be illogical and clearly not in the parties intention to 

have a split resolution of the dispute 

64.  Therefore, considering the widespread interpretation in doctrine and case-law 

regarding the effect of umbrella clause essentially being abl contract obligations of the 

                                                           
18

 Vivendi Anullment, para 101 
19

 Idem para 105 
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State as breaches of the BIT. In our case, due to the umbrella clause from art. … of the 

BIT, the liability of the Ruritania, founded on the BIT is extended to the obligations 

undertaken through the contracts concluded with the investors. As a result, the State’s 

breach of contract (having previously proved that it is Ruritania the real … that lays 

behind the Fund) equals a breach of the BIT, that makes any claim of the type 

admissible.  

65.  In MTD vs./Chile , the Tribunal explained the effect of the umbrella clause considering 

that this provision expresses the parties will, and it is Tribunal’s duty to apply it:  

“Under international law the breach of a contractual 

obligation is not ipso facto a breach of the treaty. 

Under the BIT (…) this is what the parties had agreed. 

The Tribunal has to apply the BIT
20

.” 

66.  In Noble Ventures v. Romania , ICSID had in view this dominating opinion, 

mentioning that as long as the breaches of the contract by the host state find their 

origins in a contract directly concluded by the state with the foreign investor. We 

strongly believe that State Fund of Ruritania is an entity similar to SOF and APAPS 

from the Noble Venture’s privatization, whom the Tribunal considered that directly 

represented Romania at the conclusion of the contract. 

  

 
IV. THE CONDUCT OF RURITANIA HAD AS EFFECT THE 

EXPROPRIATION OF CAM’S INVESTMENT – RURITANIA 

DEPRIVED CAM OF ITS INVESTEMENTRuritania breached its 

obligation of full protection of security 

67.  Art. 2 of the BIT states as follows: 

“Each Contracting State shall in its territory […] in 

every case accord Investments by Investors of the 

other Contracting State […] full protection and 
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 MTD 



 

18 

 

security under this Treaty”.  

It comes clear that this provision, by its position in the architecture of the treaty and by 

its formulation, stresses the importance that the parties offered to this standard that 

evolved into an independent obligation differing from the fair and equitable treatment. 

According to this provision, the host state of the investment is obliged to take all 

reasonable measures to protect the foreign investments from its territory. As the 

UNCITRAL tribunal stated in CME v. Czech Republic  , “the host state is obligated to 

ensure that neither by amendment of its laws nor by actions of its administrative bodies 

is the agreed and approved security and protection of investor’s investment withdrawn 

or devalued 
21

”. 

68.  Similarly, the Tribunal in AMT v. Zair further stated that the host state has a result 

obligation related to the foreign investors and under no circumstances can it make use 

of its internal legislation in order to be exempted of its obligation of protection owed to 

the investments from its territory.  

69.  Claimant submits that, in the case at hand, Ruritania not only made use of its 

internal legislation, but introduced, after the entering into force of the treaty and 

after the execution of the contract with Claimant, regulatory measures, with 

predictable disastrous effects on Claimant’s investment. What is more, Ruritanian 

authorities refused to consider FBI’s request concerning the numerous flaws in the HRI 

report.   

70.  We assert that the FPS standard, although it does not have a definition into the BIT, is 

generally understood as a due diligence standard , a vigilance obligation; the host state, 

whose behavior is analysed in relation to a civilized state behavior  has to take all the 

measures to prevent or countervail any threat to the investment.  

71.  What is more, the FPS standard shall be interpreted in connection with art. 31 (2) from 

the Wien Convention on the law of treaties, which is “in good faith and following the 

ordinary meaning of the words of the treaty in their context and in the light of its object 

and purpose”. Whereas, in the Preamble of the BIT the parties remind the importance 

they offer to the protection of the investments “recognizing that the encouragement 
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and protection of such Investments are essential to the prosperity of both nations… ”  

72.  Moreover, the terms “full protection and security”, used “without other adjective or 

explanation, […] extend, in their ordinary meaning, the content of this standard 

beyond physical security 
22

”. 

73.  In other words, the FPS standard “implies a State’s guarantee of stability in a secure 

environment both physical, commercial and legal 
23

”. 

74.  From all the arguments presented under this section, we conclude that Ruritania not 

only that failed to adopt an active attitude of protection and promotion of the 

investment, but acted in bad faith, causing an expropriation of CAM’s investment.  

 4.2. B. Ruritania expropriated CAM’s investment 

 (i) intangible rights (contract rights) can be subject to expropriation 

75.  In order to enable this Tribunal to state over the expropriation of CAM’s investment, 

Claimant shall prove that CAM’s rights were susceptible of expropriation.  

Bearing in mind the distorted interpretation purported by Respondent within the SoD, 

before analyzing the progressive deprivation of rights of intangible property incurred 

by Claimant, it is necessary to present the evolution of the concept of expropriation and 

precedent awards of arbitral tribunals that recognized that intangible property, such as 

shareholder rights and contractual rights, could be expropriated. 

76.  For instance, as the Iran – US Claims tribunal expressly mentioned in Starett Housing , 

the claimants “rely on precedents in international law in which cases measures of 

expropriation or taking, primarily aimed at physical property, have been deemed to 

comprise also rights of a contractual nature closely related to the physical property
24

”. 

Following the same argumentation, the above mentioned tribunal asserted in the 

Amoco case that “Expropriation, which can be defined as a compulsory transfer of 
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property rights, may extend to any right which can be the object of a commercial 

transaction
25

”. 

77.  Moreover, in the Phillips case, it stated that the claimant was entitled to compensation 

“whether the expropriation is formal or de facto and whether the property is tangible, 

such as real estate or a factory, or intangible, such as the contractual rights involved 

in the present case
26

”.  

78.  The ICSID tribunal also admitted that contractual rights may be expropriated. In the 

SPP case, the tribunal considered that “there is considerable authority for the 

proposition that contract rights are entitled to the protection of international law and 

that the taking of such rights involves an obligation to make compensation therefore
27

”, 

whereas in the CME case, the UNCITRAL tribunal upheld the investor’s claim that its 

contractual rights had been expropriated by the interference of a regulatory body of the 

host state , asserting that “what was touched and indeed destroyed was the Claimant’s 

and it’s predecessor investment as protected by the treaty. What was destroyed was the 

commercial value of the investment… by reason of coercion exerted by Media 

Council…
28

”  

79.  This appreciation of the tribunal also explains the difference between an ordinary 

breach of contract, and the expropriation of the contract rights, which equals a breach 

of the BIT’s provisions related to expropriatory measures and which entails 

consequences under international law. 

80.  The guiding principle in this respect is whether a state acted in its sovereign capacity. 

The tribunal in Azurix  stated: 

81.  "Whether one or series of such breaches can be considered to be measures tantamount 

to expropriation will depend on whether the State or its instrumentality has breached 

the contract in the exercise of its sovereign authority, or as a party to a contract.
29

"  

82.  In the case at hand, the undisputed facts of the case clearly indicate that a substantial 

deprivation of CAM’s rights occurred, which effectively amounts to an unlawful 
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expropriation of intangible assets. Therefore, Respondent breached its obligations 

under the BIT and Claimant is therefore entitled to compensation. 

 (ii) Indirect expropriation, creeping expropriation not regulatory measures 

83.  Although the concept of permissible regulatory action by the state that does not give 

rise to compensation claims is generally accepted, as the arbitral tribunal stated in the 

Saluka case, the situation should be carefully analised in each case in order to 

distinguish “between non-compensable regulations on the one hand and, on the other, 

measures that have the effect of depriving foreign investors of their investment and are 

thus unlawful and compensable in international law
30

.” 

84.  The tribunal in Azurix rejected the argument that the sole criterion was that the 

regulation should be bona fide and within the accepted police powers of the state. 

Rather, it endorsed the view, also expressed in the jurisprudence of the European Court 

of Human Rights (ECtHR), that in addition to a legitimate aim in the public interest 

there had to be “a reasonable relationship of proportionality between the means 

employed and the aim sought to be realized". This proportionality would be lacking if 

the person concerned "bears an individual and excessive burden" 

85.  As far as indirect expropriation is concerned, the concept has been largely accepted. In 

the Inmaris
31

 case , an ICSID tribunal found that a travel ban on a ship amounted to an 

indirect expropriation. Although title to the ship was never vested in the claimants, the 

travel ban amounted to an indirect expropriation in that it destroyed the value of the 

claimants’ contractual rights and such diminution in value (due to the lasting damage to 

claimants’ business) was, for all intents and purposes, permanent.  

86.  "Creeping expropriation" describes a gradual expropriation through a series of acts. A 

United Nations Conference on Trade and Development (UNCTAD) study defined the 

term as "a slow and incremental encroachment on one or more of the ownership rights 

of a foreign investor that diminishes the value of its investment
32

 ".  

87.  The Restatement (Third) of the Foreign Relations Law of the United States summarises 

creeping expropriation as a situation where the state seeks "to achieve the same result 
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[as with formal expropriation] by taxation and regulatory measures designed to make 

continued operation of a project uneconomical so that it is abandoned". 

88.  International arbitral practice has recognised the concept of "creeping" or 

"constructive" expropriation on a number of occasions. For example, in Tradex Hellas , 

the tribunal emphasised the cumulative effect of the measures: 

89.  "While the ... Award has come to the conclusion that 

none of the single decisions and events alleged by 

Tradex to constitute an expropriation can indeed be 

qualified by the Tribunal as expropriation, it might 

still be possible that, and the Tribunal, therefore, has 

to examine and evaluate hereafter whether the 

combination of the decisions and events can be 

qualified as expropriation of Tradex's foreign 

investment in a long, step-by-step process by 

Albania.
33

" 

90.  Also, in Siemens AG v Argentine Republic , the tribunal found that a series of 

measures taken by Argentina had amounted to an expropriation. The tribunal described 

creeping expropriation in the following terms: 

91.  "By definition, creeping expropriation refers to a process, to steps that eventually have 

the effect of an expropriation. If the process stops before it reaches that point, then 

expropriation would not occur. This does not necessarily mean that no adverse effects 

would have occurred. Obviously, each step must have an adverse effect but by itself 

may not be significant or considered an illegal act. The last step in a creeping 

expropriation that tilts the balance is similar to the straw that breaks the camel's back. 

The preceding straws may not have had a perceptible effect but are part of the process 

that led to the break
34

." 

92.  In the Santa Elena  case, the ICSID stated that 

93.  “As is well known, there is a wide spectrum of measures that a state may take in 

asserting control over property, extending form limited regulation of its use to a 
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complete and formal deprivation of the owner’s legal title. Likewise, the period of time 

involved in the process may vary firm an immediate and comprehensive taking to one 

that only gradually and by small steps reaches a condition in which it can be said that 

the owner has truly lost all the attributes of ownership. It is clear, however, that a 

measure or series of measures can still eventually amount to a taking or to a transfer 

of title
35

”. 

94.  Despite the fact that it can be argued that the expropriation did not benefit the 

Ruritanian state, it is generally accepted that this is not a mandatory condition. In this 

respect, the Tecmed tribunal said: 

95.  "Although formally an expropriation means a forcible taking by the Government of 

tangible or intangible property owned by private persons by means of administrative 

or legislative action to that effect, the term also covers a number of situations defined 

as de facto expropriation, where such actions or laws transfer assets to third parties 

different from the expropriating State or where such laws or actions deprive persons of 

their ownership over such assets, without allocating such assets to third parties or to 

the Government." 

96.  Also, in the Occidental case, the tribunal stated that “taxes can result in expropriation 

as can other types of regulatory measures ” 

97.  In our case, we are confronted with both laws (the MAB act) and actions (the arrest of 

the two directors, the general policies of the parties that has the power, the TV 

campaigns sponsored by CAM’s competitors and which, despite their anti-competitive 

character, have not been sanctioned by the state) that deprived the claimant of a 

substantial value of its’ investment (the sales dropped from 60% up to 80%).  

 (iii) the expropriation measures do not comply to the conditions agreed in art.4 

of the BIT  
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98.  Although identification of an indirect expropriation is decided by case-by-case analysis 

of the specific facts, previous awards may provide some guidance. For example, in 

Plama Consortium , a case under the ECT, the tribunal summarised the crucial 

elements: 

“(i) substantially complete deprivation of the economic 

use and enjoyment of the rights to the investment, or of 

identifiable, distinct parts thereof (i.e., approaching 

total impairment);  

(ii) the irreversibility and permanence of the contested 

measures (i.e., not ephemeral or temporary); and  

(iii) the extent of the loss of economic value 

experienced by the investor.
36

” 

99.  As an effect of the labeling and packaging measures, not only did CAM’s sales 

dramatically fall, but its intellectual property rights upon the bottling line for 

FREEBREW have become unusable and empty of any economical value. In the 

meantime, the text imposed to the labels, warning that consumption of products 

containing Reyhan may lead to higher risk of cardiac complications also vested CAM’s 

rights upon the trademark.  

100.  It is essential to keep in mind that the specificity of the brand was a determinant 

condition for the Claimant at the moment of the purchase of shares in FBI. 

Regarding the irreversibility of the contested measures, the regulation is still in force, 

with no perspective of change and the sales are continuously dropping due to the 

“boule de neige” effect of the expropriation. As the Iran-US Tribunal stated in Tippetts, 

Abbett, McCarthy, Stratton v. TAMS-AFFA , “whenever events demonstrate that the 

owner was deprived of fundamental rights of ownership and it appears that this 

deprivation is not merely ephemeral
37

”. 
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101.  Respondent’s measures clearly infringed Art. 4 of the BIT, expressly prohibiting 

expropriation, unless under exceptional cases with the strict obervance of very strict 

conditions and circumstances, which as it shall be demonstrated below have not been 

respected.    

 a. The expropriation was not for the public benefit 

102.  Art. 3 of the BIT sets forth the concept of “measures that have to be taken for reasons 

of public security”, stating that they “shall not be deemed treatment less favourable, 

arbitrary or discriminatory”. It is to notice that the parties intended to exclude these 

types of possible characterizations of measures taken for the public benefit, and that 

expropriation is not mentioned among them.   

103.  However, in most of the expropriation –based arbitral cases, the tribunals analyzed if 

the measures have been taken for the public benefit. We shall demonstrate that the 

deprivation was not a legitimate measure taken for the public benefit, but a breach of 

Ruritania’s obligations. As we will present in the following paragraphs, the report that 

caused the warning labelling of the products containing Reyhan was not an objective 

research intended to protect the public health, but a biased one.   

104.  Firstly, the HRI is not an independent institution, but a government funded one, whose 

leaders are appointed by the Ministry of Health and Social Security, being similar from 

this point of view with the State Fund, the arguments presented previously fitting also 

the situation of the HRI.  

105.  Secondly, despite the fact that an interim report, that came to the same conclusions was 

sent to the Ministry of Health in 2005, the Ruritanian authorities on the one hand kept 

the silence in this respect at that moment, prior to the investment, but on the other 

hand, in 2011 adopted extremely severe anti-alcohol measures directly affecting FBI, 

founded on a similar HRI report.  

106.  This conduct may lead to two possible hypotheses: either the Ruritanian authorities 

were conscious of the dangerous effects of Reyhan from 2005, and acted dishonestly at 

the conclusion of the Agreement, falsely affirming that “to the best of its knowledge 

the products of the Brewery do not pose any risk to the consumers, other than those 

                                                                                                                                                                      
a character that “…its mere enactment would destroy the marketability of private property, render it 

valueless and give rise forthwith to an international claim.” 



 

26 

 

which are ordinary for similar alcoholic beverages”, or, they had serious doubts 

regarding the conclusions of the report, which means that the MAB act is not founded 

on the public interest, being discretionary and abusive.  

 b. Discriminatory 

107.  The Claimant also considers that the measures constitutive of expropriation were 

discriminatory. There have been similar cases of regulatory measures imposing 

producers to label their products with warnings about the risks of a particular 

component in the cigarettes industry.  

108.  Reyhan being a traditional ingredient, defining and distinctive for the FREEBREW 

brand, the mediatisation of its potentially dangerous effects, presented as a result of a 

scientific research gravely manipulated the public perception regarding this type of 

beer, and not all products from this category. Consequently, CAM’s competitors took 

profit of this, presenting their products as “Reyhan free”, an allusive and anti-

competitive method to raise their sales. Thus, stigmatizing the core ingredient of 

FREEBREW, the state indirectly stigmatized the brand itself, in a manner that we 

consider to be not only competition distortive, but discriminatory.  

 c. Not carried out under due process of law 

109.  As far as the legality of the expropriation process, we consider Ruritania’s 

expropriation of CAM’s investment unlawful, as it did not comply to the conditions 

enounced in art. 4 of the BIT. The Investor was not granted the unalienable right to 

review by a judicial and independent authority, as the Respondent did not admitted the 

expropriatory nature of the measures it took. None of the three the Claimant addressed 

to President and to the Minister of Foreign Affairs received any response. 

 d. Without compensation 

110.  The Hull rule states that “no government is entitled to expropriate private property, for 

whatever purpose, without provision for prompt, adequate and effective payment 

therefore
38

”. This means that even in the situation in which expropriation is not abusive 

and discretionary; the subject of the expropriation is entitled to receive an adequate and 

immediate compensation. For example, in the Pyramids case, ICSID considered that 
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the Egyptian state acted lawfully when it cancelled a tourist development project 

situated near the Pyramids of Giza, for the purpose of protecting the antiquities. 

However, this termination of contract was clearly regarded as an expropriation.  

111.  In the Tecmed case, the tribunal considered that “no principle stating that regulatory 

administrative actions are per se excluded from the scope of the BIT, even if they are 

beneficial to society as a whole, particularly if the negative economic impact of such 

actions on the financial position of the investor is sufficient to neutralize in full the 

value, or economic or commercial use of its investment without receiving any 

compensation whatsoever
39

”. 

112.  Moreover, compensation for expropriation is required if the measure adopted by the 

state is "irreversible and permanent and if the assets or rights subject to such measure 

have been affected in such a way that ... any form of exploitation thereof ... has 

disappeared". 

113.  In the Feldman  case, it was stated that "[i]f there is a finding of expropriation, 

compensation is required, even if the taking is for a public purpose, non-discriminatory 

and in accordance with due process of law and Article 1105(1)
40

". 

114.  In the case submitted to your arbitration, the BIT also consecrates the right to 

compensation for the Investor; its amount and valuation should have been realized by 

“a judicial or other independent authority”. Not only that the state did not take the 

initiative of compensating CAM and neither has made good faith efforts to comply 

with this obligation,  but indirectly,  the denial by the Ministry of Health of its request 

show that the Ruritanian authorities had no intention to accept an eventual request for 

compensation. 

115.  Moreover, the Respondent neither made good faith efforts to comply with its obligation 

to pay compensation, enounced in art. 4 of the BIT. None of the conditions stated by 

the above mentioned article have been accomplished, as there was no compensation at 

all, not only an insufficient, delayed or ineffectively realizable and transferable one.  

 
V. RURITANIA VIOLATED THE FAIR AND EQUITABLE TREATMENT 

                                                           
39

 Tecmed, 221 
40

 Feldman 



 

28 

 

STANDARD 

116.  Article 2 1 (b) of the Cronos-Ruritania BIT provides that investors of each party will be 

accorded fair and equitable treatment as well as full protection and security under this 

Treaty. Also, the Preamble to the Cronos-Ruritania BIT emphasizes that “the 

encouragement and protection of such Investments are essential to the prosperity of 

both nations and the welfare of their nationals.” 

117.  International arbitral awards, when interpreting the fair and equitable treatment 

standard, have incorporated the substantive and procedural principles of the rule of law 

into that standard. The fair and equitable treatment standard in BITs implies that the 

treatment offered to investors and the actions of the State are reasonable, non-

discriminatory, consistent, transparent, and in accordance with due process.
41

 

 5.1.  Reasonableness, discrimination  

118.  In determining whether the act of the host state is reasonable, a tribunal is looking for 

acts that are irrational or arbitrary.
42

In de facto cases, a violation of national treatment 

obligations can be found only if the measure in question disproportionately 

disadvantages the foreign owned investments or investors.
43

 

119.  Both the MAB Act and the ordinance of the Ministry of Health and Social Security 

targeted Claimant’s investment so that the actions of the State of Ruritania had 

gradually led to the decadence of FBI. 

120.  The reported that concluded that Reyhan has a negative influence on the health of the 

consumers was written by the Human Health Research Instituite which is a 

gouverne,ent-funded institution and moreover its Executive Director and the majority 

of its Board of Supervisors being appointed by the Ministry of Health and Social 

Security of Ruritania; therefore, the HRI is not sheltered from political influence.  

121.  In Biwater v. Tanzania, the tribunal concluded that the fact that the same minister that 

took control of the operation was also appointed as the regulator of the utility violated 

the FET standard due to the failure of the government to appoint “an independent, 
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impartial regulator insulated from political influence”.
44

 

 5.2. Ruritania acted in bad faith by hiding the 2005 HRI report 

122.  At the time of the conclusion of the Share Purchase Agreement the authorities of the 

State of Ruritania had already knwn about the possible impact of the Ryhan on the 

health of the consumers, as the HRI, a government-funded institution, in 2005, reached 

the same conclusions as in 2011 in a report that was send to the Ministry of Health and 

Social Security. 

123.  These facts can lead us to only two conclusions. Either, the conclusions of the HRI 

don’t reveal clearly that Reyhan has a negative effect on health, or based on the report 

received in 2005 the State decided to privatize the asset because it had to conduct 

further research on the matter whose conclusions might have imposed stricter 

regulations on the use of Reyhan. In either case, the State of Ruritania acted in bad 

faith, thus breaching its obligation to treat its investors fairly and equitably. 

124.  The tribunal qualifies this kind of behaviour as contrary to fairness. In a case arising 

under the Malaysian - Chile BIT, the Tribunal held that Chile has breached its fair and 

equitable treatment obligation when the Chilean Foreign Investment Commission 

approved an investment for a project that was against the urban policy of the 

Government.
45

 The investor was not informed regarding the possibility that the project 

could become impossible to accomplish due to the host State’s strict regulations. 

Therefore the tribunal established the breached of the FET obligation under the general 

principal of good faith. 

 5.3. Claimant’s reliance upon Ruritania’s assurances was reasonable 

125.  The tribunal established that breach of legitimate expectations that were taken into 

account by the foreign investor when making the investment can also amount to a 

violation of FET.
46

 

126.  The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor, so that it 
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may know beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.  

127.  According to the Tribunal, in order for State conduct to breach the FET standard, it 

would need to reflect “a willful neglect of duty, an insufficiency of action falling far 

below international standards, or even subjective bad faith.”
47

 

128.  In 2005 the HRI sent to the Ministry of Health and Social Security an interim report 

which had reached the same conclusion as the report that led to the adoption of the 

Ordinance adopted don June 30 2011.
48

 The State of Ruritania failed to inform the 

Claimant on these discoveries even though it was clear that as an investor, CAM was 

attracted by FBI essentially because it contained the special substance Reyhan.  

129.  Moreover, Ruritania offered additional guarantees of the safety of the Brewery on 

article 9.2.1 of the Share purchase agreement
49

 which expressively provides that “To 

the best of its knowledge the products of the Brewery do not pose any risks to the 

consumers, other than those which are ordinary for similar alcoholic beverages.”  

130.  In Metalclad, the tribunal identified an element of fair and equitable treatment and 

concluded therefore that Mexico’s failure to “ensure a…predictable framework for 

Metalclad's business planning and investment fall under the provisions of the FET 

standard.”
50

 

 5.4. Claimant holds a legitimate expectation that it would be able to make full 

use of its marks 

131.  Article 6 of the BIT introduces a higher standard of protection stipulating that  

“if the legislation of either Contracting State or international obligations existing at 

present or established hereafter between the Contracting States in addition to this 

Treaty contain any provisions, whether general or specific, entitling Investments by 

Investors of the other Contracting State to a treatment more favourable than is 
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provided for by this Treaty, such provisions shall prevail over this Treaty to the extent 

that they are more favourable.” 

132.  Therefore, as a member of the TRIPS and of the Paris Convention on Intellectual 

Property, Ruritania is bound to offer the protection prescribed by these treaties. 

 5.5. Ruritania is bound by the principle of good faith to implement its TRIPS 

obligations 

133.  Claimant has a legitimate expectation that it would be entitled to use its marks without 

restrictions related to the goods with which they are associated, on the grounds that the 

TRIPS regime has been incorporated into the municipal legal order by Ruritania, which 

is therefore bound by the general international law principle of good faith to implement 

its TRIPS obligations. 

134.  Article 20 of the TRIPS stipulates that the use of a trademark in the course of trade 

shall not be unjustifiably encumbered by special requirements, such as use in a special 

form or use in a manner detrimental to its capability to distinguish the goods or 

services of one undertaking from those of other undertakings. 

135.  The requirements prescribed by article 8 of the MBA act regarding the labels of the 

alcoholic beverages infringe the intellectual property rights of the Claimant because it 

hinders its possibility to individualize its brand
51

 thus violating its obligations under the 

TRIPS. 

136.  These measures taken by the State of Ruritania are more likely to change consumption 

patterns – by shifting market share to contraband and counterfeit brands – rather than 

reducing consumption or uptake overall, therefore this measures are fairly unjustified. 

 5.6. Respondent breached its obligations under the Paris Convention for the 

Protection of Industrial Property 

137.  According to article 10bis (1) of the Paris Convention on Protection of Intellectual 

Property, “the countries of the Union are bound to assure to nationals of such 

countries effective protection against unfair competition”. Thus, every State that has 

signed and ratified the convention is obliged to take measures in order to restrain this 
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kind of actions.  

138.  The ordinance adopted by the Ministry of Health and Social Security which institutes 

labelling obligations for the products that contain Reyhan concentrate has a particular 

effect on FBI as FREEBREW is the sole beer on the market containing this substance. 

139.  Moreover, not only did the State of Ruritania take no measures to correct the anti-

competitive practices but it has even encouraged the unlawful competition of the other 

beer producers who take “full advantage” of the fact that FREEBREW contains 

Reyhan in order to discredit the company.
52

; the competitors even used FREEBREW 

name on the national television and sustained their allegations by invoking HRI report. 

 5.7. The arrest of the board of directors’ members of CAM is a clear violation 

of the fair and equitable treatment standard 

140.  According to article 6 of the Ruritania-Cronos BIT, investors can benefit from the 

more favourable dispositions found on international law or in treaties concluded with 

other contracting states. Likewise, in the US-Ruritania BIT, at article 5 (2)(b), the fair 

and equitable treatment is described as “including the obligation not to deny justice in 

criminal, civil, or administrative adjudicatory proceedings in accordance with the 

principle of due process embodied in the principal legal systems of the world”. 

141.  Messrs Goodfellow and Straw were denied access to justice. According to article 9 of 

the International Covenant on Civil and Political Rights which Ruritania has signed 

and ratified, no one shall be subjected to arbitrary arrest or detention. If the case, each 

individual shall be granted protection, and any liberty limitation should be in 

accordance with the procedure established by law. 

142.  The state of Ruritania violated both the first and the second paragraph of the Covenant 

when they were detained in a cell in the Freecity International Airport and released 

without explanation. These actions are arbitrary and discriminatory and demonstrate 

the bad faith of the state of Ruritania regarding its investor. 

143.  Furthermore, the Respondent implicitly admitted that the arrest of Messrs Goodfellow 

and Straw scoundrel operation aimed at obtaining information that otherwise were 
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protected by the trade secret.  

144.  According to Procedural Order No 2, Ruritania obtained the share purchase agreement 

between Contifica Spirits S.p.A and CAM in the context of the investigation regarding 

Messrs Goodfellow and Straw. Taking advantage of the in course investigation, the 

State of Ruritania forced CAM to disclose documents relating to the acquisition of 

shares in FBI and other FBI-related assets that is now using in bad faith in the context 

of the present dispute. 

  

 
VI. CAM IS ENTITLED TO MORAL DAMAGES FOR THE ARREST OF 

MESRS. GOODFELLOW AND STRAW 

145.  As it was hold in the doctrine “Investment” is an economic concept. Disputes 

commenced under BITs concern economic damages suffered by foreign investors
53

. 

Moral injuries, on the other hand, are non-material and are more commonly dealt with 

in the sphere of human rights disputes. It has also been stated that “it is important to 

recognise the distinction between the concept of moral damages—which is 

compensatory in nature and should, like other forms of compensatory damages, 

require no proof of grave or exceptional liability—and the context in which moral 

damages are most often awarded 
54

.” 

146.  The International Court of Justice (ICJ) has held that compensation for "non-material 

injury", which includes mental suffering, moral harm and injury to reputation, may be 

awarded even without specific evidence of the injury. In Diallo  the ICJ had found that 

the DRC had wrongfully detained and expelled Mr Diallo. When considering his claim 

for compensation, the ICJ held that the fact that Mr Diallo suffered "non-material" 

injury was an inevitable consequence of the wrongful acts of the DRC which the court 

had already ascertained. It was reasonable to conclude that the DRC's wrongful 

conduct caused Mr Diallo significant psychological suffering and loss of reputation. 

Applying the approach in the Lusitania cases before the Mixed Claims Commission 
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(US/Germany) and other international cases, the ICJ went on to observe that 

"quantification of compensation for non-material injury necessarily rests on equitable 

considerations
55

”. 

147.  Afterwards, ICSID also accepted the award of moral damages. For example, in Desert 

Line Projects , the claimant had entered into an agreement with the Republic of Yemen 

to build road in the republic. The state failed to comply with its payment obligations 

and the parties entered into arbitration proceedings in Yemen. An award was made in 

favour of the claimant but the state did not comply with the terms of the award. The 

claimant's employees were subjected to intimidating behaviour, including being shot at 

with automatic weapons, by the respondents and armed tribes. The claimant was also 

coerced into signing a settlement agreement for a much lower sum.  

148.  The claimant brought an ICSID arbitration, in which the tribunal ordered the state to 

honour the terms of the original Yemini arbitration awards as well as pay moral 

damages of US$1 million to the claimant . 

149.  Taking into consideration the fact that the respondent admits that the arrest of Messrs. 

Goodfellow and Straw constituted a breach of its obligation to provide full protection 

and security,  and also the provisions of art. 3 of the BIT (, The Contracting States shall 

within the framework of their national legislation give sympathetic consideration to 

applications for the entry and sojourn of (a) persons of either Contracting State who 

wish to enter the territory of the other Contracting State in connection with an 

Investment”), the Claimant respectufully asks the Tribunal to be awarded moral 

damages. We shall demonstrate that by the arrest of Messrs. Goodfellow and Straw the 

Claimant suffered reputational prejudice that entitles it to compensation.  

150.  The nationality of the two executives is of no relevance for the present case, as in the 

light of the Barcelona Traction  case, general rules of diplomatic protection are 

considered not to apply to investors, but particular provisions in BIT’s – in our case, 

art. 3.   

151.  The Respondent argued that through the detention of the two employees, “no damage 

was caused to the Claimant
56

 ”. We cannot acquiesce to this opinion, because although 
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there was no economic assessable prejudice, the reputation of the two, and indirectly, 

of CAM was seriously affected. It is in the nature of moral damages to cover non-

pecuniary injury for which monetary value cannot be thematically assessed.  

152.  As arbitrator Gary Born maintained in his dissenting opinion in Biwater v. Tanzania , 

even though the investor “did not demonstrate a quantifiable monetary loss, it did 

demonstrate an unacceptable breach of fundamental international rights and 

protections
57

.”  He referred to the ILC’s Articles on State Responsibility on the issue of 

reparation and concluded that “the fact that [an] injury does not entail monetary 

damage in no way implies that there was no injury, on the contrary, an injury can very 

readily exist even without monetary damage
58

”. 

153.  In its award, the Desert Line Projects tribunal noted that the corporation had “suffered 

a significant injury to its credit and reputation and lost its prestige.
59

” The Tribunal 

explicitly recognized that an injury to a corporation’s credit, reputation and prestige is 

a form of moral damage that can be compensated in an award. 

154.  It is internationally accepted that allusive remarks regarding the culpability of a person, 

before the existence of a judicial conviction is a violation of the innocence 

presumption, recognized in all modern law systems and consecrated by the 

jurisprudence of international courts, such as the ECHR. For instance, in Butkevicius v. 

Lithuany  the declarations of the General Prosecutor and of the President of Parliament, 

concerning the culpability of the claimant related to bribery, were considered by the 

Court as a breach of the innocence presumption.. Another similar case is Allenet de 

Ribemont v. France , where the statements of police officers given at a press 

conference and asserting that the claimant is guilty were judged as unappropriate and 

constituives of violation of the innocence presumption
60

. 

155.  In the case submitted to your arbitration, the police made public on Ruritania’s most 

popular TV channel the detention of Messrs. Goodfellow and Straw altogether with 

biased declarations that gravely affected not only their reputation, but that of CAM, 

considering their position in the company and the charges they were brought. As a 
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consequence, CAM lost its credibility, being presented to the public as a companies 

whose directors not only that are involved in bribery, but also are trying to flee justice 

and “escape investigation”. 

156.  Despite the fact that it is generally recognized in doctrine that the element of fault is 

not a necessary condition to determine the liability of a state under contemporary 

international law (as the Tribunal stated in CMS, “this is an objective requirement 

unrelated to whether the Respondent has had any deliberate intention or bad faith in 

adopting the measures in question. Of course, such intention and bad faith can 

aggravate the situation but are not an essential element of the standard”) we consider 

that Ruritania acted intentionally. Thus, we assert that the lack of proofs concerning the 

charges, the false notification of the lawyers, according to that they were free to leave 

the country pending investigations, together with the conditions of detention and the 

release without any apology or compensation are elements that show beyond any 

reasonable doubt the bad faith of the Respondent in the development of this 

investigation.  

  

 
VII.  THE LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED 

OUTSIDE RURITANIA CONSTITUTES A RECOVERABLE ITEM OF 

DAMAGES  

157.  Claimant is fully entitled to receive compensation for the loss of sales by its 

subsidiaries located outside Ruritania to FBI, because these losses were directly 

caused by the actions of the Respondent and produced detrimental effects in 

relation with the investment.  

158.  Art. 1 of the BIT provides that “the term "Investment" means every asset which is 

directly or indirectly invested” including shares of companies, other kinds of interest in 

companies, returns reinvested. 

159.  It has been consistently acknowledged in doctrine that:  

“[…] a claim founded upon an investment treaty 

obligation which seeks a remedy for the breach by the 
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host state contracting party of undertakings or 

representations made to the shareholder but not to the 

company, or such a claim for other types of loss that 

are separate and distinct from the company’s loss, is 

admissible ” 
61

 

Or, in the case at hand, Claimant’s claim did not regard losses that were separate 

and distinct from the company’s loss, the losses of the subsidiaries being reflected in 

the losses of CAM has to be admitted.  

160.  The tribunal purported in Total v. Argentina that “the protection of the BITs afford to 

such investors is accordingly not limited to the free enjoyment of the shares but extends 

to the respect of the treaty standards as to the substance of their investment
62

”. 

161.  As the companies that supply materials to FBI are subsidiaries or direct branches of 

CAM, the consequence of the cessation of operations of the FBI reflected in their loss 

of sales, directly affected CAM, its business capital including the revenues of these 

companies. Capitals being a circulating value, it is clear even from a prima facie 

analysis that returns from these subsidiaries were reinvested in Ruritania contributing 

to the development of the investment.  

162.  Therefore, not having the loss of sales of the subsidiaries located outside of Ruritania 

covered would mean that the substance of the investment is infringed. 

  

 

VIII. STATEMENT OF CONCLUSIONS AND RELIEF SOUGHT 

163.  In accordance with the foregoing, Claimant respectfully requests that the Arbitral 

Tribunal enter judgment in favour of Claimant as follows: 

(i) That the Arbitral Tribunal holds jurisdiction to hear the dispute; 

(ii) That Claimant’s request are covered by the umbrella clauses and regard 

breaches of the BIT; 
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(iii)That MAB constituted an indirect expropriation of Claimant’s investments; 

(iv) That Respondent violated the fair and equitable treatment standard; 

(v) That Claimant is entitled to moral damages for the abusive arrest of its 

executives; 

(vi) That Claimants is entitled to receive damages for the loss of sales suffered by 

its subsidiaries due to the measures taken by Respondent. 

 

 

Respectfully submitted on behalf of Claimant,  

Counsel for Claimant 

 

 


