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V. STATEMENT OF FACTS 

Claimant’s acquisition of FBI 

1. Claimant is a company incorporated under the laws of Cronos since 1983. It is part of 

C.Group, a group of companies with interests in different consumer areas.1  

2. FBI is Ruritania’s oldest brewery, founded in 1928 and owned by the government until it was 

privatized in 2008. It consistently remained one of the largest and highest selling breweries in 

the country, until early 2011 when Respondent effectively destroyed it.2 

3. In early 2008, Ruritania decided to privatize State-owned assets, including FBI, to meet a 

financial crisis and to defray budget deficits. Thus, the SPF –an official State institution 

incorporated under the laws of Ruritania- carried out this governmental policy of asset 

disposition, selling FBI to a private investor by way of an international tender.3 

4. Several of companies submitted bids for FBI, then a prized asset, including C.Spirits –

another member of C.Group–. Eventually, on 30 June 2008, C.Spirits was declared the 

winner of the tender.4 

5. On the same day, SPF eagerly entered with C.Spirits into a SPA providing for the acquisition 

of all FBI’s shares for a total of USD300,000,000. The SPA provided that the shares of FBI 

could be freely assigned to any other member of the C.Group. The SPF also warranted to 

C.Spirits that the products produced by FBI posed no risk to consumers other than those 

normally associated with alcohol consumption –a warranty that itself, as facts here 

compellingly show, renders the subsequent supposedly regulatory conduct of the 

Government of Ruritania that much more outrageous, and its actions in supposed “defense” 

of public health underlying the destruction of FBI that much more of a mere pretext.5 

6. Having already enriched the Respondent by USD300,000,000, C.Group also made heavy and 

costly investments in FBI’s technology, design and equipment, thus transforming FBI into a 

state-of-the-art facility. Output increased 30% to 130,000,000 decaliters per annum and FBI 

even earned an award in 2010 in a nation-wide competition as the safest place to work in 

Ruritania. FBI promptly became a vital participant in the C.Group’s operations and 

                                                
1 Problem,¶¶2, 4; Clarifications1, #24. 
2 Problem,¶5. 
3 Problem,¶6. 
4 Problem,¶¶6, 7. 
5 Problem,¶7, p.18,§11.1. 
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procurement network, as it was integrated with other companies of the group that supplied 

FBI with raw materials and other products. Indeed, all of its suppliers are either direct 

subsidiaries or branches of Claimant.6 

7. Claimant’s branches and subsidiaries (numbering more than 30) had produced hops, barley 

and aluminum cans well before FBI was sold by Respondent to C.Spirits. Indeed, following 

the acquisition, Claimant put into operation a new production line at the aluminum can plant 

solely to serve the needs of FBI. FBI needs for raw materials promptly became an important 

consideration when determining targets for barley and hops farms. As a result, supplies to 

FBI began flowing shortly after C.Spirits acquired FBI.7 

8. On March 1, 2010 Messrs. Adam Straw and Lucas Goodfellow, employees of C.Group, 

discussed, via a memorandum, strategies to achieve better tax treatment of royalty and 

income payments and a sounder overall protection for the investment, the conclusion of 

which was to perform an intra-group restructuring. 

9. On 17 March 2010, pursuant to these restructuring and as plainly permitted by the SPA (¶5), 

C.Spirits transferred to Claimant rights and obligations under the SPA, including its shares in 

FBI as well as FBI’s IP rights. The IP rights transferred to Claimant included the Ruritanian-

registered trademarks corresponding to the brands of beer produced by FBI and the trade 

dress registrations with respect to the designs of the beer bottles and cans, which included a 

distinctive 0.8l FREEBREW bottle that was a hallmark of the FBI product line.8 

10. The foregoing transfer to Claimant was for 10,000 Ruritanian pounds and not market-priced, 

as is customary in corporate restructuration, but it was notified to and expressly 

acknowledged by the SPF, and performed according to any and all applicable regulation.9 

 
Ruritania then conveniently shifted its policies towards FBI and began the process of 

destroying Claimant’s investment. 

The MAB Act 

11. Starting in November 2010 –eight months after the transfer to Claimant had taken place– 

Ruritania conveniently shifted its view in respect of the “safety” of products FBI had sold 

                                                
6 Problem,¶8, Clarifications1,#20. 
7 Clarifications1,#18; Clarifications2,#9. 
8 Problem,p.24. 
9 Clarifications1,#16. 
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since 1928 –indeed during the entire period of Respondent’s ownership of FBI– and thus 

began the effective destruction of Claimant’s investments in the country. 

12. For starters, in November 2010 the Ruritanian parliament adopted the MAB Act, which 

prohibited the marketing of alcoholic beverages -including beer- on television and at sporting 

events. The MAB Act further banned alcohol sales at sport facilities, outdoors and at any 

place between 9 pm and 9 am. This simply decimated FBI’s ability to market and sell its 

products in the country.10 

13. The MAB Act also devastated the IP rights that FBI had so carefully nourished for decades, 

including throughout the Respondent’s ownership of FBI. The Act thus required 

trademarks/brands of beer to be written in the same font and color as the remainder of the 

text on the label –thus rendering the new label banal, and the traditional FBI trademark 

wholly unrecognizable –. Moreover, the label was required to be plain white and no 

technique to highlight the brand could be used. This alone eviscerated Claimant’s IP rights –

i.e., words, words in specific fonts, colors and label designs–. It stripped in one stroke the 

distinctiveness of FBI’s labels that the consuming public had come to know and appreciate 

for close to a century.11 

14. The MAB Act did not stop there. It also barred the sale of alcohol in containers larger than 

half a liter. This devastated FBI’s most popular product -FREEBREW- historically sold in 

bottles of 0.8 liters – a distinctive size unique to that product. Indeed, not only had these 

bottles been registered as trademarks, but FREEBREW was also the only beer produced in 

Ruritania in that size. Plainly, that size constraint struck uniquely at the heart of 

FREEBREW’s distinctiveness and consumer recognition.12 

15. And this remarkable size constraint – accompanied by no constraint as to the number of half-

liter bottles that could be purchased – compelled FBI to radically reconfigure the bottling line 

for FREEBREW, a costly effort completed only after five months, in April of 2011. Indeed, 

other FBI brands suffered as their production had to be curtailed to permit limited production 

of FREEBREW in half-liter containers to continue.13 

                                                
10 Problem,¶11; p19,§§6,7. 
11 Problem,¶¶11,12; p.19,§8; Clarifications1,#17. 
12 Problem,¶¶5,12; p.19,§8; Clarifications1,#6; Clarifications2,#16. 
13 Problem,¶12. 



 

4 

16. And these prohibitions link up in their destructiveness with the fact that the Patent Court of 

Ruritania is empowered to cancel trademark registrations –such as those pertaining to the 0.8 

liter bottle- if the trademark is not used for five years.14 

17. The predictable consequence of implementing this destructive regulatory framework was a 

sales drop of 60% during the first two quarters of 2011, which in turn punished Claimant 

with a loss of net income of some USD10,000,000.15 

 

The Dubious and Predictable HRI Report  

18. Quite conveniently, on June 15, 2011, HRI (a government-funded institution whose 

Executive Director and a majority of its Board of Supervisors are appointed by the MHSS) 

published a report claiming that consumers of FREEBREW were exposed to a higher risk of 

cardiac complications because, so the report asserted with little scientific rigor, 

Methyldioxidebenzovat had that negative health effect.16  

19. Methyldioxidebenzovat is an active chemical ingredient found in Reyhan concentrate. 

Reyhan is a local plant of Ruritania and is the key ingredient in FREEBREW, giving it its 

distinctive taste in flavoring when added during brewing.17 

20. The “research” supposedly underlying that report was a so-called controlled clinical study 

with a sample group composed only of middle-aged adult males observed for ten years. The 

subjects of the study had a daily dosage of 0.15-0.18 grams of Methyldioxidebenzovat added 

to their drinks. As 1 gram of Reyhan concentrate contains 0.8 grams of 

Methyldioxidebenzovat, the daily dosage was of about 0.19 to 0.23 grams of Reyhan 

concentrate. Nevertheless, each bottle of FREEBREW contains only between 0.03 and 0.05 

grams of Reyhan concentrate –and thus the daily dosage which test subjects were supposedly 

compelled to ingest for an entire decade could be some 4 to 8 times as much 

Methyldioxidebenzovat as in any FREEBREW bottle of the 0.8 liter variety–.18 

21. In any event, apart from the methodological flaws in the study, the record here shows 

conclusively that Respondent was well aware of all the supposedly scientific conclusions that 

underlay the June 15 HRI Report and that purportedly justified, as explained below, a hastily-
                                                
14 Clarifications1, #3. 
15 Problem,¶13. 
16 Problem,¶14. 
17 Problem,¶¶5,14; Clarifications2,#2. 
18 Problem,¶¶5,14; Clarifications2,#12. 
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enacted requirement that FBI’s products be labeled with a fear-mongering health warning 

described below before it sold FBI to the C.Group, and before it warranted in that connection 

FBI’s products to be harmless, and before it collected USD300,000,000 from Claimant. 

 
The MHSS Ordinance 

22. With an alacrity that betrays its purpose, barely fifteen days after the HRI report was issued 

and based entirely on the flawed results of that report, the MHSS –the very Ministry that 

effectively controls the HRI– enacted an ordinance compelling products containing Reyhan 

concentrate to be labeled with this explicit and fear-inducing warning:19 

“This product contains Reyhan concentrate, consumption of which according 
to the results of scientific research may lead to higher risk of cardiac 
complications”20 

23. Only after the MHSS ordinance had been enacted, in July 2011, was FBI given access to 

HRI’s report and its underlying materials. It was only then that Claimant discovered that the 

study had begun more than a decade earlier, in October 1999, and that an interim report had 

been sent to the MHSS in 2005 which had come to the identical conclusions as the June 15, 

2011 report.21  

24. Of course, in 2005, when the MHSS certainly became aware of the very same conclusions as 

contained in the June 2011 HRI report, FBI was still owned by the SPF, and, again 

conveniently, no health-related regulations were adopted at that time that would have 

curtailed the business of FBI while a government-owned enterprise. And, of course, all this 

record damns the warranty given in the SPA regarding the absence of risk to consumers in 

FBI’s products. 

25. On August 20, 2011, pointing out the flaws in the HRI analysis, FBI requested MHSS to 

suspend this labeling ordinance until more information on the subject matter was available. 

Objections included the HRI’s conclusions being based on daily consumption of 

Methyldioxidebenzovat fed to study subjects than exceeded many-fold the dosage plausibly 

to be ingested through FREEBREW (¶20), and the failure to consider 

                                                
19 Problem,¶15; Clarifications2,#10. 
20 Problem,¶15. 
21 Problem,¶¶14,16. 
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Methyldioxidebenzovat’s effects while accompanied with alcohol and other ingredients of 

FREEBREW.22 

26. Claimant further submitted a competing expert report pointing out that HRI had failed to 

consider –indeed, had remained virtually blind to– other relevant factors such as smoking, 

diet and weight of the individuals involved in the sample studied. However, and predictably, 

the request for suspension was denied barely five days after it had been made, without any 

consideration by the MHSS.23  

27. Competitors of FREEBREW and FBI took full advantage of the Government’s misconduct 

and proceeded to sponsor TV programs that went as far as to refer to FREEBREW as a 

product that contains “poisonous Reyhan”, tendentiously labelling their own products as 

“Reyhan-free”.24 

28. The consequences were devastating. Sales fell an additional 20%, resulting in fourth quarter 

2011 revenues being barely 10% of the revenue for the same quarter of 2009, before 

Respondent’s destructive campaign had been unleashed. The annual production of FBI 

dwindled from 130,000,000 decaliters to only 5,000,000 decaliters (a 96% decline), and 

Claimant was pushed into terminating the employment of more than half of its employees.25  

29. Beyond this, FBI also failed to comply with its financial obligations as a direct result of the 

Government’s misconduct. To forestall FBI’s default, on September 15, 2012 Claimant was 

required to provide lenders with additional security consisting of a pledge of all of FBI’s 

tangible assets, all shares in FBI and any claims and recovery that Claimant may receive in 

the arbitration. FBI was effectively destroyed by the Government’s misconduct.26 

 
Adding Insult to Injury: The Cruel Harassment of Claimant’s Employees 

30. The Government was not content with destroying FBI. On December 1, 2011, the 

Prosecutor’s Office of Ruritania began criminally to investigate Messrs. Goodfellow and 

Straw, executives of FBI and C.Group, supposedly based on information that they were 

allegedly involved in bribing officials of the SPF in connection with the privatization of FBI 

in 2008. The criminal proceedings were notified to Messrs. Goodfellow and Straw on 

                                                
22 Problem,¶17. 
23 Ibid. 
24 Problem,¶18. 
25 Problem,¶¶8,19,20. 
26 Problem,¶21. 
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December 19, 2011, and their lawyers were orally told that the interrogation would be held 

only after the holiday season, at the beginning of 2012.27 

31. Therefore, on December 23, 2011, in contemplation of the upcoming Christmas and New 

Year’s holidays, Messrs. Goodfellow and Straw went to take a flight to Prosperia at the 

Freecity International Airport. In a theatrical gesture plainly intended as public intimidation, 

they were barred from leaving and arrested by police officers presumably to stop them from 

“fleeing justice”.28 

32. After being imprisoned in a cell for eleven days over the Christmas and New Year holidays 

in the Freecity International Airport, Messrs. Goodfellow and Straw were released without 

any explanation or apologies–.Finally, on 20 June 2012, this trumped-up criminal 

investigation was terminated due to “lack of evidence” and still without any explanation or 

apology. Ruritanian authorities never even offered any compensation for the grievous harm 

and unlawful imprisonment they had inflicted.29 

 
Claimant’s attempt to resolve the dispute 

33. Claimant attempted to settle the dispute amicably with the Republic of Ruritania on two 

different occasions.30 

34. On 10 December 2011, Claimant wrote to Ruritania’s President and Minister of Foreign 

Affairs explaining that the above mentioned measures constituted a de facto expropriation of 

its interest in FBI, amounted to unfair and inequitable treatment towards Claimant and that 

full protection and security had been breached, all according to the provisions of the RC-BIT. 

Claimant did not receive even the courtesy of a reply.31 

35. On 31 May 2012, CAM issued a letter to the President of Ruritania expressly invoking 

Article 8 of the BIT, alerting the State that an ad hoc international arbitration under the Rules 

of the German Institution for Arbitration would be commenced. Again, this did not even 

trigger or merit any response by the President. Claimant was thus compelled to seek redress 

by commencing these proceedings.32 

                                                
27 Problem,¶22. 
28 Problem,¶23. 
29 Problem,¶25. 
30 Problem,¶27. 
31 Ibid. 
32 Ibid. 
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PART ONE: JURISDICTION 

 
36. This Tribunal has jurisdiction over the dispute as Claimant meets all jurisdictional 

requirements in the RC-BIT (I). Moreover, the breach of the SPA by the SPF is a breach of 

the RC-BIT and is attributable to Respondent (II). 

I) CLAIMANT MEETS ALL JURISDICTIONAL REQUIREMENTS IN THE RC-

BIT 

37. The existence of jurisdiction is virtually self-evident. The relevant investment treaty –the 

RC-BIT– mandates the existence of jurisdiction in these proceedings.33  

38. The RC-BIT provides for international investment arbitration as a means of settling disputes 

arising in connection with the standards of the treaty. In particular, Article 8.1 of the RC-

BIT, states as follows: 

“Disputes concerning Investments between a Contracting State and an 
Investor of the other Contracting State under this Treaty should as far as 
possible be settled amicably between the parties to the dispute. A dispute, 
which cannot be settled amicably within a period of three months from 
written notification of a claim by the Investor, shall be submitted to 
international arbitration if the investor so wishes.” 

39. Thus, the RC-BIT vests jurisdiction on the Tribunal if (a) a three-months amicable settlement 

period has elapsed without the dispute having been settled, (b) Claimant is an “Investor of the 

other Contracting State”, and (c) the dispute concerns “Investments” -i.e., be an “investment 

dispute”-. The first requirement is commonly referred as that of a “waiting period,”34 while 

the latter two are occasionally known as jurisdictional bases ratione personae and materiae 

respectively. 

40. The record is pellucid that Claimant attempted fruitlessly to settle the dispute on two 

different occasions (¶¶33-35). Consequently, the waiting period requirement has plainly been 

satisfied. 

41. Likewise, Claimant is an “Investor of the Other Contracting State” and is thus within the 

scope of the RC-BIT’s protection, and this investment dispute does indeed relate to a covered 

“Investment” under the RC-BIT. 
                                                
33 DOUGLAS,Rule6,p.39. 
34 DOLZER&SCHREUER,p.247. 
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42. All requirements for jurisdiction are plainly met. First, (A) Claimant is as a protected 

investor. Secondly, (B) Claimant has a covered investment. 

A. Claimant is a protected investor 

43. Claimant is an Investor incorporated in Cronos and on that elemental basis is an Investor of 

the “other Contracting State” under the RC-BIT. Therefore, (i) Claimant’s standing fall 

within the definition of investor under the RC-BIT and (ii) International Public Law supports 

Claimant’s position. 

44. It is possible, however, that Respondent might attempt to escape liability by arguing an abuse 

of process– i.e. that the claim has been vested in a Cronos entity through an internal 

reorganization in order to unfairly call upon the protections of the RC-BIT. There is no room 

for such argument as (iii) the present proceedings do not entail an abuse of process but a 

rightful claim.  

i. Claimant’s standing falls within the definition of investor under the RC-BIT 

45. Claimant is plainly incorporated in Cronos (¶1), has its own legal personality,35 and thus 

within the RC-BIT’s definition of investor. The treaty drafters chose no criterion other than 

the place of incorporation to determine eligibility ratione personae. That choice must be 

respected. 

46. Of relevance here, Article 1.3.b of the RC-BIT defines “Investor” as: 

“any entity which is established in accordance with, and recognized as a 
legal person by the law of that Contracting State, irrespective of whether or 
not its liabilities are limited and whether or not it is a profit seeking 
company, agency, association or firm;  

which is the owner, possessor or shareholder of an Investment in the territory 
of the other Contracting State.”36 

47. Thus, the place of incorporation is the sole criterion by which the RC-BIT qualifies investors. 

This is not surprising: the UNCTAD has noted that “place of incorporation” is a standard that 

aids in predictability as it remains unchanged over time.37 

                                                
35 DUGAN,p.308; DOLZER&SCHREUER,p.49. 
36 Problem,p.10. 
37 UNCTADI,pp.82-83. 



 

11 

48. Consequently, none of other possible or customary criteria – e.g., principal place of 

administration (siège sociale) 38 or the nationality of controlling or majority shareholders39 – 

were even referred to by the RC-BIT drafters. The treaty includes no “denial of benefits 

clause”40 either. This simple, plain, objective and express choice to rely solely on the place of 

incorporation is a choice of the parties to the treaty that should be given full effect by this 

Tribunal. 

49. Stated differently, it is not the task of this Tribunal to inject jurisdictional requirements other 

than those clearly stated in the RC-BIT. 41 Indeed, as DOUGLAS suggests, a claimant having 

the nationality of a contracting state party in a BIT –as does CAM– need not have any 

substantial connection with that contracting state party.42 The requirements provided for in 

the RC-BIT should be respected and scrupulously applied, as demanding any other 

requirement than those clearly stated in the RC-BIT would go against its wording and its 

contracting states consent. 

50. In accepting jurisdiction, this is precisely what the tribunal in Tokios did: 

“By respecting the definition of corporate nationality in the Ukraine-
Lithuania BIT, fulfills the parties' expectations, increases the predictability of 
dispute settlement procedures, and enables investors to structure their 
investments to enjoy the legal protections afforded under the Treaty”43 

51. We respectfully invite the Tribunal to follow the sage advice set out in Tokios. To respect the 

Cronos nationality of CAM and on that basis to recognize jurisdiction ratione personae gives 

effect to the intentions of the relevant contracting states, as expressly set out in the RC-BIT. 

It fulfills the parties’ expectations, increases predictability –as underscored by UNCTAD –, 

and properly allows investors to structure investments to take full advantage of the legal 

protections the relevant sovereigns freely chose to vouchsafe. 

                                                
38 DUGAN,p.308; DOLZER&SCHREUER,p.55; SKINNER,p.270. 
39 DUGAN,p.306; UNCTADI,p.81. 
40 DOLZER&SCHREUER,p.55; UNCTADI,pp.18,83; SKINNER,p.271. 
41 SKINNER,p.280. 
42 DOUGLAS,Rule35,p.284. 
43 Tokios,¶40. 
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ii. International Public Law supports Claimant’s position  

52. Nothing further is required to vindicate Claimant’s position regarding jurisdiction ratione 

personae. If more were required, however, the VCLT and Respondent’s conduct separately 

support the Claimant’s position in this regard. 

53. Application of the VCLT principles to the RC-BIT separately compels the conclusion that 

jurisdiction ratione personae is present. Pursuant to Article 31.1 of the VCLT, treaty terms 

are to be given their ordinary meaning, in their context, and in the light of the treaty’s object 

and purpose. 

54. The “ordinary meaning” of the terms in the RC-BIT points only to the place of incorporation 

as the basis for finding that jurisdiction ratione personae exists, as explained supra in i. 

55. “Context” also points in the same direction. Context here includes the absence of a denial of 

benefits clause and the criteria adopted to define “investor” for natural persons under the RC-

BIT. Context also includes a reference to the date of the signature of the RC-BIT. 

56. According to DOLZER & SCHREUER, denial-of-benefits clauses allow states to deny the 

benefits of a treaty to a company that does not have an economic connection –i.e control by 

nationals or substantial business activities– to the State on whose nationality it relies.44 Such 

clauses have been deemed essential to counteract nationality planning or “treaty shopping”.45 

57. If the drafters of the RC-BIT wished to curtail its benefits and limit them so as to expressly 

bar what has become known as “treaty shopping”, they could easily have done so by way of 

including such a clause. However, the drafters chose deliberately to eschew it: while the RC-

BIT does not contain any such provision, the Ruritania-U.S BIT46 does. That is certainly 

“context” supporting Claimant’s position. 

58. Similarly, “context” is provided by the expansive definition of “investor” for natural persons 

under the RC-BIT, which only requires nationality, citizenship or permanent residence in a 

contracting State.47 This definition of investor –regarded as a broad or liberal–48 is far from 

restrictive.. Indeed, the broad protection of natural persons is consistent, insofar as “context”, 

only with a broad protection of juridical entities and the conclusion that state of incorporation 

is the sole criterion for ratione personae jurisdiction. 
                                                
44 DOLZER&SCHREUER,p.55. 
45 DOLZER&SCHREUER,p.55; DOUGLAS,p.268; SKINNER,p.271. 
46 Clarifications2,#7. 
47 Problem,p.10. 
48 SKINNER,p.276. 
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59. In addition, “context” is also provided by the date of signature of the RC-BIT. Consider the 

historical span of “three generations” of BITs as outlined by SKINNER.49 The “first 

generation” spanned the period 1959, when the first BIT between Germany and Pakistan was 

signed, to 1988. The second generation extended between 1988 and 1995. Finally, the BITs 

concluded from 1995 to the present are regarded as “third generation BITs”. 

60. The RC-BIT is plainly a third generation instrument, as it was signed on March 1997.50 In 

this respect, SKINNER observed that: 

“[a] feature of third generation BITs is a tendency to restrict the definition of 
‘investor’ so as to exclude purported strangers to the agreement from taking 
advantage of its provisions. Such restrictions can take numerous forms, but 
usually require a prospective corporate investor to have its ‘seat’ within or 
maintain a ‘genuine economic connection’ with the Contracting State in 
question.”51 

61. The “negative implication” of this well-known feature is obvious. By 1995 and certainly by 

1997, contracting States knew well how to “protect” themselves from extending BIT 

protections to “strangers” having no genuine connection with the relevant State. Yet, the 

drafters of the RC-BIT provided for a definition that centered only on state of incorporation, 

without resorting to any other limitation. The implication is clear: the contracting States to 

the RC-BIT chose the broad definition of protected investor to attract a broader range of 

investors to their countries, deliberately electing not to implement any restriction beyond 

state of incorporation. That too is “context” pointing to the conclusion that the text of the 

RC-BIT should be scrupulously adhered to. 

62. Finding the “object and purpose” of BITs in their preambles is not unusual. DOLZER & 

SCHREUER note that tribunals have frequently interpreted investment treaties’ objects and 

purposes by analyzing their preambles. Indeed, preambles have allowed tribunals to go even 

further and clarify the relevant standards of treatment when these were unclear in BITs 

themselves.52 In this light, “object and purpose” can be drawn from the preamble of the RC-

BIT, as provided by Article 31.2 of the VCLT. 

                                                
49 SKINNER,pp.262,263. 
50 Problem,p.17. 
51 SKINNER,p.270. 
52 Lauder,¶292; Aguas,¶241, Saluka,¶298. 
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63. In this regard, the preamble of the RC-BIT makes it clear that the treaty is intended to create 

favorable conditions for Investments by Investors of either Contracting State.53 Its object is to 

foster economic cooperation between the contracting States, stimulating private enterprise. It 

further recognizes that the promotion and protection of such investments are essential to the 

prosperity of both nations.54 It would be inimical to such objectives to adopt a view that 

rejects the plain application of the very terms that define jurisdiction ratione personae in the 

RC-BIT. 

64. In addition, Respondent’s conduct should also be analyzed in this respect. Recognition, 

acquiescence, and estoppel are considered to be part of the corpus of general principles of 

law recognized by civilized nations.55 Having negotiated and implemented a treaty that 

expressly provides only for state-of-incorporation limitations to the scope of protected 

investors, Respondent is plainly estopped now from inviting this Tribunal to adopt a more 

restrictive approach. 

65. Estoppel has been described as a principle which precludes: 

“person A from averring a particular state of things against person B if A 
had previously, by words or conduct, unambiguously represented to B the 
existence of a different state of things, and if, on the faith of that 
representation, B had so altered his position that the establishment of the 
truth would injure him.”56 

66. Application of these principles compels rejection of any restrictive position regarding 

jurisdiction ratione personae. Respondent negotiated, drafted and signed the RC-BIT. All 

RC-BIT’s definitions have been consented by both contracting parties. These terms were part 

of the legal fabric that induced investors –Claimant in particular– to invest in Respondent. 

Consequently, estoppel alone thus bars Respondent from reducing the scope of the definition 

of protected investors. 

iii. The present proceedings do not entail an abuse of process but a rightful claim 

67. The internal reorganization pursuant to which CAM acquired the rights it seeks to vindicate 

here does not come close to suggesting any abuse. The foregoing discussion compels the 

                                                
53 Problem,p.9. 
54 Ibid. 
55 ICJ Statute,Article38(1)(c). 
56 CHENG,p.143. 
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conclusion that any argument about “abuse of process” or “treaty shopping” should be 

rejected as a matter of pure legal analysis. But beyond the legal principles that bar such 

arguments, the facts shown in this uncontradicted record prove there has been no such 

“abuse”. 

68. On the issue of treaty shopping, Professors DOLZER & SCHREUER state that: 

“Nationality planning or 'treaty shopping' is not illegal or unethical as such. 
But states may regard such practices as undesirable and take appropriate 
measure against them”57 

69. Stated differently, it is perfectly sensible and blameless to structure investments in order to 

receive the benefits the relevant sovereigns may wish to provide. This is no more “abusive” 

than, for example, structuring corporate and personal activities so as to minimize tax 

liabilities. If the sovereigns believe this to be undesirable, they can surely provide for 

alternative definitions or restrictions that render such structuring impossible. This was not 

what Respondent elected to do. For Respondent to call such legitimate planning “abusive” 

may be rhetorically satisfying, but should be of no real juridical import. 

70. This sound policy has been followed consistently in cases such as Tokios,58 Saluka,59 

Yukos,60 and Mobil. 61 In all this cases, the restructuring for means of protection –prior to the 

measures that had affected the relevant investments, as in this case– have been considered a 

perfectly legitimate goal. 

71. The law aside, the facts here demonstrate that no abuse has taken place. To begin with, the 

internal corporate restructuring that placed CAM in a position to be the Claimant was 

expressly permitted by the SPA and was concluded some eight months before the enactment 

of the Measures that resulted in a de-facto expropriation of the investment (¶9). 

72. This sufficiently distinguishes this situation from Phoenix and Banro cases. In Banro,62 the 

transfer of shares took place after the annulment of the Mining Convention by the Congolese 

Government for the sole purpose of commencing the arbitration proceedings. Likewise, in 

                                                
57 DOLZER&SCHREUER,p.54. 
58 Tokios,¶40. 
59 Saluka,¶209. 
60 Yukos,¶¶411-417. 
61 Mobil,¶204. 
62 Banro,¶5. 
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Phoenix,63 a transfer was effected solely in an attempt to seek protection under a BIT after a 

dispute had arisen. 

73. Furthermore, there is no evidence in this record to show that the restructuring was undertaken 

solely to permit Claimant to assert this claim. In fact, the memorandum Respondent relies on 

(¶8) shows the intention of FBI’s executives to achieve further protection when no measure 

that affected Claimant’s investment had taken place. By that time, even if it were probable 

that regulations would be adopted, it was not foreseeable for Claimant that Respondent 

would aim the Measures strictly to FBI.  

74. The decision for Cronos was made due to its acceptable tax rates and the fact that Claimant’s 

branches and subsidiaries have supplied the brewery since its acquisition by the C.Group 

(¶7). In that light, it was only logical that FBI be transferred from C.Spirits to CAM pursuant 

to the assignment clause in the SPA, so that Claimant could oversee FBI’s activities which 

were already being supplied by CAM’s affiliates. 

75. Respondent may point to the nominal consideration exchanged in the reorganization (¶10). 

However, intra-group restructurings are not market-based transactions like free-market sales 

to unrelated parties. Indeed, the SPA contemplates transfers only to affiliates, which may or 

may not be effected at market prices. That the reorganization here may have been concluded 

at any arbitrary internal transfer price changes nothing about the nature, value or 

characteristics of the investment. 

76. All this reasons only point to the conclusion that Claimant has a proper standing to assert the 

claims and that ratione personae jurisdiction exists in this case. 

B. Claimant has a protected investment 

77. As noted, the Tribunal’s jurisdiction is limited to disputes concerning investments. 

Claimant’s shareholding in FBI, along with Claimant’s FBI-related IP rights, either 

individually or assessed globally as one economic operation,64 constitute an Investment. 

Therefore an “investment dispute” within the scope of the RC-BIT exists. 

78. Indeed, if FBI’s assets were not an “investment”, then the term has lost any plausible 

meaning. Such conclusion is supported not only because (i) the RC-BIT compels the finding 

                                                
63 Phoenix,¶144. 
64 Fedax,¶26; CSOB,¶¶93-97. 
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of an investment, but also because (ii) Claimant’s investment has the characteristics of 

investments as defined by international caselaw. 

i. The RC-BIT compels the finding of an Investment 

79. The relevant part of Article 1.1 of the RC-BIT states that: 

“The term "Investment" means every asset which is directly or indirectly 
invested in accordance with laws and regulations of the Contracting State in 
which territory the Investment is made by Investors of the other Contracting 
State. The Investments include in particular, but not exclusively: 

(a) movable and immovable property as well as any other rights in rem, such 
as mortgages, liens and pledges; 

(b) shares of companies and other kinds of interest in companies; 

(c) returns reinvested, claims to money which has been used to create an 
economic value or claims to any performance having an economic value; 

(d) intellectual property rights, in particular copyrights and related rights, 
patents, utility-model patents, industrial designs, trademarks, plant variety 
rights;(...)”65 

80. It is pellucid that the RC-BIT provides the touchstone of the definition of “investment”. 

Much more so here, in proceedings under the UNCITRAL Rules which do not themselves 

provide an “autonomous” notion of investment as a condition of jurisdiction ratione materiae 

as may be found in ICSID.66 

81. Such definition has to be interpreted according to the ordinary meaning of its terms, pursuant 

to Article 31 of the VCLT. Indeed, the subsections of Article 1.1 of the RC-BIT are mere 

illustrations of the notion of “every asset which is directly or indirectly invested”. This 

capacious definition does not support any other limitation. 

82. Such an approach was followed in CME, where the tribunal rejected an objection to the 

existence of an investment, holding the applicable BIT did not require the assets to be 

contributed by the investor itself.67 Likewise, the tribunal in the Fedax case noted that broad 

                                                
65 Problem,pp.9-10. 
66 HISCOCK,p.3. 
67 CME,¶418. 



 

18 

definitions of the term investment are not at all exceptional, and that if Venezuela had wanted 

to restrict it, it would have done so in unequivocal terms.68 

83. In this case, Claimant is the direct owner69 of FBI (Art.1.1b) and FBI’s moveable and 

immoveable assets (Art.1.1.a) through its shareholding. Likewise, it is also the direct owner 

of FBI-related IP rights (Art.1.1.d) all falling well within the provisions of Article 1 of the 

RC-BIT.  

84. In conclusion, there can be no suggestion that CAM lacks “investments” in Ruritania under 

the plain and broad definitions set out in the RC-BIT. 

ii. Claimant’s investment has the characteristics of investments as defined by 

international caselaw 

85. Although only the definition in the RC-BIT is conclusive, it is also apparent that Claimant’s 

investment has all the characteristics of “investments” as interpreted by international 

caselaw.70  

86. It is understood that these criteria –usually known as Salini test– are not really jurisdictional 

requirements but should be reviewed holistically in their totalilty, and assessed in light of the 

circumstances of each case.71 Commonly, four criteria are considered: substantial 

contribution by the investor, duration, risk-taking, and contribution to the host State 

development. Plainly, Claimant fulfills them all. 

87. Regarding investor contribution, DOLZER & SCHREUER explain that any significant financial 

resource or transfer of know-how, equipment or personnel will suffice.72 In this case, 

Claimant acquired Ruritania’s oldest and largest brewery which Respondent valued over 

USD300,000,000. (¶6) Thereafter, it was Claimant’s subsidiaries -under Claimant’s control- 

the ones that started supplying it with hop, barley and aluminum cans promptly after its 

privatization(¶7). The “substantial contribution” criterion is easily satisfied. 

88. The durational requirement remains controversial but no controversy need be faced here 

where the acquired facility has been in business since 1928 and was expected to remain in 

business indefinitely into the future. DOUGLAS does not retain such a feature in his codified 

                                                
68 Fedax,¶¶32,34,36. 
69 Clarifications1,#19. 
70 Salini,¶52; Fedax,¶43; Phoenix,¶83 among  many others. 
71 DOLZER&SCHREUER,p.69. 
72 DOLZER&SCHREUER,p.68. 
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rules as it is not capable of generating an objective test.73 Nevertheless, Claimant acquired 

FBI’s shares and IP rights on 17 March 2010 (¶9) and the MAB Act entered into force on 1 

January 2011.74 Consequently, the time elapsed between FBI’s acquisition and the beginning 

of the destruction of the investment is ample to qualify as an investment under the durational 

criterion, if that were the only time span that is relevant.  

89. Risk-taking too is of no real moment here. For example, RUBINS notes that it is more 

complex than it first appears as some tribunals have suggested that the credit risk involved in 

bond purchases, and the risk of default attached to any contractual arrangement, can also 

support the conclusion that an investment exists.75 “Risk taking” is evident as the acquisition 

of FBI took place in the wake of the financial crisis that affected Ruritania´s economy (¶3). If 

this venture does not qualify under the “risk taking” prong of the Salini criteria, it is difficult 

to imagine any that does. 

90. As for the contribution to the host State development, DOLZER & SCHREUER explain that it 

should not be difficult to establish once the previous features have been met.76 Some 

tribunals have outright refused to consider this feature because it is really not up to arbitral 

tribunals to determine (even if they could) whether investments “contribute” or not to a 

country’s economic development.77 In this case, it cannot be argued that the local largest 

brewery does not contribute to Ruritania’s economy (¶2). In 2010, FBI won a nation-wide 

competition being recognized as “the safest place to work” in Ruritania (¶6), which 

underscores FBI’s role as an important local employer. That FBI in fact does contribute to 

Ruritania’s development should really be beyond debate here. 

91. In sum, although these features of investments are not jurisdictional requirements, they are 

present in the case. Therefore, Claimant’s shareholding in FBI as well as the associated IP 

rights easily fall within the definition of investment set out in the RC-BIT. All jurisdictional 

requirements ratione materiae are fulfilled here as a matter of treaty interpretation and on 

any other of the recognized bases on which such assessment may be made. 

                                                
73 DOUGLAS,p.403. 
74 Clarifications2,#5. 
75 RUBINS,p297. 
76 DOLZER&SCHREUER,p.69. 
77 Saluka,¶211; Phoenix,¶85. 
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II) THE BREACH OF THE SPA BY THE SPF IS A BREACH OF THE RC-BIT AND 

IS ATTRIBUTABLE TO RESPONDENT 

92. Having established that this Tribunal has jurisdiction, Claimant can easily show that the 

conduct of SPF – in particular the breach of SPA by SPF – is a breach of the RC-BIT, and 

that it may be “attributed” to Respondent, making respondent internationally responsible 

under the RC-BIT. In other words, Claimant will show that the breach itself is a violation of 

the RC-BIT, in particular Article 6.2, the “umbrella clause” in that treaty (A). Claimant will 

further show that the breach of the SPA is in fact attributable to Respondent and that this 

renders Respondent liable as a matter of international law (B).78 

A. The breach of the SPA constitute a breach of the RC-BIT pursuant to the 

“Umbrella Clause” contained Article 6.2 

93. Article 6.2 of the RC-BIT is a classic “umbrella clause” which states that: 

“Each Contracting State shall fulfill any other obligations it may have 
entered into with an Investor or an Investment of an Investor of the other 
Contracting State.”79 

94. By including it Ruritania agreed to observe all undertakings and to fulfill any obligations it 

may have entered with investors from Cronos.80 Article 6.2 renders the breach of any 

obligation entered into by Ruritania with Cronos’ investors – including contractual 

obligations – a violation of the RC-BIT.81 If, as Claimant will show, the breach of the SPA – 

a classic breach of an “obligation” – is attributable to the Respondent, a violation of the RC-

BIT, for which the Respondent is liable, follows from a simple application of the Article 6.2 

umbrella clause. 

95. The scope of umbrella clauses has been the subject of considerable disagreement – some 

tribunals have applied them as written to reach “any obligations” undertaken by the 

sovereign, including contractual ones (¶97). Others have chosen instead to reach only 

obligations assumed in exercise of sovereign powers (¶104). This difference in criteria does 

not affect the applicability of the umbrella clause in our case. Claimant will demonstrate that 
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the breach of the SPA by Ruritania, through the conduct of the SPF, which is attributable to 

the Respondent (see infra B), is a violation of the RC-BIT under either a literal (i) or narrow 

(ii) interpretation of the umbrella clause. 

i. The Breach of the SPA breaches the RC-BIT if the Umbrella Clause is Properly 

Applied to Extend to “Any Obligation”. 

 
96. Claimant respectfully submits that the umbrella clause should be applied as written, since the 

intention of both parties was to commit to fulfill any obligations they may have entered. The 

VCLT, calls for no other interpretation. Viewed in good faith, Article 31 of the VCLT 

compels this tribunal to understand the words “any other obligation” to mean exactly that – 

“any” obligation, including contractual obligations, such as those set out in the SPA. This 

interpretation is consistent with the accepted view of the scope and purpose of umbrella 

clauses.  

97. According to ALEXANDROV,82 their purpose and effect has traditionally been to transform 

breaches of obligations the State has undertaken with respect to a foreign investor and its 

investment, including contractual obligations, into treaty breaches. Therefore, tribunals 

should likewise exercise jurisdiction over contractual claims related to the covered 

investment when, as here, the BIT contains such a clause.83 

98. Likewise, DOLZER & SCHREUER explain that umbrella clauses guarantee the observation of 

obligations assumed by the host State vis-à-vis the investor.84 These clauses also convert 

breaches of investment contracts into violations of international treaties (BITs) and therefore 

breaches of international law.85 Umbrella clauses provide investors with greater legal 

security, and room to seek compensation under international law for breaches that would 

otherwise be regarded solely as under the scope of domestic contractual law.86  

99. This literal interpretation of the umbrella clause has been applied in cases like Noble 

Ventures,87 SGS-Philippines,88 Eureko,89 and Enron.90 All these uniformly arrived at the 
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same conclusion that a contractual forum selection clause could not exclude a treaty-based 

arbitration when the violation of an umbrella clause is alleged. 

100. In particular, the tribunal in Noble Ventures applied the umbrella clause as “obviously 

referring” to the treaty parties’ intention to cover investment contracts within its scope.91 The 

tribunal held that any other interpretation would deprive the clause of practical content and 

render it ineffective.92 A different interpretation would also deprive investors of remedies for 

investment contracts they may have entered with the host State to which the host State had 

agreed when it freely negotiated the umbrella clause.93 

101. A grievous breach of a representation and warranty in the SPA has taken place, which this 

Tribunal has the power to redress. SPF offered a knowingly false warranty when it sold FBI 

to C.Spirits (¶5-18). 

102. Claimant argues that the government of Ruritania chose, in 2005 when it still owned FBI, to 

ignore the information and do nothing because to do otherwise may have significantly 

devalued this asset. This is precisely the type of breach within the scope of an umbrella 

clause such as exists here covering “any other obligation” of the State. 

103. In short, the Seller in the SPA represented and warranted that the products of FBI did not 

pose a risk to its consumers. Respondent knew (or should have known) that according to 

another government entity (HRI) this had been established as false years before. SPF thus 

violated a contractual undertaking at the heart of the investment. That self-evident 

contractual violation is also a violation of the RC-BIT by virtue of the umbrella clause that 

Ruritania agreed to include in the RC-BIT. Therefore, this tribunal has jurisdiction to rule in 

respect of this contractual cum international law breach. 

ii. This Tribunal has power to rule on the breach of the SPA even under narrower 

views on the scope of the umbrella clause 

104. A few tribunals have chosen to apply umbrella clauses more narrowly than would be justified 

here. In cases like El Paso and PanAmerican the tribunals extended the scope of umbrella 

clauses only to a State’s “sovereign acts” that resulted in contractual breaches, and drew a 

distinction between those and “mere” commercial conduct to which the umbrella clauses 
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23 

were deemed inapplicable.94 This slightly more limited application of umbrella clauses would 

equally extend the scope of the umbrella clause here to the challenged conduct at issue.95 

105. Thus, even El Paso and PanAmerican accept that breaches of investment agreements are 

within the scope of the umbrella clause if the underlying conduct was undertaken in the 

State’s sovereign capacity.96 The stated purpose of such approach is to balance the interests 

of investors and host States. This approach gives effect to contractual dispute resolution 

mechanisms in what these tribunals regard as commercial contexts, while insuring that 

contractual and other breaches undertaken in pursuit of sovereign interests remain within 

reach of dispute-resolution mechanisms under international law and any applicable BITs.97 

106. Privatizing a government entity to meet a nation’s financial and budgetary crisis is a conduct 

that is sovereign in nature. SPF acted under sovereign authority delegated by the State in 

selling FBI, a State owned company. Thus, the unquestionable breach of the SPA here should 

be actionable under the RC-BIT, even under a view limiting the reach of umbrella clauses to 

“sovereign” conduct. In short, article 6.2 of the RC-BIT, however interpreted, renders the 

breach of the SPA a breach of the RC-BIT. 

107. In developing the foregoing argument, Claimant stresses, however, that the sounder view, 

and one which the VCLT plainly supports, is to apply the umbrella clause in this case as 

written. “Any” means any – no less. The “ordinary meaning” which the VCLT compels us to 

apply can have no other significance here than to extend the umbrella clause to “any” breach 

of the SPA. The umbrella clause here plainly reaches any breaches of the SPA.98 

B. The actions of the SPF are attributable to Respondent 

108. Having shown that breaches of the SPA “are” breaches of the BIT, Claimant will now show 

that Respondent is in fact responsible for the conduct of the SPF, i.e., the signatory of the 

SPA on behalf of the State. No other possible conclusion can sensibly be reached on an 

elemental application of the DARS to the facts of the case. The conduct of SPF is attributable 

to Ruritania. The DARS, of course, describe the bases on which a State is responsible for 

actions of its organs and governmental entities that exercise governmental authority or are 
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controlled by the State.99 And it is elemental that the DARS are “widely regarded as a 

codification of customary international law relevant in this field.”100 

109. The record here shows that SPF is precisely the type of entity whose conduct must 

necessarily the attributed to the State, as set out in Article 4 of the DARS. It also shows that 

the conduct at issue separately should be attributable to the Respondent under Article 5 and 8 

of the DARS. 

110. Article 4 states that the conduct of any State organ shall be considered an act of that State 

under international law for the purposes of responsibility, regardless of function and position. 

Article 5 provides that the actions of entities that exercise governmental authority are 

attributable to the State.101  

111. The DARS also explain that where a State uses its control of an entity to achieve a particular 

end, that conduct should be attributed to the State.102 Article 8 renders Respondent liable if 

the conduct at issue was carried out at the direction or upon instructions of the central 

government, dealing with two circumstances in particular. Claimant will demonstrate, as the 

facts show, that the circumstances described in these articles are implicated. 

112. Structurally, SPF is an organ of the State – the letter “S” in its acronym stands for “State”. 

Article 4 of the DARS alone is conclusive – it provides that the States “shall” be liable, as 

opposed to a predication that it “may” or “could” be liable if, as here, its conditions are met. 

The structural features of SPF point all in the direction of “attribution”.  

113. Respondent may attempt to suggest, that it is not liable for the debts of SPF.103 This is not a 

case of a claimant trying to recover against the Respondent for defaulted SPF bonds. SPF, 

while a separate legal entity, was created by Ruritania, which gave it the authority to 

administer the properties of the State and gave it a structure in which the directing body is 

directly controlled by the State.104 

114. The nexus between SPF and the central government is even underscored by such small detail 

as SPF’s address, 3 Liberty square, Freecity, Ruritania.105 This is next to the Office of Legal 
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Counsel of the Ministry of Foreign Affairs, 1 Liberty Square, Freecity, Ruritania.106 Article 4 

alone therefore renders Respondent liable for the SPF’s conduct. 

115. Yet even more critically, as shown below, in this particular instance SPF was simply an 

agent carrying out a decision made elsewhere, at the central government level. SPF has 

clearly acted to implement sovereign state policy and at the Respondent’s directions. The 

facts show that Articles 5 and/or 8 of the DARS separately render Respondent liable.  

116. In our case it is explicit in the link between the conduct of SPF and the needs and decisions 

of the central government. Articles 5 and 8 are thus both implicated because in selling FBI, 

SPF did nothing but exercise governmental authority. Indeed, it simply executed the 

governmental authority directives of the central government. 

117. In the wake of the economic crisis affecting Ruritania and the resulting budget deficits, and 

to “remedy this situation the government decided” to privatize assets. “As a result ...” SPF 

sold FBI (emphasis added).107 The undisputed record here therefore establishes that the 

sovereign decision to sell public assets was of the “government”, not even that of SPF. SPF 

was merely the agent implementing the government’s direct and immediate policy. And the 

central government’s decision was triggered by the need to meet a national financial crisis 

and “significant budget deficits”. Deficits were of the central government, not of SPF, and a 

crisis of the country, not of SPF.  

118. The FBI sale was a clear sovereign act undertaken by, and at the direction of, the central 

government of Ruritania through SPF. Simply put, it would be proper to attribute the conduct 

and contractual breaches of the SPA caused by the misconduct of the SPF to the Respondent 

solely on structural grounds under Article 4 of the DARS. SPF is a government organ under 

absolute control of the Respondent. But here the reasons go well beyond that and strike at the 

heart of Articles 5 and 8.  

119. As noted, the SPA was entered into upon the direction and in pursuit of policies properly 

dictated by the central government in its sovereign capacity to meet a national crisis. The sale 

was far from a purely commercial act of an independent agency. It would be improper to 

isolate the Respondent, whose decisions and policy goals the SPF implemented in the very 
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transaction that underlies the contractual claims, from the consequences of the misconduct 

that took place in the course of implementing the Respondent’s own governmental directions. 

120. The facts enunciated above should be conclusive on the issue of attribution. The doctrine on 

the subject also points in the same direction. DOLZER & SCHREUER argue that the existence of 

separate entities in the field international investment must be reconciled with the principle of 

the unity of the State. This is why attribution should be extended to acts of entities which 

exercise elements of governmental authority regardless of domestic classification.108 As 

happened here, a wholly-controlled entity, SPF, simply acted to implement a central 

government policy intended to meet a national emergency. This was a public function for 

which Respondent should remain liable.109  

121. FEIT points out that different approaches have been formulated to determine what a 

“governmental” act is.110 The DARS suggest analyzing a particular society and its 

traditions.111 Others prefer to carry a more objective test and view the way in which the entity 

is empowered, the contents of the powers conferred and the link between the entity and State 

organs.112 But whatever formula is applied here, the facts of this case are simple and 

dispositive under either or both of Articles 4 or 5 of the DARS, as shown above. 

122. The facts and doctrine all point towards attribution, as shown above. The case law is to the 

same effect, as illustrated below. 

123. Maffezini113 involved claims by Maffezini against a Spanish public entity, SODIGA. The 

tribunal held that a claim involving a transfer of funds from Maffezini’s personal account 

effected by SODIGA’s officers without Maffezini’s consent, involved an exercise of 

governmental functions. Thus, SODIGA’s action was attributed to Spain.  

124. In Noble Ventures114 a State entity called State Ownership Fund was charged with a breach 

of an obligation to renegotiate debt of a former Romanian company that it had sold to Noble 

Ventures. Although the claim was dismissed on the merits, the tribunal concluded that the 

alleged breach was carried out in the exercise of governmental functions, and thus was 

attributable to Romania. 
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125. The application of Article 8 is illustrated in Nicaragua, which addressed the degree of 

control over paramilitary operations in Nicaragua that would be required to render the United 

States liable for breaches of international law on the basis of attribution.115 The Court 

determined the issue on the basis of “control”. It found USA liable on the basis of attribution 

because it concluded that the USA was responsible for the “planning, direction and support” 

given to Nicaraguan operatives.116  

126. Therefore, Respondent is self-evidently liable for the conduct of SPF on the far more direct 

links outlined above. Respondent directed that the SPF implement a national sovereign 

policy for which only it could be, and was, responsible.  

127. Thus, structural aspects aside (for which Article 4 of the DARS alone renders the Respondent 

liable), Articles 8 and 5, separately and jointly, compel the conclusion that Respondent is 

liable on the basis of attribution for the conduct of the SPF which it directed and which 

carried out the its own governmental policies.  
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PART TWO: MERITS 

128. Having established jurisdiction and that the conduct of the SPF is attributable to Respondent, 

we now request the Tribunal find that: Respondent expropriated Claimant’s investment (I); 

Respondent failed to provide FET (II); the violation of the FPS provision must be 

compensated by an award of moral damages (III); the actions taken by the State caused 

losses to CAM’s subsidiaries that constitute recoverable damages under the BIT (IV); and the 

Respondent may not Justify its actions under the Public Security clause (V). 

I) RESPONDENT EXPROPRIATED CLAIMANT’S INVESTMENT 

129. Respondent effectively deprived Claimant of its investment in violation of Article 4 of the 

RC-BIT, which precludes any form of expropriation, indirect or direct, without its being 

undertaken for the public benefit, in a non-discriminatory manner, under due process of law, 

and against compensation – a classic formulation of accepted principles under which (and 

only under which) expropriation may take place under international law.117  

130. Here, Respondent unlawfully expropriated both (A) Claimant’s investment as a whole and, 

particularly, (B) Claimant’s IP rights, without compensation and (C) cannot justify its actions 

under the “public benefit” provision.  

A. Respondent’s conduct is Expropriatory: indeed, here it borders on theft. 

131. This is a classic case of “creeping expropriation” by the adoption of Measures the collective 

effect of which was that of stripping Claimant of virtually all its rights or benefits associated 

with its investment (¶¶11-28). This is not simply expropriation – the Respondent’s conduct 

borders on theft, and it is unjustifiable under Article 4 of the RC-BIT. Compensation must be 

awarded under elemental principles of international law governing the limited conditions 

permitting a lawful expropriation to take place – in particular the payment of full 

compensation.  

132. Claimant bought FBI from the Respondent for no less than USD300,000,000. It invested 

millions more in improving and modernizing the assets it purchased (¶¶6-7). All of this has 

now virtually been destroyed by the very seller. 
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133. And it would surely be no answer to say that no expropriation has taken place as title remains 

with the Claimant. The law’s understanding has progressed beyond such formalistic 

defenses. Many tribunals and scholars agree that the so-called “indirect” expropriation may 

occur – as has occurred here - even when the legal title does not change hands,118 where the 

host State adopts measures the effect of which is to strip the owners of value or benefits 

associated with their investment.119 

134. It is of course unnecessary for the State to “take”; all it needs to do is to “deprive” for 

expropriation to take place.120 To be sure the State both “deprived” and “took” in the earlier 

sale of FBI, although the latter is not legally required for a compensable deprivation to have 

taken place under international law – it simply adds insult to the expropriatory injury. 

135. This is also a case not only of “indirect” but also of “creeping” expropriation, a term of art 

used where no one measure may be expropriatory, but all of them in their totality are 

corrosive of value.121 Surely, all Measures here collectively eliminated FBI’s value and 

economic prospects. 

136. Creeping expropriation is well recognized in International Customary Law, as reflected in 

Article 15 of the DARS, which expressly states that a singular breach of an international 

obligation need not occur as a result of a single or specific act, but may be the result of 

several actions or omissions. The individual actions may not be expropriatory or wrongful 

viewed in isolation, but are in fact so when part of a larger scale expropriatory effort.122 

137. This view is shared by the UNCTAD123 and, as noted, is accepted in the case law. For 

example, Generation Ukraine found there to be a taking as the result of a series of temporally 

separated acts attributable to the State, whose cumulative effect was the taking of the 

investment.124 In Middle East, the tribunal acknowledged that measures with effects 

“tantamount to expropriation” are in fact expropriatory, even if the taking is not complete. 
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The tribunal recognized that these measures could be gradual and have a “creeping” or 

“indirect” character.125 

138. No doubt, the Measures enacted by Respondent here (¶¶12-28) had the cumulative effect of 

stripping the investment of any value, and are no less an “expropriation” of Claimant’s 

investment, for which no compensation was ever offered, as if Respondent had evicted FBI’s 

owners from the premises and simply taken over the facilities de jure and de facto. To say, as 

is the custom in this context, that these Measure had the effect of depriving the Claimant of 

the “use and enjoyment” of FBI does not come close to describing the destruction of the 

business and value that has taken place here. 

139. It is, of course, no answer to say, as Respondent may likely aver, that Claimant retains 

control or title to the investment –control or title over something rendered valueless is no 

“consolation”. For example, in Tecmed the tribunal explained that an expropriation had taken 

place where the investor was deprived of substantially all the economic use and enjoyment of 

the investment.126 Likewise, in CME the tribunal found compensable expropriation where the 

government of the Czech Republic left the investor’s company “with assets, but without 

business.”127 In fact, even incidental interference with use and benefit of investment alone is 

sufficient to establish expropriation.128 Retention of control or title is no answer that 

Respondent can sensibly offer here.129 

140. One of the features of an expropriation, it is said, is the permanent character of the taking, as 

compared to a temporary interference. For example, DOLZER & SCHREUER and the tribunal in 

LG&E both agree that only an interference that is permanent will amount to expropriation.130 

Likewise, in Azurix the duration of the deprivation was regarded as crucial on the issue of 

expropriation.131 However in Middle East, a four-month withdrawal of an import license was 

found to constitute an indirect expropriation.132 The issue of “permanency” is, of course, no 

issue at all here – the Measures have no finite or limited temporal extension.  
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141. It is thus virtually self-evident that, as a result of Respondent’s actions (¶¶12-28), CAM had 

its investment in Ruritania destroyed (¶28) –i.e., taken or expropriated- and must be 

compensated for it under the RC-BIT and international law. 

B. Alternatively, Respondent Indirectly Expropriated Claimant’s trademarks and 

trade dress without compensation. 

142. Respondent must compensate Claimant for the expropriation of its IP rights, whatever else 

this Tribunal may find is compensable as an “expropriation.” CAM is the direct holder of IP 

rights in the form of trademarks and trade dress, which are considered the same under 

Ruritanian law133 and thus will be treated so. 

143. The RC-BIT plainly and expressly regards IP rights as a protected investment134 under 

Article 4 of the BIT. Moreover, the TRIPS, to which Ruritania is a party135 as a member of 

the WTO,136 expressly protects the rights of IP holders by excluding the use by others.137 

Indeed, it expressly mandates contracting Parties to provide a legal framework that benefits 

innovation and protection of IP rights.138 The MAB Act which had the effect of stripping the 

IP rights of any value plainly constitutes a taking of these rights for which compensation 

must be paid. 

144. As in the case of the investment as a whole, it is possible that Respondent may argue that 

CAM still “owns” the IP rights at issue which will amount to the same conclusion as stated in 

¶¶132-141. To hold title to what has been rendered worthless is no “consolation” – an 

expropriation has still taken place where these IP rights have been denuded of any value. 

145. Respondent has not only stripped CAM’s IP Rights of their function but has also forbidden 

their use. As shown above in ¶¶14-15, it barred the use of every distinctive characteristics the 

registered trademarks possessed. The MAB Act effectively nullifies CAM’s trademarks, 

excluding the owner of the IP Rights from using them. That is classic expropriation for which 

compensation must be paid. 
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146. It is likewise no answer, as Respondent might argue, that IP rights provide the owner only the 

right to exclude others from using the Rights, but that they do not bar the government from 

banning or denuding those rights. This is incorrect. The right to exclude is not the only right 

IP insures. In fact, TRIPS defines trademark with no reference to exclusion.139 The 

importance lies not solely in “exclusion”, but ultimately in the goodwill and income-

generating value that the trademark embodies. 

147. Furthermore, there can be no real question that Respondent has stripped the IP of any value –

a value acquired over almost a century of use and public recognition. It stripped virtually 

every distinguishing feature from the public face of the FBI product in the eyes of the public. 

Respondent thus decimated the goodwill attendant to the marks and signs associated with 

FBI. It destroyed almost a century of tradition and recognition and the income-producing 

features of the associated IP.140  

148. In addition, pursuant to the “permanency” of the MAB Act (¶140), the ban will undoubtedly 

lead to cancellation of the trademarks (¶16) and thus, even the valueless title will be taken. 

Therefore, for that reason alone, Respondent breached Article 4 of the RC-BIT, as well as 

international law, and must pay full compensation. 

C. The alleged “public benefit” does not justify this expropriation. 

149. Respondent might attempt to justify its Measures under the “public benefit” clause of Article 

4.1(a) of the RC-BIT.141 That is, of course, no answer. That an expropriation must be effected 

only in the “public interest” does not authorize the State to expropriate without 

compensation. The “public interest” is a requirement, not a defense to compensation. Even 

an expropriation effected in the public interest must be followed by compensation of 

“equivalent value”, “paid without delay”, and in currency “effectively realizable and freely 

transferable”.142  

150. Indeed, DOLZER & SCHREUER note that indirect and often creeping expropriations, as are at 

issue here, will almost always be “illegal” –in the sense of having been effected in the absent 

compliance with all recognized prerequisites under a relevant BIT or international law, 
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including the failure to pay compensation.143 Moreover, SCHREUER further notes expressly 

that the public benefit never justifies a taking with no compensation.144 Many tribunals –i.e, 

ADC145, Azurix146 and Santa Elena147_ have made it clear that the implementation of 

measures to protect the environment or public health resulting in expropriation must include 

compensation for the injured investor.  

151. And reliance on “public benefit” as a supposed defense, much less a defense to the failure to 

pay any compensation, would come with particularly ill grace from a sovereign that was in 

full possession at least three years before the sale of FBI of all the facts pointing to the 

supposed health perils of the FBI products, yet did absolutely nothing to protect public health 

while the company was under government ownership, and chose only to act conveniently 

after it had sold the company to C.Group (¶¶23-24). Full compensation is due here. 

II) RESPONDENT BREACHED ITS OBLIGATION TO PROVIDE FET TO 

CLAIMANT’S INVESTMENT. 

152. Wholly aside from the foregoing, Claimant respectfully submits that Respondent breached its 

obligation to provide FET, as required in Article 2.1.b. of the RC-BIT. 

153. The FET standard is contained in Article 2(1) of the RC-BIT is as follows: 

“Each Contracting State shall in its territory (a) as far as possible promote 
Investments by Investors of the other Contracting State and admit such 
Investments in accordance with its legislation and administrative practice 
and encourage such Investments; and, (b) in every case accord Investments 
by Investors of the other Contracting State fair and equitable treatment as 
well as full protection and security under this Treaty. …”148 

154. This is the most generous and capacious understanding of the FET standard. The decision in 

MTD illustrates a workaday application of this broad understanding of FET, when it defines 

it as a proactive statement that promotes and fosters investments, rather that prescriptions for 

passive behavior or avoidance of prejudicial conduct towards investors.149 
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155. In short, to provide FET the Respondent shall uphold Claimant’s legitimate expectations, 

behave in transparent way, and refrain from threatening or harassing Claimant’s 

investment.150 In this case, Respondent did none of this. This failure alone requires the 

payment of full compensation for the following reasons: 

A. Respondent frustrated Claimant’s legitimate expectations at the time of investment 

and beyond. 

156. Legitimate expectations are linked to the notion of “consistency”. A State that acts 

consistently generates legitimate expectations for investor to rely on.151 

157. Two avenues by which to determine if “legitimate expectations” have been frustrated in 

violation of the FET standard have been recognized. The first focuses in whether the investor 

reasonably drew expectations (that the state later frustrated) from the legal, political and 

economic framework offered by the State at the time of the investment.152 The second, 

focuses on whether the State itself expressly offered the maintenance of conditions that it 

later chose to drastically modify.  

158. Stated differently, whereas the first deals largely with what any investor might legitimately 

expect153, the second one concerns expectations that were aimed to be fostered specifically in 

the individual investor, thus creating a direct obligation for the State not to frustrate those 

expectations.154 

i. Claimant had legitimate expectations based upon the stability of regulation and 

treatment throughout the years and the promises made by the Respondent 

directly in the SPA. 

159. A State must provide a stable economic framework; failure to do so may constitute a 

violation of the FET standard if such failure frustrates the investor’s legitimate expectations 

at the time of investment.155  

160. For more than 80 years –during which FBI was under government ownership–, Ruritania had 

not shown the slightest inclination to alter fundamentally its regulatory regime. Indeed, 
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expectations of continued regulatory stability are the sole reasonable inference to be drawn 

from the Claimant’s and C.Group’s conduct on this record. 

161. In this sense, that level of regulatory stability over such a lengthy period, cemented over time 

the reasonable expectations that any buyer of FBI might bring to the purchase. The Arif 

tribunal reached the conclusion that over time, legitimate expectations grow and strengthen 

insofar as the investment is cultivated.156 In that case, the investment had grown over the 

period of 16 months, less than the two years of constant improvements enjoyed by FBI under 

C.Group’s tutelage, and the years of regulatory stability that preceded it.157 

162. Therefore, as in Arif, the breach of the investor’s legitimate expectations by the enactment 

and punitive application of the Measures was hardly the breach of an illegitimate or 

idiosyncratic expectation by C.Group formed on misunderstanding or ignorance at the 

beginning of some venture. 158 

163. Even more, contrary to what Respondent may argue, the majority in parliament acquired by 

the New Way party was not foreseeable since polls never clearly suggested this political 

shift.159 Even at the time of the transfer to CAM, the regulatory or “expectational” 

environment remained the same, since the MAB Act draft was only introduced160 three 

months after the transfer occurred of FBI took place161 and it was later adopted by a small 

margin of 7 votes out of 400.162  

164. Indeed, the record shows no evidence that C.Group harbored concerns on this score. For 

example, the memorandum mentioned supra ¶8 contains no hint of any suspicion that the 

regulatory regime in respect of FBI would be catastrophically altered.163 Surely, if the 

expectations of C.Group had included any concern about a possible shift, this memorandum 

would have made some reference to it.164 

165. The failure to provide FET here is more atrocious because the shattered expectations were 

expressly nurtured by specific assurances made by the Respondent in the SPA as the owner 
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and controlling entity of FBI for over 80 years,165 only to publicly announce its falsehood 

(¶¶18-21). 

166. Indeed, the context in which these express assurances were given further underscores their 

decisive effect on legitimate expectations since the health assurance (¶5) was being given by 

the very government of this State that had owned and operated the brewery for almost a 

century.166 

167. Not surprisingly, specific assurances from the host state have been taken as decisive in the 

vindication of the FET standard.167 Assurance can, of course, be given through many 

channels – the modality is not really critical. They could, as here, be set out in a contract168 or 

other means of direct communication169. Any of them are means by which the State fosters 

legitimate expectations an investor can rely on, the breach of which, as here, constitutes an 

actionable failure to provide FET under the BIT and international law. 

ii. The radical changes in the Ruritanian framework shattered Claimant’s 

legitimate expectations. 

168. By enacting the Measures as described supra ¶¶11-27 Respondent failed to uphold the 

Claimant’s legitimate expectations, thus leading to an actionable failure to provide FET. 

169. It simply destroyed FBI’s business and imposed on the investor a veritable “roller coaster” of 

changes -as described by the PSEG tribunal when referring to continuing legislation changes 

that are plainly a failure to provide FET.170 

170. Moreover, far lesser failures than the ones here to uphold expectations created by direct 

assurances (¶5) have been found actionable under the FET standard. For example, the 

Tribunal in MTD found that encouraging investment at the national level but simultaneously 

to forbid it at a local level amounted to inconsistency that breached the FET standard171. 

Here, more than mere “inconsistency” is at play: the State offered express binding 

representations of facts that are contrary to the factual bases on which the State’s later 

destructive conduct was premised (¶¶5, 18, 23-24). That is, the State bound itself to facts it 
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later declared in effect to be false and on which it then based the virtual destruction of FBI’s 

business. Nothing more clearly constitutes a violation of FET under the RC-BIT or 

international al law.  

B. Respondent failed to act transparently. 

171. Transparency is also regarded as an ingredient in the FET standard.172 A lack of transparency 

alone dooms the Respondent’s conduct here under the FET standard. The hallmark of 

“transparency” is conduct that renders the goals and motivations of the State clear to the 

investor.173 For example, in PSEG the tribunal concluded that the lack of disclosure and 

communication of information when negotiating a sale with the investor amounted to a lack 

of transparency, which was latter viewed as a breach of FET.174 In Metalclad it was 

concluded that the “transparency” feature of FET required the investor to have no uncertainty 

as to requirements to fulfill its investment, and that the State was obligated to transmit to the 

investor any changes in these requirements to fulfill the FET standard.175 

172. On no basis can it be said that “transparency” prevailed here. Respondent knew about the 

Reyhan study at the time of FBI sale176 and provided no such information to Claimant. 

Indeed, it offered representations and warranties directly at odds with what it knew regarding 

Reyhan at the time (¶23) –duplicity or outright falsehood can hardly be said to amount to 

“transparency”. 

173. Moreover, no transparency was offered Claimant prior to the enactment of the MHSS 

Ordinance, “adopted without any consultation with FBI or other affected parties.”177 In like 

dismissive fashion, the Ministry denied with no explanation FBI’s request that the labeling 

requirement be lifted pending further investigation despite FBI’s submission of ample expert 

evidence showing the flaws in the HRI report.178 All this glaring absence of transparency is 

in itself a recognized violation of the FET standard. 
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C. Respondent is responsible for the harassment of Claimant’s employees. 

174. The FET standard has been seen also as requiring the State not to treat the investor’s 

employees in an arbitrary or discriminatory manner, not merely the investment or investor 

themselves this way.179 The tribunal in Pope & Talbot stated for example that the threat of 

criminal proceedings without sufficient basis, constituted a breach of the FET standard.180 In 

Desert Line, the threats to employees originated in the armed forces, and were thus found to 

be a clear breach of the FET standard.181 Likewise, in Swisslion, the Tribunal found that 

public accusations and criminal investigations against the investor’s employees without 

proper evidentiary foundations were a breach of the FET standard.182 

175. In that light, the facts here concerning the arrest, detention, and the later release with no 

explanation or apology, of Messrs. Goodfellow and Straw in and of themselves constitute a 

violation of FET. Here, there were more than mere “threats” but actual baseless criminal 

proceedings, later terminated, but only after nefarious publicity was given to the process by 

the State and its conspicuous leaking of information to the press and TV.183 No clearer 

violation of the FET standard can be imagined. 

D. Alternatively, all the foregoing conduct cumulatively breached FET. 

176. Each of the foregoing misconduct is, in and of itself, an FET violation. But all such events 

collectively surely constitute an FET violation. A number of tribunals184 tested the FET 

standard holistically against a broad collection of objectionable conducts, each of which 

might in isolation not constitute an FET violation, but all of which, cumulatively, have often 

been found to support such violation. Indeed, the notion that the cumulative effect of 

objectionable conduct may constitute a breach of an international obligation is well grounded 

in Article 15 of the DARS.185 

177. Here, as noted above, each of the objectionable actions – the destruction of reasonable 

expectations, the frustration of expectations deliberately created by State representations, the 

lack of transparency, the imprisonment of and public accusations against employees – is an 
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FET violation. Surely, their cumulative effect is one too. And all of them are, of course, 

connected to the mistreatment of Claimant’s investment in FBI.186. Full compensation is due 

on this basis as well. 

III) THE INEXCUSABLE HARM CAUSED TO CAM EXECUTIVES MUST 

BE REDRESSED BY AWARDING MORAL DAMAGES.  

178.  The misery inflicted by Respondent on Messrs. Goodfellow and Straw (¶¶30-32) is not 

simply an FET violation in itself. It is so egregious that nothing less than the award of moral 

damages is required to redress this misconduct also, which separately constitutes a breach of 

the Respondent’s obligation to provide physical protection and security to the Claimant’s 

employees, officials and assets. A standard that has, as the Enron tribunal describes it, 

historically been developed in order to prevent this type of abuses.187 As noted below, such 

award is further justified here where the victims of the government’s misconduct have 

actually suffered concrete damages and because the Respondent’s conduct in this regard have 

been egregious, malicious, and plainly intentional. 

179. Moral damages were first awarded in the Lusitania case to compensate for the mental distress 

caused to the relatives of the victims of the sinking of the Lusitania. The absence of 

“monetary” or “material” loss may have made the harm more difficult to quantify, but the 

distress the sinking had caused was no less palpable and no less compensable for that 

reason.188  

180. More recently, the Desert Line case adopted the same principle, relying on the Lusitania 

case, to award moral damages for breaches of a BIT.189 At issue there was the harassment of 

employees of the investor by the Government of Yemen by way, as here, of detention, 

investigations and threats.190 The Desert Line Tribunal awarded USD1,000,000 as symbolic 

compensation.191 

181. Here, the treatment of CAM’s executives is well documented and not really the subject of 

factual contention.192 Just as in Desert Line, investor’s employees suffered at the hands of 
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Ruritanian authorities, were unjustifiedly imprisoned, falsely charged, detained, and publicly 

slandered on national TV on the basis of materials conveniently leaked at the behest of the 

government.193 

182. Every material feature in Desert Line has been repeated here. On that basis alone, an award 

of USD1,000,000 is fully warranted. 

183. Compensation is due for the further reason that the Respondent not only breached the FPS 

standard, but did so with reckless disregard for the consequences and clear intention. To be 

sure, fault or malicious intent are not generally a requirement for compensation, but intention 

does bear on how much compensation is to be awarded.194 Here, as in Desert Line, the 

wrongful conduct was plainly effected with malicious intent.195  

184. In the instant case as well, the actions of the State have in fact caused psychological damage 

to CAM’s employees.196 The award of at least USD1,000,000 is even more justified than it 

was in the Desert Line instance. 

IV) LOSSES SUFFERED BY CAM SUBSIDIARIES ARE RECOVERABLE AS 

DAMAGES AS PART OF CAM INVESTMENTS UNDER THE BIT. 

185. Claimant respectfully submits that the losses suffered by its wholly-owned subsidiaries197, 

which in turn resulted in a loss of dividends to CAM, are compensable too.  

186. The harm done by Respondent to FBI materialized in lost revenue and loss of sales. This, in 

turn, had a direct impact on the revenues of CAM’s subsidiaries that supplied inputs and raw 

materials to FBI. 

187. The Cargill case is illustrative. There, a tribunal under ICSID’s additional facility required 

Mexico to compensate Cargill not only for the loss of sales of Cargill de Mexico in Mexico, 

but also for the loss of sales that Cargill Inc. (incorporated in USA) suffered because of 

Mexico’s actions. Both companies were regarded as part of the same larger investment, and 

thus the actions of Mexico had a negative effect on both, which in turn required 

compensation on a broader scale.198 
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188.  This is precisely the situation here as stated supra ¶¶6-7. CAM’s subsidiaries were by the 

Measures taken by Ruritania as much as FBI was.199 Consequently, losses resulting from the 

inability of those subsidiaries to supply FBI are just as much losses of CAM in respect of its 

investment in Ruritania as are the losses resulting from Ruritania’s misconduct aimed at FBI. 

Losses inflicted on CAM are due both to the harm and loss of value suffered by FBI and to 

the loss of revenues of subsidiaries of CAM supplying FBI. 

189. As a result, the losses experienced by the CAM subsidiaries must be compensated under the 

BIT. 

V) PUBLIC SECURITY UNDER THE BIT CANNOT JUSTIFY RESPONDENT’S 

CONDUCT. 

190.  Article 3.2. of the RC-BIT contains a NPM that limits the applicability of some protections 

of the BIT under exceptional circumstances. It provides as follows: 

“Measures that have to be taken for reasons of public security and order 
shall not be deemed treatment less favourable, arbitrary or discriminatory 
within the meaning of this Article”.200 

191. In other words, NPM clauses, as described by BURKE-WHITE render some conduct, which 

absent the NPM would constitute a breach of the treaty, lawful under specific circumstances 

set out in the clause.201 Accordingly, Respondent may argue that the supposed risks of 

Methyldioxidovenzovat and the negative effects of alcohol consumption generally, entitle it 

under the NPM clause in the RC-BIT to regulate FBI and the beer industry generally and 

therefore that all such regulatory conduct is beyond the purview of the RC-BIT protections 

by the terms of the BIT itself. 

192. This argument would be manifestly flawed. First, public health is not a subject excluded 

under Article 3.2, and, second, Article 3.2, by its terms, does not place the challenged 

conduct beyond the purview of the BIT.  

193. The quoted Article 3.2 speaks only of “public security and order”. Public health or any 

analogous concept is not included in the text. On that basis alone, and on a general 

application of the VCLT injunction that words in a treaty be given their ordinary meaning in 
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good faith,202 this Tribunal may not expand on an exclusion that the signatories deliberately 

chose to limit as quoted. That is, the RC-BIT should be enforced as written; and as written 

public health is not a NPM.  

194. Predictably, Respondent may argue that the expression “public security and order” subsumes 

an implicit exclusion from BIT coverage for public health measures. There is no basis for this 

argument and no textual support for it in the BIT either. Surely, if the contracting parties 

intend to include public health in the NPM clause, they do so explicitly203 – here they 

specifically did not. Indeed, the terms “public security and order” if so interpreted would be 

rendered meaningless in that almost every conceivable matter of “public” concern could be 

placed within its scope. Clearly, public health is a conspicuously obvious matter that treaty 

drafters would plainly be cognizant of and that would have made it into the text if that had 

been the parties’ intention. 

195. Article 31 of the VCLT, already discussed above, requires interpretation of treaty terms and 

text be done in good faith and in accordance with the ordinary meaning.204 By no stretch of 

Article 31 could “public security” encompass “public health’, at least in these circumstances 

where beer has been consumed locally for centuries and were the supposedly nefarious 

consequences of Methyldioxidovenzovat have supposedly been traced to consumption over a 

full decade. Indeed, the most generous interpretation could not lead to an inclusion of public 

health as a NPM. 

196. To be sure, “public security” has been capaciously interpreted by the ICJ to refer to more 

than an armed attack, possibly to include the protection of economic interests,205 but there is 

still no basis to encompass “public health” under that notion on that precedent. 

197. Undoubtedly, it would be incoherent to expand the NPM clause to cover public health on 

these facts in favor of this Respondent. Such discretion in this matter as the Tribunal may 

conclude it has, should be not be applied in favor of Respondent where, as here, the evidence 

is that Respondent itself did not think there was any “public health” concern in 2005 (¶5, 21, 

23-24). 
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198. Surely, a claim that the term “public health” should somehow be included into the words 

“public order and security” comes with particularly ill grace from a Respondent whose 

conduct for years in respect of the banning of Methyldioxidovenzovat was entirely 

inconsistent with any genuine concern over public health, when to do otherwise would have 

been detrimental to its own financial interest. 

199. That the NPM clause does not excuse the challenged conduct and the claims asserted here is 

further reinforced by noting that the quoted RC-BIT NPM clause, even if fully applicable to 

“public health” measures, by its terms excludes claims only for “treatment less favourable, 

arbitrary or discriminatory within the meaning of” Article 3 of the RC-BIT.206 No exclusion 

is offered by the express terms of Article 3.2 for conduct constituting, for example, 

expropriation, failure to provide FET, or failure to insure FPS.207 That is, Article 3.2 neither 

covers “public health” nor, if it did, would it exclude from BIT protection the very claims 

asserted here. 

PRAYER FOR RELIEF 

 
200. Claimant respectfully requests that the Tribunal: 

• find it has jurisdiction over the instant dispute; and  

• issue an award that Ruritania has breached its obligations in the RC-BIT, 

and in particular articles 2, 4, and 6; and that orders Respondent to pay 

Claimant the amounts requested as compensatory and exemplary 

compensation for such breaches, plus the cost, expenses and counsel fees 

incurred as result of these proceedings. 

 
Respectfully submitted, 
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