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STATEMENT OF FACTS 

1. Contifica Asset Management Corp., incorporated under the laws of the State of Cronos 

(hereinafter: „Claimant”, “CAM”), is a subsidiary company of Contifica Enterprises Plc., 

incorporated in the State of Prosperia, which is the parent company of Contifica Group 

(hereinafter: “Contifica Group”).  

2. Contifica Group is an international holding operating in more than 30 countries and 

dealing in a variety of fields, i.a. telecommunications, pharmaceuticals and fast moving 

consumer goods. 

3. On June 30, 2008, Contifica Spirits S.p.A. (hereinafter: “Contifica Spirits”), another 

subsidiary of Contifica Group, made an investment in the Republic of Ruritania 

(hereinafter: “Respondent”) by acquiring all shares of Freecity Breweries Inc. 

(hereinafter: “FBI”) through the Share Purchase Agreement from the State Property Fund 

of Ruritania.  

4. FBI is the oldest and largest brewery in Ruritania, famous for one of its leading brands – 

“FREEBREW”, which has gained its acclaim for remarkable taste thanks to the local 

plant Reyhan. Another widely recognized feature of the FREEBREW are the 0.8L bottles 

originally introduced by the FBI founder. 

5. Following the acquisition of FBI, Contifica Spirits made considerable investments in the 

brewery therefore increasing commercial efficiency of FBI and establishing the labour 

environment setting the highest safety standards in Ruritania. Investments in technology, 

design, and equipment, along with participation in the Group’s procurement network of 

suppliers transformed FBI into the groundbreaking new facility. This has led to 

tremendous development and contributed to the rise of FBI’s production capabilities by 

30%. Consequently, Contifica Spirits’ investments stimulated the economy of Ruritania. 

6. On March 17, 2010, Claimant acquired FBI shares from another member of the Contifica 

Group – Contifica Spirits. Along with the transfer, Claimant obtained the Intellectual 

Property Rights comprising, in particular, of the right to FREEBREW brand and trade 

dress of 0.8L FREEBREW bottles.  

7. Subsequently, Respondent undertook several actions effectively leveling Claimant’s 

investments and leading to significant financial loss.  
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8. On November 20, 2010, Respondent enacted the Regulation of Sale and Marketing of 

Alcoholic Beverages Act (hereinafter: “MAB Act”). Pursuant to its provisions 

distribution of alcoholic beverages was limited by introducing restrictions on advertising 

and by implementing strict sale prohibitions. MAB Act has been particularly adverse to 

FBI since it required that all the beer containers had labels unified in colour and font and 

did not exceed 0.5L. Therefore, FREEBREW was effectively stripped of its unique brand 

features, in particular legendary 0.8L bottles.  

9. On June 30, 2011, the Ministry of Health and Social Security issued an ordinance 

(hereinafter: “Health Ordinance”) requiring FREEBREW to be labelled with a warning 

that Reyhan may lead to high risk of cardiac complications. The Health Ordinance was 

enacted without due process of law, since Claimant was deprived of its fundamental right 

to challenge arbitrary decisions affecting the indispensable right of any businessman in 

the modern age – to make business decisions solely according to reason and free will. The 

Health Ordinance was based on research (hereinafter: “HRI Report”) concerning the 

alleged negative impact of Reyhan on a cardiac system, published by a government 

funded institution – the Human Health Research Institute. HRI Report was based on 

flawed methodology. First of all, it disregarded other relevant factors contributing to 

cardiac complications (i.a. alcohol, cigarettes, ingestion of high saturated fats and 

processed food). Moreover, the average dosage tested was much higher than the dosage 

contained in FREEBREW (ratio: 0.15-0.18 in research compared to 0.03-0.05 in 

FREEBREW).  

10. Six years before Respondent began stigmatizing Reyhan contained products,  

the Ministry of Health and Social Security had been in possession of an interim report 

dated 2005, which included similar allegations relating to cardiac system malfunction. 

Nonetheless, Respondent guaranteed 3 years later in the Share Purchase Agreement that 

FREEBREW did not pose any increased risk to human health compared to the average 

alcohol beverage, thereby deciding to ignore allegations contained in 2005 report.   

11. What is more, the government of Ruritania abused its sovereign power one more time.  

Local law enforcement authorities have commenced criminal proceedings against two 

managing executives of the Contifica Group, detained them for almost two weeks and 

ruined the reputation of Claimant by publicly accusing them of corruption even despite 

lack of any evidence indicating thereof.  
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12. Consequently, Respondent violated Treaty for the Mutual Promotion and Protection of 

Foreign Investment (hereinafter: “BIT”) concluded between the State of Cronos and the 

Republic of Ruritania, dated March 15, 1997, by expropriating Claimant’s investments in 

Ruritania and effectively depriving Claimant of any benefits therefrom. Respondent also 

violated Share Purchase Agreement by violating contractual guarantee that FREEBREW 

did not pose any greater risk to human health compared to the average alcohol beverage. 

Based on the above breaches Claimant initiated current proceedings seeking USD 

380,000,000 in damages for financial loss and USD 1,000,000 for moral damage. 
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ARGUMENTS ON PROCEDURE 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS 

SUBMITTED BY CLAIMANT 

1. A dispute shall be settled in accordance with UNCITRAL Arbitration Rules where the 

parties so agree pursuant to art. 1.1. of UNCITRAL Arbitration Rules (as revised in 2010; 

hereinafter: “Rules”). On the grounds of international investment protection treaties such 

an agreement usually consists of consent to arbitration and a request for arbitration filed 

by an investor. While a consent to arbitration constitutes an offer to arbitrate made by one 

of the contracting states to the investors from the other contracting state, a request for 

arbitration is an acceptance of that offer
1
. 

2. Article 8(2) of BIT between Cronos and Ruritania contains Parties’ consent to arbitration 

(hereinafter: “Consent”): 

“Where the dispute was referred to international arbitration, the Contracting 

States declare that they unreservedly and bindingly consent that the Investor 

shall submit the dispute […]” 

3. It follows that in order for an investor to submit a dispute to arbitration, he has to have 

previously attempted to settle the dispute amicably within three months from written 

notification of a claim.  

4. In the present case, Claimant complied with this requirement. In a letter dated December 

10, 2011, Respondent was notified of the present claims, however, it did not respond to 

said letter
2
. Nevertheless, Claimant was extremely determined not to resort to any 

judicial forum, therefore it produced another letter dated May 31, 2012, calling for 

settlement of the dispute
3
. Claimant also did not receive a response to this letter

4
.  In that 

case, Claimant had no other choice, but to present a dispute to this Tribunal for 

settlement in accordance with UNCITRAL Rules. 

                                                 
1
 Muchlinsky p. 836 

2
 St. Cl, para. 27, p. 7 

3
 St. Cl, para. 27, p. 7 

4
 St. Cl, para. 27, p. 7 
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5. The scope of Tribunal’s jurisdiction is limited by Consent in several respects. Firstly, 

Tribunal’s adjudicative power is confined to “disputes concerning Investments” 

(jurisdiction rationae materiae) (A). Secondly, Tribunal can only exercise its jurisdiction 

over the investors from one of the contracting states making an investment in the other 

contracting state, as provided in article 1(3) of BIT (jurisdiction rationae personae) (B). 

Claimant will demonstrate fulfillment of these requirements respectively. 

 

A. This Tribunal has jurisdiction over the claims concerning damage to Claimant’s 

investments (rationae materiae) 

6. Jurisdiction rationae materiae determines the scope of claims which tribunal is 

empowered to adjudge. Its existence is dependent upon a proper investment being made 

within the meaning of applicable bilateral investment treaty (a), while its scope is 

contingent upon the wording of a relevant consent to arbitration (b) and upon 

applicability of an umbrella clause (c). Claimant will prove that it has made an investment 

within the meaning of Article 8(1) of BIT and that this Tribunal is empowered to adjudge 

treaty claims as well as contractual claims. 

a) FBI shares and Intellectual Property Rights held by Claimant are covered 

“Investment” pursuant to Article 8(1) of BIT 

7. The meaning of the term “investment” as set out in Article 8(1) of BIT is of fundamental 

importance for establishing the Tribunal’s rationae materiae jurisdiction. According to its 

definition provided in Article 1(1) of BIT: 

“The term “Investment” means every asset which is directly or indirectly 

invested in accordance with laws and regulations of the Contracting State 

[…]. The investment include in particular, but not exclusively:  

[..]  

(b) shares of companies and other kinds of interest in companies;  

[…]  

(d) intellectual property rights, in particular copyrights and related rights, 

patents, utility-model patents, industrial designs, trademarks, plant variety 

rights […].” 
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8. By share purchase agreement concluded on June 30, 2008, Contifica Spirits acquired all 

shares of FBI from State Property Fund of Ruritania and Intellectual Property Rights, 

including Ruritania – registered trademarks corresponding to the brands of beer produced 

by FBI and trade dress registrations with respect to the designs of the beer bottles and 

cans
5
. Subsequently, as a result of intragroup restructuring, on March 17, 2010, all of the 

shares and Intellectual Property Rights were transferred from Contifica Spirits to 

Claimant
6
. 

9. There is no doubt that the above mentioned definition explicitly determines “shares” and 

“intellectual property rights” as Investment. Therefore, both FBI shares and Intellectual 

Property Rights constitute an Investment within the definition contained in Article 1(1) of 

BIT. 

10. As current proceedings are not pending under Washington Convention, economic 

definition of Investment is irrelevant in the case at hand. 

b) Parties consent to arbitration encompasses both treaty and contractual 

claims 

11. In the case at hand, Tribunal shall have jurisdiction over contractual claims because the 

parties defined their Consent broadly, encompassing both contractual and treaty  

claims (i). Moreover, an umbrella clause provided in BIT elevates contractual claims to 

international level, therefore enabling Tribunal to adjudge them (ii).  

i. The wording of consent itself indicates that it encompasses both treaty 

and contractual claims 

12. As already indicated, the scope of Consent to arbitration is dependent upon its wording
7
. 

It may be limited exclusively to the claims based on certain foundations, e.g. treaty, 

contract, unjustified enrichment, tort etc., however, it may also be defined broadly to 

cover every claim regardless of its foundations. Consent in question is formulated in 

broad terms. There are several arguments in support of this thesis. 

                                                 
5
 St. Cl. para. 9, p.3; 

6
 St. Cl. para. 9, p.3; 

7
 Douglas para. 443 – 444, p. 234-235; 
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13. First of all, according to Article 31(1) of Vienna Convention
8
, to which Respondent is a 

party
9
, “a treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose”. Therefore Consent must be construed “in good faith”, “in accordance with 

its ordinary meaning”, “in context of the terms of the treaty” and “in light of treaty’s 

object and purpose”. 

14. Interpretation of a treaty “in good faith” must be conducted in reference to Parties’ 

intention. In the case at hand the Parties meant to protect investors from the respective 

countries, therefore such interpretation must reflect this intention. Consequently, Consent 

must be construed to effectuate Parties will and thus, afford an investor the widest 

possible protection. 

15. As to its ordinary meaning; the phrase “disputes concerning Investment” speaks for itself. 

It covers all disputes which arose in regard to Investment, regardless of their legal 

foundation. 

16. Furthermore, taking into account the context, object and purpose of any investment 

protection treaty, the main reason standing behind conclusion of such treaties is the quid 

pro quo principle. Foreign investors stimulate the host states’ economies with an inflow 

of capital, therefore undertaking some significant risks related to their investments, while 

the states abandon their sovereignty in certain respects. BIT concluded between Cronos 

and Ruritania is no different, which may be inferred from its Preamble.
 10

 

17. In result of the above interpretation, it becomes apparent that Parties’ Consent contained 

in Article 8(1) of BIT encompasses all claims regardless of their foundation. 

18. Secondly, should Consent be juxtaposed with the consent to arbitration in state - state 

disputes contained in Article 7(1) of BIT, it would turned out that they significantly 

differ. Article 7(1) of BIT sets forth: 

Disputes between the Contracting States concerning the interpretation or 

application of this Treaty […]. 

                                                 
8
 Vienna Convention on the Law of Treaties; 

9
 Clarification No. 10; 

10
 Preamble of BIT; 
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19. Bearing in mind the formulation of Consent, a question arises why those two consents 

differ in their wording. Apparently, there may only be the one justification - Parties to the 

BIT deliberately structured Consent to encompass wide spectrum of claims and as a result 

it better protects the investors. 

20. Thirdly, other bilateral investment treaties differ with respect to wording of consent to 

arbitration. For instance, USA Model BIT (1994) in its Article 9(1) restricts the scope of 

disputes over which the tribunal have jurisdiction to disputes “arising out of” or “relating 

to” (a) an investment authorization, (b) an investment agreement and (c) an alleged 

breach of any right conferred, created or recognized by tribunal with respect to covered 

investment. It follows that the parties knowingly agreed on limiting the scope of disputes 

to be adjudged by the tribunal. In the case at hand, Cronos and Ruritania might have 

agreed to such limitation, too, but they did not. Therefore, they consciously and 

knowingly decided to give the tribunal wide discretion in adjudging claims of whatever 

basis. 

21. Finally, there are cases in which the Tribunal dealing with consent to arbitration of very 

similar wording ruled that a broad meaning should be ascribed to such consent. 

Consequently, such consent encompassed also contractual claims. 

22. In SGS v. Phlippines case the tribunal handled a consent of the following wording 

“disputes with regard to investments”
11

. It found that “it is not limited by reference to the 

legal classification of the claim that is made”, therefore it concerns expropriation claims 

as well as contractual claims
12

. Moreover, the tribunal took a view that a narrow meaning 

cannot be ascribed to a broadly formulated consent to arbitration contained in BIT just for 

the reason that parties to a contract stipulated an exclusive forum choice clause therein
13

. 

Eventually, it ruled that the consent in question concerned both treaty and contractual 

claims. 

23. The ad hoc Committee in Annulment Decision in Vivendi v. Argentine  case
 
presented the 

same opinion. The Committee’s view was based on literal reading of the consent, which 

led it to conclusion that: 

                                                 
11

 SGS v. Philippines, para. 130 

12
 Ibid. at para 131 

13
 Ibid. at para 134 
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“the requirements for arbitral jurisdiction in Article 8 [which contained consent 

in question] do not necessitate that the Claimant allege a breach of the BIT itself: 

it is sufficient that the dispute relate to an investment made under the BIT”
14

 

24. It followed that Claimant was entitled to submit treaty claims as well as contractual 

claims to the chosen forum. Additionally, the Committee supported its view by a notice 

that if the States were to restrict the consent exclusively to treaty claims, they would have 

done so expressly, as they did it with regard to “disputes concerning interpretation or 

application of this Agreement [bilateral investment treaty between France and 

Argentine].”
15

 

25. Conclusively, the scope of Parties’ consent to arbitration is broad enough to cover both 

treaty claims and contractual claims to be adjudged by this Tribunal. Therefore, Claimant 

submits that this Tribunal has jurisdiction rationae materiae.  

ii. Additionally, Umbrella Clause contained in Article 6(2) of BIT elevates 

breaches of contractual obligations to breaches of BIT 

26. Even if this Tribunal were to acknowledge that by virtue of Consent contractual claims 

are not within its jurisdiction, Claimant submits that umbrella clause contained in Article 

6(2) of BIT (hereinafter: “Umbrella Clause”) elevates breaches of contract to 

international level and therefore vests the Tribunal with the power to adjudge contractual 

claims. 

27. Claimant is aware of the ongoing debate over the effects of umbrella clauses commonly 

included in bilateral investment treaties. Nevertheless, it supports the view of the majority 

that such clauses should be rendered fully effective. 

28. It needs to be stressed that the wording of umbrella clauses is not uniform. Therefore, “a 

general discussion must allow for the variation in language of these clauses and the 

resulting differences in interpretation”
16

. In the case at hand, Umbrella Clause contained 

in Article 6(2) of BIT reads: 

                                                 
14

 Vivendi II, para 55 

15
 Ibid. at para 55 

16
 Schreuer p. 167 
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“Each Contracting State shall fulfill any other obligations it may have entered 

into with an Investor or an Investment of an Investor of the other Contracting 

State" 

29. Umbrella Clause in question does not differ from traditional umbrella clauses, even 

though there appears to be a slightly different wording. As one may read in a dictionary, a 

word “fulfill” as used in Umbrella Clause, is a synonym to the word “observe”, which is 

commonly used in bilateral investment treaty practice. Therefore, Umbrella Clause at 

hand should be treated no different and all considerations pertaining to umbrella clauses 

using word “observe” should apply there too. 

30. Due to the fact that very general language is used in the invoked provision, interpretation 

of Article 6(2) of BIT must be conducted in accordance with Article 31(1) of VCLT
17

. 

That means it must be construed “in accordance with its ordinary meaning” and “in light 

of treaty’s object and purpose”. 

31. Taking into account the ordinary meaning of Umbrella Clause, it is obvious that its scope 

is broad enough to cover contractual obligations entered into by Claimant and 

Respondent. The same view was presented by a tribunal in Siemens v. Argentine case
18

, 

which was dealing with an umbrella clause of very similar wording and ruled that “any 

agreement related to an investment that qualifies as such under the Treaty would be part 

of the obligations covered under the umbrella clause”
19

.   

32. It follows that the main motive for concluding bilateral investment treaties is affording 

wider protection to foreign investors in return for inflow of funds
20

. Therefore, 

undoubtedly umbrella clauses belong to group of significant instruments of investors’ 

substantive protection, and, as such, they ought to be interpreted as effectively granting 

such protection. 

                                                 
17

 see para. 14 above; 

18
 Siemens; 

19
 ibid. at para. 206; 

20
 See infra, para. 14; 



 

24 

 

33. Such stance is consistent with a widely accepted principle of international law, which was 

endorsed by the tribunal in Eureko v. Poland case
21

. 

It is a cardinal rule of the interpretation of treaties that each and every 

operative clause of a treaty is to be interpreted as meaningful rather than 

meaningless. It is equally established In the jurisprudence of international 

law, particularly that of PCIJ and ICJ, that treaties, and hence their clauses, 

are to be interpreted so as to render them effective rather than  

ineffective.
22

 

34. Therefore, in light of the aforementioned, Claimant submits that this Tribunal has 

jurisdiction rationae materiae due to Umbrella Clause contained in Article 6(2) of BIT, 

which elevates the contractual claims to international level. 

B. This Tribunal has jurisdiction over the claims submitted by Claimant 

(jurisdiction rationae personae) 

35. Tribunal’s jurisdiction extends exclusively to investors within the proper definition set 

out in investment treaty. In the case at hand, such definition is contained in Article 1.3 of 

BIT. Pursuant thereto: 

“The term “Investor” means with regard to each Contracting State: 

[…] 

(b) any entity which is established in accordance with, and recognised as a 

legal person by the law of that Contracting State, irrespective of whether or 

not its liabilities are limited and whether or not it is a profit seeking company, 

agency, association or firm; 

which is the owner, possessor or shareholder of an Investment in the territory 

of the other Contracting State." 
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36. This definition requires that proper corporate Investor  is duly registered as a legal person 

under the laws of the Contracting State and is an owner, possessor or shareholder of an 

Investment made in the other Contracting State. Claimant will demonstrate fulfilment of 

those requirements. 

37. Claimant is a company incorporated under the laws of Cronos
23

. Primarily registered as 

Business Holding XVII Corp. in 1983, twenty years later it was acquired by Contifica 

Enterprises Plc. and at that point renamed – Contifica Asset Management Corp
24

. 

Respondent never contested the fact that Claimant is duly incorporated under the laws of 

Cronos. 

38. On June 30, 2008, a share purchase agreement was concluded by Contifica Spirits and 

State Property Fund of Ruritania. Pursuant to that agreement, Contifica Spirits acquired 

all of the shares in FBI
25

. Subsequently, on March 17, 2010, as a result of intragroup 

restructuring, those shares were transferred to Claimant along with the principal 

Intellectual Property Rights exploited by FBI
26

. Therefore, Claimant became exclusive 

shareholder of FBI and owner of Intellectual Property Rights. 

39. As both aforementioned requirements are fulfilled, Claimant is proper Investor within the 

meaning of Article 1(3) of BIT. 

II. TRIBUNAL SHALL FIND CLAIMS ADMISSIBLE SINCE 

NATIONALITY PLANNING WAS NOT AN ABUSE OF PROCESS 

 

40. Respondent argued that the claims should be rejected by the Tribunal because the 

nationality planning practice was an abuse of process. Contrary to Respondent’s opinion, 

Claimant is entitled to freely structure its investment in a manner that affords maximum 

legal protection pursuant to widely accepted international practice (A) 
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A. Claimant is entitled to freely structure its investment in a manner that affords 

maximum legal protection under investment treaties. 

41. Any sufficiently prudent investor makes substantial efforts to organize his investment in a 

way that affords maximum legal protection under existing treaties.
27

Consequently 

investment restructuring is a common business practice that is also consistent with a 

fundamental purpose underlying every single investment treaty, which is to attract foreign 

investments
28

. Moreover, even Share Purchase Agreement made it perfectly allowable to 

transfer shares of FBI under art. 11(1). 

42. Nationality planning is also widely accepted in case law. In the milestone case of Aguas 

del Tunari v. Bolivia
29

 the tribunal contended, that it is not illegal to locate one’s 

operations in a jurisdiction that provides a beneficial regulatory and legal terms, including 

availability of an investment treaty
30

. The same view was endorsed in  HICEE v. 

Slovakia
31

: 

“[nationality planning is] (...) not unusual, nor is there anything in the least 

reprehensible about it; structured investments are commonplace.
32

.” 

43. Claimant is aware that benefits achieved through convenient restructuring of one’s 

investment have their limits and not every attempt of nationality planning will succeed. 

However,  unless certain exceptions occur, an investor has a right to act reasonably and 

protect its investments through rational nationality planning. In this case none of the 

known exceptions occurred.  

44. Firstly, transfer of shares from Contifica Spirits to Claimant was executed not only long 

before the actual commencement of a dispute, but even prior to the very facts that led to 

that dispute (a). Secondly, at the time the shares were transferred Claimant could not 

reasonably foresee that the particular measures adopted by Respondent would be adverse 

to Claimant’s investment and eventually lead to subsequent dispute (b). Finally, the 
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purpose for acquisition of FBI shares and IP rights by Claimant, was to enable long term 

restructuring policy of Contifica Group and not for the exclusive objective of 

commencing this arbitration (c).  

a)  At the time the shares were transferred Claimant could not reasonably 

foresee that the particular measures adopted by Respondent would be so 

adverse to Claimant’s investment and eventually lead to subsequent dispute. 

45. Generally, nationality planning may not be considered an abuse of process if it occurs 

prior to the existence of a fact potentially leading to a future dispute
33

. Thus, crux of the 

matter is timing of the efforts undertaken to obtain the right nationality by the investor. In 

the present case, Claimant acquired FBI shares and intellectual property rights prior to 

enactment of MAB act which is the first adverse measure undertaken by a state. 

Therefore, nationality planning may not be regarded as abuse of process. 

46. In Mobil v. Venezuela the Tribunal ruled that gaining access to arbitration through 

[bilateral investment treaty] was perfectly legitimate, as far as it concerned future disputes 

(was conducted ex ante).
34

 The same view was endorsed in Pac Rim Cayman v. El 

Salvador
35

: 

"[…] if a corporate restructuring affecting a claimant's nationality was made 

in good faith before occurrence of any event or measure giving rise to a later 

dispute, that restructuring should not be considered as an abuse of process
36

" 

47. Other Tribunals have also found that corporate restructuring is permissible as long as it is 

not made "after the fact"
37

. In Société Générale v. Dominican Republic
38

 the Tribunal 

stated that: 

“[…] the transaction in question must be a bona fide transaction and not 

devised to allow a national of a State not qualifying for protection under a 
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treaty to obtain inappropriate jurisdictional advantage otherwise unavailable 

by transferring its rights after-the-fact to a qualifying national […]
39

” 

48. Under the circumstances of the case, almost six months elapsed between enactment of 

MAB act and acquisition of shares by Claimant. MAB Act might be considered as the 

first distinguished action of Respondent leading to a future dispute. Subsequently there 

were several other measures, which exacerbated the situation such as enactment of Health 

Ordinance and detention of Claimants executive officers. These three measures jointly 

triggered a commencement of the arbitration. Therefore, if MAB Act is the first 

distinguishable act that led to future dispute and it was enacted not earlier than 6 months 

after acquisition of shares by Claimant then it is clear that the corporate restructuring in 

this case took place after the occurrence of the fact constituting borderline between 

righteous nationality planning and abuse of process. Hence, Pac Rim Cayman test has 

been fulfilled and Claimant’s actions are justified under international law and its claims 

are admissible. 

b) Claimant, at the time the shares were transferred, could not reasonably 

foresee that the particular State's adverse measures would lead to subsequent 

dispute. 

49. Investment claims are admissible unless, at the time of the restructuring of investment, a 

dispute is reasonably foreseeable.
40

 Such dispute must be specific and highly probable
41

. 

In Pac Rim Cayman LLC v. The Republic of El Salvador the Tribunal said that: 

"In the Tribunal’s view, the dividing-line occurs when the relevant party can 

see an actual dispute or can foresee a specific future dispute as a very high 

probability and not merely as a possible controversy. In the Tribunal’s view, 

before that dividing-line is reached, there will be ordinarily no abuse of 

process; but after that dividing-line is passed, there ordinarily will be.
42

" 

50. Specificity of a dispute must be analyzed on a case by case basis, however, this notion is 

especially designed to prevent investors from “unacceptable manipulations”
43

 in bad 
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faith, which would constitute illegal treaty shopping. In this case, Claimant had no bad 

faith and did not commit any “unacceptable manipulations” regarding transfer of shares. 

51. Under the circumstances, Respondent is trying to impute Claimant’s capability to foresee 

the adverse measures from the sole fact that one of the local political parties, in the 

election phase, vaguely touched upon the subject of the reduction of alcohol consumption. 

This however would be an unreasonable assumption that would lead to the incorrect 

conclusion that Claimant could have predicted Respondent’s adverse measures.
44

 This is 

evident from three important facts of the case: 

1) Measures concerning restriction on alcohol consumption were merely mentioned in 

the media, yet nothing was said about prohibition on marketing of alcohol.
45

 

2) There are many alternative means Respondent could have undertaken to effectively 

reduce consumption of alcohol, especially these that would not expropriate 

Claimant’s investments in Ruritania, such as public funding of mass – media 

campaigns promoting healthy lifestyle, alcohol addicts support groups, addiction 

prevention institutions.   

3) Finally, prior to the acquisition of shares by the Claimant there was not even the 

slightest shade of friction between Claimant and Respondent and their cooperation 

remained beneficial for both sides.
46

 

Consequently, it remains mystery to Claimant why would Respondent allege that 

Claimant should have anticipated tougher regulations in the near future.  It has been 

explained that the threshold for the notion of foreseeability requires foreseeability of a 

specific, probable dispute. Such elusive and general idea of one of all too many promises, 

made by one ambitious political party dreaming of winning elections may not suffice to 

impute on Claimant an “unacceptable manipulation”.
47

In fact, a specific and highly 

probable dispute was not foreseeable at the time of transfer of shares, therefore there 

could be no abuse of process. 
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c) Finally, the purpose for acquisition of FBI shares and IP rights by Claimant, 

was to enable long term restructuring policy of Contifica Group and not for 

the exclusive objective of commencing this arbitration 

52. Respondent incorrectly noted that the claim is an abuse of process because “the shares in 

FBI as well as IP rights were transferred to Claimant for the exclusive purpose of 

commencing arbitration
48

.” 

53. The purpose of the transfer of FBI shares was indeed to achieve further protection of 

Contifica Group assets. However, the existence of bilateral investment treaty was only 

one of the many other factors considered. First of all, Contifica Group planned the 

restructuring based on the existence of a Contifica Group member in the respective 

jurisdiction. Furthermore, the Group analyzed the jurisdictions offering most favorable 

legal provisions concerning tax law. Finally, the jurisdiction having most investor – 

friendly environment was chosen.
49

 Therefore, it is a gross misstatement of facts that the 

only purpose of transferring FBI shares to Claimant was to achieve treaty protection. 

54. Nevertheless, even if hypothetically achieving treaty protection was the only purpose of 

restructuring Claimant's investment this would have no effect on admissibility. In 

Millicom v. Senegal
50

 the tribunal said that: 

“Even if it is possible, or even likely that the choice of the subsidiaries was 

also made considering the protection that their domicile could afford them, 

this fact alone could not constitute an abusive solution.
51

" 

55. What is more, Claimant was established long before acquisition of shares. It was part of 

the Contifica Group since 2003 and conducted series of business activities, mainly 

administering Contifica Group assets
52

. Therefore Claimant is not merely a shell 

company. Transfer of shares was only a part of long lasting restructuring policy adopted 

by the Contifica group and had little to do with actual claims under BIT at that time. 
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56. Consequently it has to be stated that the reason to choose Claimant as a party of a share 

purchase agreement, was fully legitimate and based on more than just intention to 

commence arbitration proceedings against Respondent. Ultimately, it was a decision 

based on reasonable economic factors. 

57. In conclusion claims are admissible because transfer of shares took place long between 

the facts that subsequently led to the dispute. Moreover at the time when transfer of 

shares occurred the dispute was not even foreseeable. Finally, shares were acquired by 

Claimant which existed in Cronos for a significant amount of time and transfer of shares 

was a part of long lasting restructuring policy of Contifica Group. 

III. CONTRACTUAL CHOICE OF FORUM CANNOT PREVENT CLAIMANT 

FROM COMMENCING ARBITRATION UNDER THIS TRIBUNAL. 

 

58. In the case at hand Respondent violated Fair and Equitable Treatment Clause by violating 

contractual warranty. Such contractual claim must be distinguished from claims under 

BIT
53

, however it shall also be admissible in the proceedings because contractual 

violations may constitute treaty violations under umbrella clause provided for in art. 6(2) 

BIT and due to the fact that it was substantially based upon infringement of Fair and 

Equitable Treatment clause stipulated art. 2(1)(b), therefore it may be admitted in the BIT 

proceedings. 

59. Respondent argues that Tribunal should not admit the contractual claim because of 

exclusive contractual choice of forum in art. 14(2) Share Purchase Agreement, which is 

pointing to the International Chamber of Commerce as rightful institution to hear the 

matter, not this Tribunal
54

 

60. First of all, the effect of umbrella clause stipulated in art. 6(2) BIT a breach of contractual 

obligations may constitute a violation of BIT
55

. Consequently, every breach of contract 

must be treated as a breach of BIT itself. 
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61. The principle that a violation of contract may amount to violation of a treaty and therefore 

be recognized by the treaty based tribunal was found binding even without umbrella 

clause. In Lanco v. Argentina
56

 a tribunal admitted a contractual claim in ICSID 

arbitration proceedings despite the forum selection clause to the contrary stipulated in the 

contract
57

. Therefore, a dispute resolution clause contained in BIT, prevailed over the 

contractual clause.
58

 Claimant is in the same position. Its contractual claim is perfectly 

admissible because the umbrella clause stipulated in art. 6(2) BIT elevates contractual 

violation to treaty violation. 

62. Secondly, in the unlikely event that the Tribunal should disagree with applicability of the 

umbrella clause it has to be stressed that fundamental basis of the claim is based on the 

infringement of BIT. In Vivendi II v. Argentina
59

 the tribunal recognized that where 

“essential basis of a claim” is treaty rather than a contract then the claim shall be 

admissible.  

63. In the case at hand, Claimant seeks compensation for expropriation, violation of Fair and 

Equitable Treatment and Full Protection and Security standard.  These claims are all 

based on treaty violation. Even the breach of contractual warranty must be considered an 

infringement of Claimants legitimate expectations and in consequence Fair and Equitable 

Treatment obligation under art. 2(1)(b) BIT. Thus, the contractual claim for breach of 

contractual warranty is admissible because it is substantially based on treaty 

contravention. 

64. Thirdly, even an exclusive contractual choice of forum may not impair capability of this 

Tribunal to admit contractual claim:
60

  

 “ [T]he existence of an exclusive jurisdiction clause in a contract between 

the claimant and the respondent state or one of its subdivisions cannot 

operate as a bar to the application of the treaty standard […] A state cannot 
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rely on an exclusive jurisdiction clause in a contract to avoid the 

characterisation of its conduct as internationally unlawful under a treaty”
61

 

65. In conclusion, Tribunal shall find contractual claims admissible, because the contractual 

choice of forum cannot override the provisions of the BIT. As noted by Schreuer separate 

treatment of contract claims and treaty claims leads to situations where claimant may be 

compelled to pursue its claim through different procedures. Such solution would be 

completely uneconomical and contrary to the goal of reaching final and comprehensive 

resolution of disputes
62
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ARGUMENTS ON MERITS 

IV. RESPONDENT INDIRECTLY EXPROPRIATED CLAIMANT’S 

INVESTMENT IN RURITANIA BY ENACTING MAB ACT AND 

HEALTH ORDINANCE WHICH AMOUNTED TO CREEPING 

EXPROPRIATION 

 

66. Respondent undertook measures that constituted creeping expropriation and an 

infringement of Ruritania’s international obligations under art. 4(1) BIT. Due to the 

enactment of MAB Act and the Health Ordinance based on the flawed HRI report, 

Claimant was indirectly expropriated of the enjoyment of its investment in Ruritania (A). 

These measures were not regulatory measures (policy powers) exempting Respondent 

from liability, because they were implemented in violation of due process of law principle 

and specific commitments given to Claimant (B). Consequently, Claimant is entitled to 

full damages for the loss exclusively caused by the government of Ruritania. 

67. Pursuant to art. 4(1) BIT investments may not be directly or indirectly expropriated or 

subjected to any other measure having equivalent effect to expropriation. Although art. 

4(1) does not specify measures constituting indirect expropriation, this Tribunal should 

refer to the existing case laws and jurisprudence that constitute persuasive authority, even 

if it is not binding precedents.
63

  

68. It is well established that although an indirect expropriation leaves the investor’s title 

untouched it deprives him of the possibility of utilizing the investment,
64

 its economic 

benefit and value. Therefore, certain actions may amount to expropriation even though 

there is no explicit taking of property and an investor retains the formal title to its 

investment or its full control.  
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69. What is more, when assessing expropriation consideration must be given to the actual 

effect, not intention of a state.
65

 This effect must be substantial and not temporary.
66

 A 

measure will generally constitute deprivation of economic use and enjoyment of 

investment if:  

“it has substantial effect of an intensity that reduces and removes the 

legitimate benefits related with the use of the rights targeted by the measure 

to the extent that they render their further possession useless”
67

.  

70. It has long been accepted that an expropriation may occur in stages, through a series of 

separate (not related) acts constituting “creeping expropriation”
68

. Consequently, it has 

been noted in Siemens v. Argentina, that  

“the last step in a creeping expropriation that tilts the balance is similar to 

the straw that breaks the camel's back. The preceding straws may not have 

had a perceptible effect but are part of the process that led to the break”.
69

 

71. Claimant is a member of Contifica Group that bought shares in FBI.
70

 Prior to acquisition 

of FBI, Ruritania’s economy was severely affected by financial crisis to such extent that 

Respondent was forced to sell FBI to remedy the situation
71

. Following the purchase of 

shares Contifica Group decided not to exploit a difficult situation of Ruritania’s economy 

and profit short term from the acquisition. In fact, Contifica Group acted as a prudent 

investor who reaches decisions based on the justified, rational assumption that any 

considerate investment must bring returns, but in a long run.  

                                                 
65

 Schreuer pp 112 - 115; Tecmed; Azurix; Starret Housing; Metalclad; Phels; Santa Elena; 

Bioune;  

66
 Norwegian Shipowners'; Goetz; Middle East Cement; Metalclad; CME; Brownie; 

67
 RFCC; 

68
 Generation Ukraine; Tradex; Siemens; 

69
 Siemens; 

70
 St. Cl. para7 in connection; 

71
 St. Cl. Para 6; 



 

36 

 

72. Therefore, Contifica Group invested heavily in technology, design and equipment
72

, 

which had an invigorating effect on the entire of Ruritania’s economy and increased FBI 

production capabilities by incredible 30 %
73

.  

73. Moreover, Contifica Group proved to be a socially responsible investor who set the 

labour safety standards at the highest level in the whole country, thereby positively 

affecting Ruritania’s society. Claimant, acting as a subsidiary of Contifica Group
74

, was a 

natural partner not only of the government, but even more of a society of Ruritania
75

, a 

partner that acted in reliance that the other  party would naturally honour its side of the 

bargain.  

74. In the light of the above,   

1. the enactment of MAB Act that prevented marketing of FREEBREW due to 

unreasonable imposition of ban on sale of beer in bottles exceeding 0.5 l
76

, and 

2. the enactment of Health Ordinance, which led to commencement of aggressive 

actions stigmatizing FREEBREW, even though the Ordinance was based on the 

flawed methodology, 

3. - when considered cumulatively, destroyed Claimant’s investment thereby leading to 

indirect expropriation in violation of art. 4(1) BIT and Claimant’s legitimate 

expectations.  

A. MAB Act and Health Ordinance, considered cumulatively, destroyed Claimant’s 

investment in Ruritania, by depriving Claimant of the enjoyment of its 

intellectual property rights and substantially diminishing the value of Claimant’s 

investment.   

75. Respondent enacted two legal acts: MAB Act and Health Ordinance which jointly 

constituted creeping expropriation. Expropriation of Claimant’s investment was reflected 
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in substantial reduction of the value of its investments and it made Claimant’s intellectual 

property rights useless.  

76. Firstly, Respondent enacted MAB Act which prohibited selling of FREEBREW in the 

0.8l. bottles. This forced Claimant to sell FREEBREW in an average container and made 

Claimant suspend bottling of other products in order to commence sophisticated 

reconfiguration of the bottling line for FREEBREW which took almost 6 months and was 

finished in April 2011. This was the necessary measure to mitigate further loss. Despite 

this enormous effort, Claimant’s sales dropped by 60% causing USD 10 million loss.  

77. However, MAB Act did much more than just obstructed sales of beer in 0.8l containers. 

These bottles contributed to the commercial success of FREEBREW since FREEBREW 

was the only beer at the market sold in 0.8 l. bottles
77

. It is well established that a brand 

may embody a particular lifestyle and the ideas standing behind it. This may even go far 

beyond the simple taste of a product, just like a Coca - Cola brand managed to exceed the 

taste of the black coloured substance it sells. FREEBREW bottles made the beer 

recognizable in the same manner clients all over the world recognize Mercedez Benz for 

the famous sign of the vehicles or Coca – Cola for the distinguishable shape of its bottles.  

78. Therefore, by enacting MAB Act Respondent did not only diminish production 

capabilities of Claimant but even more, it devastated the FREEBREW brand. Thus, MAB 

Act stripped Claimant of the enjoyment of its investment to such extent that they rendered 

the further possession of the intellectual property rights and FBI shares useless. 
78

 

79. Secondly, On June 30, 2011, Respondent issued another act - Health Ordinance. The act 

required that all products containing Reyhan, herbal substance accountable for the 

outstanding taste of FREEBREW, be labelled with a following warning: 

“This product contains Reyhan concentrate, consumption of which according 

to the results of scientific research may lead to higher risk of cardiac 

complications”. 

80. The implementation of the ordinance violated the principle of due process of law (see pp 

95 – 99 infra) and was an infringement of the guarantee under Share Purchase 
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Agreement.
79

 Consequently, it led to incorrect and wrongful association of FREEBREW 

brand with cardiac problems and further contributed to expropriation of Claimant’s 

investments. 

81. Subsequent consequences were disastrous and the sales of FREEBREW dropped by 

further 20%. Claimant’s revenues in 2011 toppled to as little as 10% of the revenues from 

2009, which was a direct and indispensable result of two acts implemented by 

Respondent: MAB Act and health ordinance.  

82. Moreover, Claimant was deprived of the enjoyment of its intellectual property rights 

because MAB Act and Health Ordinance rendered FREEBREW brand and trade dress 

useless. Despite that, Respondent argues that Claimant was not expropriated from these 

rights because they were still existent in the appropriate register
80

. It remains a mystery, 

why would Respondent confuse registration of intellectual property rights with their 

effective use. As was explained above (see para 68) finding of expropriation does not 

require loss of title to the property nor loss of control. This view has been confirmed in 

Starret Housing v. Iran that: 

“it is recognized in international law that measures taken by a state can 

interfere with property rights to such an extent that these rights are rendered 

so useless that they must be deemed to have been expropriated”.
81

  

83. More importantly, under Ruritanian Law, registration of a trademark is cancelled if the 

trademark is not in use for five years.  

84. Under the circumstances, Claimant suffered enormous loss (see para 76 infra) and could 

not make any use of the intellectual property rights it held. First of all, the trademark of 

FREEBREW was wrongfully associated with cardiac problems, effectively deterring any 

prospective customer. Secondly, the trade dress rights were completely useless when the 

government prohibited sales of FREEBREW in the original 0.8l bottles. Respondent is 

right that the intellectual property rights of Claimant were still listed in the appropriate 

registry, but ignores the fact that the registration does not mean Claimant could not enjoy 
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these rights. Yet, contrary to what Respondent is seemingly trying to impute, a ship is 

built to sail on sea, not to be kept in port.  

B. MAB Act and Health Ordinance were not regulatory measures exempting 

Respondent’s liability for expropriation (policy power) 

85. Respondent is desperately trying to conceal the expropriatory measures behind the veil of 

regulatory actions
82

. However the doctrine of regulatory measures is not applicable to the 

circumstances, when the public act is discriminatory, irresponsible, whimsical decision of 

a government, issued without due process of law, without regard to its consequences and 

in complete ignorance of facts. Not every act, under any circumstances, can justify 

depriving a party of her rights
83

. Therefore, MAB Act and Health Ordinance are not 

regulatory measures exempting Respondent from liability for expropriation. 

86. Firstly, with regard to MAB Act, Claimant does not oppose to the general restrictions on 

marketing of beverages at sport events but to the discriminatory measures affecting its 

investment in a manner which is discriminatory, out of proportion and unfair.  

87. In Methanex v United States
i84

, a tribunal ruled that: 

 “(..) [only] a non-discriminatory regulation for a public purpose, which is 

enacted in accordance with due process and, which affects, inter alias, a 

foreign investor or investment is not deemed expropriatory and compensable 

unless specific commitments had been given by the regulating government to 

the then putative foreign investor contemplating investment that the 

government would refrain from such regulation.”
85

 

88. Firstly, MAB Act was a discriminatory measure in fact, not in law. FREEBREW was the 

only beer in Ruritania sold in 0.8 l. bottles
86

. Therefore, the measure implemented 

effectively restricted only one product on the beer market FREEBREW.  
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89. Secondly, if it comes to Health Ordinance, even the most health oriented state acts may 

not prevail over the sanctity of an agreement and if such acts lead to indirect 

expropriation of Claimant investment, then they may constitutes violation of art. 4(1) 

BIT.  

90. Health Ordinance does not meet Methanex test. It was based on flawed methodology (a), 

was enacted with violation of due process of law principle (b) and was against the 

specific commitments given to Claimant (c). As a result, the measures so uniquely 

described by Respondent as a “cautious approach”
87

 were rather blatantly misconceived 

abuse of sovereign power to legislate and further contributed to Claimant’s expropriation. 

a) First of all, HRI report was based on flawed methodology and cannot be 

regarded as credible and scientific research because its analysis was not 

sufficiently thorough. 

91. A statement that consumption of FREEBREW “may lead to higher risk of cardiac 

complications” is a gross misrepresentation of facts. It was based on HRI report produced 

by state funded agency and concerning effects of Reyhan intake, substance. However, the 

report did not investigate the effects of daily consumption of Reyhan in quantity found in 

FREEBREW, which is significantly smaller than the dosage considered in the research 

(ratio 0,03 - 0,05 in FREEBREW to 0,15 – 0,18 in HRI report). This violation of 

responsible data collection in the process of scientific research is of vital importance. 

92. There are plenty of well-known substances whose consumption may be harmful when 

taken in too high dosages. Yet, these substances are widely regarded as beneficial to 

health if taken under appropriate conditions. For example, the abundance of scientific 

research has proved that moderate intake of red wine or cognac reduces heart disease 

risk
88

, still it is obvious that too high consumption of these substances may counteract and 

become detrimental to anyone’s health.  
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93. Moreover, HRI report has failed to take into account all the other factors whose negative 

effect on cardiac system is widely accepted, e.g. smoking, diet and weight
89

 . It is hardly 

understandable, why would the “most respected medical institution”
90

 publish a document 

containing gross allegations, unjustified by scientifically credible research. This means 

that either the authors of the report were ignoramus, who only mistakenly found 

themselves in the field of science (which Claimant finds highly doubtful) or the 

government made a conscious decision to ignore the voice of reason and enact the 

ordinance based on simplistic, neglectful documentation having nothing in common with 

science. 

94. Claimant’s concerns regarding the credibility of the report are substantiated by the mere 

fact that Respondent chose not to respond them at all. 

b) Claimant was denied any right to challenge the ordinance or participate in 

legislation process, even though the ordinance directly affected its rights 

under BIT and Share Purchase Agreement. 

95. The ordinance adopted by Respondent heavily affected Claimant’s rights under BIT and 

Share Purchase Agreement. 

96. Claimant understands how most demanding burden it is to run the government. Therefore, 

it decided to help the government of Ruritania and provided it with the comments to the 

HRI report in order to allow for an aware, conscious and thoroughly researched decision 

that would be based on something more than mere allegations presented in the report (see 

pp 91 – 93 supra. Claimant pointed out numerous flaws in the report and submitted an 

ancillary report conducted by an independent scientist, who indicated that the HRI report 

failed to consider other factors affecting cardiac system, e.g. smoking or diet. 

97. Respondent’s opinion that “Claimant relies on a different report by an expert it chose and 

paid to”
91

 remains incomprehensible. First of all, the independent report is in compliance 

with logical reasoning (see p 92 supra). Secondly, it remains a complete hypocrisy that 

the government of Ruritania refuses to recognize complaints raised by Claimant’s expert 

because he is “chosen and paid to” by Claimant, yet Respondent bases entire ordinance 
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on the report by the institution, created by the government and funded by it. While 

Claimant’s expert may have many other clients and runs independent career, the existence 

of the HRI is completely based and determined by the government, the very body that 

requested the report at first. 

98. Finally, even if the misrepresentations contained in the HRI report were true 

(hypothetically) that would mean that Respondent violated guarantee under appendix 7 of 

the Share Purchase Agreement: 

“The Seller represents and warrants that 

9.2.1. To the best of its knowledge the products of the Brewery do not pose 

any risks to the consumers, other than those which are ordinary for similar 

alcoholic beverages.” 

99. This agreement was concluded in June 31, 2008. Yet according to the interim report from 

2005
92

, the government of Ruritania was in possession of a document containing the same 

allegations associating Reyhan with cardiac problems. If the government knew of the 

cardiac problems allegedly caused by Reyhan then why did it guarantee to the contrary? 

Perhaps, the government did not itself belief in the credibility of the research. 

c)  Health Ordinance was implemented against the specific commitments given 

to Claimant 

100. Specific commitments lead to investor’s legitimate expectation that his investment 

would be secured, therefore when violation of legitimate expectation occurs any tribunal 

will be more likely to find expropriation
93

.  Legitimate expectation is created by a 

contracting party's conduct. This conduct must cause investor to rely on said conduct, 

such that a failure to honour those expectations could cause the investor to suffer 

damages
94

.  It may also be based on contract, or other assurances made or on 

representations made by the State which were considered when taking the investment, 

such as explicit contractual guarantee
95

.  
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101. Claimant reasonably expected that its investment would be protected by the State of 

Ruritania who has benefited greatly from the investments of Contifica Group (see pp 71 – 

72 supra), who agreed upon investment protection by signing BIT and who, above all, 

contractually guaranteed that FREEBREW does not create any health risks other than 

those naturally caused by alcoholic beverages
96

. 

102. Under the circumstances, no prudent investor could predict the measures undertaken by 

Ruritania
97

. The simple fact that a new party won the elections
98

 may not be considered 

sufficient to predict that the laws and international obligations would be breached
99

.  

103. It has already been stated that Claimant made significant investments in reasonable 

assumption of their long – term recovery (see p 71 supra). Respondent violated these 

expectations by establishing severe measures stigmatizing FREEBREW, effectively 

disposing Claimant of any use of its intellectual rights and devastating the whole brand. 

Thus, Health Ordinance was enacted in violation of Claimant’s legitimate expectation and 

against specific commitments given to Claimant. Therefore, Health Ordinance may not be 

excluded from analysis of creeping expropriation because it does not meet standards 

required for regulatory measures. Consequently, since MAB Act and Health Ordinance 

do not enjoy exclusion under policy power doctrine (see IV B supra) they must be 

analysed jointly in finding of expropriation. 

104. MAB Act and Health Ordinance, when considered cumulatively, “eroded the 

[Claimant’s] rights to its investment to an extent that is violative of the relevant international 

standard of protection against expropriation”100 Such sinister effect is widely regarded to as 

the “creeping expropriation” because “the rules on protection of foreign investments must 

not be circumvented by way of splitting a measure amounting to an indirect expropriation 
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into a series of cumulative steps which, taken together, have the same effect on the 

foreign owner.”
101

 

105. This “erosion” of Claimant’s investment was caused by the arbitrary abuse of state 

public powers over a private company acting in hope of monetizing its investment in the 

long run. If BIT protection was not provided especially for such situations, then it is 

hardly conceivable what circumstances would suffice to trigger the protection. The 

contrary interpretation would not only render this BIT ineffective but would similarly 

affect dozens of other, similarly worded agreements in the area of international 

investment law.  

106. Therefore, although Respondent struggled to conceal the expropriatory actions behind 

the veil of regulatory measures, innocently implemented with all the best intention of 

increasing public health such actions may not circumvent BIT protection. Consequently, 

Claimant’s investments were expropriated in violation of art. 4(1) BIT and Claimant is 

entitled to full damages for the loss exclusively caused by the government of Ruritania. 

V. ALTERNATIVELY, RESPONDENT VIOLATED ITS OBLIGATION 

TO TREAT CLAIMANT FAIRLY AND EQUITABLY AND TO 

ACCORD CLIAIMANT FULL PROTECTION AND SECURITY 

 

107. Respondent’s actions constitute an illegal expropriation of investment and consequently 

justify the claims pursued in these proceedings. However, even if this Tribunal decides 

otherwise, Respondent is also liable for breach of the obligation to “(…) accord 

Investments by Investors of the other Contracting State fair and equitable treatment as 

well as full protection and security under this Treaty.” (art. 3(1)(b) BIT). 

108. Respondent violated both obligations deriving from art. 3(1)(b) BIT. It has already 

conceded that the arrest of Messrs Goodfellow and Straw constituted a breach of its 

obligation to provide full protection and security
102

, which substantiates the claim for 

moral damages (see VI infra). The arrest of Claimant’s employees, however, was just the 
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last element in the chain of actions leading to the downfall of Claimant’s investment in 

Ruritania.  

109. First, Respondent changed the legal framework of the Claimant’s investment in spite of 

previously having made Claimant believe that it would be able to run its newly acquired 

business [A]. Nevertheless, despite having sustained serious losses, Claimant still 

attempted to save its business in Ruritania, bearing in mind not only its own welfare, but 

also its social responsibility for its Ruritania employees. Unfortunately Respondent did 

not share this thoughtful attitude, deciding to adopt legislation even more harmful for 

Claimant, basing it on nothing more than groundless accusations of a group of researchers 

[B]. As a result, Respondent first led Claimant to the justified expectation that it was 

acquiring a promising business entity, then – it violated that very expectation by enacting 

legislation that made FBI virtually unable to operate at Ruritanian market. 

A. Respondent changed the legal framework of the Claimant’s investment despite 

having created the legitimate expectation that Claimant would be able to fully 

enjoy its rights with regard to the investment 

110. Respondent failed to observe its obligation to provide Claimant with stable legal 

framework that would enable the latter to freely operate at Ruritanian market. Respondent 

made specific commitments that were the basis for Claimant’s legitimate expectation that 

it would be able to fully enjoy its rights as the owner of FBI [see para 100 supra]. Despite 

having done that, Respondent enacted MAB Act and Health Ordinance making it 

impossible to use the trademarks belonging to FBI and substantially diminishing sales of 

FREEBREW (see para 76 supra). Consequently, Respondent’s actions breached the fair 

and equitable treatment obligation. 

111. Article 2(1)(b) BIT imposed on Respondent an obligation traditionally included in the 

majority of international investment treaties – an obligation to treat the foreign investment 

in fair and equitable manner. This provision is without a doubt broad and general but it 

imposes several specific obligations on the host state. In assessing whether any of these 

obligations were breached several tribunals applied the test of legitimate expectations
103

. 
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112. Therefore to find a host state responsible there must be reasonable, legitimate 

expectations of an investor (1) on which it relied (2), which were first induced (3) and 

later contradicted by a host state (4). 

113. The expectations may be induced not only by explicit assurances or guarantees made by a 

host state but also by other actions that may lead an investor to relying on certain legal 

regulations, policies etc. In particular, the legitimate expectations may be induced by the 

contractual relations between a host state and an investor
104

. Furthermore, while assessing 

whether the expectations of an investor were created by a host state, it is necessary to take 

into account the actions of all branches of the government agencies and officials of the 

state since all these entities must be treated as one unit when it comes to the relations 

between a host state and an investor
105

. 

114. It must be stressed that the legitimate expectations of an investor may in particular pertain 

to the legal framework in which it operates
106

. A host state therefore has to maintain the 

stability of the legal system to the extent of the expectations it induced. The protected 

expectations of an investor must be determined for the time it acquired the investment
107

. 

In Eureko v. Poland the tribunal decided that Poland violated the legitimate expectations 

of an investor who acquired minority participation in a Polish company and later was 

refused to buy further shares due to the change of Poland’s privatization policy. The 

tribunal determined that the investor could have reasonably expected that it would be able 

to take control over the company, as it was guaranteed in the agreement with Poland. 

Consequently, changing the legal framework in which the investor operated constituted 

the breach of the fair and equal treatment obligation. 

115. In the case at hand Respondent relied on a legitimate expectation that it would be able to 

run its newly acquired business in the legal framework allowing it to freely use the most 

valuable assets of FBI – its brand and FREEBREW beer. Claimant did not count on any 

preferential treatment or active support from the host state. Its only hope, a truly modest 
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and reasonable expectation, was that the government of Ruritania would not hinder its 

operations. 

116. Claimant obviously relied on the expectations mentioned above. First, it decided to 

conclude the contract with Respondent. It is impossible to believe that it would do so, 

without relying on the belief that it would be able to run its business in Ruritania. To 

claim otherwise would mean to say that Contifica Group willfully and knowingly 

acquired a business entity with trademarks it could not use and with the products it could 

not sell, paying in exchange USD 300,000,000
108

. Second, Claimant invested in FBI 

making it a state of the art facility, with highest labour safety standards in Ruritania
109

. 

This also shows that it believed in the possibility of operating in Ruritania. 

117. The aforementioned expectation was both reasonable and induced by the actions of 

Respondent. It was Respondent who offered to sell FBI in the first place, together with its 

trademarks and assurance that the products of FBI did not pose any extraordinary health 

risk. Respondent assured Claimant that FREEBREW did not “pose any risks to the 

consumers, other than those which are ordinary for similar alcoholic beverages”
110

 

despite knowing about the long-term research conducted by HRI and having obtained an 

interim report in 2005. The fact that the contract was concluded with the State Property 

Fund of Ruritania bears no importance in this case, since it is an agency of the state and 

thus its actions are attributable to Respondent.  

118. As a consequence, no reasonable investor would expect that Respondent would sell one 

of its business entities for a remarkable price and then strip it off its trademarks and make 

it virtually impossible to operate. Quite contrary, Claimant only believed that Respondent 

would not hinder the conduct of its business in Ruritania. Unfortunately, the government 

of Ruritania decided to change the rules in the middle of the game – first it sold an 

allegedly full-value asset to Claimant, then it practically annihilated the business of 

Claimant by making it impossible to commercially use its trademarks and attacking FBI’s 

most popular product – FREEBREW (see IV supra). 
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119. In conclusion, Respondent violated the obligation to treat Claimant’s investment fairly 

and equitably. Just like in Eureko v. Poland Respondent first induced an expectation that 

Claimant would be able to operate in Ruritania and then drastically changed the legal 

framework making Claimant’s investment practically worthless. Consequently, CAM’s 

claims are fully justified. 

B. Respondent changed the legal framework of the Claimant’s investment in an 

arbitrary manner 

120. Respondent further violated the fair and equitable treatment obligation by basing its 

harmful decision on a questionable report without giving due consideration to the 

objections raised by Claimant. Respondent acted in an arbitrary manner and violated the 

fair and equal treatment standard.  

121. “If the investment has been subject to arbitrary or capricious treatment by the host State, 

the fair and equitable standard has been violated”
111

. The standard stipulated in art. 

2(1)(b) BIT prevents host states from using its powers, including legislative powers, in an 

unreasonable, unfair, capricious manner. In other words, if a host state injures the 

investment protected by the fair and equal treatment clause, it needs to prove that its 

actions were based on objective grounds. 

122. Respondent arbitrarily injured the investment of Claimant by practically depriving it of 

the possibility to sell its most popular product – FREEBREW beer. Respondent based its 

decision on HRI Report insinuating that the consumers of FREEBREW were more 

exposed to several health problems. Respondent arrogantly ignored, however, that HRI 

Report concerning FREEBREW was created with omissions of certain significant facts: 

the dosage of Reyhan added to FREEBREW and individual factors influencing the 

participants of the research (see pp 91 – 94 supra). 

123. Ignoring these significant factors deprives HRI Report of any value as a source of 

scientific knowledge (see pp 91 – 94 supra) that could justify such severe actions against 

FBI’s FREEBREW. In fact, the aforementioned report was questioned by CAM but the 

report prepared by Claimant’s specialist was ignored by Respondent. This shows clearly 

that Respondent used flawed HRI Report as merely formal basis for taking immediate 
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adverse actions against CAM, i.e. imposing an obligation to place warnings on the 

products containing Reyhan which created an opportunity for the competitors of Claimant 

who initiated a full-scale media campaign against FREEBREW. Regrettably, as a 

consequence of the actions of the government of Ruritania, Claimant was practically 

squeezed out of the market, despite being guaranteed fair and equal treatment as well as 

full protection and security. 

124. Consequently, Respondent had no objective grounds to injure the investment of CAM. 

Claimant specifically presented why HRI Report does not justify the actions against FBI 

but Respondent chose to ignore that. Therefore, Respondent’s actions were arbitrary and 

capricious which constitutes a violation of art. 2(1)(b) BIT. 

C. Respondent violated its obligation to accord Claimant full protection and 

security by illegally arresting the officers of Claimant 

125. Respondent was obliged not only to treat Claimant fairly and equitably, but also to accord 

Claimant full protection and security. Respondent failed to fulfil this obligation using its 

own officials against Claimant. First, it arrested two head officers of Claimant without 

any legal basis. Second, it apparently passed the video recording of the detention to 

Ruritania’s most popular TV station, which ultimately destroyed Claimant’s investment. 

Consequently, Respondent breached art. 2 BIT one more time. Therefore, Respondent is 

liable for the material damage incurred by Claimant in result of unlawful detention of 

Claimant’s executives. 

126. The full protection and security clause imposes an obligation on a host state to prevent 

third parties from damaging the foreign investment. However, “whenever state organs 

themselves act in violation of the standard or significantly contribute to such action (...) 

the state will then be held directly responsible”
112

. The scope of the full protection and 

security clause must be interpreted broadly, in line with its wording – the treaty provides 

not for any protection but for full protection and security. Consequently, in Azurix v. 

Argentina an arbitral tribunal found that the clause encompasses also the situation in 

which there was no physical violence or damage. Another arbitral tribunal reached a 

similar conclusion in Siemens v. Argentina with regard to the standard of protection of 

intangible assets. 
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127. In the case at hand, the law enforcement agency of Ruritania commenced investigation 

against two executives of Contifica Group and FBI itself on suspicion of alleged bribery 

of officials of state fund in Ruritania. Nevertheless, on December 23, 2011, the executives 

were correctly instructed by their lawyers that according to Ruritania’s law they were free 

to leave the country. 

128. Despite the above mentioned assurances provided by law of Ruritania, the executives 

were detained by local authorities for “fleeing justice” until January 3, 2012, meaning 

these businessmen were forced to spend their holidays in arrest as if they were criminals 

charged with something more than just speculations of one angry public officer. Yet, they 

did not try to flee justice but return home for Christmas, which is obvious having in mind 

the date of their arrest (December 23, 2011). 

129. Respondent made a concession and agreed that the detention was illegal, stating that 

“applicable law may not have been entirely complied with during their arrest”
113

. Yet, 

while it may be acceptable to Respondent that the law was not “entirely complied with” it 

certainly did matter to the executives deprived of their right to spend holidays as they 

wish, executives who were professionals engaged in business not crimes, whose 

reputation was devastated against any modern standards of today’s world. No matter what 

Respondent’s opinion may be, concerning ethics behind detention of free citizens, 

Respondent is responsible for any damage caused to Claimant’s investment by actions 

taken by a public officer. 

130. First of all, the two executives suffered significant moral damage for being forcefully 

prevented from returning home and detained on unjustified suspicion of bribery without 

even the slightest shred of evidence
114

. Suffice it to say that the case was finally 

terminated due to insufficient evidence and the two gentlemen were released without any 

explanation.  

131. The two arrested executives were respectively Chief Executive Officer and the General 

Counsel of FBI, both roles traditionally attributed with the highest competences. 

Consequently, Claimant’s ability to manage its own company was impaired by 

Respondent’s actions. It is impossible to manage any company from behind bars. After 
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the release of executives, the management was still hampered. Any person whose 

freedom is threatened may not develop its full capabilities and potential. If Claimant’s 

employees were not guaranteed freedom they could not perform their duties effectively. 

132. Second, Respondent’s officials apparently passed the recording of the detained employees 

of Claimant to Ruritania’s most popular TV station. As a result, Respondent significantly 

contributed to the further damage of CAM brand in Ruritania. In today’s world the image 

of a company is one of its most valuable assets and it would be extremely difficult to 

overestimate the impact that video had on low sales of FBI. 

133. Summing up, Respondent violated the obligation to accord Claimant full protection and 

security by acting directly against CAM and significantly contributing to further 

devastation of Claimant’s investment. The actions of Respondent officials were illegal, 

even in light of the Ruritanian standards, which was admitted by Respondent. The 

aforementioned actions were not only illegal but also taken with no objective justification 

by a prosecutor evidently satisfied with the unlawful detention of Claimant’s employees. 

Consequently, Respondent violated the full protection and security standard stipulated in 

art. 3(1)(c) BIT, thus is liable for the material loss sustained by Claimant to its investment 

as a result. 

VI. CLAIMANT IS ENTITLED TO MORAL DAMAGES FOR 

UNLAWFUL DETENTION OF ITS EXECUTIVES 

 

134. Messrs Goodfellow and Straw were both Claimant’s employees and high level officials 

that sustained moral damage as a result of their unlawful detention by Ruritania’s police 

officers. Pursuant to full compensation principle Claimant is entitled to seek moral 

damages to redress that damage, even though it is impossible to calculate monetary loss 

caused by the arrest (A). Claimant’s executives must be regarded as its investment 

protected under art. 1(1) BIT, thus Claimant may rightfully request restitution for 

unlawful detention which constituted arbitrary measure that impaired management of the 

investment pursuant to art. 3(1)(c) BIT (B). 

A. Moral damages are applicable pursuant to full compensation principle 
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135. In the case at hand it has already been argued (and conceded by Respondent) that 

detention of Claimant’s executives was unlawful
115

(see pp 124 – 132 supra). The parties 

agreed for the purpose of this stage of proceedings to assess only whether the moral 

damage may in principle be awarded therefore the issue of causality or evidence shall not 

be discussed in this statement. 

136. The applicable principle of compensation, so called the “Hull formula”, has been 

established in the Chorzow Factory Case
116

 and even codified
117

. According to the 

formula a reparation must “(…) wipe - out all the consequences of the illegal act and re-

establish the situation which would, in. all probability, have existed if that act had not 

been committed.”118
 

137. Although Chorzow Factory Case was not concerned with moral damages its broad 

approach to compensation may be regarded as approval of such remedy as means to “re-

establish the situation” that would exist had the breach not been committed.  In fact, there 

is no doubt that moral damages may be awarded in international law.
119

 

138. Moral damages may be defined as compensation for an injury resulting in mental 

suffering.
120

 These damages are real despite their intangible nature, which “affords no 

reason why the injured person should not be compensated therefore as compensatory 

damages, but not as a penalty”.
121

 

139. Non – material injury (moral damage) sustained by a person may take multiple forms, 

e.g. unlawful detention.
122

 In Lemire v Ukraine tribunal argued, invoking case law of 

Lusitania and Desert Line, that moral damages can be awarded if the State’s actions 

comprise of illegal detention or other analogous situations, that leads to mental suffering 
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such as humiliation or shame.
123

 It is worth mentioning that in Lusitania the tribunal 

awarded moral damages taking into consideration moral harm done to the executives of 

investor, similarly as in the present case. 

140. Under the circumstances, Claimant’s executives were unlawfully detained and forced to 

spend their Christmas in arrest. Respondent made a concession and explicitly stated that 

the letter of law was not adhered to.
124

 Following the arrest, a spokesman for the 

Prosecutor’s Office gave an official statement which was aired in the most popular TV 

channel in Ruritania, unequivocally blaming the executives for corruption and attempts to 

escape investigation.
125

 Such statements were completely outrageous, biased and 

unfunded, which is clearly reflected in the fact that both men were finally released due to 

insufficient evidence. No apologies were issued even though Claimant’s executives were 

detained without any explanation, on false and ungrounded accusations and during 

Christmas (see para 127 supra). It is clear that these actions fulfill the test expressed by a 

tribunal in Lemire based on two landmark cases: Lusitania Case and Desert Line Case. 

B. Claimant’s executives must be regarded as investments, therefore Claimant is 

entitled to moral damages for the loss sustained by unlawful detention 

141. While analyzing premises of moral damages only few scholars turn to the significant 

problem of whether an investor can demand moral damages if it is not a party that 

sustained the injury, but its representatives. In principle, investor could only pursue non- 

material damages on behalf of its employees if it is the investor who sustains the injury, 

that is, whenever the employees are regarded as elements of investor itself.
126

 

142. However, under the circumstances, Claimant is entitled to claim moral damages for the 

loss sustained by its employees because it was Claimant’s investment that incurred the 

damage.
127

 Moreover, the unlawful detention constituted breach of art. 3(1)(c) BIT 

because it was an arbitrary measure that impaired management of FBI.  
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143. Messrs. Goodfellow and Straw are important officers in FBI, respectively the Chief  

Executive Officer and the General Counsel and employees of Claimant. Their work is 

crucial for the operation of its business and appropriate functioning. They are the brain 

and heart of any business endeavor undertaken by Claimant. As a matter of fact, it is only 

very natural for any reasonably acting professional to treat its employees as one’s 

investment because any company is built by the people and people are usually its end – 

customers. Certainly, Claimant shared this approach, which has been reflected in its 

outstanding allocation of early investment that led to FBI being the safest place to work in 

Ruritania.
128

 

144.  Consequently, the Respondent’s actions were as much harmful to Claimant’s 

investment as they were to these two men’s individual psyche. It is without doubt, that the 

executives suffered duress and mental harm.
129

 It has been explained above that the 

international investment law provides for compensation in moral damages for just such 

type of loss, the loss that in this case was sustained by employees who were at that 

moment precious investment of Claimant (see supra para 142). In view of the above, 

dubious explanation by Respondent, that Claimant suffered no damage remains 

unstained.
130

 Psychological harm caused to the executives by Respondent is perfectly 

attributable to Claimant and its managerial capabilities were heavily impaired. Therefore, 

moral damages may in principle be awarded to Claimant. 

  

                                                 
128

 See St. Cl. Para 8; 

129
 PO2 it. 21 a contrario; 

130
 St. Def. para 17; 



 

55 

 

REQUEST FOR RELIEF 

 

In light of the above, Claimant respectfully requests the Tribunal to find that: 

1. it has jurisdiction over the claims submitted by Claimant; 

2. all of those claims are admissible; 

3. Respondent unlawfully expropriated Claimant’s investment by failure to pay fair 

compensation and breached Fair and Equitable Treatment Standard contained in 

Article 2(1)(b); 

4. Respondent violated the guarantee determined in Share Purchase Agreement and 

therefore violated its obligation under Article 6(2); 

5. Respondent violated Full Protection and Security Standard contained in Article 

2(1)(b) by unlawful detention of Claimant’s executives – Messrs. Goodfellow and 

Straw; 

 

and to order Respondent to 

1.  pay compensation of total amount of USD 381,000,000: 

1) USD 380,000,000 in damages caused by violation of its obligations under BIT, 

2) USD 1,000,000 in moral damages caused by illegal detention of Claimant’s 

executives  

2. pay the costs of arbitration, including Claimant’s expenses for legal representation. 

                                                 
 

On behalf of Claimant: 

TEAM SINGH 

 


