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STATEMENT OF FACTS 

 

1. By the present statement of claim Contifica Asset Management Corp. (hereinafter 

“CAM” or “Claimant”) institutes arbitration proceedings against the Republic of 

Ruritania (hereinafter “Ruritania” or “Respondent”) in a dispute concerning Ruritania‟s 

breach of its obligations under the Treaty for the Mutual Promotion and Protection of 

Foreign Investment between the State of Cronos and the Republic of Ruritania dated 15 

March 1997 (Exhibit 1, hereinafter referred to as the “BIT”).  

 

2. The claims submitted by CAM ( hereafter Contifica Asset Management Corp, a company 

incorporated under the laws of the State of Cronos, with its principle place of business at 

47B Framero Avenue, Univo, State of Cronos) are based on Respondent‟s actions which 

resulted in the destruction of CAM‟s investment associated with Freecity Breweries Inc. 

(hereinafter “FBI”). Claimant will demonstrate that those actions violated Ruritania‟s 

obligations under the BIT and international law and that Ruritania should be ordered to 

pay compensation to CAM for all the damages incurred by it.  

 

3. Contifica group is a major international conglomerate with interests in many areas 

including telecommunications, pharmaceuticals and FMCG (fast-moving consumer 

goods). It has operations in over 30 countries. The parent company of the group, 

Contifica Enterprises Plc, is incorporated in Prosperia, with its shares publicly traded on 

all major stock exchanges (including Euronext, HKSE, LSE and NYSE). The group 

consists of numerous holding and operating companies incorporated in over 40 

jurisdictions. The Claimant in the present proceedings is a member of the Contifica 

group.  

 

4. FBI is Ruritania‟s oldest and largest brewery, which was founded in 1928. Until 2008 the 

company was owned by the State Property Fund of Ruritania, a state establishment 

incorporated under the laws of Ruritania. While FBI produces a number of different 

brands of beer, its most famous and popular brand is “FREEBREW”. It has a distinct 

taste which is due to a flavouring added during the brewing. The flavouring is produced 

from a local plant, Reyhan, which can only be found in the Hillmagore region of 

Ruritania and has traditionally been added to a number of local food products. It is 

estimated that each bottle of FREEBREW contains 0.03 to 0.05 grams of Reyhan 
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concentrate. FREEBREW is traditionally sold in 0.8 l. bottles, which were first 

introduced by the brewery‟s founder.  

 

5. For years FBI had been a successful and profit-generating asset. However, the financial 

crisis had severely affected Ruritania‟s economy and had led to a significant budget 

deficit. To remedy this situation the government decided that a number of assets should 

be privatized. As the result in the beginning of 2008 the State Property Fund of Ruritania 

decided to sell the brewery to a private investor and an international tender was 

announced. Five companies submitted their bids, including Contifica Spirits S.p.A. 

(“Contifica Spirits”), which is a fully owned subsidiary of Contifica Enterprises Plc.  

 

6. On 30 June 2008 Contifica Spirits was declared the winner of the tender. On the same day 

Contifica Spirits and the State Property Fund of Ruritania entered into a share purchase 

agreement providing for the acquisition of all shares in FBI for USD 300,000,000 

(Exhibit 2).  

 

7. Following acquisition of FBI, Contifica Group made significant investments in the 

technology, design and equipment of the brewery transforming it into a state of the art 

facility. As a result the output of the brewery increased by 30% to 130,000,000 decaliters 

per annum and in a 2010 nation-wide competition the brewery was recognized as “the 

safest place to work” in Ruritania. In addition, FBI was integrated into the Contifica 

group‟s global procurement network with various subsidiaries of the group supplying 

bottles, aluminium cans, yeast, hops and barley to FBI.  

 

8. On 17 March 2010, as part of the intra-group restructuring the shares in FBI were 

transferred from Contifica Spirits to Claimant. On the same day Claimant acquired rights 

to the principal intellectual property used by FBI (by way of assignment of the respective 

registrations), including Ruritanian-registered trademarks corresponding to the brands of 

beer produced by FBI (including FREEBREW, RURILITE and HILLMAGORE 

STOUT), and trade dress registrations with respect to the designs of the beer bottles and 

cans (including the iconic 0.8 FREEBREW bottle).  
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9. On 20 November 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (“MAB Act”) (Exhibit 3), which severely 

restricted FBI‟s ability to market and sell its products in Ruritania.  

 

10. Pursuant to the MAB Act, the marketing of any alcoholic beverages (including beer) on 

television and at sporting events was prohibited. Furthermore, the law made it illegal to 

serve beer at sport facilities, outdoors and at any place from 9 pm till 9 am. The act also 

imposed a requirement that trademarks/brands of beer be written in the same font and 

colour as all the other text on the label.  

 

11. Finally, the MAB Act prohibited sale of alcohol in containers of over 0.5l. This 

packaging requirement had a particularly severe effect on FBI because most of the 

FREEBREW was sold in 0.8 l. bottles, whereas competing beer brands were marketed 

mostly in 0.5 l. bottles. These measures forced FBI to implement a comprehensive 

reconfiguration of its bottling line for FREEBREW, while partially suspending bottling of 

other brands to allow a limited production of FREEBREW in 0.5 l. bottles and cans to 

continue. The reconfiguration was completed only in April 2011.  

 

12. As the result of implementation of this regulations FBI‟s sales dropped by approximately 

60% during the first two quarters of 2011 with the company incurring loss of  net income 

of around 10 million US dollars and loss of revenue of 60%.  

 

13. Human Health Research Institute (“HRI”) is a government-funded institution, with its 

Executive Director and the majority of its Board of Supervisors being appointed by the 

Ministry of Health and Social Security of Ruritania. On 15 June 2011 the HRI released a 

report claiming that consumers of FREEBREW beer were exposed to a higher risk of 

cardiac complications due to the effects of Methyldioxidebenzovat, an active chemical 

ingredient found in Reyhan concentrate.  

 

14. The research purported to be based on analysis of data gathered from a controlled clinical 

study where a sample group of 150 adult males aged 25-50 were observed in a period of 

10 years starting in October 1999. The subjects of the study were randomly assigned to 4 

test and control groups of 35 members. The test groups had a daily dosage of 0.15-0.18 

grams of Methyldioxidebenzovat added to their drinks.  
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15. On 30 June 2011, the Ministry of Health and Social Security adopted an ordinance, which 

requires any product containing Reyhan concentrate to be labelled with an explicit 

warning that “This product contains Reyhan concentrate, consumption of which 

according to the results of scientific research may lead to higher risk of cardiac 

complications”. This decision was adopted without any consultation with FBI or other 

affected parties.  

 

16. In July 2011, FBI was provided with access to the report and the underlying materials and 

discovered that in 2005 an interim report, which came to the same conclusions, was sent 

by the HRI to the Ministry of Health and Social Security.  

 

17. On 20 August 2011, FBI wrote to the Ministry of Health and Social Security pointing out 

numerous flaws in the analysis conducted by the HRI as well as its process of raw data 

collection. In particular, the HRI conclusions were made with regards to the effects of the 

daily consumption of a much higher dosage of Methyldioxidebenzovat than can be found 

in FREEBREW. Moreover, the report has failed to consider the effects of 

Methyldioxidebenzovat while accompanied with alcohol and other ingredients of 

FREEBREW.  

 

18. It also attached a report from an independent scientist, who opined that the HRI report 

had failed to consider other factors such as smoking, diet and weight of the individuals. 

FBI requested that the labelling requirement be lifted pending further investigation of the 

matter. On 25 August 2011 the Ministry denied this request.  

 

19. In the meantime, FBI‟s competitors took full advantage of the situation. They sponsored 

several “analytical” programs on Ruritania‟s most popular TV channels, where it was 

claimed that research conducted by the “nation‟s most respected medical institution 

conclusively established that consumption of Reyhan concentrate leads to severe health 

risks” and highlighted FREEBREW as the product that contains “poisonous Reyhan”. 

Competitors have also started labelling their beers as “Reyhan-free”.  

20. Following introduction of the new labelling regulations on FREEBREW, according to 

audited IFRS reports FBI sales fell by a further 20%, with its revenue in the last quarter of 

2011 falling to 10% of the revenue for the same period of 2009. FBI was forced to 
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implement a large-scale redundancy program terminating employment of over half of its 

employees.  

 

21. On 15 March 2012, the Board of Directors of FBI having considered the financial 

position of the company decided to partially suspend production decreasing the output to 

5‟000‟000 decaliters per annum.  

 

22. As the result of the fall in revenue and profit, FBI failed to comply with financial 

covenants established by the credit facilities with its various lenders. Negotiations with 

the lenders continue to this day. On 15 September 2012, lenders agreed not to declare 

default and not to enforce their security rights over various FBI assets subject to being 

provided with an additional security package consisting of pledge of (1) all of FBI‟s 

tangible assets (2) all shares in FBI and (3) any claims and recovery that CAM may 

receive in this arbitration.  

 

23. On 1 December 2011, the Prosecutor‟s Office of Ruritania commenced investigation 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group. The 

Office was acting on “information” that they were allegedly involved in bribery of the 

officials of the State Property Fund of Ruritania in connection with the acquisition of the 

FBI shares. On 19 December 2011, Messrs Goodfellow and Straw were notified of the 

on-going criminal proceedings and their lawyers were orally told that Messrs. Goodfellow 

and Straw may be summoned for an interrogation after the holiday season in the 

beginning of 2012.  

 

24. On 23 December 2011 Messrs. Goodfellow and Straw were detained in the Freecity 

International Airport, when boarding their flight to Prosperia. Although they were 

expressly advised by their lawyers that under Ruritanian law they were free to leave the 

country pending investigations, they were told by the police officers that they were being 

detained to stop them from “fleeing justice”.  

 

25. A video of their detention from a security camera was apparently passed by the police to 

Free TV, Ruritania‟s most popular TV channel, which aired it later on the same day. In an 

interview with the channel a spokesman for the Prosecutor‟s Office said that “[the law 
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enforcement agencies of Ruritania] will not let people responsible for corruption escape 

investigation”.  

 

26. Both executives of the Contifica Group were detained in a cell in the Freecity 

International Airport until 3 January 2012, when they were released without any 

explanation. The criminal investigation against them was terminated due to insufficient 

evidence on 20 June 2012. Ruritanian authorities never apologized for the detentions or 

offered any compensation.  

 

27. Pursuant to Article 8 of the BIT any disputes arising out of or relating to an investment 

between a foreign investor and the Contracting State shall at the request of the investor be 

submitted to arbitration under the UNCITRAL Rules administered by the German 

Institution for Arbitration. This provision represents an offer made by the Republic of 

Ruritania to submit any dispute, such as the present one to arbitration. This offer is now 

accepted by Claimant.  

 

28. Claimant repeatedly offered to the Republic of Ruritania to settle the dispute amicably. 

On 10 December 2011, Claimant wrote to the President and the Minister of Foreign 

Affairs of the Respondent noting that the MAB Act and the labelling requirement with 

respect to FREEBREW constituted a de facto expropriation of its interest in FBI and 

breached Ruritania‟s obligations under the BIT including breach of fair and equitable 

treatment and full protection and security guarantees. On 31 May 2012, Claimant again 

wrote to the President of Ruritania expressly invoking Article 8 of the BIT. No response 

was received to any of these letters.  
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PRELIMINARY ISSUES 

JURISDICTION 

Whether the Tribunal has jurisdiction over claims submitted by CAM? 

29. The Claimant submits that this Tribunal has jurisdiction to adjudicate on this matter based 

on Article 8(1) of Treaty of Mutual Promotion and Protection of Foreign Investment 

(hereafter referred to as the BIT) between the Republic of Ruritania and the State of 

Cronos. Article 8(1) provides that;  

 

Disputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State under this Treaty should as far 

as possible be settled amicably between the parties to the dispute. A 

dispute, which cannot be settled amicably within a period of three 

months from written notification of a claim by the Investor, shall be 

submitted to international arbitration if the investor so wishes. 

 

30. The use of auxiliary verb “shall”, as incorporated in the above quotation, makes the 

statement mandatory for the Respondent to submit to the jurisdiction of this honourable 

Tribunal, and not a choice or option. This was reiterated in Wintershall v Argentina
1
 as 

follows; the use of the word “shall” is in itself indicative of an obligation, not simply a 

choice or option. The word “shall” in treaty terminology means that what is provided is 

legally binding. We therefore urge the Tribunal to consider the implication of the word in 

question in dealing with the issue of lack of jurisdiction raised by the Respondent.  

 

31. In order to determine whether an investor enjoys investment treaty protection, an 

applicable Treaty between the States where the Investment was made and the investor 

must be established.
2
 Most BITs contain provisions with respect to their effective date 

and duration.
3
 In the present case the applicable Treaty between the State of Cronos and 

the Republic of Ruritania, which was entered into on the 15
th

 of March 1997 has been 

identified, therefore it is submitted that the Claimant (investor) is afforded treaty 

protection, hence it is said that this Tribunal has jurisdiction.  

 

                                                           
1
  ICSID Case No. IRB/04/14. 

2
  Blackaby N et al Redfern and Hunter on International Law Arbitration (Oxford university press 2009)  

page 470. 
3
  Article XIV (I) of the Treaty between the USA and Argentina Republic of the 14

th
 of November 1991. 
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Whether the Tribunal has jurisdiction over CAM’s claims based on the alleged breach 

of the share purchase agreement by the State Property Fund of Ruritania? 

32. The Claimant respectfully submits that when regard is given to Article 8(1) and 8(2) of 

the BIT the present Tribunal has jurisdiction to hear the matter. The Articles respectively 

provide that, the dispute concerning investment must be settled amicably between the two 

parties. However, where such disputes cannot be settled amicably as stipulated, the 

parties may upon the wish of the investor, submit them to international arbitration, and 

that once the matter has been submitted to the latter, the contracting state consents to the 

arbitration either being: 

  

an ad hoc arbitral Tribunal which is established in accordance with 

the rules of the United Nations Commission on International Trade 

Law (UNCITRAL) as in force at the commencement of the 

proceedings seated in Fairyland with any of the following institutions 

(at the investor‟s choice) acting as the appointing authority and 

providing administrative services in connections with the arbitration - 

London Court of International Arbitration (LCIA), the German 

Institution of Arbitration (DIS) or the Arbitration Institute of the 

Stockholm Chamber of Commerce (SCC); or any other form of 

dispute settlement agreed by the parties to the dispute.  

 

33. With regard to the provision of the share purchase agreement
4
 (Exhibit No. 2) which 

stipulates that, “All disputes arising out of or in connection with the present Agreement 

shall be finally settled under the Rules of Arbitration of the International Chamber of 

Commerce by three arbitrators appointed in accordance with the said Rules seated in 

Geneva”, the Claimant submits that there is conflict of laws between the BIT and the 

share purchase agreement pertinent to the issue of jurisdiction. The BIT must take 

precedence and should be the supreme legal framework regulating investment between 

the parties since it is an international legal framework as compared to the share purchase 

agreement which has little effect as a State contract.  

  

                                                           
4
  Governing Law and Dispute Resolution. 
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34. It is therefore submitted that the Claimant has duly followed the said and necessary 

procedure by approaching this present Tribunal. The Respondent had, by necessary 

implication, willingly refused to settle the dispute concerning investment between it and 

the Claimant amicably when the Claimant repeatedly offered to, hence the Claimant seeks 

intervention of this honourable Tribunal.  

 

35. The Claimant submits that this Tribunal has jurisdiction over the claims based on breach 

of share purchase agreement as there was a breach of warranties and representations by 

the Respondent vis-à-vis the investment. In the case of Giordano Alpio and Others v The 

Argentine Republic
5
 the Tribunal found that the requirement for amicable consultations 

under the Argentine-Italy BIT was not violated if it was established that (a) sufficient 

minimum amount of consultations was actually conducted, or at least offered or that (b) 

amicable consultations in order to resolve the case at stake were not possible in the first 

place. It is therefore submitted that in the Claimant‟s present case the above two factors 

are present and have been exhausted.  

 

36. The Claimant has exhausted both the establishments with no prospects of compliance 

from the Respondent‟s. The present Tribunal is requested to find that the Claimant‟s 

claim falls within the jurisdiction of the German Institution of Arbitration and that the 

Tribunal has the competence to decide the case. The Claimant furthermore urges this 

Tribunal to consider the correct decision of the Giordano Alpio case and grant protection 

to the Claimant‟s rights under the BIT. 

  

ADMISSIBILITY  

Whether CAM’s claims are admissible in light of the facts surrounding acquisition of 

the shares in FBI by CAM? 

37. The Claimant puts it before this Tribunal that all submissions made to this Tribunal are 

admissible and ripe for adjudication as the legal standing is established and all stipulated 

remedies have been exhausted. 

 

 

                                                           
5
  ICSID CASE NO: ARB/08/09. 
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Whether CAM’s claims based on the alleged breach of the share purchase agreement by 

the State Property Fund of Ruritania are admissible? 

38. The Claimant furthermore puts it before this Tribunal that, with regards to the share 

purchase agreement, all submissions made to this Tribunal are also admissible and ripe 

for adjudication as the legal standing is established and all stipulated remedies have been 

exhausted. 

 

ARGUMENTS  

Whether Ruritania violated any of its obligations under the BIT or international law 

towards CAM by adopting the measures for the regulation of marketing and sale of 

alcohol and imposing further requirements for marketing and sale of FREEBREW 

beer? 

39. The preamble of the BIT states that, “the government of the state of Ruritania and the 

government of the state of Cronos, desiring to intensify economic cooperation between 

the two contracting states with a view to stimulate private enterprise, intending to create 

favourable conditions for Investment by Investors of either contracting state in the 

territory of the other contracting state, recognising that the encouragement and protection 

of such Investment are essential to the prosperity of both nations and the welfare of their 

nationals”. 

 

40. Claimant submits that, the Respondent has beached the preamble of the BIT that was 

signed and ratified in 1997 by both contracting states and binding on both of them. Thus 

Claimant submits that this honourable Tribunal finds that the Respondent has breached 

the preamble of the BIT by enacting a national Legislation that came brought about 

unfavourable investment conditions. 

 

41. Article 1 of the BIT states that, for the purpose of this treaty the term „Investment‟ means 

every asset which is directly or indirectly invested in accordance with laws of the host 

contracting state. The Investments may include: “returns reinvested, claims to money 

which has been used to create an economic value or claims to any performance having an 

economic value”. Claimant submits that it invested in FBI by upgrading the technology, 

design and equipment of FBI and turning it into a state of the art facility. Thus Claimant 
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submits that by enforcing the MAB Act, the Respondent has breached Article 1 (a)
6
 of the 

BIT read together with the preamble. 

 

42. Article 1 of the BIT further states that for the purpose of this treaty the term Investment 

means every asset which is directly or indirectly invested in accordance with laws of the 

host contracting state. The Investments may include: “intellectual property rights, in 

particular copyright and related rights, patents, utility-model patents, industrial design, 

trademark, plant variety rights; Trade-names, trade and business secrets, technical 

processes, know-how and good-will”. 

 

43. Claimant submits that FREEBREW is a composite of Reyhan concentrate, FREEBREW 

bottle size of 0.81 and the shape of the bottle, which clearly distinguishes it from all other 

product. According to paragraph 5 of the Statement of Claim, FREEBREW was 

traditionally sold in 0.81 bottle size which were first introduced by the brewery‟s founder 

i.e. Respondent. Furthermore, FREEBREW was also traditionally sold in concentrates of 

0.3 to 0.5 grams of Reyhan. Claimant submits that the above is intellectual property 

owned by the Claimant and the restrictions of the MAB Act pertinent to this intellectual 

property deprives the Claimant of its proper enjoyment of its rights to intellectual 

property, thus the Respondent has breached Article 1 (b) and (c) of the BIT. 

 

44. Claimant further submits that the bottle size of the product is immaterial to the public 

protection or safety as the Respondent may try and argue. There is no link between the 

efforts taken by the Respondent to protect the public and the reduction of the bottle size 

of FREEBREW. The Claimant submits that the main ingredient, Reyhan concentrate is 

always and will always be a maximum of 0.5 grams in any size bottle in any case, thus 

decreasing bottle size will not have the desired effect of lessening the supposed harm 

from Reyhan concentrate.  

 

                                                           
6
  Article 1: For the purposes of this Treaty: The term "Investment" means every asset which is directly  

or indirectly invested in accordance with laws and regulations of the Contracting State in which 

territory the Investment is made by Investors of the other Contracting State. The Investments include in 

particular, but not exclusively: (a) movable and immovable property as well as any other rights in rem, 

such as mortgages, liens and pledges. 
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45. Furthermore, the bottle size of 0.81 is an iconic size exclusive to FBI‟s FREEBREW 

beer. Thus the Claimant submits that by imposing alterations to the size of the bottle the 

Respondent has breached Article 1 (b) and (c) read together with the preamble. 

 

46. The Obligation accorded by Article 2 of the BIT has been violated in that the Respondent 

enacted legislation which deprived the CAM of fair and equitable treatment and security 

as provided in Article 2(b). Before the introduction of the MAB Act the Claimant was 

doing well. As a result of the implementation of the MAB Act, FBI‟s sales dropped by 

approximately 60% during the first two quarters of 2011 with the company incurring loss 

of net income of around 10 million US dollars and loss of revenue of 60%. It is submitted 

that this amounts to violation of the obligation to promote and encourage investment by 

the Respondent, as envisaged by the BIT. 

 

47. In CME Czech Republic BV (The Netherlands) v Czech Republic
7
  under the 

UNICITRAL rules, the Tribunal discovered that the Czech Republic‟s legislative and 

regulatory changes harmed CME‟s investment by altering the country‟s investment 

framework. It stated as follows, “the government breached its obligation by evisceration 

of the arrangements in reliance upon which the foreign investor was induced to invest.‟‟ 

Therefore it is submitted that the Tribunal was correct in its findings and the present 

Tribunal must also take cognisance of fact that the MAB Act has prejudiced the Claimant 

in its investment dealings with the Respondent, therefore the Claimant deserves to be 

given proper recourse.  

 

48. Article 3(1) (a) states that neither contracting State shall in its territory subject 

Investments owned or controlled by Investors of the other Contracting State to treatment 

less favourable than it accords to Investments of its own Investors or to Investments of 

Investors of any third State. Claimant submits that Respondent breached Article 3(1) (a) 

in that it subjected the Claimant‟s Investment to treatment less favourable than that of its 

own Investors and other third party states. The MAB Act prohibited sale of alcohol in 

containers of over 0.51. Most of FREEBREW was sold in 0.81 bottle size, whereas its 

competitors were already marketing their beers in 0.51 bottle sizes. 

 

                                                           
7
  IIC 61(2001). 
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49. Claimant submits that the Respondent further breached the Investment of the Claimant by 

enacting the MAB Act. By prohibiting the selling of alcohol in containers above 0.51 

sizes, the Respondent forced FBI to reconfigure its bottles from the traditional 0.81 iconic 

Freebreew container to a 0.51 size, way less than the original bottle.  

 

50. This coerced reconfiguration caused the Claimant four months‟ worth of production as it 

had no other alternative but to cut off production of its other brews in order to create 

ample production capacity to meet the Respondent‟s requirements under the MAB Act. 

This included during the festive season where it is common knowledge that breweries like 

FBI make lucrative business. FBI‟s sales dropped by approximately 60% in 2011 with the 

company incurring loss of around $10 million. Thus the Claimant submits that this 

honourable Tribunal finds that the Respondent actions mandated by the MAB Act 

constituted breach of Article 3 (1) (a) of the BIT. 

 

51. Article 3 (1) (b) states that, neither contracting State shall in its territory subject 

Investments owned or controlled by Investors of the other Contracting State as regards 

their activity in connection with Investments to treatment less favourable than it accords 

to its own or to Investors of any third state. Claimant submits that by reducing 

FREEBREW‟s bottle size from 0.81 to 0.51 the Respondent has subjected the Claimant‟s 

Investment to treatment less favourable. Claimant submits that FREEBREW is made 

distinct by its traditionally 0.81 bottle size.  

 

52. Claimant further submits that FREEBREW‟s original status is what made FBI a lucrative 

Investment to the Claimant. Thus, through MAB Act the Respondent has hindered the 

activity and production of FBI and thus breached Article 3(1) (b) of the BIT. As a result 

of the restrictions the latter Act came up with, the Claimant ended up producing 

5‟000‟000 decaliters per annum as compared to the previous production of 130‟000‟000 

decaliters. This amounts to breach of an obligation not to subject the investor to treatment 

less favourable to their business activities as envisaged in the article in question.   

 

53. After the promulgation of the MAB Act in 20 November 2010 and the subsequent 

ordinance adoption in 30 June 2011, FBI‟s output was down to 5‟000‟000 decalitres per 

annum as compared to the 130‟000‟000 decalitres per annum two years before the MAB 

Act was introduced. Thus, the Claimant requests this honourable Tribunal to declare the 
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actions (adopting the measures for the regulation of marketing and sale of alcohol and 

imposing further requirements for marketing and sale of FREEBREW beer) of the 

Respondent a breach of an obligation under Article 3(1) (b) as envisaged by the BIT.  

 

54. Article 3(1) (c) states that, neither contracting states shall in their territory impair by 

arbitrary or discriminatory measures the management, maintenance, use, enjoyment or 

disposal of the Investments of the Investors of the other contracting state. On 30 June 

2011 the Respondent breached Article 3 (1) (c) by adopting an ordinance that required 

products containing Reyhan concentrate to be indicated as nocuous. Thus the Claimant 

submits to this honourable Tribunal that it finds the actions of the Respondent on the 30
th

 

of June 2011 to constitute breach of Article 3 (c) of the BIT. 

 

55. Article 4 (1) states that the Investments by Investors of either Contracting State may not 

directly or indirectly be expropriated, nationalized or subjected to any other measure 

taken by a Contracting State or a state agency of the Contracting State the effects of 

which would be equivalent to expropriation or nationalization in the territory of the other 

Contracting State except where such Expropriation is “for the public benefit”. Claimant 

submits that by bringing forth restrictions under the MAB Act, it resulted in expropriation 

of the Claimant‟s Investment and it was not for the public benefit. 

 

56. This is the case as the MAB Act gave the Respondent rights to effectively expropriate the 

Investment of the Claimant by making it legally possible for the Respondent to render 

treatment which is tantamount to expropriation. However the Claimant submits that such 

measures as necessitated by the MAB Act were not in the public interest as Respondent 

may argue. The Claimant submits that section 8 of the MAB Act prohibited the selling of 

alcohol in any contains that are above 0.51 in size. Further the Act prohibited the use of 

any technique in the advertising of any beer product.  

 

57. The Claimant argues that this is not in the public‟s interest, rather in the interest of the 

Respondent. The Claimant submits that the reducing of bottle size from 0.81 to 0.51 has 

nothing to do with public health or the supposed nocuous nature of Reyhan concentrate. 

The Claimant further submits that same should be found by the Tribunal in terms of 

labelling restrictions imposed onto the Claimant by the Respondent. Claimant submits 
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that the actions of the Respondent under the empowering provisions of the MAB Act are 

discriminatory.  

 

58. The Respondent gave direction that the bottle size be reduced from 0.81 to 0.51. Claimant 

submits that the packaging restriction as stipulated in the Act had an impact solely on FBI 

as other beer companies were already packaging their products on 0.51 bottles. In essence 

FBI was the only major brewery marketing its beer in bottles over 0.51, contrary to its 

purpose, the MAB Act applied to FREEBREW alone. This amounted to elimination of 

competition which is itself an unlawful competition and it is prohibited by the Paris 

Convention.
8
 Thus the Claimant submits that this honourable Tribunal finds that by 

adopting and applying the MAB Act, the Respondent breached Article 4(1) (b) of the 

BIT. 

 

59. Article 4(1) (c) of the BIT has been beached by the Respondent. Claimant submits that 

the BIT is a law that binds the two contracting states for purposes of favourable 

Investments. This treaty regulates dealings between the two contracting states because it 

has been ratified by them. The two contracting states have agreed to its terms and 

conditions, one of which is Article 4(1) (c). Whenever expropriation occurs, it should be 

accompanied by compensation as stipulated in Article 4 (1) (d), 4 (3) (a), (b) and (c). 

Claimant submits that this honourable Tribunal should find that the Respondent breached 

Article 4 (1) (c) of the BIT in that it failed to compensate the Claimant for the 

expropriation it caused to it. 

 

60. Claimant submits that the Respondent failed to meet the requirements set out by Article 4 

(1) (d) of the BIT. Article 4 (1) (d) of the BIT acknowledges expropriation in light of 

Article 4 (1) (a), (b) and (c). This Article is peremptory and it only applies once 

expropriation has taken place or is imminent. Article 4(1) (d) read together with Article 4 

(3) (a), (b) and (c) vehemently prescribes that expropriation can only take place under 

condition it provides. Thus the Claimant submits to this honourable court that, the actions 

of the Respondent in denying the Claimant compensation after expropriating its 

Investment constitutes a gross breach of the BIT. 

 

                                                           
8
  Article 10bis of the Paris Convention for the Protection of Industrial Property of March 1883 Accessed  

@ http://www.wipo.int/treaties/en/text.jsp?file_id=288514. 
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61. In terms of Article 6
9
, if the legislation of either contracting state or international 

obligations existing at present or established hereafter between the contracting states in 

addition to this treaty, contain any provisions, whether general or specific, entitling 

investments by investors of the other contracting state to a treatment more favourable 

than provided for by this treaty, such provisions shall prevail over this treaty to the extent 

that they are more favourable. On that basis it is submitted that the introduction of the 

MAB Act is not favourable to the Claimant as the changes brought about by the Act had 

an adverse effect on the Claimant, it severely restricted FBI‟s ability to market and sell its 

products in Rurutania. 

 

Whether moral damages may in principle be awarded by the Tribunal to Claimant for 

the arrest of Messrs Goodfellow and Straw, which Respondent accepts constituted a 

breach of its obligation to provide full protection and security? 

62. The concept of moral damages has long been recognized in international law. Article 31 

of the International Law Commission
10

 provides that a state must make full reparation for 

“injury” caused to another state by an internationally wrongful act. A state must therefore 

provide proper damages for its wrongful conduct, including moral damages. It is for this 

reason that the Claimant submit to this Tribunal that the Respondent must pay moral 

damages. 

 

63. The arbitral Tribunal‟s decision in Lemire v Ukraine
11

 reaffirmed that moral damages are 

available to compensate an individual or corporation that has suffered stress, emotional 

damage and harm to reputation caused by a State‟s ill treatment. Having considered the 

decision, it found that such damages could be awarded in exceptional circumstances, and 

went on to say that these circumstances will arise if: the state‟s actions imply physical 

threat; illegal detention or analogous conduct that contravenes the norms according to 

which civilised nations are expected to act; this conduct causes a deterioration of health; 

stress; anxiety; other mental suffering such humiliation; shame and degradation; or loss of 

repudiation; credit and social position and both cause and effects are grave or substantial. 

It is submitted on behalf of the Respondent that, moral damages should in this instance be 

paid because the requirements, as outlined in the Lemire case have been met.  

                                                           
9
  BIT. 

10
  Draft articles on the responsibility of states (ILC 2001) 

11
  ICSID: ARB/06/18. 
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64. As explained in the Lusitania
12

 case adjudicated by the united States-Germany mixed 

claims commission, even if moral damages are difficult to measure or estimate by money 

standards it nevertheless remains that they are very real and must therefore be 

compensated. 

 

65. In the case of Benvenuti & Bonfant v People’s Republic Congo
13

 determined not pursuant 

to investment treaty law but under a “state contract” between investor and Sovereign. The 

Italian company Benvenuti and Bonfant plastic (B&B) and the Congolese government 

jointly established a company in Congo to manufacture bottles. However, after several 

interfering acts by government including passing of unilateral decrees fixing the sales 

prices of the manufactured bottles. B&B protested that a creeping expropriation had 

occurred and that the joint venture company, in theory jointly owned by state and 

investor, had effectively become nationalised. Moreover, B&B senior management and 

the majority of B&B‟s Italian personnel were forced hastily to leave Congo after the 

Italian embassy warned them of their imminent arrests.  

 

66. Pursuant to an ICSID arbitration clause in the investment contract, B&B brought arbitral 

proceedings against Congo seeking approximately CFA 750 million in compensation, 

which included CFA 250 million (approximately USD 1.2 million for damages to B&B‟s 

business reputation. Specifically, B&B alleged that it was entitled to moral damages 

because it: (i) lost work and investment opportunities in Italy; (ii) was no longer able to 

resume its activities in Italy; lost its credit with suppliers and banks; and (iv) lost certain 

staff following forced departure from Congo.  

 

67. Although the Tribunal faulted B&B for limiting itself to simple statements, unsupported 

by any concrete evidence , the Tribunal acknowledged that the governments measures 

certainly disturbed B&B‟s activities and ordered payment of (USD 1.5 million) in moral 

damages. In Desert Line Projects LLC v Yemen
14

, the arbitral tribunal awarded the 

Claimant an amount of US $1million in compensation.  

 

                                                           
12

  1923. 
13

  ICSID case filed in 1977.  
14

  ICSID Case No. ARB/05/17.  
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68. The Tribunal held that Yemen should provide compensation to a corporation for its 

officer‟s psychological suffering (in this case, the stress and anxiety of being harassed, 

threatened and detained) directly resulting from physical actions, i.e. physical duress and 

other related measures of coercion, interference or intimidation conducted by the army 

and Police. This case confirms the situation prevailing under international law whereby 

monetary compensation is considered as the proper remedy for moral damages affecting 

individuals and corporation. 

 

69. Therefore, the Claimant submits that the circumstances pertaining to moral damages in 

the above cases are analogous to the circumstances on the Claimant‟s case and on that 

note; the Tribunal is requested to consider the decisions of the above cases when making 

its own decision on the issue of moral damages.  

 

Whether the loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI 

constitutes a recoverable item of damages? 

70. The Claimant submits to this honorable Tribunal that, loss of sale by its subsidiaries 

located outside of Ruritania constitute recoverable item of damages in that, all investment 

treaties extend the benefit of their protection to legal entities such as companies. Many 

BITs
15

 simply require the entity to be incorporated or constituted under the laws of one of 

the contracting parties
16

. In terms of Article 25(1) (b) of the Washington Convention
17

 

corporations incorporated in the host State may be protected provided that they are 

controlled by entities incorporated in the other contacting state.  

 

71. In Saluka Investments BV v Czech Republic
18

 the Tribunal dealt with the question whether 

it can be said that can an entity can be said to “control” the entity in which it hold shares? 

The Czech Republic argued that Saluka, a company incorporated in the Netherlands and a 

subsidiary of the Japanese Nomura Group, was merely a shell company controlled by its 

parent, with no real links to the Netherlands.
19

  

                                                           
15

  This is particularly true of German BIT practice. For instance, Art 1(4)(a) of the Treaty between the  

Federal Republic of Germany and the co-operative Republic of Guyana Concerning the 

Encouragement and Reciprocal Protection of Investment of Investments, concluded on 6 December. 
16

  Blackaby et al Redfern and Hunter on International Law Arbitration (Oxford university press 2009),  

page 472. 
17

  Which became effective on 01 July 1975.  
18

  Saluka investments BV v Czech Republic (UNCITRAL Rule), partial award, IIC 210 (2006) Para 

222-243. 
19

  Supra note 8. 
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72. The Tribunal, however, rightfully held that Saluka‟s lawful constitution under the laws of 

the Netherlands sufficed for it to be granted the protection of the BIT. Therefore, it is 

submitted on behalf of the Claimant that it is apposite for this present Tribunal to consider 

the above decision and also grant investment protection to the subsidiaries of the 

Claimant located outside of Ruritania since loss by subsidiaries is linked to the actions of 

the Respondent. 
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RELIEF SOUGHT 

WHEREFORE the Claimant seeks the following recourse, under the aforementioned: 

73. That the Tribunal find the Respondent has violated the aforementioned obligations under 

the BIT or international law towards the Claimant by adopting the measures for the 

regulation of marketing and sale of alcohol and imposing further requirements for 

marketing and sale of FREEBREW beer.  

  

74. An award ordering the Respondent to pay moral damages to the Claimant for the arrest of 

Messrs Goodfellow and Straw. 

 

75. An award ordering the Respondent to pay loss of sales by the Claimant‟s subsidiaries 

located outside of Ruritania.  


