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STATEMENT OF FACTS 
The Parties 

1. Claimant: The Claimant, Contifica Asset Management Corp. (“CAM”), is a company 

incorporated under the laws of the State of Cronos.  Contifica Enterprises Plc (“Contifica 

Enterprises”), a Prosperian corporation, is the parent company of Contifica Group.  CAM 

is a member of Contifica Group.  

 

2. Respondent: The Respondent is the Republic of Ruritania (“Ruritania”).  The State 

Property Fund (“SPF”) is a state establishment incorporated under the laws of Ruritania.  

The principle managing bodies of SPF are the Board of Governors and the Director-

General both appointed by the government of Ruritania.  SPF makes periodic 

contributions to Ruritania and in the event of dissolution all of its assets and liabilities 

pass to Ruritania.  

 

Factual Background 

3. Freecity Breweries Inc. (“FBI”) is Ruritania’s oldest and largest brewery.  SPF owned 

FBI from 1928 until 2009.  FBI had a history of success and profitability until the 

financial crisis in Ruritania, which led to a significant budget deficit.  At that time, 

Ruritania decided to privatize a number of its assets to help remedy the country’s 

financial situation. 

 

4. “FREEBREW,” FBI’s most famous and popular brand has a distinct taste due to a 

flavouring added during the brewing, which is produced from a local plant, Reyhan.  

Reyhan has traditionally been used in a number of local food products.  Each bottle of 

FREEBREW contains .03 to .05 grams of Reyhan concentrate.  FREEBREW is 

traditionally sold in .8 liter bottles. 

 

5. In early 2008, SPF decided to sell FBI to a private investor and announced an 

international tender.  
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6. Contifica Spirits S.P.A. (“Contifica Spirits”) a fully owned subsidiary of Contifica 

Enterprises submitted a bid. On June 30, 2008, Contifica Spirits was declared winner of 

the tender and entered a Share Purchase Agreement with SPF providing for the 

acquisition of all shares in FBI for $300,000,000 (USD). 

 

7. The Share Purchase Agreement states in pertinent part:  

STATE PROPERTY FUND OF RURITANIA, a state establishment incorporated 
under the laws of the Republic of Ruritania, with its registered address at 3 
Liberty square, Freecity, Republic of Ruritania 
… 
 
11. ASSIGNMENT 
11.1 Neither Party may assign any of its rights or obligations under this 
Agreement, except that the Purchaser may assign all of its rights and obligations 
under this Agreement by way of substitution to any company, which is a member 
of the Contifica Group. 
 
… 
 
14. GOVERNING LAW AND DISPUTE RESOLUTION. 
14.1 This agreement shall be governed by the laws of the Republic of Ruritania. 
14.2 All disputes arising out of or in connection with the present Agreement shall 
be finally settled under the Rules of Arbitration of the International Chamber of 
Commerce by three arbitrators appointed in accordance with the said Rules seated 
in Geneva.  The arbitration shall be conducted in the English language. 
 
… 
 
SCHEDULE OF WARRANTIES AND REPRESENTATIONS: The SELLER 
represents and warrants that 
APPENDIX 7 
9.2.1. To the best of its knowledge the products of the Brewery do not pose any 
risks to the consumers, other than those which are ordinary for similar alcoholic 
beverages. 

 

8. After the acquisition of FBI, Contifica Group made significant investments in 

technology, design, and equipment of the brewery transforming it into a state of the art 

facility.  FBI was also integrated into Contifica Group’s global procurement network with 

various subsidiaries of the group, such as CAM, supplying bottles, aluminum cans, yeast, 
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hops, and barley to FBI.  Due to the improvements and new ownership, the output at the 

brewery increased by thirty-percent to 130,000,000 decaliters per year.  

 

9. In March 17, 2010 as part of the intra group restructuring the shares in FBI were 

transferred from Contifica Spirits to CAM along with the rights to the principal 

intellectual property used by FBI and trade dress registrations with respect to the designs 

of the beer bottles and cans including the iconic .8 liter FREEBREW bottle.  The transfer 

was done in accordance with Ruritania laws and Ruritania did not object to the transfer.  

 

Government Actions 

10. Marketing of Alcoholic Beverages Act (“MAB Act”): Ruritania parliament adopted the 

MAB Act on November 20, 2010.  The MAB Act severely limited FBI’s ability to 

market and sell its products in Ruritania.  The MAB Act prohibits marketing of any 

alcoholic beverages on television and at sporting events, prohibits serving beer at sport 

facilities and at any place from 9pm until 9am, imposes a requirement that 

trademarks/brands of beer be written in the same font and color as all of the other text on 

the label, and prohibits the sale of alcohol in containers over .5 liters. 

 

11. The MAB Act caused FBI’s sales to drop by about 60% during the first two quarters of 

2011with the company incurring lost net income of around 10 million dollars.  The 

packaging requirements impacted FBI the most, because almost all of the FREEBREW 

was sold in .8 liter bottles.  These measures forced FBI to implement a comprehensive 

reconfiguration of its bottling line for FREEBREW and suspend bottling of other brands 

to allow for limited production of FREEBREW in .5 liter bottles and cans.  This went on 

until the reconfiguration was completed in April 2011.  

 

12. June 30, 2011 Ministry of Health and Social Security (“MHSS”) Ordinance: On June 30, 

2011 the Ministry of Health and Social Security, without notifying CAM or other 

affected parties, adopted an ordinance that requires all products containing Reyhan 

Concentrate to be labeled with an explicit warning that  
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This product contains Reyhan concentrate, consumption of which according to the 
results of scientific research may lead to higher risks of cardiac complications. 
 

13. The ordinance was the result of study done by Human Health Research Institute (“HRI”), 

a government-funded institution that has its Board of supervisors and Executive Director 

appointed by the Ministry of Health and Social Security of Ruritania.  The report released 

on June 15, 2011 claimed that consumers of FREEBREW were exposed to a high risk of 

cardiac complications due to the effects of Methyldioxidebenzovat (“MDOB”), an active 

chemical ingredient found in Reyhan concentrate.  The research was based on a study 

that had been ongoing for 10 years, starting in October 1999.  The participants were 

separated and given different daily doses of MDOB ranging between .15 and .18 grams. 

 

14. There are .8 grams of MDOB in 1 gram of Reyhan. 

 

15. FBI was not provided with access to the report and underlying materials until 2011, even 

though the Ministry of Health and Social Security received an interim report in 2005, 

which came to the same conclusions as the final results.  

 

16. On August 20, 2011, FBI informed the Ministry of Health and Social Security of several 

flaws in the data collection and research analysis conducted by HRI.  Significantly, the 

research looked at daily consumption of a much higher dosage of MDOB than is found in 

FREEBREW, and did not take into account the combination of MDOB with alcohol and 

other ingredients of FREEBREW.  FBI obtained an independent scientist who opined that 

the HRI report did not consider other factors such as smoking, diet and weight of the 

individuals.  

 

17. FBI’s competitors have taken advantage of this opportunity to bring negative attention to 

FBI by sponsoring “analytical” programs on Ruritania’s most popular TV channels.  The 

competitors are using HRI’s report in claiming that the:  

nations most respected medical institute conclusively established that 

consumption of Reyhan concentrate leads to severe health risks. 
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18. The competitors emphasize that FBI contains “poisonous Reyhan” and the competitors 

label their beers “Reyhan-free.”  

 

19. Following the new label regulations for FREEBREW, FBI sales fell by another twenty-

percent.  The revenue of 2011 was ten-percent of the revenue for the same period of 

2009.  Sadly, during this time of financial crisis, Ruritania’s actions have caused FBI to 

have to terminate over half of its employees.  Moreover, the foregoing has forced FBI to 

suspend production decreasing the output from 130,000,000 decaliters per year to 

5,000,000 decaliters per year.  Finally, FBI failed to fulfill the financial covenants 

established by credit facilities with its various lenders due to these changes.  In order to 

pacify it’s lenders, FBI has granted the lenders a security package to keep from having 

the lenders security rights enforced against them.  The security package consists of (1) all 

of FBI’s tangible assets (2) all shares in FBI and (3) any claims and recover that CAM 

may receive from this arbitration. 

 

20.  December 1, 2011: The Prosecutor’s Office of Ruritania commenced an investigation 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group.  The 

Office alleged that they had “information” that the executives were involved in bribery of 

officials of SPF in connection with the acquisition of FBI shares.  

 

21. December 19, 2011: Messrs Goodfellow and Straw were informed of the investigation 

and told they may be summoned after the holiday season in the beginning of 2012 for 

interrogation. 

 

22. December 23, 2011: Messors Goodfellow and Straw were detained in Freecity 

International Airport, when boarding a flight to Propsperia.  They were told by police 

officers that they were being detained from “fleeing justice,” although their lawyers told 

both executives that under Ruritania law they were free to leave the country pending 

investigation.  A video of their detention was broadcast across Ruritania on Free TV, 

Ruritania’s most popular channel, with a spokesman of the Prosecutor’s office claiming 

that Ruritania “will not let people responsible for corruption escape investigation.”  The 
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police officers apparently passed the tape to Free TV.  The executives were detained in a 

cell in the airport until January 3, 2012.  They were released without explanation, the 

investigation against them was dropped for lack of evidence, and no apology or 

compensation was given for the detainment. 

 

THE BIT  

23. March 15, 1997: The Treaty for the Mutual Promotion and Protection of Foreign 

Investment between The Republic of Ruritania and The State of Cronos (“BIT” or 

“Ruritania-Cronos BIT”) was entered into. 
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ARGUMENTS PART ONE: JURISDICTION 
 

I. THIS TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS BECAUSE 

CAM’S ACQUISITION OF FBI’S SHARES DO NOT AMOUNT TO AN ABUSE 

OF PROCESS AND IT IS A BONA FIDE INVESTMENT 

 A.  CAM’s Claims Are Not An Abuse Of Process For Numerous Reasons 

 

24. Ruritania’s claim that the share acquisition amounts to an abuse of process and that 

consequently the Tribunal has no jurisdiction under the Ruritania-Cronos BIT is without 

merit.  The transfer of shares was completed in accordance with the laws of Ruritania.  

Furthermore, the Share Purchase Agreement allowed for the purchaser to “assign all of its 

rights and obligations” under the Agreement “by way of substitution to any company, 

which is a member of the Contifica Group.”  Finally, under current principles of 

customary international law CAM’s claims do not amount to an abuse of process.   

 

25. Under general international law, abuse of process must be determined on a case by case 

basis by taking into consideration all of the circumstances surrounding the particular 

case.1  However, tribunals have set some guidelines for evaluating alleged claims of 

abuse of process claims, when so called “treaty shopping” is at issue. 

 

26. The tribunal in Mobil Corporation v. Venezuela held that Mobil Corporation’s 

restructuring in order to obtain access to arbitration under the Dutch-Venezuela BIT was 

not an abuse of process.2  Mobil restructured its investments after the political climate of 

Venezuela underwent substantial change.3  The Netherlands was chosen as the place to 

incorporate because, inter alia, the Netherlands had a bilateral investment treaty with 

Venezuela, and Exxon Mobil already had activities there.4  Venezuela claimed that the 

restructuring was an abuse of process because it occurred long after the investments were 

established, Venezuela did not consent to it, and the disputes that caused Mobil to 

                                                
1 Mobil Corporation, Venezuela Holdings BV, Mobil Cerro Negro Holding, Ltd, Mobil Venezolana de Petroleos 
2 Id.  
3 Id. at para. 188. 
4 Id. at para. 189. 
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restructure were foreseeable and had been identified to Venezuela by Mobil prior to the 

restructure.5   

 

27. However, the tribunal in Mobil held that Mobil’s actions were not an abuse of process but 

rather legitimate corporate planning.6  The tribunal found that because Mobil was not 

required to report the restructuring to Venezuela but did anyway, that was evidence of 

good faith.7  Furthermore, when Venezuela was put on notice of the restructuring, it made 

no objections.8  The timing of the investment also weighed in favor of good faith.  

Although the investment made following the restructuring was not as substantial as the 

initial investment, this was not a cause for adverse inference according to the tribunal.9  It 

made sense that an investment after some years would be more self-sustaining and not 

need quite as much help in the form of foreign capital.10   

 

28. With regard to the timing of the dispute, the tribunal looked at when the actual dispute 

arose in order to determine if a claim was made in good faith.  Unlike in Phoenix v. 

Czech Republic, where the acts leading to the dispute were not simply foreseeable but 

had in fact already occurred, some of Mobil’s claims only arose after the transfer of 

shares occurred.11  Thus, the tribunal held any disputes that had arisen prior to the 

transfer of the shares must be submitted to the dispute resolution process that would have 

been applicable had no transfer of ownership occurred, but those claims arising after the 

transfer were appropriately before the tribunal.12  

 

29. CAM’s acquisition of FBI was made in good faith and an exercise of legitimate corporate 

planning.  The transfer of shares was completed in accordance with the laws of Ruritania.  

On March 17, 2010, CAM was entered into FBI’s register of shareholders, and FBI 

disclosed the acquisition to Ruritania the next day.  These actions were not a violation of 

                                                
5 Id. at para. 188, 192. 
6 Id. at para.191.  
7 Id. at para.192. 
8 Id. 
9 Id. at para.193-198.  
10 Id. at para. 198. 
11 Id. at para. 182. 
12 Id. at para. 206. 
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Ruritania law.  In fact, SPF acknowledged the assignment of rights and obligations the 

day of the acquisition.  Furthermore, the Share Purchase Agreement explicitly granted the 

Purchaser, Contifica Spirits, S.P.A., the right to assign the agreement to any member of 

the Contifica Group.  CAM is and was a member of the Contifica Group when the 

Agreement was entered into.  CAM was acquired by Contifica Group in 2003 and has 

been incorporated in Cronos since 1983.  Therefore, under the terms of the Share 

Purchase Agreement the share acquisition was proper.  As in the recent Teinver v. 

Argentina case, the tribunal here should reject respondent’s challenge because it fails to 

“demonstrate that claimants, as a factual matter committed illegalities in the process or 

acquiring” their investment in FBI.13  Thus, any claim of abuse of process is absurd 

considering the Agreement expressly allowed for such a transfer. 

 

30. Additionally, CAM was not merely established to be a shell corporation under which BIT 

protections could be obtained.  Notably, the companies that supply materials to FBI are 

either direct subsidiaries or branches of CAM.  Therefore, CAM was indirectly investing 

in FBI prior to the acquisition.  

 

31. Unlike in Mobil and Phoenix, none of the claims that CAM has submitted to the Tribunal 

pre-date the acquisition.  The claims brought by CAM came into existence after the 

acquisition of FBI on March 10, 2010.  First, the MAB Act went into place on November 

20, 2010.  Second, the HRI report was released on June 15, 2011.  Although Ruritania 

may argue the contract breaches were a result of a contract entered into prior to the share 

acquisition, the argument is meritless.   

 

32. As the Mobil tribunal emphasized, foreseeability alone is not enough to preclude a 

company restructuring in order to avail itself of the protections of international law.14  

Therefore, CAM’s acquisition of FBI shares in the Spring of 2010 was an appropriate 

exercise of corporate planning for problems that were nonexistent at the time and at most 

foreseeable. Thus, the tribunal should overrule Respondents claim for abuse of process.  

                                                
13 Teinver S.A., Transportes de Cercanias S.A. and autobuses Urbanos del Sur S.A. v. The Argentine Republic 
ICSID Case No. ARB/09/1, (Decision on Jurisdiction, 21 December) at para. 324. 
14 Mobil at para 204. 
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B.  CAM’s acquisition of the shares constitutes a bona fide investment. 

 

33. CAM’s acquisition of FBI’s shares is exactly the type of investment that the Ruritania-

Cronos BIT provides protections for.  Article I of the BIT defines what “Investment” 

means for purposes of the Treaty.  It provides: 

For purposes of this Treaty: 
The term “Investment” means every asset which is directly or indirectly invested 
in accordance with the laws and regulations of the Contracting State in which 
territory the Investment is made by Investors of the other Contracting State. The 
Investments include in particular, but not exclusively:  
(a) movable and immovable property as well as any other rights in rem, such as 
mortgages, liens and pledges; 
(b) shares of companies and other kinds of interest in companies;  
(c) returns reinvested, claims to  money which has been used to create an 
economic value or claims to any performance having an economic value 
(d) intellectual property rights, in particular copyrights and related rights, patents, 
utility-model patents, industrial designs, trademarks, plant variety rights;  
(e) trade-names, trade and business secrets, technical processes, know-how, and 
good will; and,  
(f) concessions under public law, including concessions to search for, extract or 
exploit natural resources 
…. 

 
The term “Investor” means with regards to each Contracting State 
(a) any natural person who is citizen or national of, or who is permanently 
residing in  each Contracting State in accordance with its laws; and,  
(b) any entity which is established in accordance with, and recognised as a legal 
person by the law of the Contracting State, irrespective of whether or not its 
liabilities are limited and whether or not it is a profit seeking company, agency, 
association or firm;  

 
which is the owner, possessor or shareholder of an Investment in the territory of 
the other Contracting State.15 

 

34. Under the Vienna Convention on the Law of Treaties, terms in a treaty shall be given 

“ordinary meaning” in “their context and in the light of its object and purpose.”16  The 

                                                
15 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 1, 15 March 1997. 
16 Vienna Convention on the Law of Treaties, 1969, Section 3 Article 31(1).  
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only exception to this rule is “[a] special meaning shall be given to a term if it is 

established that the parties so intended.” 17  

 

35. The plain language of the BIT indicates that the acquisition of FBI’s shares by CAM is a 

bona fide investment.  The non-exclusive list in Article I of the BIT indicates that 

ownership of “shares of companies” and “intellectual property rights” are considered 

“investment[s]” under the BIT.  Furthermore, “investor” is meant to include: 

any entity which is established in accordance with, and recognised as a legal 
person by the law of the Contracting State, irrespective of whether or not its 
liabilities are limited and whether or not it is a profit seeking company, agency, 
association or firm.18 

 
36. Article I makes clear that when Cronos and Ruritania contracted they did not mean to 

limit access to the BIT to only transactions involving particularized financial schemes.  

Therefore, the purchase price of the subject acquisition and the potential to make profit 

from FBI should not affect the Tribunal’s decision on jurisdiction.  Additionally, CAM 

has been an entity established under the laws of Cronos since 1983 so it meets the 

“established in accordance with...the law of the Contracting State” criteria as well.  In 

sum, Respondents claim that there is not a bona fide investment is clearly erroneous 

based on the ordinary language of the BIT.  

 

37. The fact that CAM’s acquisition of FBI shares amounts to a bona fide investment is 

further supported by the decisions of other tribunals.  In Mobil Corporation v. Venezuela, 

the tribunal determined that because the Netherlands-Venezuela BIT broadly described 

what constituted as an “investment,” it was intended to protect investments in Venezuela 

held by a Netherlands company through a subsidiary even if that subsidiary was 

incorporated in a third country.19  The tribunal reached that decision even though the BIT 

language they were looking at was even narrower then the Cronos-Ruritania BIT in that it 

did not refer to “indirect” investments at all.  

 

                                                
17 Id. at Art. 31(4).  
18 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Art. 1, 15 March 1997. 
19 Mobil  at paras. 163-65. 
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38. In Aguas del Tunari v. Bolivia, a Bolivian company entered into a contract with Bolivian 

authorities.20  A U.S. company, owned fifty-five percent of the Bolivian company.21  The 

U.S. company joined forces with another U.S. company, which resulted in fifty-five 

percent of the Bolivian company being transferred to a Dutch company.22  The Bolivian 

company invoked the Dutch-Bolivian BIT in order to bring claims under international 

law.  The tribunal stated: 

it is not uncommon in practice and - absent a particular limitation –not illegal to 
locate one’s operation in a jurisdiction perceived to provide a beneficial 
regulatory and legal environment in terms, for example, of taxation or the 
substantive law of the jurisdiction, including the availability of a BIT.23  
 

39. As the tribunal in Aguas del Tunari explained, without a particular limitation an 

acquisition of shares will not interfere with jurisdiction under an applicable BIT.24  

Notably, in the present case, the Ruritania-Cronos BIT does not directly speak to the 

acquisition of shares issue; however, the initial Share Purchase Agreement expressly 

allowed the purchasing party to assign its rights and obligation to anyone within 

Contifica Group.  The Share Purchase Agreement was entered into in 2008.  CAM has 

been part of Contifica Group since 2003.  Therefore, at the time of contracting, Ruritania 

knew that the possibility of the assignment to a Cronos corporation existed.  Furthermore, 

Article 1 of the BIT includes share ownership as one of the enumerated types of 

“investment” covered by the BIT.  Thus, the Tribunal must infer that with the allowance 

for transfer comes the ability for the contracting party to avail itself of the applicable BIT.  

 

40. Based upon the language of the BIT and the manner in which past tribunals have 

interpreted other BITs, CAM’s acquisition of FBI shares constitutes a bona fide 

investment under the Cronos-Ruritania BIT.  Thus, this Tribunal must overrule CAM’s 

jurisdictional challenge.  

 

                                                
20 Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, (Decision on Respondent’s Objections 
to Jurisdiction, 21 October 2005).  
21 Id. at para. 318. 
22 Id. 
23 Id. at para. 330(d).  
24 Id. 
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II. THE TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS BASED ON 

THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT BY 

THE STATE PROPERTY FUND OF RURITANIA AND THOSE CLAIMS ARE 

ADMISSIBLE 

A.  The State Property Fund’s Actions Are Attributable To Ruritania 

 

41. Respondent’s challenge to jurisdiction should be overruled because all of the claims 

alleged by Claimant are attributable to Ruritania.  The State Property Fund (“SPF”) is an 

organ of the state.  Alternatively, SPF exercised elements of government authority when 

it entered into the Share Purchase Agreement.  Thus, the claims are properly brought 

under the BIT.  

The modern view is that conduct of an organ of the State shall be considered as an act of 
the State under international law, whether the organ be legislative, executive or judicial, 
whatever position it holds in the organisation of the State.25 
 

42. Therefore, whether SPF is an organ of the state becomes critical in the determination of 

jurisdiction ratione persona. Several tribunals have deferred to Articles 4 and 5 of the 

International Law Commission’s (“ILC”) Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, 2001 (“Draft Articles).26  

43. Article 4 states:  

Conduct of organs of a State 
 
The conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or 
any other functions, whatever position it holds in the organization of the State, 
and whether its character as an organ of the central Government or of a territorial 
unit of the State.27 
 

44. Article 5 states:  

Conduct of persons or entities exercising elements of governmental authority 
 

                                                
25 Loewen Group Incorporated and Loewen (Raymond L.) v. United States, ICSID Case No ARB(AF)/98/3, 
(Decision on Hearing of Respondent's Objection to Competence and Jurisdiction, 2005). 
26 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 
November 2001. 
27 Id. 
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The conduct of persons or entities exercising elements of governmental authority 
under Article 4 but which is empowered by the law of that State to exercise 
elements of the governmental authority shall be considered an act of the State 
under international law, provided that the person or entity is acting in that 
capacity in the particular instance.28 
 

45. Accordingly, Ruritania is properly a party to this dispute if (1) SPF is an organ of the 

state, or (2) SPF was exercising government authority when it entered the Share Purchase 

Agreement.   

 

46. In Toto Construzioni Generali S.P.A. v. The Republic of Lebanon, the tribunal analyzed 

whether two entities actions were attributable to the Republic of Lebanon.29  The first 

entity, CEGP, entered a contract with Toto, which ultimately led to Toto bringing the 

subject BIT claim.30  CEGP was a council with a separate legal personality from the 

State.  CDR whose actions were also at issue in the dispute succeeded CEGP.31 

[A] State cannot escape international responsibility by delegating its State 
functions to entities to which it gives separate legal personality under its domestic 
law.32 
 

47. The tribunal in Toto consistently emphasized and based its decision on that general 

principle.  

 

48. After determining that the CEGP and CDR were not per se organs of the State under 

Article 4 of the ILC Draft Articles, the tribunal turned to an Article 5 analysis.  Factors 

that indicated to the tribunal CEGP was exercising government authority when it entered 

the contract with Toto were: (1) a government decree gave CEPG the task of “studying 

and implementing the projects entrusted to it by the Council of Ministers,” (2) although 

CEPG had a distinct legal personality and had financial autonomy, it worked under the 

control of the Ministry and Council of Ministers, (3) the CEPG was subject to 

disciplinary authority of the Central Inspectorate, and (4) CEPG’s funds originated from 

                                                
28 Id. 
29 Toto Construzioni Generali S.P.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12. Decision on 
Jurisdiction, 2009. 
30 Id. at para 43. 
31 Id. at para 50. 
32 Id. at para 46. 
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allocations in the State budget.33  Weighing those factors, the tribunal concluded CEPG 

was a public entity that was formed “to exercise elements of government authority.”34  

Furthermore, the Toto contract was an exercise of that authority.   

 

49. Next, the tribunal turned to determining whether the acts of CDR were attributable to the 

State.  CEGP was merged into CDR by passage of a law.  CDR helped establish the state 

budget and plans for implementing it.35  Also, it worked with public and private entities 

to establish the State objectives.36  Although CDR sometimes acted as a consulting 

authority for the drafting of legislation, most often it was the agent and implementing 

authority of the Lebanese government.37  Furthermore, the contracts made by CEGP prior 

to the merger were transferred to CDR.38  Accordingly, CDR stepped into the shoes of 

CEGP for purposes of those preexisting contracts.  Thus, if CEGP was exercising state 

authority when entering the contracts then CDR was now exercising that authority in 

carrying out the rest of the contract performance.  

 

50. Similar to the CEGP and CDR, the SPF was established due to a legal decree.  SPF is a 

“separate legal entity established by an Act adopted by the Parliament of Ruritania.”  

Furthermore, the government of Ruritania appoints the persons in executive positions at 

SPF.  If the SPF dissolves, all its assets and liabilities pass to Ruritania.  Therefore, in 

effect, the money from the Share Purchase Agreement would go to Ruritania if SPF were 

to dissolve.  Moreover, FBI was sold when Ruritania decided to privatize some of its 

assets due to the country’s financial crisis.  Even if the other acts or agreement that SPF 

enters are not exercises of government authority, it is clear that the Share Purchase 

Agreement entered into with Contifica Spirits was.  Thus, the Tribunal should find that 

Ruritania is properly named as the respondent in this dispute.  

 

                                                
33 Id. at para 51.  
34 Id. at para 52.  
35 Id. at para 57. 
36 Id. 
37 Id. at para 59. 
38 Id. at para 54. 
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B. Jurisdiction And Admissibility Of CAM’s Claims Under Article 6 Of The BIT Is 

Proper 

 

51. Although Respondent would like to force the claims arising under Article 6 of the BIT 

into arbitration under the forum selection clause of the Share Purchase Agreement, the 

Tribunal must deny that request because claims arising under Article 6 are specific to the 

Ruritania-Cronos BIT.  Therefore, a BIT established proceeding is the proper forum for 

the claims to be heard.  

 

52. Article 6(1) of the BIT explicitly states:  

Each Contracting State shall fulfill any other obligations it may have entered into 
with an Investor or an Investment of an Investor of the other Contracting State.39 
 

53. Several tribunals have held that forum selection clauses do not waive rights to arbitrate 

under an applicable BIT.40  Furthermore, Article 6(1) does not, as Respondent claims, 

elevate contract claims into BIT claims, but rather allows claims of failure to fulfill 

obligations of any kind to be brought under the BIT.41  

 

54. The tribunal in SGS Société Générale de Surveillance SA v Paraguay, was confronted 

with a similar jurisdictional challenge.  Paraguay claimed that a forum selection clause, 

stating that “[a]ny conflict, controversy or claim deriving from or in connection with this 

Agreement, breach, termination or invalidity” were to be submitted to a local court, 

required the tribunal dismiss some of SGS’s claims.42  The claims at issue were being 

brought under Article 11, the umbrella clause, of the applicable BIT that required 

Paraguay “constantly guarantee the observance of the commitments it has entered into 

with respect to the investments.”43 

 
                                                
39 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 6, 15 March 1997. 
40 Lanco International, Inc. v. Argentine Republic, ICSID Case No. ARB/97/6, (Preliminary Decision on 
Jurisdiction, 8 Dec. 1998). 
41 SGS Société Générale de Surveillance SA v. Paraguay, ICSID Case no ARB/07/29, (Award on jurisdiction, 12 
Feb. 2010). 
42 Id. at para 128. 
43 Id. at para 128, 162. 
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55. The tribunal distinguished between contract claims and treaty claims.44  The tribunal 

agreed with the claimant when it found that determining whether a breach of Article 11 

occurred required interpretation and analysis of facts related to performance under the 

contract but that did not “per se turn a dispute under the BIT into a contractual dispute” 

(internal citation omitted).45  The tribunal decided that whether the claims were a breach 

of the BIT or a contractual breach could not be determined without a total hearing on the 

merits of the claims.  Furthermore, the principle issue at the jurisdictional stage is 

whether Claimant’s claims if proven amount to a claim under the BIT.46  In SGS’s case, 

that standard was clearly met.  Thus, the tribunal concluded jurisdiction was proper.47 

 

56. Here, CAM’s claims involving Ruritania’s failure to consistently meet its obligations 

clearly fall under the BIT.  As the tribunal in SGS found it is not the job of the tribunal at 

the jurisdiction stage to determine anything more than that if the alleged claims are 

proven it would amount to a violation of the BIT.  Here, CAM is asserting that Ruritania 

failed to fulfill the obligations made in the Share Purchase Agreement and other 

subsequent obligations, which Ruritania undertook in the circumstances leading up to this 

arbitration.  Under the BIT “the State shall fulfill any obligation,” thus, CAM’s claims 

have jurisdiction under the BIT. 

 

57. Once the tribunal in SGS determined jurisdiction over the claims, it turned to whether the 

claims were admissible in light of the forum selection clause.  First, the tribunal held that 

the ordinary meaning of the umbrella clause must be respected, as required by Article 

31(1) of the Vienna Convention.  The tribunal explained:  

Claimant has not asked this Tribunal to adjudicate directly any claims for breach 
of the Contract…Claimant has, however, put before us Treaty Claims…the 
predicate for those claims is one or more breaches of the State’s commitment to 
SGS –some of which commitments are, indeed, to be found in the Contract.48  

 

                                                
44 Id. at para 128. 
45 Id. at para 132. 
46 Id. at para 138. 
47 Id. 
48 Id. at para 165. 
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58. The obligation in the umbrella clause to guarantee commitments was not limited to only 

contractual obligations, and so the question became whether the forum selection clause 

could override the umbrella clause for admissibility purposes.49   

 

59. Because SGS’s claims were for breaches of obligations under the contract and 

simultaneously for breaches of obligations by the State, the contract did not necessarily 

dispose of the claims.50  In other words, the Contract did not specifically or expressly 

state that the forum selection clause was meant to waive all Article 11 BIT rights.  It was 

a very general clause and the tribunal was not willing to imply such a waiver from.  

Accordingly, the tribunal was concerned that finding the umbrella clause inadmissible 

due to the forum selection clause because the Contract would be “read to be an implied 

waiver of BIT rights.”  The tribunal held that this was to sweeping of a result to 

embrace.51   

 

60. Additionally, the tribunal held that even if BIT claims are co-extensive with claims under 

the contract that is not a reason to find them inadmissible.52  That argument would go to 

jurisdiction, which the tribunal had already addressed.  Furthermore, a finding of 

jurisdiction over the claims gave the tribunal even more reason to find the claims 

admissible.53 

 

61. Lastly, the tribunal looked at the intent of the States in entering into the BIT.  The 

tribunal found that the parties intended the Treaty to provide protection in addition to 

other rights the investor is able to negotiate for itself in a contract or can find under 

domestic law.54  Along with those additional rights came the right to enforce them 

through BIT arbitration.55  Citing to Bayındır v. Pakistan the tribunal explained: 

                                                
49 Id. at para 167. 
50 Id. at para 173.  
51 Id. at para 177. 
52 Id. at para 174. 
53 Id. 
54 Id. at para 176.  
55 Id. 



 

19 

[W]hen the investor has a right under both the contract and the treaty, it has a self-
standing right to pursue the remedy accorded by the treaty.56 
 

62. Accordingly, the tribunal held SGS’s claims were admissible regardless of the forum 

selection clause.57 

 

63. CAM’s claims are admissible because the contract did not specifically waive 

BIT jurisdiction, the claim’s BIT claims are co-extensive with claims under the 

Share Purchase Agreement, and the intent of the contracting parties was to 

have such claims be subject to arbitration under the Ruritania-Cronos BIT.  

 

64. The Share Purchase Agreement does not specifically waive BIT protections.  

As the tribunal in SGS did, so should this Tribunal.  It would be quite 

dangerous to imply a wavier of BIT rights into every contract that includes a 

broad forum selection clause.  Without specific facts showing the parties 

contemplated that their agreement would waive BIT protections, this tribunal 

must allow CAM’s claims to be heard.  

 

65. Furthermore, CAM’s claims of breach of obligations are co-extensive with 

their other BIT claims.  The expropriation and fair and equitable treatment 

claims involve facts that have their roots in the Share Purchase Agreement but 

that does not magically turn those claims into contract claims covered by the 

Share Purchase Agreements forum selection clause.  Similarly, the claims for 

breach of obligation may involve facts that are rooted in the Share Purchase 

Agreement.  However, they still take the form of a BIT claim.  

 

66. Lastly, the intent of Cronos and Ruritania in establishing the BIT is clearly 

shown throughout the treaty.  The BIT preamble shows intent to nurture 

investment and give extensive protections to investors, explains investment 

broadly, and provides practically no prerequisites to fulfill prior to filing a 

                                                
56 Id. at para 184.  
57 Id. at para 185. 
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claim.  Accordingly, the intent of the two countries was to allow a wide range 

of claims to be admissible under the BIT.  

 

67. Due to the foregoing, it follows that CAM’s claims brought under Article 6(2) 

are proper on both jurisdiction and admissibility grounds.  Thus, the Tribunal 

should overrule Ruritania’s jurisdiction and admissibility challenges.  

 

      Conclusion On Jurisdiction and Admissibility 

68. Article 23 of the UNCITRAL Rules grants the arbitral tribunal the right to rule on its own 

jurisdiction.  Claimant respectfully requests that the Tribunal exercise that right in 

deciding that for the foregoing reasons, there is jurisdiction over CAM’s claims against 

Ruritania. 
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ARGUMENTS PART TWO: MERITS OF THE CLAIM 

 

I. RURITANIA HAS VIOLATED THE BIT AND INTERNATIONAL LAW BY  

 INDIRECTLY EXPROPRIATING CAM’S INVESTMENT AND FAILING TO  

 PROVIDE COMPENSATION FOR THE EXPROPRIATIONS 

 

69. Under international law, 

a deprivation or taking of property may occur . . .through interference by a state in 
the use of that property or with the enjoyment of its benefits, even where legal 
title to the property is not affected.58   

 
70. Ruritania’s adoption of the MAB Act and packaging regulations constitutes an 

expropriation of CAM’s investment in violation of Article 4 of the BIT.  Specifically, 

Ruritania has expropriated a portion of CAM’s packaging label, trademarks and trade 

dress rights.  

 

71. Article 31(1) of the Vienna Convention, states a treaty must be interpreted by applying 

the “ordinary meaning” of terms, looking to the treaty’s context and its “object and 

purpose.”59  The BIT’s Preamble clearly states that its object and purpose include the 

desire “to intensify economic cooperation” between Cronos and Ruritania and encourage 

“private enterprise, intending to create favourable conditions for investments.”60  

  

72. Furthermore, Article 4 of the BIT states,  

Investments by Investors of either Contracting State may not directly or indirectly 
be expropriated, nationalized or subjected to any other measure taken by a 
Contracting State or a state agency of the Contracting State the effects of which 
would be equivalent to expropriation or nationalization (hereinafter referred to as 
Expropriation) in the territory of the other Contracting State except where such 

                                                
58 Compañía del Desarrollo de Santa Elena, S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1 (Award, 17 
February 2000), at para 77. 
59 Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12 (Award, 23 June 2006), para 359. 
60 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Preamble, 15 March 1997. 
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Expropriation is (a) for the public benefit; (b) not discriminatory; (c) carried out 
under due process of law; and, (d) against compensation.61 

 
 

73. According to the BIT, an investment is defined as “every asset which is directly or 

indirectly invested in accordance with the laws and regulations of the Contracting State” 

and includes, inter alia, “moveable and immoveable property . . . intellectual property 

rights.”62  Thus, the ordinary language of the BIT indicates intent to protect against 

expropriation.  

 

A.  Ruritania Has Committed An Indirect Expropriation Against CAM Through  

      Ruritania’s MAB Act And The MHSS Ordinance 

 

74. This Tribunal should defer to the tribunal’s reasoning in Metalclad Corporation v. United 

Mexican States for determining whether indirect expropriations occurred.  There, the 

tribunal first recognized the State is responsible for actions taken by organs of the State, 

acting in their official capacity.63  Within NAFTA, Article 1110 says that, “[n]o party 

shall directly or indirectly . . . expropriate an investment . . . or take a measure 

tantamount to . . . expropriation . . .” with the exception of “(a) for a public purpose; (b) 

on a nondiscriminatory basis; (c) in accordance with due process of law and Article 

1105(1); and” (d) with compensation.64  NAFTA defined a measure to include “any law, 

regulation, procedure, requirement or practice.”65  Thus, NAFTA includes both direct and 

indirect expropriations.66   

 

75. Similarly, in the present case, the BIT Article 4 prohibits direct and indirect 

expropriation.  Since the FBI trademarks and trade dress were part of CAM’s investment, 

the first issue is whether they were expropriated directly or indirectly.  

                                                
61 Id. at Art. 4. 
62 Id. at Art. 4. 
63 Metalclad Corporation v. United Mexican States, ICSID Case No. ARB/97/1 (Award, 30 August 2000), para 73 
(citing Yearbook of the International Law Commission, 1975, vol. ii, p.61). 
64 Metalclad at para. 102. 
65 Id. 
66 Id. at para. 103. 
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76. In Metalclad, Metalclad Corporation (“Metalclad”), alleged that the United Mexican 

States (“Mexico”) violated international law and the MIT, NAFTA, by actions performed 

by the Mexican Municipality of Guadalcazar (“Guadalcazar”) and the Mexican State of 

San Luis Potosi (“SLP”).67  Metalclad, incorporated in the United States, wholly owned 

the subsidiary Eco-Metalclad Corporation (“ECO”), which wholly owned the subsidiary 

Ecosistemas Nacionales, S.A. de C.V. (“ECONSA”), a Mexican Company.68   

 

77. In order to acquire and develop hazardous waste transfer and storage in landfills, 

ECONSA purchased Confinamiento Tecnico de Residuous Industriales, S.A. de C.V. 

(“COTERIN”), another Mexican company in 1993.69  COTERIN had already received 

federal permits to construct the landfill prior to its purchase by Metalclad’s subsidiary 

and COTERIN received state land use permits for the landfill within a month after the 

agreement.70  Metalclad asserted it was led to believe and understood to be true that the 

project only needed federal and state permits, which COTERIN had acquired or the 

government was in support of approving, and it was on this reliance that Metalclad 

purchased COTERIN.71  Metalclad asserted that Mexico violated international law and 

the NAFTA when the Governor of SLP publicly campaigned against the landfill a year 

after the purchase, and the Municipality ordered Metalclad to stop construction because it 

lacked a municipal construction permit, despite Metalclad’s open construction of the 

project, federal and state inspection’s of the construction, and status reports sent to 

federal and state officials.72  Metalclad further asserted that Mexico encouraged the 

municipality permit application, assuring that it would be approved, while Mexico 

claimed that it never made such statements and that Metalclad should have known it 

needed the local permit.73  Metalclad applied for the municipal permit, resumed 

construction, which was completed in March 1995, and received a second federal 

                                                
67 Id. at para. 1. 
68 Id. at para. 2. 
69 Id. 
70 Id. at paras 30-31. 
71 Id. at para 33-36. 
72 Id. at paras 37-40. 
73 Id. at para 41. 
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construction permit in January 1995 in order to complete the project.74  However, once 

the landfill was completed, demonstrators, partly organized by Mexican state and local 

governments, prevented Metalclad from opening the site.75  Eventually an agreement was 

reached between Metalclad and Mexico, however, shortly thereafter, the municipality 

permit application was denied (13 months after submission and after the completion of 

the landfill project).76  In addition, after the Arbitration was filed and three days before 

leaving office in 1997, the Governor of SLP issued an Ecological Decree, which declared 

a Natural Area, encompassing the landfill, to protect rare cactus.77   

 

78. Analyzing the totality of the circumstances, the tribunal concluded that Metalclad 

suffered an expropriation when Mexico allowed and tolerated the actions of Guadalcazar, 

“which the Tribunal has already held amounts to unfair and inequitable treatment 

breaching Article 1105.”78  In addition, the federal government’s actions of approving the 

landfill project but not stopping the local governments’ efforts to deny Metalclad 

operation of the facility, further contributed to the indirect expropriation.79   

 

79. Similarly, the totality of the circumstances proves that Ruritania’s regulations indirectly 

expropriated CAM’s trademark and trade dress rights.  The MAB Act makes it illegal (1) 

to sell alcoholic beverages, defined as those that “exceed[] 0.6% of alcohol by volume” at 

professional sport establishments; (2) to serve alcohol outside of permanently operating 

catering establishments; or (3) to serve alcohol from the hours of 9 p.m. to 9 a.m.; (4) to 

serve or sell alcohol in containers over .5 liters; and, (5) to label the alcohol container 

with any label that is not white, which emphasizes the “brand,” or uses a font and colour 

that are not the same throughout the label.80 Ruritania has also committed an indirect 

expropriation against CAM through Ruritania’s Ministry of Health and Social Security 

ordinance, which requires a warning label stating that,  

                                                
74 Id. at paras. 42-43, 45. 
75 Id. at para. 46. 
76 Id. at paras. 47, 50. 
77 Id. at paras. 59, 64. 
78 Id. at para. 104. 
79 Id. at paras. 104, 112. 
80 Compl. Ex. 3, Regulation of Sale and Marketing of Alcoholic Beverages Act, Sections 1, 6-8. 
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This product contains Reyhan concentrate, consumption of which according to the 
results of scientific research may lead to higher risk of cardiac complications.81   

 

80. While true that CAM still has legal title to the trade dress for the .8 liters FREEBREW 

bottle and to the trademark for all of its products impacted by the labeling regulations, 

these trade dress and trademark rights have been expropriated.  Although legal title has 

not changed hands, CAM is unable to use the trade dress and trademarks for their primary 

purpose: branding on their products.   

 

81. In Metalclad, the tribunal found that even though the government regulation did not stop 

Metalclad from using the land for things besides a landfill, it was still an indirect 

expropriation.  Furthermore, when deciding if an expropriation occurred, it is proper to 

take into consideration the investors expectations and look to the date when the property 

could not “be used for the development purposes for which it was originally acquired.”82  

Accordingly, even though the trademarks and trade dress could still be used in other 

ways, for example in permitted advertisements, a hallmark of branding and advertising is 

consistency.  The use of the trademarks and trade dress in the way that was presented to 

CAM and its predecessor Contifica Spirits at the time of the investment is no longer 

allowed.  Additionally, to advertise using one image and sell the product using another 

image is inconsistent and confusing to the customer.  Based in part on the new labeling 

regulations, CAM has already seen decreased sales of its products.  The loss of labeling 

with CAM’s trademarks and bottling FREEBREW in the signature .8 liters bottle is an 

expropriation, for which CAM should be compensated. 

 

82. Additionally, the MHSS ordinance constitutes a indirect expropriation, because Ruritania, 

is interfering with CAM’s movable property, which is protected under the BIT, by 

requiring certain label space on each bottle of beer to contain a warning.  Moreover, 

Ruritania’s claims that the warning-label is for the promotion of health and therefore for 

the public benefit, while arguably untrue, are irrelevant.   

                                                
81 Ministry of Health and Social Security, Warning Label Ordinance, 30 June 2011. 
82 Compañía del Desarrollo de Santa Elena, S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1 (Award, 17 
Feb. 2000), at para 81. 
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83. Furthermore, CAM’s loss of market share and lost customer base at professional sport 

establishments and from the hours of 9 p.m. to 9 a.m. stems from the definition of alcohol 

in the MAB Act.  The Act does not outlaw all alcohol at professional sport establishments 

or service of alcohol from 9 p.m. to 9 a.m., but rather just alcoholic beverage over 0.6% 

alcohol.  As a result, there is still a significant market and customer base for alcoholic 

beverages from 9 p.m. to 9 a.m and at professional sport establishments.  CAM is being 

excluded from that market and customer base through the arbitrary requirements under 

the MAB Act, which were put forward on the premise of public health. 

 

84. The totality of the circumstances amount to an indirect expropriation, whereby CAM is 

no longer able to use its investment.  Moreover, it is clear that CAM did not simply make 

a bad business decision, but rather CAM’s investment was expropriated by the 

regulations of Ruritania and its state organs.  

 

B.  Ruritania Did Not Provide Compensation For The Expropriations Of CAM’s    

      Investment 

 

85. Once the Tribunal finds an expropriation exists the only consideration left to address is 

whether Ruritania has compensated CAM for the expropriation - which it has not.  

Although Ruritania will argue the reasons for their regulations allow them to avoid 

paying compensation, the tribunal in Compañía del Desarrollo de Santa Elena, S.A. v. 

Republic of Costa Rica (“Santa Elena”) found otherwise under international law.83  

 

86. Compensation is required under international law “whenever events demonstrate that the 

owner was deprived of fundamental rights of ownership and it appears that this 

deprivation” (Emphasis removed) is not transient.84  The tribunal continued by noting the 

purpose of the government regulations or actions is  

                                                
83 Id. at para. 77. 
84 Id. 
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less important than the effects of the measures on the owner, and the manner in 
which the government carries out its…interference is less important than the 
reality of their impact.85   

 

87. In Santa Elena, Compañía del Desarrollo de Santa Elena, S.A., (“CDSE”) a Costa Rican 

company, which has a majority of shareholders who are U.S. citizens, alleged an 

expropriation against the Republic of Costa Rica (“Costa Rica”) regarding a specific 

piece of property owned by CDSE (“Property”).86  On May 5, 1978, Costa Rica issued an 

expropriation decree (“Decree”) for the Property, which included an offer to compensate 

CDSE $1,900,000.00, which was based on another agencies appraisal performed within 

the month.87  The sole issue for the Tribunal with regards to the expropriation claim was 

the amount of compensation for the expropriation.88   

 

88. The Tribunal in Santa Elena bases its decisions on applicable international law rather 

than a specific bilateral investment treaty.89  The Tribunal and parties all agreed that, 

International law allows a State “to expropriate foreign-owned property within its 

territory for a public purpose and against the prompt payment of adequate and effective 

compensation.”90  Furthermore, the Tribunal rationalizes that while “environmental 

reasons may be classified as a taking for a public purpose,” the mere fact that a taking is 

done for a public purpose does not negate the demand for compensation.91  According to 

the tribunal, expropriatory measures, “no matter how laudable . . . to society as a whole” 

must be compensated by the State.92   

 

89. Finally, the tribunal acknowledged that not every expropriation happens all at once, but 

that a regulation or series of regulations may  “eventually amount to a taking, though the 

                                                
85 Id. 
86 Id. at paras. 1, 3. 
87 Id. at para. 17. 
88 Id. at paras. 54-56. 
89 Id. at para. 65. 
90 Id. at para. 71. 
91 Id. 
92 Id. at paras. 71-72. 
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individual steps in the process do not formally purport to amount to a taking or a to a 

transfer of title.”93  

 

90. As established above, the MAB Act and MHSS ordinance amount to indirect 

expropriations.  Although Ruritania will argue that compensation need not be provided 

for these acts because the purpose was to benefit the public, as explained in Santa Elena, 

international law requires otherwise.  Ruritania must compensate CAM for the loss of its 

property no matter the purpose.  Furthermore, the collective result of these measures must 

be taken into consideration.  The worth of the investments expropriated can be 

understood by looking at the rapid decrease in CAM’s market share, sales, and working 

employees.  Thus, according to the well-established rules of international law CAM 

demands Ruritania provide compensation for the expropriations.  

II. RURITANIA FAILED TO PROVIDE CAM WITH FAIR AND EQUITABLE  

 WHEN IT WITHHELD INFORMATION REGARDING AN ONGOING STUDY  

 OF THE EFFECTS OF REYHAN AND PUBLISHED FAULTY RESEARCH 

 

91. Ruritania violated the fair and equitable treatment standard incorporated in Article 

2(1)(b) of the BIT when it (1) claimed FBI products did not pose out of the ordinary 

health threats for alcohol while at the same time funding a study to determine the health 

effects of FREEBREW’s signature ingredient, Reyhan; and (2) knowingly relied on 

faulty research to establish discriminatory labeling regulations. 

 

92. Article 2(1)(b) states that,  

Each Contracting State shall in its territory . . . in every case accord Investments 
by Investors of the other Contracting State fair and equitable treatment . . . under 
this Treaty.94 

 
93. In Metalclad, the wording in Article 1105(1) of NAFTA is almost identical to that of the 

present BIT’s, where it states,  
                                                
93 Id. at para. 76. 
94 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 2(b), 15 March 1997. 
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each Party shall accord to investments of investors of another Party treatment in 
accordance with international law, including fair and equitable treatment and full 
protection and security.95 

 
94. In applying this language, the Metalclad tribunal, made sure to keep in mind the objective 

of the treaty, to promote foreign investment, and evaluate based on the totality of the 

circumstances.96  Ultimately, the tribunal held that the host-State did not “ensure a 

transparent and predictable framework for Metalclad’s business planning and 

investment,” which ultimately violated Metalclad’s expectation to “be treated fairly and 

justly in accordance with the NAFTA.”97  Specifically considering the circumstances 

presented in Metalclad, the Tribunal also held it was reasonable for Metalclad to rely on 

statements by the federal government that the municipal permit would be granted as a 

matter of course and it was acceptable to continue construction of the landfill.98  

 

95. The tribunal in National Grid P.L.C. v. The Argentine Republic also looked to both the 

“fair and equitable treatment” and “full protection and security” clauses.  They began by 

keeping in mind the intent of the treaty, to promote investments, and by applying Article 

31 of the Vienna Convention to define key terms using their ordinary meaning.99  Based 

on definitions from the Concise Oxford Dictionary and Black’s Law Dictionary, the 

tribunal finds the ordinary meaning of “fair” to be “just,” “even-handed,” “unbiased,” 

“legitimate,” and “reasonable.”100  Using the same references, the Tribunal defined 

“equitable” to mean “fair,” “just,” and “right, in consideration of the facts and 

circumstances of the individual case.”101 

 

96. Fair and equitable treatment is based on an objective standard, rather than a subjective 

standard.102  This objective standard does not require that the State acted in bad faith and 

takes into consideration the “reasonable expectations of the investor” when the 

                                                
95 Metalclad at para. 74. 
96 Id. at para. 75. 
97 Id. at para. 99. 
98 Id. at paras. 88-89. 
99 National Grid P.L.C. v. The Argentine Republic, UNCITRAL Arbitration Proceedings (Final Award, 3 November 
2008) at paras.167, 170).  
100 Id. at para. 168. 
101 Id. 
102 Id. at para. 173 
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investment was made and could be based on “representations, commitments or specific 

conditions” of the State.103  When considering the investor’s expectations, two 

qualifications should be addressed: (1) that the investor is not protected from ordinary 

business risk; and (2) that the investor’s expectations were reasonable and legitimate 

given the circumstances.104  Conversely, it is important to consider the State’s right to 

regulate domestic affairs given the context.105 

 

97. In the present case, Ruritania, acting through its state organ, SPF, agreed in the Share 

Purchase Agreement between SPA and SPF, to represent and warrant, “[t]o the best of its 

knowledge” FBI’s products did “not pose any risks to the consumers, other than those 

which are ordinary for similar alcoholic beverages.”106  This however is patently untrue 

according to HRI’s recent study, which was being conducted by the government-funded 

entity at the time that Ruritania entered into the Share Purchase Agreement.  

  

98. On June 30, 2008, Contifica Spirits entered into the Share Purchase Agreement with SPF 

for FBI.  Three years later, on June 15, 2011, the HRI issued its report that FREEBREW 

beer increased cardiac-risk though its exposure to MDOB the active chemical in Reyhan 

and a key ingredient in FREEBREW.  However, in 2005, an interim report, which was 

sent to the MHSS, reached the same conclusion as the final report.  This means that for 

three years before selling FBI to Contifica Spirits, Ruritania knew of the preliminary 

results of MDOB exposure and failed to disclose these preliminary results to Contifica 

Spirits prior to entering the Share Purchase Agreement.  This deceitful act violated the 

BITs requirement of fair and equitable treatment by the State towards the investor.   

 

99. In addition, Ruritania acted unfairly and inequitably toward CAM when Ruritania’s 

MHSS issued the new labeling regulation for products containing MDOB.  The new 

labeling regulations, which were issued on June 30, 2011, were based on the results of the 

HRI report.  This report, however, as CAM pointed out to the MHSS, were based on a 

                                                
103 Id. 
104 Id. at para. 175 
105 Id. 
106 Compl. Ex. 2, Extracts from the Share Purchase Agreement 
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flawed study that applied a flawed analysis.  As CAM stated, HRI reached its conclusion 

by administering a daily dose of MDOB, which is much higher than that found in 

FREEBREW – almost four times higher.  In addition, the study did not consider the 

cumulative effect of MDOB with other ingredients, including alcohol, which can be 

found in FREEBREW.  Perhaps most noteworthy though is that the study did not take 

into account already known cardiac-risk factors such as smoking, diet, and weight of the 

test-subjects, in order to isolate MDOB as the associated factor to cardiac-risk.  This 

information alone should have clearly notified the MHSS that the results were at a 

minimum highly questionable and in demand of review.  Under the BIT, CAM was 

entitled to fair and equitable treatment and Ruritania’s reliance on blatantly flawed 

research, in order to justify its new labeling policy, fails to satisfy the BIT’s requirement. 

 

100. Applying the totality of the circumstances in the present case, with an eye toward the 

BIT’s purpose of promoting foreign investment, it is evident that Ruritania did not satisfy 

its obligation of fair and equitable treatment towards CAM.  As described above, fair and 

equitable treatment is evaluated through an objective standard that can take into account 

the reasonable expectations of the investor.  The basis for the reasonable expectations can 

also be rooted in commitments made, such as the warranty provision of the Share 

Purchase Agreement.  In order to promote foreign investment, an investor must be able to 

rely on the statements made to him by the government or its agents.  Therefore, it was 

reasonable for CAM to rely on the warranty made by SPF when CAM was assessing the 

risk prior to deciding whether or not to invest.  This reliance was not the foundation of a 

bad business decision, but rather an intentional deception by Ruritania to hide the high 

potential for risk that FBI contained based on the preliminary research results of MDOB.  

Ruritania should not be excused from its conduct because the agreement was made with 

SPF.  It is clear that SPF was acting in an official capacity as a government agent of 

Ruritania, in the sale of State assets.  Furthermore, holding Ruritania responsible for its 

actions does not restrict in any way the State’s legitimate right to regulate domestic 

affairs.  
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  III. THE TRIBUNAL MAY AND SHOULD AWARD MORAL DAMAGES TO CAM 

         FOR THE ARREST OF MESSRS GOODFELLOW AND STRAW BY  

         RURITANIA 

 

101. Ruritania violated the BIT’s fair and equitable treatment clause and full protection and 

security clause when it arrested Messrs Goodfellow and Straw and therefore should 

compensate CAM with moral damages.  Messrs Goodfellow and Straw suffered 

significant stress, anxiety, humiliation, and loss of reputation related to their illegal 

detention at the Freecity International Airport from December 23 2011 to  January 3 

2012, which for those eleven days and into the future, created an unstable investment 

environment. 

 

102. Article 2(b) of the BIT states that,  

Each Contracting State shall in its territory . . . in every case accord Investments 
by Investors of the other Contracting State fair and equitable treatment as well as 
full protection and security under this Treaty.107 

 
103. In Joseph Charles Lemire v. Ukraine, the tribunal performed an in depth case study in 

order to synthesize several general rules applied to moral damages awards.108  Generally, 

moral damages are not awarded for mere wrongful acts of States, but they are awarded in 

exceptional circumstances.109  The Tribunal outlined several rules for determining 

exceptional circumstances, which include: 

- the State’s actions imply physical threat, illegal detention or other analogous 
situations in which the ill-treatment contravenes the norms according to which 
civilized nations are expected to act;  
-  the State’s actions cause a deterioration of health, stress, anxiety, other mental 
suffering such as humiliation, shame and degradation, or loss of reputation, credit 
and social position; and  
-  both cause and effect are grave or substantial.110  
 

                                                
107 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 2(b), 15 March 1997. 
108 Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18 (Award, 28 March 2011), at para. 333. 
109 Id.  
110 Id. at para. 
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104. In tribunal in Biwater, also came to a similar conclusion.  The tribunal held that Tanzania 

took several steps, which violated Tanzania’s obligation for full protection and security 

when it seized property and removed management officials from their offices.111  While 

financial awards were not extended for other reasons, it is important to note the tribunal 

reached this conclusion even though no force was used in removing the officials.112  The 

tribunal based its decision in part on the specific treaty language, where the word “full” 

was used to describe “protection and security.”113  The tribunal further determined that 

full protection and security can extend beyond physical protection to include “both 

physical, commercial and legal” protection, not only from third party actions, but from 

“organs and representatives of the State itself.”114   

 

105. In Desert Line Projects, the tribunal faced questions of large over due invoices, physical 

safety concerns, threatening actions by the armed forces, harassment, theft, and financial 

harm.115  In deciding to award Desert Line Projects $1,000,000.00 in moral damages, 

including for loss of reputation, the tribunal recognized that investment treaties do not 

exclude moral damages in exceptional circumstances.116  Ultimately, the tribunal found 

that Yemen breached the BIT, and while it found acts of physical duress towards Desert 

Line Projects’ executives influential, it concluded the government was responsible for 

“reparation for the injury suffered by the Claimant [Desert Line Projects], whether it be 

bodily, moral, or material in nature.”117  The tribunal held that Desert Line Projects 

suffered “substantial” prejudice that impacted the executive’s physical health and Desert 

Line Projects’ credit and reputation, justifying the $1,000,000.00 award.118 

 

106. In Azurix Corp. v. Argentine Republic, the tribunal held that Argentina breached the BIT 

by violating its obligation to fair and equitable treatment and full protection and 

                                                
111 Biwater Gauff (Tanzania), Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22 (Award, 24 July 
2008), at para 731. 
112 Id. 
113 Id. at paras. 728-29. 
114 Id. at paras. 729-30. 
115 Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17 (Award, 6 February 2008), paras 
18-22, 38. 
116 Id. at paras. 289-90. 
117 Id. at para. 290. 
118 Id. 
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security.119  The tribunal, as many others have done, begins its analysis by applying 

Article 31(1) of the Vienna Convention and by looking at the treaty language which 

includes in the same paragraph fair and equitable treatment as well as full protection and 

security.120  It noted that while these clauses are read separately from one another, there is 

a relationship between the two.121 

 

107. In evaluating the fair and equitable requirement, the Azurix tribunal looked to the 

requirements of several other arbitrations.  First, the tribunal in The Loewen Group, Inc. 

and Raymond L. Loewen v. United States of America found “that bad faith or malicious 

intention” was not “an essential element of unfair and inequitable treatment or denial of 

justice amounting to a breach of international justice.”122  Next in Waste Management, 

Inc. v. The United Mexican States, the tribunal found that 

the minimum standard of fair and equitable treatment is infringed by conduct 
attributable to the state and harmful to the claimant if the conduct is arbitrary, 
grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant 
to sectional or racial prejudice, or involves a lack of due process.123 
 

108. In compiling relevant arbitrations, the Azurix tribunal concluded fair and equitable 

treatment is based on “an objective standard” that may consider if there was a “frustration 

of expectations that the investor may have legitimately taken into account when it made 

the investment.”124 

 

109. In particular, the tribunal found influential the inter-relationship between fair and 

equitable treatment and full protection and security.125  The tribunal pointed to 

Occidental v. Ecuador, where the tribunal found full protection and security was 

breached “because the investment was subject to unfair and inequitable treatment” and 

conversely in Wena Hotels v. Egypt, where fair and equitable treatment was breached 

                                                
119 Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12 (Award, 23 June 2006), at para 408. 
120 Id. at paras. 359, 361. 
121 Id. at para. 361. 
122 Id. at para. 369, quoting The Loewen Group, Inc. and Raymond L. Loewen v. United States of America (ICSID 
Case No. ARB(AF)98/3), Award of June 26, 2003,  at para. 132. 
123 Azurix at para. 370, quoting Waste Management, Inc. v. The United Mexican States (ICSID Case No. 
ARB(AF)/3) Award of 30 April 2004, at para. 98 
124 Azurix at para. 372. 
125 Id. at paras. 406, 408. 
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when “there was a failure to provide full protection and security.126  The relationship 

persists regardless of if the two clauses are “appear as a single standard” or are “separate 

protections,” as was the case in Occidental.127  The tribunal went further to find that full 

protection and security “is not only a matter of physical security” but that “the stability 

afforded by a secure investment environment is as important from an investor’s point of 

view.”128   

 

110. Messrs Goodfellow and Straw’s detainment was unjustified and illegal and went on for 

an excessive period of time. Their detainment is an example of exceptional 

circumstances.  Just as the tribunal in Desert Line Projects found the physical duress of 

the executives influential, so should this Tribunal.  Despite being advised by counsel that 

based on Ruritania law, they were free to travel outside of Ruritania pending 

investigation, Messrs Goodfellow and Straw were stopped at the airport and detained for 

eleven days over the holiday season, without being formally charged.  Because full 

protection and security can extend to actions by State organs, Ruritania is responsible for 

the actions of the airport police officers.   

 

111. Over the course of the eleven-day detention, Messrs Goodfellow and Straw suffered 

significant stress, anxiety, and physical duress over not being formally charged and held 

against their will for an excessive length of time.  Since the events, Messrs Goodfellow 

and Straw have suffered public humiliation due to being detained for such an excessive 

amount of time.  Additionally, they have suffered from the public ridicule that came from 

the televising of security video tape of their detention, which the police passed to Free 

TV, the accusatory statements made by the Prosecutor’s office, and the lack of an 

apology for the detainment to help clear their good name.  

 

112. The actions taken in conjunction by the various local State agents have taken a guilty 

until proven innocent approach that violates Ruritania’s fair and equitable treatment 

obligation towards Messrs Goodfellow and Straw as high-level executives and agents of 
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FBI and Contifica Group.  As mentioned above, the security of investments and fair and 

equitable treatment by a State extend beyond just physical protection to commercial and 

legal protection, including unjust treatment, treatment lacking in due process, or arbitrary 

acts.  These acts also do not need to be made in bad faith.  As a result, it is simply 

inadequate for Ruritania to claim that the police actions were not in bad faith and simply 

a mistake.   

 

113. Lastly, the stability of CAM as a company and the faith of investors and consumers in 

FBI’s product were called into question by the excessively long detainment of CAM’s 

executives.  The excessively long detainment directly affected the stability of CAM’s 

investment environment and consumer confidence in having such critical decision makers 

absent from the company for alleged “corruption.”  The unreasonableness of the 

detention is further illustrated by the fact that the investigation was terminated six months 

later due to insufficient evidence.   

 

114. In conclusion, the injuries suffered by Messrs Goodfellow and Straw were real, under 

exceptional circumstances, and as a result, they deserve to be compensated accordingly 

for Ruritania’s violations of fair and equitable treatment and full protection and security. 

 

IV. CAM MAY RECOVER DAMAGES FOR THEIR FOREIGN SUBSIDIARIES 

 LOSS OF SALES THAT OCCURREDAS A DIRECT RESULT OF RURITANIA’S 

 BIT VIOLATIONS 

 

115. Ruritania should be required to fully compensate CAM for the losses resulting from 

Ruritania’s violations of the BIT.  Full compensation requires Ruritania not only provide 

compensation for the losses CAM has suffered directly from enactment of the MAB Act 

and MHSS ordinance’s impact on FBI, but also for the impact said regulations have had 

on CAM’s subsidiaries which contribute raw materials to FBI’s production of different 

beers.  
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116. In Cargill Incorporated v. United Mexican States, the tribunal, evaluating similar 

circumstances of a subsidiary that sold pre-manufacturing goods to a foreign investment 

company, held that income of a business, “particularly one associated with a physical 

asset in the host country and not merely trade in goods” can be an investment either as 

“an element of a larger investment involving the physical asset” or as an investment by 

itself.129  To reach this conclusion, the tribunal found relevant that the treaty had a broad 

definition of investment and that there was not an “express or implied presumption that 

measures dealing with goods cannot ipso facto be alleged to be measures ‘relating to’ 

investors or investments.”130  The tribunal later, when evaluating the damages of both the 

parent company and the subsidiary, considered the loss of profit from the parent 

company’s sale of manufacturing products to the subsidiary to be “up-stream losses” and 

those direct losses of the subsidiary into the foreign state to be “down-stream losses.”131  

As a result, the tribunal was able to bifurcate its analysis based on each company.   

 

117. Regarding the up-stream losses, the tribunal, based on the broad definition of investment 

and the close association of the parent company’s investment in the subsidiary, held that 

the parent company and the subsidiary could each recover for their loss of sales.132  The 

facts in Cargill, which are similar to those in the present case, involved the sale of high 

fructose corn syrup (“HFCS”) from the parent company’s U.S. manufactures, to its 

Mexican subsidiary, which produced soft drinks using the HFCS, a key ingredient, sold 

to it.133  The tribunal found that because providing the HFCS was an “inextricable” part 

of the parent company’s overall investment the subsidiaries losses were also recoverable 

in the arbitration.134 

 

118. Looking to the facts of the present case, after Contifica Group purchased the brewery, 

FBI was integrated into the Contifica Group’s global procurement network, which 

allowed various CAM subsidiaries to supply FBI with pre-production products including 
                                                
129 Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2 (Award, 18 September 2009),  
at para. 353. 
130 Id. at para. 352. 
131 Id. at para. 519. 
132 Id. at para. 526. 
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bottles, aluminum cans, yeast, hops and barley.  These products, like the HFCS of 

Cargill, are essential to the production of the various FBI beverages and manufacturing of 

the overall product.  CAM subsidiaries provide some of the essential ingredients that go 

into making the different beers.  It stands to reason, that the expectation of incorporating 

other CAM subsidiaries into the FBI production process was a serious motivation and 

consideration when evaluating whether to invest in FBI or not.  As a result, the series of 

sales amongst FBI and other CAM subsidiaries help make up the very enterprise, 

production of beer, that is FBI.   

 

119. Just as the tribunal in Cargill looked to the enterprise as a whole to determine damages, 

CAM advocates for this Tribunal to do the same.  Furthermore, CAM urges the Tribunal 

to consider the overall purpose of the treaty, to stimulate private enterprise and promote 

economic development, in reaching its decision.  The inability to integrate other CAM 

subsidiaries into FBI would have dis-incentivized CAM from investing in FBI and 

therefore reduced the likelihood that CAM would have invested in FBI.  As a result, it is 

critical for future foreign investors that the incentive remains intact in order to further 

promote foreign investment.  In conclusion, CAM respectfully requests the Tribunal 

award damages for both CAM’s up-stream and down-stream losses as a result of 

Ruritania’s BIT violations. 

 

Conclusion on the Merits 

120. Based on the totality of the circumstances, the reasonable expectations of the parties, the 

purpose and object of the BIT, and Ruritania’s obligations under the BIT, Claimant 

respectfully requests that the Tribunal award damages to CAM based on the foregoing 

arguments. 
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REQUEST FOR RELIEF 
 

The Claimant respectfully requests the Tribunal find that: 

1. CAM’s claims are not an abuse of process and therefore the Tribunal has 

jurisdiction; 

2. CAM’s acquisition of shares constitutes a bona fide investment and therefore the 

Tribunal has jurisdiction; 

3. the Tribunal has jurisdiction because the State Property Fund’s actions are 

attributable to Ruritania; 

4. the Tribunal as jurisdiction and CAM’s claims are admissible based on Article 6 

of the BIT;  

5. Ruritania expropriated CAM’s investment;  

6. Ruritania has not appropriately compensated CAM for its investment;  

7. Ruritania violated its obligation of fair and equitable treatment towards CAM and 

CAM’s investment; 

8. moral damages are awarded to CAM for the arrest of Messrs Goodfellow and 

Straw; and 

9. CAM may recover damages for their subsidiarie’s damages resulting from 

Ruritania’s BIT violations. 


