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STATEMENT OF FACTS 

1. Respondent entered into a BIT with State of Cronos on 15 March 1997. 

 

2. On 30 June 2008, Contifica Spirits, a fully owned subsidiary of Contifica Enterprises 

Plc. was declared the winner of the tender announced by SPF for selling FBI to a 

private investor  following the government’s decision to privatize property. SPA for 

acquisition of all shares was entered on same day. 

 

3. Output of the brewery increased by 30% per annum and FBI was integrated into the 

Contifica group’s global procurement network. 

 

4. On 17 March 2010, as part of the intra-group restructuring the shares in FBI were 

transferred from Contifica Spirits to Claimant. All the rights were acquired by 

Claimant on the same day.  

 

5. On 20 November 2010, the Ruritanian parliament adopted the MAB Act, which 

severely restricted FBI’s ability to market and sell its products in Ruritania. 

 

6. In April 2011, to follow the mandates of MAB act, FBI had to bring in comprehensive 

reconfiguration of its bottling line for FREEBREW and other brands The company 

incurred a loss of net income of around 10 million US dollars and loss of revenue of 

60% 

 

7. On 15 June, 2011, HRI released a non-comprehensive report exposing the higher risks 

of cardiac complications due to the intake of Methyldioxidebenzovate, an active 

chemical present in Rehyan concentrate, which is also found in FREEBREW. 

 

8. On 30 June 2011 the Ministry of Health and Social Security adopted an ordinance 

which requires any product containing Reyhan concentrate to be labelled with an 

explicit warning and this decision was adopted without any consultation with FBI or 

other affected parties. 
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9. On 20 August 2011, FBI wrote to the Ministry of Health and Social Security pointing 

out numerous flaws in the analysis. On 25
 
August 2011 the Ministry denied the 

request of lifting the prohibition on the labelling requirements. 

 

10. In the meanwhile, FBI’s competitors took full advantage of the situation and sponsored 

severe analytical programs on media labelling their alcohol ‘Reyhan free’ and 

highlighting the side effects of ‘Poisonous Reyhan.’ 

 

11. Claimant repeatedly offered to settle the dispute amicably. On 10 December 2011, 

Claimant wrote to Government noting that the MAB Act and the labelling requirement 

with respect to FREEBREW constituted a de facto expropriation of its interest in FBI 

and breached Ruritania’s obligations under the BIT. No reply was given.  

 

12. On 1 December 2011, the State commenced investigations against Messrs Goodfellow 

and Straw alleging they were held responsible for bribing SPF officials. On 23 

December 2011, they were detained in the Airport, contrary to what Respondent 

represented. A video of their detention were telecasted. On 3 January 2012 they were 

released without any explanation or reasons. The criminal investigation was terminated 

due to insufficient evidences on 20 June 2012. The Government neither apologised for 

the detentions nor was any compensation offered. 

 

13. On 15 March 2012, owing to bad market conditions the production was partially 

suspended decreasing the output to 5’000’000 decaliters per annum. 

 

14. On 31 May 2012, Claimant again wrote to the President of Ruritania invoking Art.8 of 

the BIT. However, no response was received. 

 

15. FBI failed to keep up to the financial covenants which are established by the credit 

facilities along with its lenders. However, additional security had to be pledged and 

lenders agreed not to declare default on 15 September 2012. 

 

16. Thus, Claimant, by invoking Art.8 of BIT, comes before the Tribunal for relief. 
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SUMMARY OF ARGUMENTS 

 

JURISDICTION 

 

17. Firstly, Claimant submits that the Tribunal has jurisdiction over the present dispute. 

Claimant has fulfilled the definitions of ‘Investor’ and ‘Investment’ u/Art.1 of the BIT. 

Further, Respondent’s allegations of treaty shopping, mala fide intent and abuse of 

process are completely baseless.  

18. In addition, all acts of the Fund will be attributed to the Republic of Ruritania. Finally, 

u/Art.6 of BIT, the contract claim can be elevated to a treaty claim and therefore the 

Tribunal has jurisdiction over both the investment dispute as well as the contractual 

dispute. 

MERITS 

19. Claimant asserts that Respondent’s measures – the MAB Act and the Reyhan 

ordinance – amount to an indirect expropriation. The actions have led to substantial 

deprivation to Claimant, and there is no public purpose being achieved as such. 

Respondent should be liable to pay compensation for the same. Moreover, the 

legitimate expectations of Claimant are being violated and no FET has been accorded 

to Claimant. 

20. In addition, Claimant should be awarded moral damages for the unwarranted arrest of 

its officials. Further, the actions of Respondent have led to damages to the subsidiaries 

of Claimant which should be paid by Respondent. 
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ARGUMENTS 

PART I: JURISDICTION 

 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION TO ADJUDICATE THE 

CURRENT DISPUTE AND ALL CLAIMS BROUGHT FORTH ARE 

ADMISSIBILE. 

21. Claimant contends that the arbitral Tribunal has jurisdiction over the current dispute 

as it has satisfied the fundamental prima facie test [A]. Further, it qualifies as an 

‘Investor’ [B] and has made an ‘Investment’ [C] under Art.1 of the BIT. Moreover, 

Respondent cannot challenge jurisdiction on the grounds of lack additional conditions 

[D] or on the grounds of unlawful treaty shopping [E].  

 

A. Claimant has satisfied the prima facie test. 

 

22. In order to establish jurisdiction, a Claimant must first establish that it has a prima 

facie cause of action under the BIT; all allegations and claims brought forth must 

amount to breach of the Treaty, if ultimately proven.
1
 If a Tribunal finds that a 

Claimant’s case is reasonably arguable on the face of it, then jurisdiction may be 

established but whether or not a breach has occurred will be determined by the merits 

of the case.
2
 Numerous Tribunals such as Maffezini

3
, CMS

4
, Azurix

5
, SGS v. Pakistan

6
 

and Salini
7
, amongst others, have upheld this test.  

23. Claimant submits that it has satisfied this prima facie test as the actions of Respondent 

have amounted to a breach of Art.4 of the BIT
8
- which relates to expropriation and 

Art.2 (1) (b)
9
- which guarantees FET. 

 

 

 

                                                
1
 Quiborax [54] 

2
 Saipem [91], Salini v. Morocco 

3
 Maffezini [75] 

4
 CMS Jurisdiction [154] 

5
 Azurix [69] 

6
 SGS v. Pakistan  

7
 Salini v. Morocco  

8
 Record, p.12 

9
ibid p.11 
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B. Claimant qualifies as an ‘Investor’ under the BIT. 

 

24. Claimant submits that the Tribunal has jurisdiction ratione personae over the current 

dispute and has satisfied all conditions under Art.1(3) of the BIT [B.1]. Additionally, 

CAM has locus standi to bring claims on behalf of its subsidiary, FBI [B.2]. 

 

B.1. Claimant has fulfilled all conditions under Art.1(3) of the BIT. 

25. Art.1(3) of the BIT lays down certain essential conditions to be fulfilled for an entity 

to qualify as an Investor. 

26. Firstly, the entity must be established in accordance with and recognized as a legal 

person by the laws of the Contracting State; 

Claimant in the current dispute, Contifica Asset Management is a corporation 

incorporated under the laws of Cronos, a contracting party to the BIT.
10

 

27. Secondly, the entity must be the owner, possessor or shareholder of an Investment 

and; 

Contifica Spirits S.p.a, a fully owned subsidiary of Contifica Enterprises Plc, was 

declared the winner of the international tender on 30
th

 June, 2008
11

 and entered into a 

share purchase agreement on the same day, providing for the acquisition of all shares 

in FBI. On 17
th

 March 2010, following an intra-group restructuring, the shares in FBI 

were transferred to Claimant.
12

 Thereby, making Claimant the owner, possessor and 

shareholder of the Investment.  

28. Thirdly, the Investment must be in the territory of the other Contracting State 

The said Investment, that is the shares in FBI that were acquired by Claimant 

following the intra-group restructuring, are Investments made in the Respondent 

State, which is the other contracting state to the BIT. 

29. Thus having fulfilled all the criteria in Art.1(3) of the BIT, Claimant asserts that it 

satisfies the definition and hence qualifies as an Investor. Claimant submits that the 

                                                
10

 Record, p.2 [2] 
11

 ibid p.3 [7] 
12

ibid p.18 
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Tribunal must not read beyond the treaty text and adhere to BIT standards that both 

parties have agreed to while signing the BIT
13

. 

 

B.2. Claimant has locus standi over all claims brought forth by it on 

behalf of FBI. 

30. Claimant submits that all the shares in FBI were acquired by the Claimant after the 

intra group re-structuring took place.
14

 Claimant made an investment in the Republic 

of Ruritania through FBI, founded and situated in Ruritania
15

; Claimant is thus the 

parent company of FBI. Numerous Arbitral Tribunals have recognized the right of a 

foreign investor to submit claims for damages suffered by: A local corporation in the 

host state even if its interest in such a corporation is held indirectly
16

 or; 

intermediaries through whom investments were made. This is because investments 

indirectly owned by requisite nationals still satisfy the nationality requirements.
17

 

31. Tribunals in Waste Management
18

, Azurix
19

 and UPS
20

  have recognized the rights of 

foreign investors to submit claims for damages suffered by intermediaries through 

whom investments were made, wherein the intermediaries neither had the nationality 

of the host state nor of the investor, but of a third state. The Tribunal in SOABI  held 

that ‘the investors may be led for reasons of their own to invest their fund through 

intermediaries, while retaining the same degree of control over the national company 

as they would have been able to exercise as direct shareholders of the latter.’
21

 

32. Art.1 of the BIT includes shares and ‘other kinds of interest in companies’.
22

 When 

such definitions are provided, it is not the locally incorporated company that is treated 

as a investor but the shareholding or participation itself becomes the investment.
23

 

The shareholder then can pursue claims in its own name for adverse actions of the 

                                                
13

 ADC & ADMC [1], Tokios [82], Saluka [42], Rompetrol [45] 
14

 Record, p.3 [9] 
15

 ibid p. 2 [5] 
16

Valasek & Dumberry p. 51 
17

 Wiesner & Gallus, p. 934 
18

 Waste Management [84] 
19

 Azurix [73-74] 
20

 United Parcel [35] 
21

 SOABI [37] 
22

 Record, p. 10, Art.1(1)(b) 
23

Dolzer & Schreuer [57] 
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host state against the company that affects its value and profitability. Arbitral practice 

is extensive and uniform on this point.
24

 

33. Claimant asserts that through its interest in FBI, Claimant is an investor that has made 

an investment through a fully owned and controlled subsidiary. Therefore, Claimant 

has the locus to bring forth the current claims. 

 

C. Claimant has made an ‘Investment’ under the BIT. 

 

34. Claimant asserts that the Tribunal has jurisdiction ratione materiae as it has satisfied 

the requirements laid down under Art.1(1) of the BIT. The investment made by the 

investor is in accordance with the conditions of the BIT [C.1] and falls under the 

categories illustrated under Art.1(1) [C.2]. 

 

C.1. The investment is in accordance with the conditions of Art.1(1) of the 

BIT. 

35. The opening words of Art.1(1) itself indicate the broad ambit of the provision. This 

provision also lays down two essential conditions for the same. 

36. An investment must be an asset directly or indirectly owned and; 

Contifica Spirits held 100% shares in FBI and all its interests in Ruritania, following 

the intra-group restructuring which passed on all assets of FBI from Contifica Spirits 

to Claimant on 17 March 2010.
25

 The BIT provides for both directly and indirectly 

owned assets to be investments as well. Therefore Claimant, being the parent 

company of FBI, has still made an investment under the BIT. Further, FBI was 

initially owned by a state establishment of Ruritania- the State Property Fund
26

- which 

sold the brewery to Contifica Spirits following an international tender, as per a share 

purchase agreement in June 2008
27

. All the assets were then transferred to Claimant in 

accordance with the assignment clause of the share purchase agreement. By the intra-

group restructuring, the entire ‘investment’ was transferred to Claimant, by way of 

                                                
24

Maffezini [6], Aguas del,  AES Corp. [85-89] 
25

 Record, p. 3 [9] 
26

 ibid p. 2 [5] 
27

 ibid p. 3 [7] 
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substitution as per the SPA.
28

 Therefore, Claimant has rightfully made an investment 

under the BIT. 

37. The investment must be in accordance with laws and regulations of the Contracting 

State in which territory the Investment is made.  

Claimant asserts that its holdings in FBI are not in contravention of any law of the 

State in which territory the investment was made, i.e. the state of Ruritania. Moreover, 

Contifica Spirits assigned its rights and obligations under the SPA with the SPF to 

Claimant and notified the same to the Fund. This assignment was acknowledged by 

the Fund
29

; thereby affirming that the transfer of assets to Claimant was lawful. 

 

C.2. The Investment falls under the categories illustrated under Art.1(1). 

38. Claimant submits that the shares in FBI that were transferred to Claimant following 

the intra-group restructuring
30

 qualify as an ‘Investment’ under Art.1(1)(b). In 

addition, the principal intellectual rights used by FBI, including Ruritanian-registered 

trademarks corresponding to the brands of beer produced by FBI and trade dress 

regulations with respect to the designs of the beer bottles and cans which were 

acquired by CAM
31

 also qualify as an ‘Investment’ under Art.1(1)(d). 

 

D. No additional conditions beyond the text of the treaty need be proved to 

assert jurisdiction of the Tribunal. 

 

39. Claimant asserts that no conditions beyond the treaty text need to be fulfilled to 

determine jurisdiction ratione personae and ratione materiae.
32

 A literal interpretation 

is the best and only way to interpret provisions of a treaty. 

40. A literal interpretation of a treaty is said to promote certainty and to reflect the best 

intention of the Contracting State.
33

 If the words of a Statute are in themselves precise 

and unambiguous, then no more can be necessary than to expound those words in 

                                                
28

 Record, p. 3 [9] 
29

 Clarification No. 2,  p. 30 [16] 
30

 Record, p. 3 [9] 
31

 id 
32

 ADC & ADMC [359], Saluka [229, 241], Rompetrol  
33

 Alschner, p. 1 
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their natural and ordinary sense. The words themselves best declare the intention of 

the lawgiver.
34

 

41. In the current dispute, Claimant has indisputably satisfied all the conditions laid down 

by Art.1 of the BIT and is thus undeniably an Investor that has made an Investment in 

the territory of Respondent. Following the literal rule of interpretation, Claimant 

submits that the Tribunal must not read beyond the treaty text in order to determine 

the jurisdiction.  

42. Moreover, several Investor-State Tribunals have rejected attempts made by 

respondents to look beyond the test of the applicable investment treaty for limits on 

corporate nationality planning. Those Tribunals have emphasized that the express 

terms of the applicable treaty provided the necessary and sufficient criterion for 

determining corporate nationality.
35

  

43. For example, in the monumental case of ADC & ADMC
36

, the applicable investment 

treaty between Cyprus and Hungary defined an ‘investor’ to include all legal persons 

constituted or incorporated in compliance with the law of a Contracting Party. 

Claimant satisfied the definition of an ‘investor’ as per the BIT but Hungary sought to 

dismiss the entire claim on the grounds of lack of the existence of a ‘genuine 

connection’ between Claimant and its home State.  

44. The ADC Tribunal rejected the argument, finding that the issue of nationality was 

settled unambiguously by the text of the Cyprus-Hungary BIT, which required only 

that a company be incorporated in the territory of the home State.
37

 The Tribunal 

further states that Hungary could have included language in the BIT that established a 

‘genuine connection’ requirement for purposes of determining nationality, but chose 

not to.
38

 The Tribunal followed the majority opinion in the Tokios Tokeles Decision
39

, 

which found that the parties to the Ukraine-Lithuania BIT had made an ‘explicit 

choice’ regarding how to define nationality under that BIT, which did not include any 

additional requirement. 

45. Likewise, in Saluka
40

, the respondent conceded that Claimant met the express 

requirements set out in the definition of ‘investor’ under the applicable BIT but then 

                                                
34

 Sussex Peerage Case [1844] 
35

 Feldman, p. 281-302 
36

 ADC & ADMC [337] 
37

 ibid [357] 
38

 ibid [359] 
39

 Tokios [82] 
40

 Saluka [229, 241] 
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relied, unsuccessfully, on considerations not found in the treaty text in an attempt to 

obtain dismissal of the claim. Again, the Tribunal emphasized the free choice of 

Respondent in setting out nationality requirements in the applicable BIT. It further 

stated that it ‘cannot in effect impose upon the parties a definition of ‘investor’ other 

than that which they themselves agreed.’ 

46. The same was upheld by the Rometrol Tribunal, which rejected the Respondent’s 

argument, citing the free choice enjoyed by States negotiating a BIT. The nationality 

criteria in a BIT were a ‘matter of free choice between the pair of States Parties to the 

BIT under consideration’, and under the Netherlands-Romania BIT, the parties had 

freely chosen the place of incorporation as the necessary and sufficient criterion for 

determining corporate nationality.
41

 The Tribunal further stated that ‘setting aside the 

clear language agreed upon by the treaty Parties’ would be inconsistent with treaty 

interpretation principles under Art.31 of the Vienna Convention on the Law of 

Treaties.
42

 

47. Therefore, Claimant requests that the Tribunal must not read beyond the treaty text 

and must adhere to the definitions under the BIT, in accordance with treaty 

interpretation principles under the Vienna Convention, and thus declare its 

jurisdiction ratione personae and ratione materiae. 

 

E. Claimant has not indulged in any unlawful treaty shopping. 

 

48. Claimant submits that the allegation made by Respondent in the Statement of 

Defence, alleging ‘treaty shopping’, mala fide intent and abusive conduct by CAM. 

Claimant asserts that it has not indulged in any form of unlawful/illegal treaty 

shopping [E.1]. Furthermore, the value at which the shares were transferred to CAM 

is of no consequence in the current dispute [E.2]. 

 

E.1. Claimant has not indulged in any form of unlawful or illegal treaty 

shopping. 

49. Respondent, in its statement of defence, has stated that the claim brought forth by 

Claimant is an abuse of process and that the conduct of Claimant in the current 

                                                
41

 Rompetrol [83]  
42

 ibid  [85] 
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dispute is an illustration of the ‘deplorable practice of treaty shopping’.
43

 At the 

outset, the onus probandi lies upon Respondent to prove the same, which they have 

failed to do so. This grave accusation made by Respondent stems from a mere 

memorandum stating business advantages of restructuring. Claimant asserts that this 

memorandum clearly demonstrates the absence of any abusive conduct and the real 

and actual intent as well as bona fide intent of the restructuring.  

50. The ‘highly confidential memorandum’
44

 was sent from Mr. Adam Straw, the General 

Counsel for FBI, to Mr. Lucas Goodfellow, the CEO of FBI (both employees of 

Contifica Enterprises Plc)
45

 following a meeting held by them to discuss business 

advantages for the company. Claimant asserts that this memorandum was merely an 

internal communication sent within the ordinary course of business examining best 

options for the benefit of FBI.  

51. The memo clearly states that they had ‘considered a number of jurisdictions looking 

at the advantages of each legal environment, the tax consequences…’
46

 and goes onto 

to state the need to transfer assets in FBI to a more investor-friendly environment in 

order to protect the business needs of FBI. Furthermore, Claimant submits that there 

were several options to carry out such a restructuring but the State of Cronos was 

selected because asset management is located there.  

52. Over hundreds of business corporations restructure their assets on a daily basis, for 

purely business needs; such a practice in no measure amounts to a treaty shopping or 

abusive conduct. The same has also been upheld by Tribunals in several cases such as 

Mobil
47

, Aguas del
48

 and Autopista
49

. 

53. In the Mobil case, the Respondent argued that Mobil had abused the corporate form 

by creating a ‘corporation of convenience’ in anticipation of litigation against the 

Republic of Venezuela for the sole purpose of gaining access to the ICSID 

jurisdiction.
50

 Such abuse constituted an abuse of right that deprived the Tribunal of 

jurisdiction over Mobil’s claim.
51

 The Tribunal found that Mobil’s aim in 

restructuring its investments in Venezuela through a Dutch holding company was to 

                                                
43

 Record, p. 21 [3] 
44

 ibid p. 24 
45

 Clarification No. 2, p. 30 [21] 
46

 Record, p. 24 
47

 Mobil [167] 
48

 Aguas del [331] 
49

 Autopista [67] 
50

 Mobil [27] 
51

 Supra n 47 
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protect those investments against breaches of their rights by the Venezuelan 

authorities by gaining access to ICSID arbitration through the BIT. Such a goal, the 

Tribunal found was perfectly legitimate.
52

 

54. Furthermore, Respondent has claimed that Claimant had anticipated the dispute at the 

time the restructuring took place. Considering that the New Way Party came to power 

in mid-January 2010 and that one of the widely publicized manifestos was its hard 

stance towards sale and marketing of alcohol, Respondent asserts that the Contifica 

group already anticipated tougher regulations would be imposed
53

 and as the dispute 

had already arisen at the time of restructuring, the Tribunals jurisdiction has been 

questioned.  

55. At this stage, Claimant emphasizes that there was no dispute at the time of 

restructuring and the same took place solely out of business needs, not due to 

anticipation of any dispute. The timing at which a dispute is said to arise has been of 

importance in the case of Phoenix. Here, the Tribunal held that Claimant had abused 

the ICSID system, giving the timing of the investment and the timing of the dispute.
54

 

At the time Claimant brought forth the claims, the damages had already been incurred 

by the two Czech companies when the investment was made. In the current dispute, 

no damages had been incurred by the Contifica group; no dispute existed at the time 

the restructuring occurred. The dispute in this case was the passage and lawfulness of 

the MAB Act
55

, which arose well after the restructuring took place, in November 

2010.
56

 

56. Moreover, in the case of Pac Rim, the Tribunal intended to clarify when a dispute 

actually arises for purposes of an abuse of right defence sought by a respondent. The 

Tribunal found that there must be at least be a ‘very high probability’ of a ‘specific 

future dispute’ when attempting to distinguish emerging disputes from actual ones.
57

 

Further, the Tribunal stated that the corporate restructuring, even if undertaken to gain 

access to jurisdiction of a Tribunal, constitutes legitimate corporate planning so long 

as the restructuring occurred before the dispute arose.
58

  

                                                
52

 Mobil [204] 
53

 Record, p. 21 [6] 
54

 Phoenix [136-140] 
55

 Record, p. 19 
56

 ibid p. 3 [9] 
57

 Pac Rim [2.99] 
58

 ibid [2.42, 2.45] 
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57. Claimant asserts that at the time at which restructuring took place, no future dispute 

could be anticipated by Claimant; a mere political manifesto cannot be regarded as the 

sole basis to anticipate a specific future dispute with a very high probability. In 

addition, the election manifesto ended towards the end of December 2009, while the 

restructuring took place only in March 2010. Moreover, the actual dispute in this case 

is MAB Act, which was adopted by the Ruritanian parliament in November 2010.
59

 

All these facts confirm that no dispute existed at the time of restructuring and 

therefore there has been no abusive conduct on the part of Claimant. 

 

E.2. The value at which the shares were transferred to CAM is of no 

consequence in the current dispute. 

58. Respondent, in its Statement of Defence, has stated that the investment which was 

valued at over USD 300 million was transferred to Claimant for a token amount of 

10,000 Ruritanian pounds.
60

 Claimant asserts that it is an established principle of 

international law that adequacy of consideration is not a parameter to be looked at 

whilst assessing the facts of a particular case. Sufficiency, and not adequacy, is one of 

the main rules for consideration to be acceptable.
61

  

59. The mutual consent for the transfer of shares from Contifica Spirits to CAM at a rate 

of 10,000 Ruritanian pounds shows that there has been sufficient consideration on 

both sides of the transaction. What may seem inadequate to the court may be valued 

as sufficient consideration for a promisor. In the landmark case of Thomas, a promise 

to pay £1 ground rent per annum was good consideration for a promise, even though it 

seemed inadequate from an objective point of view. Furthermore, it was held in 

Woolsworths, whilst things given as consideration might seem inadequate to the court, 

they may in fact be valued as consideration for other reasons by the promisor. 

60. Contifica Spirits was consulted regarding the amount to be paid by Claimant, and only 

then did the transaction come into being; both the seller and the buyer were in 

agreement regarding the amount to be involved in the transfer of the shares in FBI.  

61. Therefore, Claimant further asserts that the adequacy of consideration is immaterial 

and of no consequence to this Tribunal in order to determine intent of the party.  

  

                                                
59

 Record, p. 3 [10] 
60

 ibid p.21 [7] 
61

 Thomas; Woolworths  
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II. TRIBUNAL HAS JURISDICTION OVER CLAIMANT’S CLAIMS BASED ON 

THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT BY THE 

STATE PROPERTY FUND 

 

62. Claimant contends that the Tribunal has jurisdiction over the contractual breach by the 

Respondent State of the Share Purchase Agreement. By virtue of state control, breach 

of the contract by the Fund will be attributed to the Republic of Ruritania [A] and 

such a contractual claim will be elevated to a treaty claim under the umbrella clause 

of the BIT [B]. 

 

A. All acts of the State Property Fund of Ruritania are attributable to the   

Respondent. 

 

63. Rules of attribution recognize that a State can act through an entity which is not an 

organ of the government or which does not officially exercise governmental 

authority.
62

 Claimant asserts that the Fund is an entity which acts under the control of 

Respondent and thus the State will be held responsible for its acts. 

64. The actions of Respondent which have led to expropriation of Claimant’s investment 

and breach of FET standards guaranteed by the Treaty amount to an internationally 

wrongful act thus entailing responsibility for the same. The responsibility of States for 

internationally wrongful acts has been recognized by the International Law 

Commission, which has adopted a set of articles chalking out situations where 

responsibility of states for internationally wrongful acts can arise. 

65. The control that Respondent has over the State Property Fund of Ruritania entails its 

responsibility for the alleged breach of the SPA by the Fund, as per Art.8 of the ILC 

Articles. In order to invoke this Article, the said group of persons must be acting on 

the instruction of or under the direction or control of the State.
 63

 

66. At this stage, Claimant asserts a few details which would illustrate that the Fund is 

under the direction or control of Respondent. Firstly, the Fund is a state 

                                                
62

 Noble Ventures [51], Eureko [246, 248] 
63

 ILC Articles, Art.8 
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establishment
64

 incorporated under the laws of Respondent. Secondly, the Fund is a 

separate legal entity established by an act adopted by the Parliament of Respondent.
65

  

67. In addition, the principal managing bodies of the Fund are the Board of Governors 

and the Director-General, both of whom are appointed by the government of 

Respondent.
66

 And finally, the Fund makes periodic distributions to Respondent and 

in the event of its dissolution all its assets and liabilities pass to the state.
67

 With the 

state in such an influential position, so as to appoint the principal managing bodies as 

well as receiving periodic distributions, it is evident that the state exercises control 

over the Fund. 

68. Furthermore, prior to 2008, a financial crisis had severely affected Respondent State’s 

economy and had led to a significant budget deficit. To remedy the situation, the 

government decided that a number of assets should be privatized. As a result of this 

announcement, the Fund decided to sell FBI in the beginning of 2008 to a private 

investor and hence an international tender was declared.
68

  The Fund very obviously 

acted as per the directions of the State; this aspect of ‘control’ of the state over the 

actions of the Fund leads to the application of the aforementioned Article of the ILC 

Articles.  

69. Claimant thus submits that the alleged breach of the SPA by the Fund can and must be 

attributed to Respondent and it has in turn led to a Treaty breach. 

 

B. The Tribunal has jurisdiction over the contractual dispute under the 

umbrella clause of the BIT. 

 

70. Claimant contends that Art.6 of the BIT should be broadly interpreted. Umbrella 

clauses have an effect which can transform the violation of the State’s contractual 

commitments into violations of the treaty clause and by this to give jurisdiction to the 

Tribunal over the matter.
69

 Claimant submits that Art.6 should be interpreted in light 

of its ordinary meaning and as per Art.31 of VCLT [B.1]. When such a broad 

                                                
64

 Record, p. 18 
65

 Clarification No. 2 p. 29 [5] 
66
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67
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68
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69
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interpretation is given, all contractual claims can be elevated to treaty claim [B.2]. 

Moreover, the location of the umbrella clause in the BIT indicates the intention of the 

parties [B.3]. 

 

B.1. Art.6 is to be interpreted broadly in light of its ordinary meaning as 

per Art.31 of VCLT. 

71. Claimant contends that Art.6 of the BIT
70

 should be interpreted in its broadest sense 

and in light of its ordinary meaning, purpose and object. The umbrella clause should 

be read according to Art.31 of the Vienna Convention on the Law of Treaties. 

Claimant asserts that Respondent has violated the obligation under the share purchase 

agreement by violating the warranties given to Claimant. 
71

 

72. When a breach of contract violates the standards guaranteed by the applicable BIT, it 

amounts to a violation of international law.
72

 Claimant contends that Respondent has 

violated its obligations under the SPA, thus giving CAM the right to invoke the 

umbrella clause contained in Art.6 of the BIT. Claimant requests the Tribunal to 

employ the broad interpretation to interpret the umbrella clause in light of its ordinary 

meaning, purpose and object of the clause and as per Art.31 of the VCLT.  

73. In Noble Ventures, the Tribunal had the same view and held that treaties have to be 

interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of the object and purpose of the 

Treaty.
73

 It also held that reference should be awarded to effet utile. The main 

consequence which flows when a proper interpretation is not given to Art.31 of the 

VCLT is that it renders the interpretation of the umbrella clause useless and in 

violation of the principles of effet utile which suggests that every provision of a treaty 

should be given some meaning.
74

  

74. The Tribunal in SGS v. Philippines reiterated the same notion and held that proper 

interpretation of an umbrella clause is only possible when it is done as per Art.31 of 

VCLT.
75

   

                                                
70

 Record, p. 8  
71
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 Dolzer & Schreur, p. 231 
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75. Another landmark judgment which clearly states the need for a broad interpretation 

according to the VCLT is Eureko where the Tribunal envisaged the effect of 

Art.31(1)- this rule supports the premise that treaty interpretation must be based on 

the text, rather than the parties’ subjective intentions or interpretation of what the text 

means. The text is essentially presumed to be the most faithful and objective 

expression of the common intention of the parties
76

. 

76. In the case of BIVAC vs. Paraguay the Tribunal held that the umbrella clause 

establishes an international obligation for the parties to the BIT to observe contractual 

obligations with respect to investors and that a broad interpretation is necessary to 

give the umbrella clause purpose and effect.
77

 

77. A careful look at the dispute of Consorzio proves the fact that every provision should 

be given some meaning and it stated  

“the effect of [umbrella] clauses is to transform the violations of the State’s 

contractual commitments into violations of the treaty umbrella clause and by this to 

give jurisdiction to the Tribunal over the matter.”
78

  

78. If the proper object, purpose is attributed to an umbrella clause then the umbrella 

clause extends to all obligations arising under any investment contract between a 

State party to the BIT and an investor of the other State party.
79

 The clause gives rise 

to obligations under the contract which can be characterised as treaty obligations, 

thereby securing the protection of the investor under the international law.
80

 

79. A stricter interpretation of the umbrella clause may strip it off its proper meaning and 

effect and would render it useless. 

80. Claimant requests the Tribunal to refer to the above landmark decisions and adopt a 

similar view to give a broad interpretation of the umbrella clause in accordance with 

its object, meaning and purpose. This would extend the benefits of this clause to all 

treaty obligations that the host State promised the Investor, thus also in compliance 

with Art.31 of the VCLT.  

                                                
76
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77
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78
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79
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81. The Preamble of this BIT between Cronos and Ruritania also expresses that the 

parties intended to create favourable conditions for Investments by Investors of either 

Contracting State in the territory of the other Contracting State.
81

 

82. Art.31 of VCLT is complimented by Art.32, which talks about taking recourse to the 

preparatory work of the treaty and the circumstances of its conclusion, in order to 

confirm the meaning resulting from the application of Art.31.
82

 The preparatory work 

of such a clause in a BIT can be traced back to the Abs-Shawcross Draft
83

 which had 

a similar drafted clause; the official commentary to the OECD Draft Convention that  

the  umbrella  clause  means  that  “any  right  originating  under  such  an 

undertaking  gives  rise  to  an international right.”
84

  

83. Claimant therefore submits that the Tribunal must consider the true purpose and 

object of the umbrella clause, in consonance with both Art.31 and Art.32 of the 

VCLT, and hence accord the broad interpretation, which is the correct way to 

interpret the clause. 

 

B.2. All contractual claims can be elevated to treaty claim. 

84. Claimant contends that when a broader interpretation is given to an umbrella clause, it 

will elevate the contractual claims to a treaty claim. In order to elevate a contract 

claim to a treaty claim, an effective or specific link has to be established between the 

two. There should exist a natural relationship between the underlying investment and 

disputed contract between the State and the Investor.  

85. A plethora of leading cases and judgments
85

 proves the this fact such as Sempra 

Energy International
86

, where the Tribunal held that in a BIT which includes specific 

guarantee of an umbrella clause that involves the obligation to observe contractual 

commitments concerning the investment, and thus creates an even closer link between 

the contract, the context of the investment and the Treaty.
87

 

86. A similar view has been taken in the case of SGS v. Philippines; one of the findings of 

Tribunal was that it found a specific link between the contractual rights and the 
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investment and thus the widely drafted umbrella clause could provide the Tribunal 

with the jurisdictional rights.
88

 Therefore the phrase “disputes with respect to 

investments” naturally includes contractual disputes.
89

  

87. Furthermore, Claimant asserts that the purpose of an umbrella clause is to create a link 

between commitments taken by States in national legal instruments and to elevate 

those in the international sphere so as to create international State responsibility.
90

 

88. The Tribunal, in SGS vs. Paraguay, held that the clause should mean what it says— 

the State is obliged to guarantee the observance of its commitments with respect to the 

investments of the other State party’s investors.
91

 In the present dispute, the umbrella 

clause encompasses host State commitments of all kinds, including contractual 

commitments, thus establishing an international obligation for the parties to the BIT.
92

 

For the above mentioned reason, the Tribunal in this case concluded that it had 

jurisdiction over the contractual claims and also that the claims were admissible.
93

 

89. Claimant submits that the Tribunal has the right to exercise its jurisdictional powers 

over the matter as a close nexus exists established between the contractual rights and 

investment in dispute.  

 

B.3. The location of the umbrella clause in the BIT indicates the intention 

of the parties. 

90. Claimant contends that the placement of the umbrella clause in the BIT also plays a 

role in determining the true purpose of the said provision. In SGS vs. Pakistan, the 

Tribunal held that the location of the umbrella clause in the BIT does have some 

persuasive value.
94

 If an umbrella clause in placed in between the first order 

obligations then it can be held of some value and would be helpful in interpreting the 

intention of the parties while drafting the BIT. If it is near to the first order obligations 

it shows that they inserted the umbrella clause so that it could elevate the contract 

claim to a treaty claim and thus they can approach the Tribunal. 

                                                
88
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91. Claimant requests the Tribunal to take note of the specific link which can be 

established in the present dispute and even taking note of the position of the umbrella 

clause in the present BIT which enables the Tribunal to hold that a contractual claim 

has been elevated to a treaty claim and thus any dispute which arises out of an 

investment naturally include contractual claims also. 

92. Claimant hence submits that the Tribunal must adopt a broad interpretation of the 

umbrella clause, taking note of the specific link which is established in the present 

dispute, in addition to the position of the umbrella clause in the BIT and thus find that 

it has jurisdiction over the contractual dispute. 
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PART II: MERITS 

III. RESPONDENT’S ACTIONS CONSTITUTE AN INDIRECT EXPROPRIATION 

OF CLAIMANT’S INVESTMENT 

 

93. Claimant submits that the test of “substantial deprivation” to determine indirect 

expropriation (formulated in Metalclad
95

 and others
96

) is applicable here, since 

Claimant’s shares in FBI and its intellectual property (“IP”) rights have been rendered 

useless due to the MAB Act [A] and the Reyhan ordinance [B]. Also, Claimant 

submits that this indirect expropriation is unlawful [C]. 

94. According to leading authorities and judgments of Tribunals, indirect expropriation 

occurs where “legal title is unaffected but the owner is deprived of the meaningful use 

of the investment.”
97

 The Suez Tribunal stated in this regard that, in “case of an 

indirect expropriation, host states invoke their legislative and regulatory powers to 

enact measures that reduce the benefits investors derive from their investments but 

without actually changing or canceling investors’ legal title to their assets or 

diminishing their control over them.”
98

 

95. In this case, Claimant has been unjustly and “substantially deprived”
99

 of the 

meaningful use of its investment in Ruritania. The ICSID Tribunal in CMS v. 

Argentina defined the concept of “substantial deprivation” as a situation where the 

enjoyment of property had been neutralised.
100

 Also, even if the effects of the 

expropriatory measures are not immediately seen – as they often are not – the 

“possibility”
101

 of a deprivation makes this a case of indirect expropriation.  

96. Respondent has, through the improper exercise of its police powers, effectively 

reduced Claimant to a manufacturer and producer of a relatively undifferentiated 

commodity, thus, undermining the economics of its business model. 
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A. The MAB Act amounts to indirect expropriation. 

 

97. Claimant asserts that the MAB Act (“Act”) expropriates its two main investments in 

Respondent state, namely, its shares in FBI [A.1] and its IP rights [A.2].  

 

A.1. Claimant’s shares in FBI have been expropriated. 

98. According to the Methanex Tribunal, the key function of property is the combination 

of rights achieved in a commercial setting under a regulatory regime to earn a 

reasonable rate of return.
102

 Claimant asserts that the MAB Act is expropriatory, since 

it has substantially deprived Claimant of an opportunity to earn a reasonable rate of 

return on its shares in FBI.  

99. Claimant submits that the sudden ban on the marketing and advertising of alcoholic 

beverages, against no compensation, is expropriatory. 

100.  Sections 6 and 7 of the Act place unreasonable restrictions on Claimant’s lawful 

product.
103

 Respondent has adopted measures solely to persuade people not to 

purchase that lawful product. Therefore, Claimant has lost all profitable avenues, 

since its beer can no longer be served to prospective customers at times and venues 

that facilitate optimum sale. Claimant has thus been substantially deprived of its 

profit-making capacity.  

 

A.2. Claimant’s IP rights have been expropriated. 

101. Intellectual property, according to WIPO, is defined as “creations of the mind 

[including] symbols, names, images, and designs used in commerce.”
104

 It refers to 

industrial property, which includes inventions (patents), trademarks, industrial 

designs, and geographic indications of source.
105

 

102. Claimant’s IP includes its bottle size, label, brand, colour scheme, font etc.
106

 This is 

the core of Claimant’s entire business because it brings recognition and commercial 

advantage to its brand, thus, aiding it to compete in the market. Thus, IP is an 

indispensable tool, since it helps investors identify product origin, tell fake from real 

goods, and differentiate between their own products and those belonging to their 
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competitors. Moreover, the strength and value of a trademark depends on the extent of 

its use. If such use is discontinued or reduced to a large extent, the trademark will 

wither and die. 

103. Claimant submits that the trade dress right over the 0.8 l. bottle has belonged to FBI 

since its inception in 1928.
107

 Section 8 of the Act expropriates Claimant’s IP rights 

by banning this distinctive 0.8 l. bottle and any technique to highlight brands.
108

  

104. Claimant asserts that TRIPS and Paris Convention have been violated due to the 

expropriation of this IP. Art. 15.1 of TRIPS indicates that the main function of 

trademarks in their capacity to distinguish. Article 20 protects them from being 

“unjustifiably encumbered by special requirements, such as use in a manner 

detrimental to [their] capability to distinguish”
109

. Art. 41(1) states that every Member 

should “avoid the creation of barriers to legitimate trade and provide for safeguards 

against their abuse.”
110

 Also, Art. 5
quinquies

 of Paris Convention states, “Industrial 

designs shall be protected in all the countries of the Union.”
111

 

105. Also, since no plausible ‘public benefit’ can be achieved by these restrictions, the 

‘public purpose’ defence cannot be taken by Respondent. This shall be elaborated 

upon in [C.1].
112

 

106. Respondent’s contention that Claimant retains legal title is irrelevant, since the 

measures, being contrary to the general principles of property ownership, eliminate 

FBI’s brand value, and render Claimant’s investment useless. In Goetz, the host 

State’s revocation of the investor’s free zone status without any formal taking of 

property was held to be expropriatory since it “deprived the investors of the benefit 

which they could have expected from their investments”.
113

  

107. Therefore, although Claimant retains ownership of its IP, it is substantially deprived 

of the expected use and benefit of this IP, since neither can it use it for advertisements 

nor can it adopt it as a label on its bottle, due to the ban on all highlighting techniques. 
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B. The Reyhan ordinance amounts to indirect expropriation. 

 

108. Claimant submits that the Reyhan ordinance expropriates its profit-making capacity, 

thereby expropriating its shares in FBI. 

109. Although Claimant recognizes Respondent’s right to regulate for public benefit, it 

submits that the ordinance is invalid because its primary research is arbitrary and 

faulty. Due to this, consumers have been misled into believing that Reyhan is 

‘poisonous’ and that HRI has “conclusively established that consumption of Reyhan 

concentrate leads to severe health risks”.
114

 This has led to Claimant’s shares in FBI 

incurring substantial damage. 

110. Claimant contends that there is no question of the precautionary principle
115

 (which 

states that a certain level of scientific uncertainty may be overlooked in cases of threat 

of serious damage) being applied here, since the research, based on which the 

ordinance was adopted, has no science whatsoever to trigger this principle. Firstly, the 

sampling method itself was random and arbitrary, since the research comprised only 

150 men. The effect of Methyldioxidebenzovat on women was conveniently ignored. 

Secondly, the research administered a dosage of about 0.18 grams of 

Methyldioxidebenzovat, which is much higher than the 0.03 grams found in 

FREEBREW. Also, it overlooked factors like age/smoking/diet/weight patterns of 

individuals and effects of Reyhan when combined with other ingredients. All these 

are vital in determining the risk of cardiac complications. Moreover, although this 

research lasted for 10 years, the level of uncertainty and lack of evidence in 2010 was 

the same as it was in the 2005 interim report. Furthermore, Reyhan constitutes only a 

‘negligible risk’
116

 (defined as the “likelihood of between zero and one in a million”), 

since it is found in essential local food products, as well
117

. In addition to this, 

Claimant challenges the reasonableness of the Health Minister’s decision, because it 

relied only on this arbitrary, non-scientific evidence. 

111. Thus, Claimant contends that the ordinance was passed because of a political 

manifesto, under the pretext of public benefit and ‘precautionary measure’. It suffers 

from grave irregularities and must be adequately compensated for, since, by 
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substantially depriving Claimant of its profit-making capacity, it has indirectly 

expropriated Claimant’s investment. 

 

C. Respondent’s actions are unlawful under the BIT. 

 

112. Claimant argues that Respondent has failed to satisfy two of these criteria, namely, 

the requirement of public benefit [C.1] and compensation [C.2], because of which, the 

expropriation is unlawful. This is because the BIT clearly states in Art.4(1) that 

expropriation is lawful only when it is for public benefit, under due process of law, 

non-discriminatory and against compensation
118

. 

 

C.1. The actions were not for ‘public benefit’. 

113. Claimant submits that Respondent must not be granted due deference because its 

measures were not for public benefit. Thus, the expropriation effected by Respondent 

is unlawful, since it is in violation of Art.4(1) of the BIT
119

. 

114. To illustrate the absence of public benefit, Claimant requests the application of the 

principle of proportionality, formulated by Tecmed and others
120

. Under this legal 

principle
121

, a Tribunal must conduct an analysis of indirect expropriation based on 

three steps: suitability, necessity and proportionality stricto sensu. 

115. Firstly, the Tribunal must assure itself that any specific measure advocated is suitable 

by requiring ‘a causal relationship between the measure and its objective’
122

. 

Secondly, it must assess the measure’s necessity by requiring that the objective cannot 

be achieved by less trade-restrictive alternatives.
123

 Thirdly, the Tribunal must 

conduct a proportionality analysis, stricto sensu, analyzing ‘whether the effects of 

[the] measure are disproportionate to the interests affected’
124

.  

116. Under the first principle of suitability, Claimant contends that there is no causal 

relationship between the measure and its objective, since the measures’ effectiveness 

and utility to achieve their objectives is highly questionable. One measure is the MAB 
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Act, which, under Section 8, mandates plain packaging and prohibits branding
125

. 

Without brands, competition will be based primarily on price and, as the relative price 

of alcohol declines, consumption will increase. These measures diminish consumers’ 

rights to be properly informed about the products they consume.  

117. The second principle of necessity can be equated with the Saluka
126

 decision on how 

the “context within which a measure is adopted is critical to the determination of its 

validity.”
127

 Claimant admits that states are given the right to invalidate intellectual 

property on the basis of them being injurious to public morality and order. However, 

Respondent has been unable to show that the MAB Act will achieve public security 

and order, simply by banning highlighting techniques and mandating the same font 

and colour on the label. IP in and of itself is not the source of any public security 

concern. 

118. Under the GATS, WTO members can take measures “necessary to protect public 

morals or to maintain public order”
128

. In the Internet Gambling
129

 case, the Tribunal 

found that the notions of public morals and public order “can vary in time and space, 

depending […] prevailing social, cultural, ethical and religious values”. Claimant 

submits that Respondent state’s ‘prevailing social, cultural, ethical and religious 

values could not have changed so drastically that it had to adopt the Reyhan ordinance 

in 2010, instead of in 2005 itself, when the interim report came out.
130

 Therefore, 

Respondent’s measures were taken as part of a political manifesto. 

119. This principle also states that, if less trade-restrictive measures are not adopted, state 

actions do not amount to regulations for public benefit. Claimant submits that 

Respondent has employed very harsh measures to tackle alcohol addiction, and has 

not considered less trade-restrictive measures. There is no dearth of alternatives in this 

case. A few of them could be banning the serving of alcohol to intoxicated people 

without violating IP and investment rights of Claimant, resorting to anti-alcohol 

advocacy like public and school-based education programs, mandating licenses for 

sale of alcohol, and banning ‘happy hours’, as done by Ireland.
131

 All these would 
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have achieved public purpose, by putting an onus on Claimant to supply beer with 

regulations on prices and age, without expropriating its investment.  

120. The third and final principle of proportionality, stricto sensu, requires the Tribunal to 

look into whether the adverse effects on the investor are justified by the positive 

effects of the measures. In the leading case Sporrong and Lönnroth, the Court stated 

that a “fair balance” has to be struck “between the demands of the general interest of 

the community and the requirements of the protection of the individual’s fundamental 

rights”.
132

 Since the possibility of the achievement of Respondent’s public purpose is 

highly unlikely, Claimant submits that the relation between the effectiveness of the 

Act and ordinance, and the substantial deprivation suffered by Claimant is grossly 

disproportionate and not fairly balanced. 

121. Therefore, the expropriation effected by the MAB Act and Reyhan ordinance, without 

a plausible reason, is unlawful. 

 

C.2. Arguendo, the actions amount to compensable expropriation. 

122. Under customary international law, expropriation, whether direct or indirect, is 

compensable.
133

 Claimant asserts that, even if the Tribunal finds that the measures 

taken were for public benefit, they constitute a breach of Art.2(a) and Art.4(1) of the 

BIT and are unlawful.  

123. Art.2(a) of the BIT states that Respondent shall, “as far as possible, promote 

Investments by Investors of the other Contracting State and admit such Investments in 

accordance with its legislation and administrative practice and encourage such 

Investments”
134

. Claimant submits that the phrase ‘as far as possible’ extends the 

scope of protection its investments deserve. By substantially depriving Claimant, 

Respondent has violated its obligations under TRIPS and Paris Convention, thereby 

breaching Art.2(a).  

124. Also, as per Art.4(1) of the BIT
135

, the effects of Respondent’s actions are “equivalent 

to expropriation”. Since the word “and” has been used in this clause, expropriation 

can only be excused if all four conditions of Art.4(1) are fulfilled. Hence, Claimant is 
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entitled to fair, adequate and effective compensation, even if measures were for public 

benefit.  

125. In addition to this, under the ‘sole-effects’ doctrine, indirect expropriation occurs 

whenever the effect of the governmental measure on the investor is substantial.
136

 The 

purpose of the governmental measure is irrelevant. In Tecmed, the resolution in 

question was expropriatory as it deprived the investor’s landfill of all economic value 

by shutting it down permanently. Since the effects of the MAB Act and ordinance are 

permanent, and have substantially deprived Claimant’s investment, the doctrine 

applied in Tecmed
137

 must be applied here.  

126. In Santa Elena, the Tribunal held that “where property is expropriated […] the state’s 

obligation to pay compensation remains,” no matter how laudable or beneficial the 

measures – which were environmental in that case – are.
138

 Claimant submits that 

public health and environmental measures are similar, since they are both taken for 

societal benefit. Therefore, Respondent undoubtedly has an obligation to pay 

compensation. 

127. In Metalclad, Claimant had been assured by the government that its project complied 

with all regulations, after which it was denied a construction permit and the land was 

declared a national area. The Tribunal held that indirect expropriation had occurred, 

since the investor had been deprived, in whole or in significant part, of the use or 

reasonably-to-be expected economic benefit of property even if not necessarily to the 

obvious benefit of the host State.
139

 Therefore, it can be inferred that the decisive 

element of indirect expropriation is the significant deprivation of the “use, enjoyment 

or disposition”
140

 of Claimant’s property, even without a physical taking
141

 or obvious 

benefit
142

 to the state. 

128. Due to absence of this compensation, the expropriation effected by the Act and 

ordinance is unlawful. 
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IV. RESPONDENT HAS FAILED TO ACCORD FAIR AND EQUITABLE 

TREATMENT TO CLAIMANT 

 

129. Claimant submits that Respondent has breached the BIT by failing to accord FET to 

Claimant as required by Art.2(1)(b) of the BIT. The purpose of the clause as used in 

BIT practice is to fill gaps that may be left by the more specific standards, in order to 

obtain the level of investor protection intended by the treaties.
143

 Respondent: has 

breached legitimate expectations [A], failed to protect Claimant’s investment and 

failed to provide stable & consistent legal framework [B]. Claimant should be paid 

compensation [C].  

 

A. Respondent has breached the legitimate expectations of Claimant. 

 

130. Claimant submits that, on a broad interpretation of Art.2(1)(b) of the BIT [A.1], it can 

be conclusively established that the legitimate expectations of Claimant [A.2] were 

violated, even though Claimant acted in a reasonable manner [A.3]. 

 

A.1. Art.2(1)(b) of BIT must be broadly interpreted. 

131. Language of Art.2(1)(b) of BIT makes FET as an autonomous, self contained, 

objective treaty standard. The terms ‘fair and equitable treatment’ envisage conduct 

which goes far beyond the minimum standard and afford protection to a greater extent 

and according to a much more objective standard than any previously employed form 

of words.
144

 Therefore, a wide interpretation has to be given to the standard. Read in 

light of Art.31(1) of VCLT, it suggests that ‘fair and equitable’ should be given its 

ordinary meaning, in the context of other treatment standards and consistent with the 

overall promotion and protection purpose of the IIA.
145

 

132. The main advantage of the unqualified approach is to reassure investors that the host 

country is willing to subject its administrative and regulatory processes to the scrutiny 

of an arbitral Tribunal operating outside the national legal system.
146
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133. Thus, a broad interpretation, without any reference to International Minimum 

Standard, has to be purported to Art.2(1)(b). 

 

A.2. Expectations of Claimant are legitimate. 

134. Claimant contends that the two actions of Respondent: Passing of MAB Act
147

 and 

the ordinance148 changed the legal environment of Respondent State substantially 

with respect to sale and consumption of alcohol which violated the ‘legitimate 

expectations’ of Claimant. 

135. In Thunderbird, it was held “that the principle of legitimate expectations forms part, 

i.e. a subcategory, of the duty to afford fair and equitable treatment”
149

 to investors. 

Recent jurisprudence has emphasized that the legitimate expectations of the investor 

will be grounded, inter alia, in the legal order of the host state as it stands at the time 

when the investor acquires the investment
150

 Legitimate Expectations are based on the 

conditions offered by the host State at the time of investment.
151

  

136. The legal environment of Respondent State which existed when the investment was 

made in March 2010 by Claimant is the ground for the legitimate expectations. From 

1992 to 2010, the stance of Ruritanian government on the sale and consumption of 

alcohol had remained the same.
152

 There were no strict regulations nor was there any 

kind of express regulation. The legal environment was the same for a period of 18 

years, on which Claimant relied before investing and it was in no way detrimental to 

the business of Claimant. Claimant before making investment relied on advantages of 

each legal environment.
153

 

137. Claimant submits that there was no explicit assurance by Respondent. However, 

legitimate expectation can even be implicitly created from the legal order of the host 

State. As the Saluka Tribunal established that legitimate expectations ‘need not be 

based on an explicit assurance from the Czech Government’, given that the investor 
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‘could reasonably expect’ that the Government would act in a consistent and even-

handed way. 
154

 

138. An expectation has also been found on the basis of a consistent course of conduct 

over an extended period of time.
155

 The sudden passing of MAB Act and ordinance 

after the same laws prevailing for 18 years which changed the legal environment 

substantially violated the legitimate expectations of the investor. When a state has 

created certain expectations through its laws and acts that have led the investor to 

invest, it is generally considered unfair for the state to take subsequent actions that 

fundamentally deny or frustrate those expectations.
156

  

139. Thus, Respondent is liable for the breach of expectations of Claimant which were 

legitimate.  

 

A.3. Claimant acted in a reasonable manner. 

140. Respondent contends that the changes in the law were expected because of the hard 

stance of ruling party on alcohol
157

 and that Claimant failed to act in a reasonable 

manner. Claimant submits that such a contention of Respondent is unfounded and 

baseless. 

141. The change of environment in Respondent State wasn’t predictable and Claimant 

could not have reasonably anticipated these changes. In Continental
158

, the Tribunal 

highlighted the nature of such general political statements and found that “their 

enactment is by nature subject to subsequent modification, and possibly to withdrawal 

and cancellation”. Such political and commercial incitements cannot be equated with 

commitments capable of creating reasonable expectations protected by the 

international mechanism of the BIT.
159

 

142. Respondent State’s legal environment was conducive for CAM to invest in March 

2010. As far as an election manifesto of a political party is concerned, no prudent man 

will make that as a threshold before deciding to invest in a country. As a matter of 

fact, such policies are neither absolute nor reliable. Nor is there any guarantee for the 

implementation of polices of a political party.  

                                                
154
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155
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156
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143. Thus, the changes were unpredictable and Claimant could not have anticipated them. 

Claimant did not act in an imprudent manner. Respondent violated the legitimate 

expectations that were created during the investment was made by the sudden and 

unpredictable change in its legal environment. 

 

B. Respondent failed to protect Claimant’s investments and to provide stable 

& consistent legal environment. 

 

144. Claimant contends that Respondent failed to protect Claimant’s investment [B.1] and 

failed to provide a stable and consistent legal environment [B.2].  

 

B.1. Claimant’s investments were not protected. 

145. Claimant contends that Respondent by failing to protect Claimant’s investments has 

breached its obligation under the BIT.  

146. Claimant submits that protection wasn’t granted because of the change in legal 

environment. In the case of AMT, it held that: “[Zaire] should not be permitted to 

invoke its own legislation to detract from any such obligation. Zaire must show that it 

has taken all measures of precaution to protect the investments of AMT in its 

territory.”
160

 Thus, FET and FPS are generally recognized as absolute or objective 

protections.
161

Respondent while failing to protect has clearly violated Art.2(1)(b) of 

BIT. 

147. Moreover, the ‘object and purpose’ of the Treaty may be discerned from its title and 

preamble.
162

 The title and preamble
163

 of BIT mentions specifically about protection 

of Investments. The expansive protection provided in Art.2(1) (b) r/w the title and 

preamble of BIT, makes protection of investment by the Contracting State a legal 

obligation. Respondent has violated Art.2(1) (b) when read with the spirit of BIT and 

is liable to  compensate for its failure to fulfil its obligation under BIT. 
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B.2. Respondent failed to provide stable and consistent legal environment. 

148. Claimant contends that Respondent had an obligation to provide for stable legal 

framework under the BIT. Preamble of BIT
164

 clearly mentions that creating 

favourable conditions is one of the object of the treaty. Tribunals have relied on 

references to creating favourable conditions when interpreting fair and equitable 

treatment as requiring host states to provide a stable and predictable legal framework 

for investment protection.
165

 In OEPC, the Tribunal held that “the stability of the legal 

and business framework is an essential element of fair and equitable treatment.
166

  

149. In PSEG, the Tribunal emphasized that the changes in both the legislative 

environment as well as in the attitudes and policies of the administration relating to 

investments were contrary to the need to “ensure a stable and predictable business 

environment for investors to operate in, as required by the Treaty”
167

.   

150. Claimant contends that Respondent State by passing MAB Act and ordinance has 

substantially altered the legal environment in the State, thus failing to provide any 

kind of stability and consistency. Fundamental changes in the legal framework that 

eviscerate legitimately acquired rights are likely to violate fair and equitable 

treatment.
168

  

151. In its assessment of the facts in the Sempra case, the Tribunal concluded that “the 

measures in question in this case have beyond any doubt substantially changed the 

legal and business framework under which the investment was decided and 

implemented. Where there was business certainty and stability, there is now the 

opposite.”
169

 

152. Thus, Claimant contends that the fundamental changes in the legal environment have 

fundamentally affected the business of Claimant. Respondent failed to provide a 

stable environment, thereby breaching Art.2(1)(b) of BIT and is liable for the same.. 

The liability of Respondent to compensate is argued in the subsequent section. 
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C. Respondent is liable to pay compensation. 

 

153. Compensation is the more usual remedy in those investment awards
170

 in which 

legitimate expectations were identified and protected. Tribunal in CMS said that the 

law of foreign investment has been developed with the specific objective of avoiding 

such adverse legal effects.
171

 

154. The fact that some “public interest” is said to be served by a challenged measure 

should not be determinative of the outcome.
172

 Tribunals should evaluate whether that 

interest could equally be served by a measure that impinged less on legitimate 

expectations, and if so the legitimate expectation should be protected.
173

 

155. Sempra confirmed in its award that “even assuming that Respondent was guided by 

the best of intentions, what the Tribunal has no reason to doubt, there has here been an 

objective breach of FET.”
174

 

156. Claimant’s production in FBI dropped from 130,000,000 decaliters per annum to 

5,000,000 decaliters per annum.
175

 This 95% drop in production owing to the act of 

Respondent warrants compensation to Claimant irrespective of the purpose for which 

the actions were taken.  

157. Although international investment law does not prohibit governments from passing 

laws, enacting regulations, or taking other lawful measures, it may require those 

governments to pay compensation when their actions adversely affect a foreign 

investment.
176

  Thus, Respondent is liable to pay compensation to Claimant. 
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V. RESPONDENT IS LIABLE TO PAY MORAL DAMAGES 

 

158. Claimant asserts that, because of Respondent’s actions, Claimant’s employees 

suffered distress, mental stress and loss of reputation [A]. Therefore, due to the 

existence of exceptional circumstances [B], Claimant is entitled to moral damages. 

 

A. Claimant’s employees have suffered distress, mental stress and loss of 

reputation due to Respondent’s actions. 

 

159. In Lemire, it was opined that “even if investment treaties primarily aim at protecting 

property and economic values, they do not exclude, as such, that a party may, in 

exceptional circumstances, ask for compensation for moral damages”.
177

  

160. Also, in Desert Line, the Tribunal acknowledged that “a legal person can claim for 

moral damages, including loss of reputation.
178

 Therefore, this Tribunal has 

jurisdiction to adjudicate this claim. 

161. Claimant contends that, due to the unfounded and unwarranted actions of Respondent, 

its employees have suffered distress, mental stress and loss of reputation. These 

actions include their illegal detention for 12 days in the airport cell of an alien 

country. Therefore, Claimant is entitled to moral damages. 

162. Art.31(2) of ILC Articles defines injury as “any damage, whether material or moral, 

caused by the internationally wrongful act of a State.” According to the draft articles, 

moral damages include individual pain, suffering, intrusion on one's private life etc.
179

 

163. The concept of reparation as adopted in Chorzow Factory, applies to moral damages, 

as well. Also, in the Lusitania case, moral damages were awarded for the mental 

shock and agony the passengers have gone through when a German submarine sunk 

due to a torpedo.
180

 Claimant submits that such is the gravity of the situation in this 

case, and thus, the loss suffered by Messrs Goodfellow and Straw, warrants fair 

compensation. 

                                                
177
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164. The European Court of Human Rights has likewise provided compensation for claims 

of wrongful death
181

, emotional distress
182

, or unlawful detention
183

. The Inter-

American Court of Human Rights has also ordered signatory states to pay moral 

damages for emotional harm and suffering in cases where victims have been detained, 

tortured and/or murdered by government forces.
184

  

165. Therefore, Claimant is entitled to fair, adequate and effective compensation. 

 

B. Due to the existence of exceptional circumstances, Claimant is entitled to 

moral damages. 

 

166. Claimant submits that Messrs. Goodfellow and Straw, despite being told that they 

would be interrogated after the holiday season in the beginning of 2012, were 

detained at the airport cell of a relatively alien country in December 2011, for 12 

days.
185

 

167. The consequences of the illegal detention effected by Respondent constitute 

‘exceptional circumstances’
186

, which warrant moral damages. 

168. The criteria for these circumstances, as per Lemire, are the implication of physical 

threat, illegal detention, or other analogous situations in which the ill-treatment 

contravenes the norms according to which civilized nations are expected to act.
187

 

Furthermore, there must be a deterioration of health, stress, anxiety, other mental 

suffering, or loss of reputation, credit and social position; and both cause and effect 

must be grave or substantial.
188

 

169. Due to the illegal detention by Respondent, immense duress, mental stress and loss of 

reputation has been caused to both Claimant and its employees. This loss to reputation 

was facilitated by the illegal detention for 12 days, and by the release of the detention 

video on Ruritania’s most popular TV channel.
189

 This not only affected Messrs. 
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Goodfellow and Straw adversely, it is bound to have long-lasting, harmful effects on 

Claimant. 

170. Furthermore, Guinea v. Congo involved a successful claim
190

  for moral damages for 

unlawful arrest, detention and expulsion Claimant’s employee
191

, which had led to 

moral and mental harm, and loss of reputation
192

.  

171. In addition to this, the UNCC has set the maximum period for which a person can be 

illegally detained to three days,
193

 much less than this dispute’s twelve days.
194

  

172. Thus, Claimant affirms that it is entitled to moral damages since these are 

‘exceptional circumstances’.  
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VI. LOSS OF SALES INCURRED BY CLAIMANT’S SUBSIDIARIES 

CONSTITUTES A RECOVERABLE ITEM OF DAMAGES  

 

173. Claimant contends that the loss of Claimant’s subsidiaries located outside of Ruritania 

to FBI constitutes a recoverable item of damage. The material supplied by the 

subsidiaries is covered within the definition investment in the BIT [A], Claimant has 

locus standi to bring such claims [B] and that the interests of the subsidiaries are 

directly affected [C]. 

 

A. The material supplied by the subsidiaries is covered within the definition of 

‘investment’ in the BIT. 

 

174. Claimant contends that contracts for sale/supply entered into by its subsidiaries 

constitute a facet of Claimant’s investment in Ruritania. Claimant contends that 

Art.1(1) covers a wide range of investments [A.1], the phrase “in accordance with the 

laws and regulations of Contracting State” should be given plain meaning [A.2] and 

loss to subsidiaries outside the Respondent State can be recovered [A.3]. 

 

A.1. Art.1(1) covers a wide range of investments. 

175. Art.1(1) of BIT
195

 is a broad definition and includes “every” kind of asset whether 

invested “directly or indirectly” in its ambit. The categories of investments mentioned 

in Art.1(1) are just a set of illustrations and the list is not exhaustive. Claimant 

contends that the expression “every kind of asset” is a wide one which covers the 

rights underlying its claims.  

176. Specifically, Claimant submits that it owned an investment under Art.1(1)(c)
196

 of the 

BIT which brings claims to money which has been used to create an economic value 

or claims to any performance having an economic value under the scope of 

investment. This category may be taken as suggesting that the term “investment” 

encompasses even ordinary commercial transactions unless the latter are specifically 

excluded.
197
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177. After Contifica Spirits s.p.A. acquired FBI in 2008, agricultural products like yeast, 

barley, hops, and aluminium cans, bottles were supplied by the direct subsidiaries of 

Claimant.
198

 When the restructuring took place in 2010, “CAM put into operation a 

new production line at the aluminium can plant to serve the needs of FBI. In addition, 

supplies to FBI were considered, when determining targets for barley and hops 

farms.
199

” Thus, it can be safely said that this project as a whole constituted an 

investment. Moreover, as per Art.1(1)(c) of the BIT, such transactions come under the 

ambit of investment. 

178. In Fedax, the Tribunal held that “a broad definition of investment such as that 

included in the Agreement is not at all an exceptional situation. On the contrary, most 

contemporary bilateral treaties of this kind refer to “every kind of asset” or to “all 

assets”; claims to money and to any performance having a financial value are 

prominent features of such listings.”
200

 

179. Tribunals in Consortium and Salini are in support of the idea that large–scale 

contracts can be investments. Claimant submits that contract between various 

subsidiaries of Claimant and Claimant to supply the necessaries is in a form of large 

scale contract. Claims to money which has been used to create an economic value or 

claims to any performance having an economic value denotes “rights to money and 

any performance under contract having a financial value.
201

” The supply by 

subsidiaries has characteristics of an investment. 

180. The text intentionally gives a broad definition to this term. It is adequate to say that 

anything with value to be used in commercial activity is investments.
202

 Thus, the 

purported supplies by subsidiaries of Claimant can be covered under the BIT. 

 

A.2. The phrase “in accordance with the laws and regulations of 

Contracting State” should be given plain meaning. 

181. Claimant requests the Tribunal to be interpret the phrase in its plain meaning.  
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182. The plain meaning of the phrase “investments’ must be made ‘in accordance with the 

laws and regulations of the said party” is that investments which would be illegal 

upon the territory of the host State are disqualified from the protection of the BIT.
203

 

183. In Salini,
204

 the Tribunal, confirming that the phrase should be maintained within its 

proper scope held, ‘the provision in question refers to the legality of the investment 

and not to its definition. It aims in particular to ensure that the bilateral Agreement 

does not protect investments which it should not, generally because they are illegal.’  

 

A.3. Loss to subsidiaries outside Respondent State can be recovered. 

184. Claimant submits that the fact that investment by subsidiaries is made outside 

Respondent State does not alleviate Respondent from its liability. The place of the 

investment has to be ascertained seeing the investment as a whole. 

185. The question of which investments are to be considered as being made on the territory 

of the host State was considered in the jurisdiction awards in SGS v Pakistan
205

and 

SGS v Philippines
206

.  The Tribunal considered the matter ‘as a whole’. The important 

aspect was ‘“the entire process” of economic activity, even though particular aspects 

of it were not locally performed’.  

186. Thus, the fact that subsidiaries were situated outside Respondent State is not material 

while ascertaining liability of the State. The investment in subsidiaries formed part of 

the investment which was done in Respondent State. There exists no territorial 

limitation in this regard.  

187. Thus, Claimant contends that losses to subsidiaries can be recovered. 

 

B. Claimant has locus standi to bring such claims. 

188. Having shown that the loss to subsidiaries constitutes a recoverable item of damage, 

Claimant submits that it has locus standi to bring forth such claims. 

189. The Tribunal in Azurix
207

 has already found that given the wide meaning of 

investment in the definition, the provisions of the BIT protect indirect claims. 
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Common to all BITs that cover indirect investments through a third country is an 

additional control test, which requires that the ultimate investor or parent company 

control the intermediate entity.
208

 

190. Even in CMS, the Tribunal concluded that “jurisdiction can be established under the 

terms of the specific provision of the BIT. Whether the protected investor is in 

addition a party to a concession agreement or a license agreement with the host State 

is immaterial for the purpose of finding jurisdiction under those treaty provisions, 

since there is a direct right of action of shareholders”. 

191. Thus, Claimant being a direct owner and controller of these subsidiaries; it can bring 

such a claim on their behalf. 

 

C. The interests of the subsidiaries of Claimant are directly affected. 

192. Claimant submits that the loss sustained by its subsidiaries is a direct result of the 

measures adopted by Respondent.  

193. Subsidiaries supplying agricultural products and cans to Claimant are its direct 

subsidiaries and their business got directly with the actions of Respondent. The 

cumulative effect of the MAB Act and the Ordinance led to grave losses to the 

subsidiaries.  

194. There is substantial loss to the business because of these actions of Respondent. There 

is a drop in sales by more than 60%, loss of net income of $10 million, and loss of 

revenue of 60%.
209

  The management had to terminate employment of employees to 

cut down costs.
210

 Production dropped from 130 to 5 million decaliters per annum
211

. 

Claimant could not meet its financial covenants and creditors had to place certain 

conditions to keep from declaring default.
212

 

195. ‘But for’/had it not been for Respondent’s measures, Claimant would not have been 

forced to inflict damage upon itself through. There is a casual link between the actions 

of Respondent and the losses to subsidiaries. Thus, as per the principles of 

International law, Respondent should pay damages to Claimant. 
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196. The International Law principle of reparation states that the states are under an 

obligation to make full reparation for the injury caused by internationally wrongful 

acts.
213

  

197. PCIJ in the Chorzów case described the function of damages as being able to wipe out 

all the consequences of the illegal act and re-establish the situation which would, in 

all probability, have existed if that act had not been committed. 

198. Claimant contends that, to wipe out the direct damages that the business of Claimant 

has suffered, reparation must be provided by Respondent. 
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REQUEST FOR RELIEF 

 

Claimant respectfully asks the Tribunal to find that: 

 

1. The Tribunal has jurisdiction over the present dispute. 

2. The Tribunal has jurisdiction over contractual dispute. 

3. Respondent’s measures led to an indirect expropriation of Claimant’s investment. 

4. Respondent failed to provide fair and equitable treatment to Claimant. 

5. Respondent is liable to pay moral damages. 

6. Respondent is liable to pay for the loss of sales incurred by Claimant’s subsidiaries. 

 

 

 

 

Respectfully submitted on the 22 September 2013 by: 

VISSCHER 

On behalf of Claimant 

CONTIFICA ASSET MANAGEMENT CORP. 

 


