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1 

STATEMENT OF FACTS 

1. Claimant, Contifica Asset Management Corp, is a company incorporated under the laws 

of the State of Cronos, with its principle place of business at 47B Framero Avenue, Univo, 

State of Cronos. Claimant is current owner of Freecity Brewery Inc., a company that is 

incorporated in the State of Ruritania.
1
 

2. Until 2008, FBI was owned by the State Property Fund of Ruritania, a state establishment 

incorporated under the laws of Ruritania. While FBI produces a number of different 

brands of beer, its most famous and popular brand is “FREEBREW”. It has a distinct taste 

which is due to a flavoring added during the brewing. The flavoring is produced from a 

local plant, Reyhan.
2
 

3. In the beginning of 2008, the State Property Fund of Ruritania decided to sell the brewery 

to a private investor due to the significant budget deficit of the Respondent, the State of 

Ruritania, and announced an international tender.
3
 

4. On 30 June 2008, Contifica Spirits, a member company of the Contifica group, was 

declared the winner of the tender. Contifica Spirits and the State Property Fund of 

Ruritania entered into share purchase agreement providing for the acquisition of all shares 

in FBI for USD 300,000,000
4
. 

5. Following the acquisition of FBI, Contifica group made significant investments in the 

technology, design and equipment of the brewery transforming it into a state of the art 

facility
5
.  

6. On 17 March 2010, as part of the intragroup restructuring the shares in FBI were 

transferred from Contifica Spirits to Claimant and Claimant acquired rights to the 

principal intellectual property used by FBI, including Ruritanian-registered trademarks 

corresponding to the brands of beer produced by FBI and the trade dress registrations 

with respect to designs of the beer bottles and cans. Following the transfer, Claimant put 

                                           
1
 Facts, p. 2 

2
 Facts, p. 2 

3
 Facts, p. 3 

4
 Facts, p. 3 

5
 Facts, p. 3 



 

2 

into operation a new production line at the aluminum can plant to serve the needs of FBI 

and supplies to FBI were considered when determining targets for barley and hops farms.
6
 

7. On 20 November 2010, the Ruritanian parliament adopted the MAB Act, thereby 

prohibiting marketing of any alcoholic beverages on television and sporting events and 

serving of beer at any place from 9 pm till 9 am. The act also imposed a requirement that 

trademarks/brands of beer be written in the same font and color as all the other text on the 

label. In addition, the act prohibited sale of alcohol in containers of over 0.5l.
7
 

(“Freebrew” of FBI was the only beer produced in Ruritania packed in bottles larger than 

0.5l.
8
). 

8. As the result of implementation of regulations, FBI’s sales dropped by approximately 60% 

during the first two quarters of 2011 with the company incurring lost net income of 

around 10 million US dollars and loss of revenue of 60%.
9
 

9. On 15 June 2011, Human Health Research Institute, a Ruritanian government-funded 

institution, released a report claiming that consumers of FREEBREW beer were exposed 

to a higher risk of cardiac complications due to the effects of Methyldioxidebenzovat, an 

active chemical ingredient.
10

  

10. On 30 June 2011, the Ministry of Health and Social Security adopted an ordinance, which 

requires any product containing Reyhan concentrate to be labeled with an explicit 

warning. The decision was adopted without any consultation with FBI or other affected 

parties.
11

 

11. HRI had sent an interim report, which came to the same conclusions, to the Ministry of 

Health and Social Security in 2005.
12

 

12. Following introduction of the new labeling regulations, FBI sales fell by a further 20% 

with its revenue in the last quarter of 2011 falling to 10% of the revenue of the same 

                                           
6
 Facts, p. 3; Procedural Order No. 3, #9 

7
 Facts, p. 4 

8
 Procedural Order No. 3, #16 

9
 Facts, p. 4 

10
 Facts, p. 4  

11
 Facts, pp. 4-5 

12
 Facts, p. 5 
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period of 2009. As the result of the fall in revenue and profit, FBI failed to comply with 

financial covenants established by the credit facilities with its various lenders
13

. 

13. The Prosecutor’s Office of Ruritania commenced investigation against Messrs 

Goodfellow and Straw, executives of FBI and Contifica group. From 23 December 2011 

to 3 January 2012, Messrs Goodfellow and Straw were detained in a cell in the Freecity 

International Airport; regardless they were expressively advised by their lawyers that 

under Ruritanian law they were free to leave the country pending investigations.
14

 

14. A video of their detention from a security camera was apparently passed by the police to 

Free TV, Ruritania’s most popular TV channel, which aired it later on the same day.
15

   

15. Both executives were released without any explanation and the criminal investigation 

against them was terminated due to insufficient evidence on 20 June 2012. Ruritanian 

authorities never apologized for the detentions or offered any compensation.
16

 

  

                                           
13

 Facts, p. 5-6 
14

 Facts, p. 6 
15

 Facts, p. 6 
16

 Facts, p. 6 



 

4 

 

ARGUMENTS 

 

PART ONE: JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS BECAUSE THE 

CLAIMANT HAS SATISFIED THE JURISDICTIONAL REQUIREMENTS 

UNDER THE BIT 

A. Jurisdictional requirements under the BIT 

1. Claimant has satisfied the jurisdictional requirements under the Ruritania-Cronos BIT, 

and there is no basis under the BIT to deny claims by “treaty shopping”. Article 1 and 

Article 8.1 of the BIT sets out all of the requirements for jurisdiction that is necessary to 

commence the Tribunal’s arbitration proceeding. Article 8.1 of the BIT states:  

Disputes concerning Investments between a Contracting State and an Investor 

of the other Contracting State under this Treaty…shall be submitted to 

international arbitration if the investor so wishes. 

In short, there must be “disputes concerning investments”, and the party bringing the 

claim must be an “investor of the other Contracting State”, meaning the national of the 

other Contracting State. The former refers to jurisdiction ratione materiae
17

, while the 

latter refers to jurisdiction ratione personae, also known as the “nationality 

requirement”.
18

 

2. To understand these requirements, the Tribunal should apply normal treaty interpretation 

rules set forth in the 1969 Vienna Convention on the Law of Treaties, which both 

Republic of Ruritania and Cronos have signed and ratified
19

. Article 31(1) of the Vienna 

Convention provides that: 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose. 

                                           
17

 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2012, p.245 
18

 Ibid., p.252 
19

 Procedural Order No. 2, #10 



 

5 

In other words, “ordinary meaning” is the primary factor that should be taken into 

account in interpreting the meaning of the BIT. The ordinary meaning of the jurisdiction 

clause of the Ruritania-Cronos BIT will be explained further below. 

3. Article 8.1 of the BIT requires investment disputes under the BIT should as far as 

possible be settled amicably between the parties, and shall be submitted to international 

arbitration if they cannot be settled amicably within a period of three months. Claimant 

fulfilled such requirements as Claimant repeatedly offered to the Republic of Ruritania to 

settle the dispute amicably since 10 December 2011.  

4. Claimant filed a request for arbitration before the German Institution of Arbitration(DIS) 

on 30 September 2012. Thus, “consent to arbitration” was formed as stated under Article 

8.2.(a) of the BIT.  

 

B. Jurisdiction ratione materiae  

5. The claim submitted by Claimant falls under the definition of “dispute concerning 

investments” under Article 1.1 of the BIT. The term Investment is defined as: 

Every asset which is directly or indirectly invested in accordance with laws 

and regulations of the Contracting State in which territory the Investment is 

made by Investors of the other Contracting State. 

This specifically includes “shares of companies” and “intellectual property rights,” 

according to Article 1.1.(b) and Article 1.1.(d) of the BIT respectively.  

6. Respondent presumably acknowledges that Claimant is the owner of all shares in FBI, 

and further acknowledges that FBI is a company organized and existing under Ruritanian 

law. There is no objection as to whether Claimant is a shareholder of FBI. On 17 March 

2010, the same day Claimant acquired the shares in FBI from Contifica Spirits, Claimant 

acquired rights to the principal intellectual property used by FBI, including trademarks 

and trade dress rights with respect to FREEBREW designs. Therefore, Claimant satisfies 

the ordinary language of “investments” under the BIT.  



 

6 

7. There are other interpretation rules applied in determining the meaning of “investment” as 

developed in previous tribunal decisions
20

, which has come to be known as the “Salini 

test”. The four elements of the Salini test are: (i) a contribution in money or other assets; 

(ii) a certain duration over which the project is implemented; (iii) an element of risk; and 

(iv) a contribution to the host State’s economy
21

. 

8. However, the Salini test shall not be the grounds to restrict the ordinary meaning stated in 

the BIT which both Parties have agreed upon. “Ordinary language” is the first criterion 

that should be considered because other interpretation principles are applied only in the 

absence of such clear provision, to supplement the interpretational gaps. In this particular 

case, it can be said both Parties have made a deliberate choice not to apply other 

additional meaning beyond its plain meaning stipulated in the provision. 

9. In any event, the investment made by the Claimant fulfills such requirements because the 

Claimant has made a contribution in purchasing shares, the claim was filed 2 years after 

the transaction had occurred, and the economic, political environment in Ruritania 

indicate that Claimant had undertaken some sort of risk. The last element regarding the 

host State’s development was disregarded in numerous ICSID cases as in Pheonix Action 

v Czeck Republic because whether the investment contributed to the development of host 

State is impossible to ascertain, due to the fact that there are highly diverging views on 

what constitutes “development.”
22

 

10. In the present case, Claimant has engaged in economic activity with a clear intention to 

own and operate FBI. Following the acquisition of FBI, Contifica Group made significant 

investments in the technology, design and equipment of the brewery transforming it into a 

state of the art facility, which resulted in the increase in output of the brewery by 30% to 

130,000,000 decaliters per annum. Indeed, there was substantive growth in the business 

until the expropriatory measures were adopted by Respondent.  

11. Therefore, Claimant satisfies both the formal, and substantive meaning of “investment” 

under Article 1.1 of the BIT.  

                                           

20 Salini v. Morocco, ¶ 53; SGS v Pakistan, ¶ 133; Joy mining Machinery Ltd v Egypt, ¶ 53.  
21

 Salini v Morocco, ¶ 52.  
22

 Pheonix v Czeck Republic, ¶ 85; Sedelmayer v Russian Federation, ¶ 224.  



 

7 

C. Jurisdiction ratione personae 

12. The BIT also requires that any investor raising a claim under the BIT must be a national 

of the other Contracting State. In the case of corporate entities such as Claimant, Article 

1.3.(b) of the BIT states that an “Investor” includes: 

Any entity which is established in accordance with, and recognized as a legal 

person by the law of that Contracting State…which is the owner, possessor or 

shareholder of an Investment in the territory of the other Contracting State. 

13. Corporate nationality is determined based on the consent of the Contracting Parties 

expressed in the ordinary language of the BIT, and the corporate veil shall not be pierced. 

This principle is recognized by the renowned case of Tokios Tokeles v Ukraine, where the 

Tribunal ruled that Claimant, a Lithuanian enterprise in which 99 percent of shares were 

owned by nationals of Ukraine, would still be considered ‘investor’ of Lithuania under 

the Lithuania-Ukraine BIT.
23

 The Tribunal rejected Claimant’s allegation that Tokios 

Tokeles is not a “genuine investor” because the ordinary language of the Lithuania-

Ukraine BIT only mentions “place of incorporation” as the criterion and the Tribunal 

shall not read beyond that plain language of the BIT.
24

  

14. Turning back to our case, the Ruritania-Cronos BIT contains no “denial of benefits clause” 

or any other additional requirements or restrictions for an entity to qualify as an “investor” 

of Cronos other than the “place of incorporation”. Therefore, Claimant, who is the 

rightful shareholder of FBI as assigned by the share purchase agreement, is an “investor” 

under the BIT. Whether the original shareholder, Contifica Spirits S.p.A., was 

incorporated in Posteriana, or that the parent company of the group was incorporated in 

Prosperia is not relevant providing that Claimant was incorporated in Cronos.  

 

D.  Treaty Shopping argument is meritless 

15. In short, jurisdiction is established because Claimant satisfied the jurisdictional 

requirements of the BIT, and there is no basis under the BIT to deny claims by “treaty 

shopping”.  

                                           
23

 Tokios Tokeles v Ukraine, ¶ 30. 
24

 Ibid., ¶ 43. 
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16. Even if treaty shopping can be raised as a valid defense under the BIT, treaty shopping is 

an equitable doctrine applied only in very exceptional circumstances, and the present case 

does not fall under such circumstances for two reasons. First of all, the investment was 

made long before any damages were incurred. This is a clear distinction from the Pheonix 

Action v. Czech Republic
25

, which was one of the exceptional cases that acknowledged 

this principle. Pheonix Action bought two Czech metal companies that were already 

involved in civil litigation as well as problems with tax and customs duty evasions, in 

which the bank accounts had been frozen and seized. Contrary to the present case, the 

damage were already incurred before Pheonix Action even made an investment.  

17. This circumstance regarding the timing of investment was identical in Banro v Congo
26

, 

in which the transfer of ownership from Banro Resources, a Canadian mining company, 

to its US subsidiary Banro America, was made after the arbitral dispute had arisen and 

only days before instituting arbitration proceedings.  

18. In the contrary, Claimant acquired the shares of FBI before Respondent violated the 

investor rights protected by the BIT. Indeed, at the time the investment was made, the 

expropriatory measures such as the MAB Act had not even been passed into law. 

Claimant had no reasonable expectation that such harsh, expropriatory measures would be 

adopted at the time of transfer. The fact that only a slight majority (207 of the 400 

members
27

) of the Parliament voted for the MAB Act indicates the issue was 

controversially debated, thereby making the legislation hard to foresee. Although the New 

Way Party had widely publicized their hard stance towards marketing and sale of alcohol 

during the election campaign, the measures to be taken to reduce consumption of alcohol 

were discussed only in general terms, not in such way that would result in expropriation.
28

 

In addition, the probability that the New Way Party would be the majority party was 

uncertain because according to a public survey conducted before the election, the New 

Way Party was forecasted to secure 190-200 places out of 400 seats.
29

 Thus, Claimant 

had no abusive intent of gaining benefit from the access to BIT protection.  

                                           
25

 Pheonix v. Czech Republic, ¶ 136. 
26

 Banro v. Congo, Award, 1 September 2000, excerpts in 2002 ICSID Review-FILJ 380.  
27

 Procedural Order No.3, #6. 
28

 Procedural Order No.2, #9. 
29

 Procedural order No.3, #19. 
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19. Moreover, the fact that Claimant filed the claim almost two years after the transfer took 

place on 17 March 2010 demonstrates there was no indication of treaty shopping. If 

Claimant indeed had the purpose of commencing arbitration proceedings, Claimant would 

have filed a claim not long after the transfer occurred, rather than wait for two years to 

initiate the arbitration process. This differs from the circumstance in Pheonix v. Czech 

Republic, in which Claimant presented Pheonix’s notification of an investment dispute to 

the Czech Republic mere two months after the acquisition of the Benet Companies took 

place.
30

 Hence the actions taken by Respondent were not foreseeable at the time of 

investment.  

20. Second, the investment was made for a legitimate purpose—not solely for the purpose of 

obtaining jurisdiction under the BIT for claims that had not even arisen at the time of the 

investment. Memorandum submitted by the Respondent does not state or otherwise show 

that the purpose of transfer from Contifica Spirits to Claimant was to improperly gain 

benefit of the arbitral jurisdiction and to bring a treaty claim against the Respondent. The 

purpose of transfer mentioned in the Memorandum was simply to find an investor-

friendly environment perceived to provide beneficial tax to further protect the interest of 

Contifica Group, which is a natural tendency within the legal boundary for a profit 

seeking company.  

21. Respondent’s submission is merely based on speculation, and there is no objective 

indication of treaty shopping. Respondent failed to present any other evidence to support 

its speculation. 

22. In summary, treaty shopping shall not be a valid defense because there is no basis under 

the BIT to deny claims by treaty shopping, and the circumstances in the present case 

indicate Claimant had no intention of taking advantage under the BIT protection. 

 

II. THE BREACH OF THE SPA BY THE STATE PROPERTY FUND OF RURITANIA 

CONSTITUTES A BREACH OF THE BIT BECAUSE RESPONDENT HAS 

VIOLATED THE UMBREALLA CLAUSE  

                                           
30 Pheonix v. Czech Republic, ¶ 138. 
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A. Significance of the Umbrella Clause 

23. Respondent challenges jurisdiction of the Tribunal on the ground that Claimant is trying 

to “improperly” bring within the scope of the present arbitration a separate dispute over 

the breach of the share purchase agreement by the State Property Fund of Ruritania. 

However, Respondent’s argument is without merit because the Cronos-Ruritania BIT was 

explicitly intended to elevate contractual obligations to the level of BIT or international 

law obligations through an “Umbrella Clause”. 

24. Under customary international law, a breach by a state of its contractual obligations with 

aliens do not constitutes per se a breach if an international law obligation, unless there is 

an additional element which constitutes the basis for the state’s international 

responsibility
31

. Therefore, it is required for an investor to acquire such additional 

element for further international law protection in case of state’s contractual breaches.  

25. The umbrella clause, which is a provision that guarantees the observance of obligations 

assumed by the host state vis-à-vis the investor
32

, constitutes such additional element in 

international investment disputes. The clause is also referred to as a pacta sunt servanda 

clause and serves to encompass the violation of a contract obligation into the boundary of 

violation of the treaty or international law obligation. The Tribunal of Noble Ventures v. 

Romania recognized Article II(2)(c) of US-Romania BIT, which stated “Each Party shall 

observe any obligations it may have entered into with regard to investments.”, as an 

umbrella clause that transforms contractual undertakings into international law 

obligations and accordingly makes it a breach of BIT by Respondent if it breaches 

contractual obligations that it has entered into with the Claimant
33

. This approach is 

recognized in numerous other arbitral tribunals
34

. 

 

B. Effective approach of umbrella clauses 

26. There are tribunals that adopted restrictive approach on the umbrella clause. For example, 

some tribunals took very restrictive application and denied the jurisdiction over the 

                                           
31

 R Jennings and A Watts, Oppenheim’s International Law, 9
th
 edition, 1996, vol 1, p. 927 

32
 R Dolzer and C Schreuer, op. cit., p. 166 

33
 Noble Ventures v. Romania, ¶ 46 

34
 SGS v. Philippines, ¶¶ 113-128; Eureko v. Poland, ¶¶ 244-260; SGS v. Paraguay, ¶¶ 162-185 
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“purely contract claims”
35

. And some other tribunals
36

 limited the effect of the umbrella 

clause through concept of contrat administratif
37

, indicating that the contractual breach 

ought to be result of sovereign function in order to be elevated to treaty breach.  

27. All of these approaches on the umbrella clause were grounded on the interpretation of the 

investment treaties, which makes it also important in the present case to interpret the 

provisions of the Cronos-Ruritanian BIT.  Article 6.2 of the Cronos-Ruritania BIT states 

that, 

Each Contracting State shall fulfill any other obligations it may have entered 

into with an Investor or an Investment of an Investor of the other Contracting 

State. 

28. According to the aforementioned Article 31 of the Vienna Convention, the primary 

standard of treaty interpretation is the ordinary meaning of the context. In the present case, 

the ordinary meaning of Article 6.2 of the BIT lucidly points at elevating all contractual 

obligations to the level of treaty or international law obligations. 

29. First of all, resembling the umbrella clause in Tribunals which recognized wider 

application, the expression Article 6.2 is extremely broad. Article 6.2 obliges the parties 

to fulfill “any other obligations”. “‘Any’ obligations is capacious; it means not only 

obligations of a certain type, but ‘any’— that is to say, all —obligations”
38

. Thus, it is not 

only intended to include international obligations of the state, but also include all other 

obligations state has entered into in connection with an investment. Furthermore, the 

Article does not include any language that could be the ground for restrictive application 

of the umbrella clause. 

30. Secondly, the Article took a further stride by inserting the term “any other”, compared to 

the umbrella clauses which merely used the term “any”
39

. The ordinary meaning of the 

term demonstrates the parties’ clear intention to include the contractual obligations that 

are not stated in other provisions. Contractual obligations. 

                                           
35

 SGS v. Pakistan, ¶ 161 
36

 El Paso Energy v. Argentina ¶ 79, Pan Am v. Argentina, ¶ 108 
37

 R Dolzer and C Schreuer, op. cit., p. 173 
38

 Eureko v. Poland, ¶246 
39

 Article II(2)(c) of US-Romania BIT (Noble Ventures v. Romania); Article X(2) of Swiss-Philippines BIT 

(SGS v. Philippines) 
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31. In addition to the ordinary meaning of the Article itself, the purpose of the Ruritania-

Cronos BIT stated in the Preamble supports the interpretation that the Article 6.2 was 

designed to encompass contractual obligations. The Preamble recognizes that the purpose 

of the BIT is to   

“…create favorable conditions for Investments by Investors of either 

Contracting State in the territory of the other contracting state” and 

“…recognize that the encouragement and protection of such Investments are 

essential to the prosperity of both nations and the welfare of their nationals.”  

Therefore, whilst interpreting the article, the protection of the investment ought always to 

be taken into account. The inclusion of contractual obligations will provide secure 

protection to the investors of both Cronos and Ruritania, enhancing the purpose of the 

BIT.  

32. The narrow interpretation of the article is not only against the Contracting Parties’ 

consent expressed in the ordinary meaning of the language, but it is also against the 

maxim of effet utile. According to the internationally accepted maxim of effet utile, treaty 

terms should be given effective meaning and be interpreted as meaningful rather than 

meaningless. The Ruritania-Cronos BIT includes most of the international principles - for 

example, the fair and equitable treatment, most favorable nation treatment and 

expropriation – regarding the investment in Articles 2 through 6.1. Hence, if the Article 

6.2 does not encompass contractual obligations, it would be superfluous provision that is 

no more than mere repetition of aforementioned international principles. The Article only 

preserves it’s meaning only when the term “any other obligations” is interpreted as 

including contractual obligations. 

33. The origin of the umbrella clause also justifies the broad interpretation. Conceding that 

contract claims usually differ from treaty obligations, the necessity to protect contractual 

right under international law principles still remains. Therefore, when the term of a 

contract itself constitutes basis for the state’s international responsibility, contractual 

breaches may be referred to an internationally composed tribunal applying international 

law
40

 and the umbrella clause is given birth to serve such purpose. Umbrella clauses are 

bridge between contracts and international law allowing for more investor security
41

. 

                                           
40

 R Jennings and A Watts, op. cit., p. 927 
41

 R Dolzer and C Schreuer, op. cit., p. 168 
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Thus, when interpreting an umbrella clause a narrow approach ought to be sublated as it 

can undermine the fundament of the umbrella clause. A narrow approach should be only 

allowed when parties’ intention of restricting an umbrella clause is explicit from the BIT 

itself. 

34. Respondent may allege that if the umbrella clause is to transform all contractual claims to 

treaty claims, then other protective provisions in the BIT reversely could become 

superficial. Nevertheless, the breach of a contract is not directly equivalent to the breach 

of the other treaty protections. A state can breach fair and equitable treatment, most 

favorable nation and expropriation clause without breaching the independent contracts. 

35. Respondent may also contend that the Tribunal lacks jurisdiction because the Article 6.2 

ought to be interpreted narrowly in present case, primarily counting upon the holdings of 

SGS v. Pakistan. However, not to mention the holdings of SGS v. Pakistan are widely 

criticized by numerous cases
42

 and jurisprudences
43

, there is also a clear distinction 

between the SGS v. Pakistan case and the present case.  

36. The language used in umbrella clause in the case of SGS v. Pakistan is significantly 

different from the language used in Article 6.2. Article 11 of the Switzerland-Pakistan 

BIT states, 

Either Contracting Party shall constantly guarantee the observance of 

commitment it has entered into with respect to the investment of the investors 

of the other Contracting Party. 

In comparison with Article 6.2 of the BIT which uses the definite terms such as “shall 

fulfill” and “any other” , the article above is substantially vague and indefinite that it does 

not refer to “any” or “other” obligation and uses the term “guarantee the observance”. On 

the other hand, Article 6.2 of the BIT highly resembles Article II(2)(c) of the US-Romania 

BIT (which states that “each party shall observe any obligations it may have entered into 

with regard to investments.”) in Noble Ventures v. Romania which accepted the broad 

application of the umbrella clause. 

                                           
42

 SGS v. Philippines, ¶¶ 121-128; Eureko v. Poland, ¶ 257 
43

 C. Schreuer ‘Travelling the BIT Route – Of Waiting Periods, Umbrella Clauses and Fork in the Road, 2004; 

S A Alexandrov, ‘Breaches of Contract and Breaches of Treaty, ‘The Jurisidction of Treaty-based Arbitration 

Tribunals to Decide Breach of Contract Claims in SGS v. Pakistan and SGS v. Philippines’ , 2004 
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37. Furthermore, an important rationale that the Tribunal of SGS v. Pakistan counted on was 

the location of the umbrella clause. The SGS Tribunal held that, 

169. Another consideration that appears to us to support our reading of Article 

11 of the BIT, is the location of Article 11 in the BIT. The context of Article 11 

includes the structure and content of the rest of the Treaty. We note that Article 

11 is not placed together with the substantive obligations undertaken by the 

Contracting Parties in Articles 3 to 7… 

170. Given the above structure and sequence of the rest of the Treaty, we 

consider that, had Switzerland and Pakistan intended Article 11 to embody a 

substantive “first order” standard obligation, they would logically have placed 

Article 11 among the substantive “first order” obligations set out in Articles 

3 to 7. The separation of Article 11 from those obligations by the subrogation 

article and the two dispute settlement provisions (Articles 9 and 10), indicates 

to our mind that Article 11 was not meant to project a substantive obligation 

like those set out in Articles 3 to 7, let alone one that could, when read 

as SGS asks us to read it, supersede and render largely redundant the 

substantive obligations provided for in Articles 3 to 7… 

In the Cronos-Ruritanian BIT of the present case, Article 6.2 is located right after Article 

2 through 6.1, which are substantive obligations, makes it logical that Article 6.2 is meant 

to project substantive obligation. If Article 6.2 is to project substantive obligation, such 

obligation ought to be contractual obligation as most other international law principles 

governing international investment are already included in Article 2 through 6.1. 

Therefore, even if following the rationale of the Tribunal of SGS v. Pakistan Article 6.2 

should be interpreted that it was inserted to broaden the area of substantive obligations to 

provide further protection of the investment reciprocally.  

38. For above reasons, all contractual obligations that Respondent was entered into with an 

investor regarding the investment should be treated as treaty or international law 

obligations. The Share Purchase Agreement between State Property Fund of Ruritania and 

Contifica Spirits S.P.A. created obligations for the Fund vis-à-vis the investment (Share of 

FBI) and Claimant is the lawful assignee of all the rights and obligations of Contifica 

Spirits S.P.A. under Article 11.1 of the share purchase agreement. 

39. As will be discussed below in further detail, Respondent breached Article 9.2.1 of the 

share purchase agreement. In Article 9.2.1 of the share purchase agreement Respondent 

gave Claimant the warranty that “To the best of its knowledge the products of the 

Brewery do not pose any risks to the consumers, other than those which are ordinary for 
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similar alcoholic beverages”. Respondent was aware of or, at the very least, should have 

been aware of the health risks associated with Reyhan as Respondent had already 

commenced on the explorations of Reyhan risks in 2005, which is demonstrated in the 

interim report
44

.  However, according to HRI’s research, which Respondent is counting 

on, the products of the Brewery do pose some risks to the consumers—the higher risk of 

cardiac complications
45

. 

C. Exercise of governmental authority 

40. Even if the Tribunal adopts the narrower interpretation of the umbrella clause that only 

the contractual breaches resulted from sovereign function are protected under the treaty’s 

umbrella, Claimant’s claims based on the share purchase agreement are still within the 

jurisdiction of the Tribunal as selling of shares of FBI was an exercise of governmental 

authority. 

41. As will be elaborated further below, the selling of shares of FBI was result of Ruritania’s 

privatization project which targeted to alleviate budget deficit of the government. It was 

solely governmental decision to sell the shares as the Board of Governors and Director-

General are both appointed by the government of Ruritania. Thus, the selling of the shares 

ought to be regarded as exercise of governmental authority and therefore the narrower 

approach toward the umbrella clause cannot hinder the Tribunal’s jurisdiction. 

 

III. THE ACTIONS OF THE FUND ARE ATTRIBUTABLE TO THE RESPONDENT 

42. Respondent submits that the warranty was provided by the Fund and not the State of 

Ruritania; however, Respondent is liable for actions committed by the Fund because the 

Fund was acting on behalf of the Respondent 

43. Article 5 of the 2001 International Law Commission’s(ILC’s) Draft Articles on State 

Responsibility
46

, which is widely recognized as a codification of customary international 

law
47

, states that: 

                                           
44

 Facts, p.5 
45

 Facts, p.4 
46

 Articles on Responsibility of States for Internationally Wrongful Acts adopted by the International Law 
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The conduct of a person or entity which is not an organ of the State under 

Article 4 but which is empowered by the law of that State to exercise elements 

of governmental authority shall be considered an act of the State under 

international law, provided the person or entity is acting in that capacity in the 

particular instance. 

44. Article 4 refers to responsibility of the State based on the conduct of State organs, which 

in the present case is not applied because the Fund was a separate legal entity. Whereas 

Article 4 refers to attribution on the basis of structure, Article 5 refers to attribution on the 

basis of function
48

—‘governmental authority’—and the meaning of Article 5 is upheld by 

recent arbitration tribunals
49

 by the term ‘functional test.’ This interpretation of Article 5 

is further supported by the Commentary to the ILC’s Articles which states,  

If it is to be regarded as an act of the State for purposes of international 

responsibility, the conduct of an entity must accordingly concern 

governmental activity and not other private or commercial activity in which 

the entity may engage.
50

 

Thus, the existence of an exercise of delegated governmental authority is determined by 

the ‘function’ of the entity 

45. In the present case, Respondent exercised considerable control over the Fund as the Board 

of Governors and Director-General of the Fund, the principal managing bodies of the 

Fund, were both appointed by the Ruritanian government. Moreover, the Fund made 

periodic distributions to Ruritania, and all of the Fund’s assets and liabilities pass to 

Ruritania upon dissolution of the Fund
51

. Such aspect of the Fund is not a typical conduct 

of a private entity. Indeed, the Fund is acting on behalf of Respondent, for the benefit of 

the State. 

46. Respondent contends that under the laws of Ruritania the Fund is a separate legal entity 

with its own legal personality; however, the state cannot hide behind provisions of its own 

internal laws which may provide some independent legal personality, in order to avoid its 

international law obligations. 

                                                                                                                                   

Commission at its 53
rd

 session in 2001. 
47

 Noble Ventures v. Romania, ¶ 69. 
48

 R Dolzer and C Schreuer, op. cit., p.221. 
49

 EDF Limited v. Romania, ¶ 189 
50

 J Crawford, The International Law Commission’s Articles on State Responsibility, Introduction, Text and 

Commentaries, 2002, p.101. 
51

 Procedural Order No.2, # 5 
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47. Furthermore, the Fund signed the share purchase agreement with Contifica Spirits S.p.A. 

as a part of the government’s privatization program to remedy significant budget deficit. 

The Fund was serving a governmental function in implementing the State’s privatization 

policy. The Tribunal in Noble Ventures v Romania recognized that such privatization 

measures would be an example of exercising elements of governmental authority.
52

 In 

examining the stats of two Romanian entities, Romanian State Ownership Fund(SOF) and 

Authority for the Privatization and Management of the State Ownership(APAPS), the 

Tribunal concluded: 

In the judgment of the Tribunal, that is the position here. Both SOF and 

APAPS were responsible, as a matter of Romanian law, for the transfer of 

publicly owned assets to private investors. Both entities were clearly charged 

with representing the Respondent in the process of privatizing State–owned 

companies and, for that purpose, entering into privatization agreements and 

related contracts on behalf of the Respondent. Therefore, this Tribunal cannot 

do otherwise than conclude that the respective contracts, in particular the 

SPA, were concluded on behalf of the Respondent and are therefore 

attributable to the Respondent for the purposes of Art. II(2)(c)BIT.
53

 

48. Respondent may contend that selling one’s shares is purely a commercial action regulated 

under domestic law. However, considering the Tribunal’s position above and the 

fundamental motive beneath the transfer of the Fund’s shares—the governmental need to 

solve the budget deficit—along with the structural status and management of the Fund, 

the task of privatizing FBI’s assets and rights was an exercise of ‘governmental authority’ 

empowered by the government. Therefore, the Fund’s actions of entering into the share 

purchase agreement and violation of the warranty clause are attributable to Respondent 

under the international law. 

 

IV. VIOLATION OF FET CLAUSE 

49. Notwithstanding Respondent’s contention that Article 6.2 of the BIT does not transform 

the breach of the agreement to breach of the treaty, the Tribunal has the Jurisdiction to 

hear the claimant’s claims grounded on the breach of the share purchase agreement 

                                           
52 Noble Ventures v. Romania, ¶ 79. 
53

 Noble Ventures v. Romania, ¶ 87. 
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because the breach itself constitutes the violation of the BIT or the international law 

standard. 

50. Respondent, as will be elaborated further below, induced Claimant’s investment based on 

false premise. Respondent was aware of the risks of Reyhan before entering into the share 

purchase agreement
54

. However, Respondent never notified Claimant about those risks to 

induce Claimant to purchase the share of the FBI in an exaggerated price. Thus, 

Respondent’s failure to observe Article 9.2.1 of the share purchase agreement is 

equivalent to failure to observe Article 2.1(b) of the BIT which guarantees fair and 

equitable treatment. 

 

V. THE ARTICLE 14.2 OF THE SHARE PURCHASE AGREEMENT DOES NOT 

HINDER CLAIMANT FROM COMMENCING ARBITRATION THE PRESENT 

TRIBUNAL 

51. Respondent contends that the present arbitral tribunal should find Claimant’s claims 

inadmissible because Article 14.2 of the share purchase agreement provides that any 

disputes arising out of it shall be resolved by arbitration under the Rules of Arbitration of 

the International Chamber of Commerce. 

52. However, Article 14.2 of the share purchase agreement does not bar Claimant from 

commencing arbitration in the present Tribunal. The existence of forum selection clause 

in particular agreements does not directly insist the exclusion of dispute resolution 

methods in the BIT because an investor intends to secure additional protection through 

forum selection clause, not to waive the pre-established rights.  

53. Several ICSID Tribunals
55

 has acknowledged that a tribunal can exercise jurisdiction 

despite of forum selection clause in particular agreements other than BITs unless it is 

explicit from the agreements that the parties specifically intended to waive the right to 

invoke the arbitration under the BIT dispute resolution provisions. The Tribunals of 

Aguas del Tunari v. Bolivia
56

 and SGS v. Paraguay
57

 also insisted that designation of 

                                           
54

 Facts, p. 5  
55

 BIVAC v. Paraguay, ¶146; SGS v. Paraguay, ¶178;  Aguas del Tunari v. Bolivia, ¶119 
56

 Aguas del Tunari v. Bolivia, ¶ 114 
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forum in a contract is insufficient to bar the Tribunals jurisdiction unless there is an 

express waiver of jurisdiction under the BIT. The Tribunal of SGS v. Paraguay ruled that 

as long as Claimant’s claims are characterized as treaty claims forum selection clause in 

the contract is readily disposed of
58

. 

54. In the present case, Article 14 of the share purchase agreement implies that the disputes 

arose from the agreement that is governed by the laws of the Republic of the Ruritania 

shall be settled under the Rules of Arbitration of the International Chamber. However, the 

provision does not explicitly exclude dispute resolution methods stated in the BIT. Thus it 

cannot be interpreted that Claimant has waived the right of investment protection under 

the BIT and international law. 

  

                                                                                                                                   
57

 SGS v. Paraguay, ¶ 138 
58

 SGS v. Paraguay, ¶ 138 
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PART TWO: MERITS 

 

I. THE RESPONDENT EXPROPRIATED THE CLAIMANT’S INVESTMENT 

ASSOCIATED WITH FBI AND THE CLAIMANT’S TRADEMARKS AND 

TRADE DRESS RIGHTS 

55. Article 4.1 states that investments may not directly or indirectly be expropriated, 

nationalized or subjected to any other measure taken by a Contracting State or a state 

agency of the Contracting State the effects of which would be equivalent to expropriation 

(hereinafter as referred to expropriation).  

56. As there is no express definition of the term “expropriation” stipulated in the BIT, 

existing jurisprudence must be considered when interpreting the term, along with the 

context it was used in.
59

 previous cases and studies offer a useful guideline by which the 

term shall be interpreted. 

57. Expropriation is the taking or deprivation of the property of foreign investors by a host 

state.
60

As the BIT does not limit the term to formal expropriation, but includes ‘indirect 

expropriation’ or ‘any measure the effect of which is equivalent to expropriation’, an 

expropriation does not require an outright taking of ownership or title. A deprivation or 

taking of property may occur through interference by a State in the use of that property or 

with the enjoyment of its benefits, even where legal title to the property is not affected.
61

 

58. In determining whether an expropriation has occurred, only the effect, and not the 

purpose or intent of the state shall be considered. This is the ordinary meaning of article 4 

of the BIT, which only mentions the effect of the measure, but not the purpose. This 

approach was taken in numerous cases
62

, especially in Siemens v. Argentina in which the 

tribunal stated that “the Treaty refers to measures that have the effect of an expropriation; 

it does not refer to the intent of the State to expropriate”
63

 Moreover, were disclaimers of 

                                           
59

 Vienna convention, article 31  
60

 McLachlan, International Investment Arbitration: substantive Principles, Oxford University Press, 2007, 

pp.290-298 
61

 CME v. Czech Republic, ¶ 608; Tippetts v. Iran; see also L B Sohn and R R Baxter, ‘Responsibility of States 

for Injuries to the Economic Interests of Aliens’ (1961) 55 AJIL 545, 553 (art 10(3)(a)) 
62

 Tippetts v. Iran, ¶ 97; Biloune v. Ghana para; Tecmed v. Mexico, ¶ 116.  
63

 Siemens v. Argentina, ¶ 270 
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expropriatory intent sufficient to validate otherwise expropriatory acts, states could avoid 

their obligation to make reparation simply by asserting the absence of that intent.
64

 

59. The effect of a measure is equivalent to an expropriation when there is a complete or near 

complete deprivation of value of the investment, or when it deprives the owner, in whole 

or in significant part, of the use or reasonably to-be-expected economic benefit of 

property.
65

 Such interference cannot have a temporary nature, and must continue for a 

reasonable period of time.
66

  

60. Applying the above test, the respondent’s implementation of the MAB act and the WLR 

amount to an expropriation of the claimant’s investment associated with FBI and the 

claimant’s Trademark and Trade dress rights, because it 1)significantly deprived the 

claimant of the use and reasonably to-be-expected benefits of the investment, and 2)such 

deprivation was not temporary. 

 

A. The Cumulative effect of the MAB act and the WLR has resulted in expropriation 

of claimant’s investment associated with FBI 

i. The effects must be considered cumulatively 

61. The rules on protection of foreign investments must not be circumvented by way of 

splitting measure amounting to an indirect expropriation into a series of cumulative steps 

which, taken together, have the same effect on the foreign owner.
67

 Thus, ‘creeping 

expropriation’ which is defined as a ‘slow and incremental encroachment on one or more 

of the ownership rights of a foreign investor that diminishes the value of its investment’,
68

 

is prohibited, even if each act, analyzed in isolation, may not be significant or considered 

illegal by themselves.
69

 In the current case, the respondent adopted WLR in June, 2011, 

                                           
64

 W Michael Reisman and Robert D Sloane, Indirect Expropriation and Its Valuation in the BIT Generation, 

British Yearbook of International Law, 2003; 74:1 115-150.  
65

 Vivendi v. Argentina, section 7.5.11.; Metaclad v. Mexico, ¶ 103; UNCTAD, Series on Issues in International 

Investment Agreements: ‘Taking of Property’,2000, p. 4 
66

 L B Sohn and R R Baxter, op. cit; LG&E v. Argentina, ¶ 193; Wena Hotels v. Egypt, para 179; Middle East 

Cement v. Egypt, ¶ 107.   
67

 R Dolzer and C Schreuer, op. cit, p. 125 
68

 UNCTAD, Series on Issues in International Investment Agreements: ‘Taking of Property’(2000)11-12 
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before the claimant could adjust to the adverse changes caused by the MAB act, which 

was adopted in November, 2010.
70

Thus, the effects of the two acts must be assessed 

cumulatively. 

ii. The measures significantly interfered with the use and reasonably to-be-expected 

benefits of the investment associated with FBI 

a. The measures significantly interfered with the use of the investment 

62. The MAB act rigorously interfered with the operation of FBI. A brewery’s value lies not 

only in its capacity to produce alcoholic beverages, but also in its ability to sell its 

products. As it is meaningless to produce without selling, there is no reason to distinguish 

between a direct interference with production itself and a restriction on marketing as long 

as the effects are equivalently adverse to the investor. Therefore, the intense restriction on 

the marketing of alcoholic beverages qualifies as an “indirect” means of expropriating 

FBI’s worth. 

63. The MAB act prohibited the marketing of any alcoholic beverage on television and at 

sporting events. Furthermore, the law made it illegal to serve beer at sport facilities, 

outdoors and at any place from 9 pm till 9am. Also, it prohibited the use of trademarks on 

labels, and forbade the use of 0.8L bottles that was unique to FREEBREW.
71

 The WLR 

required that health warnings be put on labels, discouraging the consumer from buying 

FREEBREW.
72

 

64. The drastic effects the measures had on FBI’s marketing function inhibited FBI from 

utilizing its production facilities as well. The measures forced FBI to reduce its 

production from 130,000,000 decaliters to 5,000,000 decaliters per annum
73

- over a 96% 

reduction, and fire more than half of its work force. While the claimant retains titles to its 

production facilities and employment contracts, it has become deprived of nearly all of its 

capacity to utilize them. Therefore, the respondent’s actions amount to an expropriation. 
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b. The measures significantly deprived the claimant of reasonably to-be-

expected benefits 

65. At the time of investment, the claimant reasonably expected that it could benefit from its 

investment for a reasonable amount of time. Such expectation need not be induced by the 

state.
74

Even the view that supports that expectation must be based on the actions of the 

host state does not limit such basis to explicit representation of the host state, but accepts 

that legitimate expectation can be created by ‘implicit representation,’
75

 or undertakings 

of a more general nature, such as the legal framework provided by the host state at the 

time of the investment.
76

 

66. The claimant reasonably expected from FBI’s continued success and positive business 

prospects that it would continue to create revenues as it did before the measures were 

adopted. Before the measures were implemented, FBI’s business was flourishing. FBI has 

been a successful and generating profit for Ruritania for years. After the acquisition of 

FBI, Contifica Group made significant investments in the technology, design and 

equipment of the brewery, turning it into the “safest place to work” and increasing its 

production by 30%.
77

 

67. Also, the respondent’s actions reinforced this reasonable expectation. The legal 

framework of Ruritania at the time of the investment led the claimant to expect to benefit 

from its investment steadily. Before FBI was privatized, the respondent had been profiting 

from it for years, without adopting strict regulations to impede its business. Before the 

MAB act, there were no limitations on marketing hours or locations regarding alcoholic 

beverages. The only limitations on the marketing of alcoholic beverages before the 

adoption of the MAB act were age restrictions and the prohibition of deceptive 

marketing.
78

 Considering that Ruritania had long been benefiting from a lenient policy 

towards alcohol, the sudden adoption of the MAB act and WLR changed the business 

environment so drastically, that they exceeded what the claimant could foresee. Moreover, 
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the deal to sell FBI at USD 380 million as part of a privatization program was based on 

the parties’ mutual understanding that FBI would be able to operate after the purchase as 

it did under Ruritania’s ownership, as the price would be grossly overvalued if it were not 

the case.  

68. Due to the respondent’s measures, FBI’s revenues in the last quarter of 2011 fell by 90% 

from that of the same period of 2009. As a result of the fall in revenue and profit, FBI was 

forced to pledge all of its assets to its creditors, due to a default situation that it has still 

not been able to resolve.
79

 Hence, the respondent deprived the claimant of nearly all of its 

expected benefits, thereby expropriating the claimant’s investment. 

iii. The effects were not temporary 

69. The measures are still in effect to this day, and are expected to stay so indefinitely. 

Because FBI will not be able to recover from its current distressed state as long as the 

measures are in effect, the effects are permanent. A lasting reduction of FBI’s profits and 

revenues will eventually lead to the claimant’s forfeiture of ownership to FBI, as it will 

not be able to stop its creditors from exercising their security rights on FBI’s shares and 

assets. Such permanent effects, coupled with their significance discussed above, are 

indeed equivalent to those of an expropriation. 

 

B. The Plain Packaging Requirements Expropriated the Claimant’s Trademark and 

Trade Dress Rights 

i. Particular rights can be expropriated separately from the rest of the investment 

70. The respondent expropriated claimant’s trademark and trade dress rights, regardless of 

whether the interference with the claimant’s investment associated to FBI constitute an 

expropriation or not. It is possible to expropriate particular rights separately, as the 

question of the definition of a taking and the extent to which an investment may have 

been expropriated is a different issue.
80

 Many cases have accepted this possibility.
81

In 

Middle East Cement v. Egypt the investor had inter alia, obtained an import license for 
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cement and had operated a ship. Egypt subsequently took measures that prevented the 

investor from operating its license and seized and auctioned the ship. The tribunal looked 

separately at the issues of the expropriation of the license, and the expropriation of the 

ship.
82

 For a separate expropriation to occur, the investor must be deprived of the use and 

enjoyment of a particular right significantly and permanently. 

ii. The measures interfered with the use and enjoyment of trademark and trade 

dress rights significantly and permanently 

71. A trademark right is “Any sign, or any combination of signs, capable of distinguishing the 

goods or services of one undertaking from those of other undertakings”
83

 The plain 

packaging requirement required that all alcoholic beverages be sold in 0.5 liters or less, 

and labeled in the same color and font.
84

 As a result, the claimant was barred from using 

putting its brand on its products, and from using its signature 0.8L bottle. As the utility of 

a trademark or trade dress right lies essentially in the capacity to distinguish one’s 

products from another’s, the plain packaging requirement constitutes a significant 

deprivation of such rights. 

72. Moreover, as the plain packaging requirement is intended to stay in effect indefinitely, it 

is not temporary. Therefore, the trademark and trade dress rights were expropriated by the 

respondent. 

 

C. The Regulatory Characteristic of the Measures does not Exempt the Respondent 

from Compensation 

i. No Exception of “General Regulatory Measures” is Recognized in the Current 

BIT 

73. A “general regulatory measure” refers to a measure of general application done for a 

legitimate public purpose.
85

 Governmental regulatory powers are often referred to as 

‘police power.’ There is a view that a measure that is commonly accepted within the 

police power of States will not be deemed expropriatory, provided it is not discriminatory 
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and is not designed to cause the alien to abandon the property to the state or sell it at a 

distress price.
86

 However, this doctrine is not applicable to the current case, as the 

Cronos-Ruritania BIT does not recognize an exception of general regulatory measures.    

74. As rightly pointed out by the tribunal in ADC v. Hungary, while a sovereign State 

possesses the inherent right to regulate its domestic affairs, the exercise of such right is 

not unlimited and must have its boundaries. The rule of law, which includes treaty 

obligations, provides such boundaries.
87

 In the current case, the Cronos-Ruritania BIT 

limited the contracting states’ police powers so that even general regulatory measures will 

be subject to compensation when their effects are so severe as to constitute an 

expropriation.   

75. The ordinary meaning of Article 4.1 of the BIT does not leave any room for the exception 

of a general regulatory measure. Article 4.1 specifically states that “any measure” the 

effect of which is equivalent to an expropriation will be treated as an expropriation, 

without leaving an exception. Moreover, it states that expropriation shall be prohibited 

unless it is done for the public benefit, non-discriminatory, and compensated for. 

Therefore, the ordinary meaning of the article indicates any measure, even regulations, as 

long as their effect is expropriatory, shall be no exception from compensation, even when 

it is done for a public purpose and is non-discriminatory. As rightly pointed out by the 

Tribunal in Azurix v. Argentina, it would be contradictory to require that investments not 

be expropriated except for a public purpose and that there be compensation if such 

expropriation takes place and, at the same time, regulatory measures would not give rise 

to a claim for compensation if taken for a public purpose.
88

  

76. Moreover, in the words of the decision of Pope&Talbot v. Canada, creating a blanket 

exception for general regulatory measures will open up ‘a gaping loophole’ in investor 

protection, which is one of the primary purposes of the BIT.
89

 Recognizing this exception 

would allow states to expropriate investments at will by merely claiming a public purpose, 

as it is nearly impossible to claim the lack of such purpose. Therefore, where property is 
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expropriated, even for a crucial public purpose, the state’s obligation to pay compensation 

remains (Rationale from Santa Elena v. Costa Rica, the case dealt with a measure done 

for environmental purposes; but this rationale can be applied to measures done for other 

types of public purposes as well).
90

 

 

ii. Even if the Tribunal Were to Recognize a Narrow Exception of General 

Regulatory Measures, the MAB Act Does Not Fall into This Exception, as It Is 

Disproportionate and Discriminatory 

77. Even Tribunals that accepted an exception for general regulatory measures ruled that the 

measures must be proportionate and non-discriminatory in order for the host state to be 

exempted from compensation.
91

  

78. Once the investor succeeds in proving the expropriatory effect of the measures, the state 

bears the burden of proof that it is proportionate and non-discriminatory. This can be 

inferred from Article 4.1 of the BIT, written in two contrasting clauses, stating that 

expropriation is prohibited except where such expropriation is (a) for the public benefit, 

(b) not discriminatory, (c) carried out under due process of law; and (d) against 

compensation. The first clause imposes the burden of proving expropriatory effect on the 

investor, and the lawfulness of such expropriation to the state. The Tribunal in Tecmed v. 

Mexico held that an expropriation had occurred, because the claimant proved 

expropriatory effect, but the respondent failed to prove proportionality.
92

 

a. The Plain packaging requirements are disproportionate 

79. In deciding whether a state adopted measure falls within the non-compensable category of 

regulatory measures, two competing interests must be balanced: the degree of the 

measure’s interference with the right of ownership and the power of the State to adopt its 

policies.
93

 The proportionality test is used to assess such a balance. A measure is 

proportionate when “measures are proportional to the public interest presumably 
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protected thereby and to the protection legally granted to investments.”
94

 Without the 

requirement of proportionality, the host state will be able to adopt measures grossly 

disregarding the investor’s interest.  

80. The plain packaging requirement is disproportionate in that it deprives nearly all practical 

use of trademark and trade dress rights, while the measure itself is hardly effective, if 

effective at all, in the reduction of alcohol addiction, because the consumers of 

FREEBREW will merely switch to other types of beer rather than give up alcohol in 

general. Also, there are numerous other means to achieve the objective that are less 

intrusive to trademark and trade dress rights, such as requiring alcoholic beverages to be 

sold at a separate section from other beverages. It is notable that New York Supreme 

Court’s appellate division found that a ban on selling large sugary drinks was “arbitrary 

and capricious.”
95

 As the plain packaging requirement is disproportionate, it cannot be 

accepted as a non-compensable general regulatory measure 

b. The plain packaging requirement is discriminatory 

81. A measure is discriminatory when it has unjustified differential effects. The plain 

packaging requirement has a differential effect, in that it redistributed the market share 

between alcohol producers by eliminating brand power, which was favorable to the less 

known and cheaper breweries, and unfavorable to FBI.  

82. FBI is the nation’s oldest and largest brewery, founded in 1928.
96

 Naturally, it enjoyed a 

brand power that it had cultivated for almost a century. Also, its unique signature 0.8L 

bottle was the only bottle to be prohibited by the bottle size restriction, with most 

competitors using 0.5L bottles.
97

 While plain packaging does affect other brands of local 

beer as well, the investor need not be the only one to be affected for the measure to be 

discriminatory.
98

 Discriminatory intent is not decisive or essential for a finding of 

discrimination, and that the impact of the measure on the investment would be the 
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determining factor to ascertain whether it had resulted in non-discriminatory treatment.
99

  

83. Moreover, although it is widely accepted that differentiations are justifiable if rational 

grounds are shown,
100

plain packaging is hardly effective in reducing alcoholism, as 

discussed above. As plain packaging has unjustified differential effects, it is 

discriminatory, and therefore cannot be justified as a general regulatory measure 

 

II. THE RESPONDENT FAILED TO PROVIDE FAIR AND EQUITABLE 

TREATMENT UNDER ARTICLE 2.1.(b) 

84. Fair and equitable treatment is treatment in an “even–handed and just manner, conducive 

to fostering the promotion of foreign investment
101

 It encompasses good faith, due 

process, non-discrimination, and proportionality.
102

 

85. The standard of treatment is a higher degree of protection than the minimum standard of 

alien protection under customary international law.
103

 Although there is a view that 

interprets the Fair and Equitable Treatment to be a mere restatement of the minimum 

standard of customary international law,
104

 this view is not persuasive in the current case. 

First, it is implausible that a treaty would refer to a well-known concept such as the 

‘minimum standard of treatment in customary international law’ by using the expression 

‘fair and equitable treatment.’
105

 Also, the ordinary meaning of the Cronos-Ruritania BIT 

treats fair and equitable treatment as an independent treaty standard, by stating in article 

2.1.(b), that each party will accord “fair and equitable treatment as well as full protection 

and security under this treaty(italicization added)”, as opposed to NAFTA article 1105(1), 

which states that the contracting parties shall provide “treatment in accordance with 

international law, including fair and equitable treatment”(italicization added).
106

 

Numerous cases have interpreted the Fair and Equitable Treatment standard to be an 

independent treaty standard higher than the minimum standard of customary international 
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law.
107

 

86. To understand the function of Fair and Equitable Treatment, one must examine the factual 

context in which the standard was applied. In practice, previous tribunals mainly 

addressed the standard of fair and equitable treatment to ensure stability, transparency, 

and to protect the investor’s legitimate expectations.
108

 Although not as frequently, 

“Compliance with contractual obligations, procedural propriety and due process, acting in 

good faith, and freedom from coercion and harassment” were also contexts they were 

applied in.
109

  

87. The test to assess whether there was a breach of the fair and equitable treatment standard 

was well developed by the tribunal in Tecmed v. Mexico, and was later confirmed by MTD 

v. Chile. Fair and equitable treatment requires the host state  

to provide to international investments treatment that does not affect the basic 

expectations that were taken into account by the foreign investor to make the 

investment. The foreign investor expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and 

regulations that will govern its investments, as well as the goals of the relevant 

policies and administrative practices or directives, to be able to plan its 

investment and comply with such regulations.
110

  

88. Applying this test, the respondent failed to provide fair and equitable treatment to the 

claimant, because 1) the implementation of the WLR not only frustrated the claimant’s 

legitimate expectations and breached the umbrella clause, 2)but also lacked transparency. 

Moreover, 3) the respondent unjustly enriched by misrepresenting of the risk of Reyhan, 

and 4) the plain packaging requirements were disproportionate and discriminatory 

 

A. The Implementation of WLR Frustrated the Claimant’s Legitimate Expectation that 

FREEBREW Was Safe, and Also Violated the Umbrella Clause 
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89. The respondent, in the Share Purchase Agreement, gave representation and warranties to 

the claimant that products of FBI posed no health risks other than those which are 

ordinary for similar alcoholic beverages.
111

 Although this representation was given to 

Contifica Spirits rather than directly given to the claimant, as the claimant lawfully 

succeeded all rights under the Share Purchase Agreement, this representation is effective 

to the claimant as well.
112

 However, at the time of the Share Purchase Agreement
113

, the 

respondent knew from a 2005 report, from HRI that Reyhan was likely to cause cardiac 

complications.
114

 Hence, the respondent misrepresented the risk of reyhan, which 

induced the claimant’s legitimate expectation that Reyhan was safe. The representation is 

attributable to the respondent as argued in section III. of this memorial.
115

  

90. The implementation of WLR directly frustrated this expectation. If the claimant was 

properly informed of the risk, it could have taken measures to minimize the damage, for 

example, by reducing its reliance on FREEBREW sales and focusing on the development 

of other types of beer. Such frustration of legitimate expectation constitutes a breach of 

the fair and equitable treatment standard.  

91. Moreover, this was a violation of the Share Purchase Agreement, which is also a breach 

of article 6.2 of the BIT, which is an umbrella clause. 

 

B. The Respondent Failed to Act Transparently when implementing the MAB act and 

the WLR 

92. The fair and equitable treatment standard requires the host state to act totally 

transparently so that the investor will be able to plan its investment beforehand.
116

 

i. The change caused by the MAB act and WLR was so drastic and abrupt that the 

claimant could not adjust to the changes 

93. Transparency means that the legal framework for the investor’s operations is readily 
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apparent and that any decisions affecting the investor can be traced to that legal 

framework.
117

 The combined measures resulted in such a drastic change in the business 

environment that they were difficult to foresee from the legal framework at the time of 

investment. Also, such changes occurred so abruptly that the claimant could not adjust to 

the changes. The MAB act did not allow for a transition period, and the WLR was 

adopted only after 2 weeks since the HRI report was released. This gave no time for the 

claimant to adjust to the changes or plan beforehand on how to comply with the 

regulations. 

ii. There was an “inconsistency of action between two arms of the same 

Government vis-à-vis the same investor”
118

when adopting the WLR. 

94. While the health department was monitoring the health risks of reyhan through the reports 

from HRI, the State Property Fund, at the same time, guaranteed its safety. The 

contradiction between of two arms of the same government blocked transparency that the 

claimant was entitled to under the fair and equitable treatment standard. It is irrelevant 

whether the State Property Fund knew of the 2005 HRI reports at the time of the Share 

Purchase agreement, as ambiguity need not be created intentionally, and the state may not 

raise its domestic laws, which include the division of function within its government, as a 

justification for a breach of treaty obligations.
119

 

iii. The respondent failed to observe due process when adopting the WLR by 

depriving the claimant of the opportunity to challenge the ongoing HRI research 

95. It may be controversial whether a foreign investor always has the right to be heard under 

the fair and equitable treatment standard. However, in the current case, the claimant 

should have been given a chance to challenge the HRI reports before they led to the WLR.  

96. As appropriately stated in the case of ADC v. Hungary, there must be methods to satisfy 

the requirement of due process of law in the context on the particular case.
120

 Tribunals 

ruled that the fair and equitable treatment standard was breached when the state failed to 

provide the investor an opportunity to express its opinions.
121

 The factual context of such 
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findings concern circumstances where the host state was involved in the course of 

investment in some way, which is similar to the current case. Ruritania was involved in 

the course of investment by entering into the Share Purchase Agreement. Because of its 

involvement, the respondent became aware that the claimant was a primary stakeholder 

regarding the ongoing research on Reyhan, an investor who would lose millions of dollars 

depending on the outcome. Yet, for two years from the Share Purchase Agreement, the 

respondent never notified the claimant of the ongoing research in any way, depriving it of 

a chance to challenge it before it was resulted in a detrimental regulation. By the time the 

claimant was able to point out the methodological flaws in the research, it was too late to 

be affective because the WLR had already been adopted 

 

C. The Respondent Unjustly Enriched by Misrepresenting the Health Risk of Reyhan 

97. Unjust enrichment constitutes a breach of the fair and equitable treatment standard.
122

 

The respondent was able to sell FBI at an exaggerated price by misrepresenting the 

danger of Reyhan 

 

D. Respondent’s actions were arbitrary and discriminatory, as argued in Section I.C.ii 

of this memorial
123

 

 

III. RESPONDENT MUST COMPENSATE FOR ALL DAMAGES CAUSED BY ITS 

ACTIONS, INCLUDING THE LOSS OF SALES THAT AROSE IN THE 

CLAIMANT’S AGRICULTURAL AND BOTTLING BUSINESSES IN ITS 

SUBSIDIARIES 

A. Ruritania must pay for all damages that were proximately caused by its illegal 

actions 

i. The respondent’s actions constitute an internationally wrongful act. 

98. A breach of treaty obligations, as well as obligations under customary international law, 
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constitutes an internationally wrongful act.
124

 The respondent breached its obligations 

under the Cronos-Ruritania BIT by expropriating the claimant’s investment in a 

disproportionate and arbitrary manner without any compensation
125

 and failing to 

provide fair and equitable treatment to the claimant.
126

 

ii. Full reparation must be made for illegal acts 

99. The Cronos-Ruritania BIT only stipulates the obligations of the contracting states, but not 

the scope of damages. Therefore, the scope of damages is determined by customary 

international law.   

100. Under customary international law, a breach of obligation calls for “full reparation,”
127

 

as stated in the ILC draft articles, which are widely understood to be a restatement of 

customary international law. The concept of full reparation is described in the Chorzów
 

factory case, which ruled that  

Reparation must, as far as possible, wipe out all the consequences of the 

illegal act and reestablish the situation which would, in all probability, have 

existed if that act had not been committed
128

 

101. Therefore, whether the losses in the claimant’s subsidiaries were part of the investment is 

irrelevant, because whether a damage constitutes a reparable item of damages is of by 

whether it was a consequence of the illegal act, not by whether it was part of the 

investment or not. 

 

B. The losses that arose in the claimant’s subsidiaries are within proximate cause of 

the respondent’s illegal actions 

102. Under international law, the scope of damages is limited by proximate causation. Only 

direct or proximate consequences and not all consequences of an infringement should 

give rise to full reparation.
129
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i. The loss sales in the claimant’s subsidiaries were within proximately caused by 

the respondent’s actions, because it was foreseeable 

103. The foreseeability test has been adopted by international tribunals to assess proximate 

cause, such as the tribunal in the Lighthouse case.
130

 This test was also adopted in 

investment arbitration; such was the case in CME v. Czech Republic. The tribunal stated 

that  

Causation arises if the damage or disadvantage deriving from the deprivation of the 

legal safety of the investment is foreseeable and occurs in a normal sequence of 

events.
131

 

104. It was foreseeable that the claimant would suffer losses in its agricultural and bottling 

business if FBI’s business diminished. It is normal for a brewery to have its barley and 

bottles supplied by subsidiaries, and whether to establish such subsidiaries within or 

outside the boarders of the state the brewery operates in is merely a business decision 

equally possible in today’s globalized world. Therefore, as it was foreseeable that the 

claimant could conduct business in its subsidiaries, and that they could be established 

outside the boarders of Ruritania, the loss of sales such subsidiaries would suffer were 

foreseeable as well. Hence such losses must be recovered. 

ii. Moreover, the losses in the claimant’s subsidiaries were direct results of the 

respondent’s illegal acts 

105. International tribunals have in several cases disallowed claims for damages that are too 

“indirect” or “remote,” reasoning that “the causal chain between the state’s actions and 

the ultimate harm at issue had grown too long or complex”
132133

.  

106. The losses in the claimant’s subsidiaries were directly caused by the respondent’s actions, 

because the subsidiaries’ businesses were entirely dependent upon the operations of FBI. 

Therefore, such losses must be recovered 
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IV. THE RESPONDENT MUST PAY MORAL DAMAGES FOR THE 

PERSECUTION OF FBI EXECUTIVE 

107. First, it must be noted that the respondent concedes that its persecution of FBI executives 

constituted a breach of its obligation to provide full protection and security.
134

  

 

A. Moral Damages Are a Recoverable Item of Damages  

108. Moral damages are recoverable under customary international law. According to the ILC 

draft articles, “injury includes any damage, whether material or moral, caused by the 

internationally wrongful act of a State.”
135

Moral damages are recognized as a 

recoverable item of damages in investment arbitration as well.
136

  

109. Indeed, as stated in the Lusitania case, and quoted in the investment arbitration case of 

Desert Line v. Yemen,  

Moral damages are very real, and the mere fact that they are difficult to 

measure or estimate by monetary standards makes them none the less real and 

affords no reason why the injured person should not be compensated
137

  

110. Also, the fact the claimant is a legal person does not exclude it from being awarded 

moral damages, as it is “generally recognized that a legal person (as opposed to a natural 

one) may be awarded moral damages, including loss of reputation.”
138

 

111. The test to determine whether an internationally illegal act calls for moral damages in an 

investment dispute is well described in Lemire v. Ukraine. According to the tribunal,   

Moral damages can be awarded in exceptional cases, provided that  

- the State’s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the norms 

according to which civilized nations are expected to act; 
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- the State’s actions cause a deterioration of health, stress, anxiety, other 

mental suffering such as humiliation, shame and degradation, or loss of 

reputation, credit and social position; and 

- both cause and effect are grave or substantial.”
139

 

 

B. The Respondent’s Illegal Detention and Humiliation of the Claimant’s 

Executives Qualifies as an Exceptional Circumstance that Entitles the Claimant 

to Claim Moral Damages.  

112. The respondent’s illegal detention and humiliation of the claimant’s executives qualify 

as an exceptional circumstance where moral damages shall be awarded, because 1) 

such actions were egregious as to contravene the norms by which civilized nations are 

expected to act, 2) such actions caused mental sufferings, including stress, and loss of 

reputation, and 3) both the cause and effect were substantial.  

i. The respondent’s egregious actions contravene the norms by which civilized 

nations are expected to act.  

113. The respondent not only illegally detained the claimant’s executives Messrs 

Goodfellow and Straw, it also intentionally humiliated them in public by releasing a 

video footage of their arrest to Ruritania’s largest media channel and announcing 

without sound evidence that they were “responsible for corruption” and “fleeing 

justice.”
140

 Such announcements and releasing of video footage inflicted intentional 

humiliation on the executives, as such actions were not necessary at all for an 

investigational purpose.  

114. Such actions contravened the norms by which civilized nations are expected to act. 

Not only does Lemire v. Ukraine hold illegal detention as an example of egregious 

actions, but also the International Covenant on Civil and Political Rights
141

 prohibit 

such actions. The International Covenant on Civil and Political Rights, a covenant 

adopted by the UN general assembly express the civil and political rights that the 

international society expects civilized nations to protect, with 74 signatories and 167 
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parties as of May 2013, including the respondent.
142

 The covenant states in article 9.1 

that “Everyone has the right to liberty and security of person. No one shall be 

subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except 

on such grounds and in accordance with such procedure as are established by law.” 

Also, it states that in article 14. 2 that “Everyone charged with a criminal offence shall 

have the right to be presumed innocent until proved guilty according to law.” 

115. Therefore, the respondent’s illegal detention and premature condemnation of Messrs 

Goodfellow and Straw were egregious actions that call for moral damages.  

ii. The respondent’s actions caused mental sufferings, including stress and loss 

of reputation 

116. The respondent’s actions caused mental sufferings to Messrs. Goodfellow and Straw. 

The accusation of corruption towards the executives also damaged forever the 

claimant’s reputation as a prestigious business entity.   

iii. Both the cause and effect were substantial.  

117. The respondent’s actions were mainly accountable for the claimant’s mental sufferings. 

The detention was done by the respondent’s law enforcement officials, and the media 

could not have damaged the claimant’s reputation without the announcement and 

release of video footage done by the respondent’s officials. The effect was also 

substantial. The claimant had a positive public image among the Ruritanian public, 

with its announcement as the “safest place to work in Ruritania” added to its history of 

almost a century of business.
143

The respondent’s actions caused a permanent and 

irreparable damage to this reputation. Therefore, the claimant must be awarded moral 

damages. 
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PRAYER FOR RELIEF 

 

118. Claimant respectfully requests this Tribunal to find that: 

(1) this Tribunal has jurisdiction over this dispute; 

(2) Respondent has expropriated Claimant’s investment; 

(3) Respondent has breached its fair and equitable treatment obligations and the 

umbrella clause under the BIT 

(4) The loss of sales in the claimant’s subsidiaries constitute a recoverable item of 

damages 

(5) The claimant is entitled to moral damages of USD 1 million.  

(6) This arbitration should proceed to the Determination of Remedies and Damages. 

 

Respectfully submitted on 21 September 2013 
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Team Waldock 

On Behalf of Claimant, 

Contifica Asset Management Corporation 
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