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STATEME�T OF FACTS 

1. The Claimant is Contifica Asset Management Corp., a company incorporated under the 

laws of the State of Cronos. Claimant is a member of the Contifica group. The parent 

company of the Contifica group is Contifica Enterprises Plc., which is incorporated in 

Prosperia. 

2. The Respondent, the Republic of Ruritania, and the State of Cronos are parties to the BIT 

at hand.
 
 

3. The financial crisis in 2008 forced Ruritania to decide that certain State assets need to be 

privatized. 

4. Based on this decision, the State Property Fund of Ruritania entered into a Share Purchase 

Agreement (SPA) with Contifica Spirits S.p.A., which is a fully owned subsidiary of 

Contifica Enterprises Plc., on 30 June 2008. The SPA provided for the acquisition of all 

shares in Freecity Breweries Inc. (FBI’. FBI was founded in 1928 and had been a successful 

and profit-generating asset for years. Its most famous and popular brand of beer is 

“FREEBREW”, which has a distinct taste that is due to the addition of Reyhan concentrate. 

FREEBREW is traditionally sold in iconic 0.8 l. bottles. 

5. Following acquisition of FBI, Contifica Group made significant investments in the 

technology, design and equipment of FBI, which resulted in increased output and worker 

safety. In addition, FBI was integrated into the Contifica group’s global procurement 

network. 

6. On 17 March 2010, the shares in FBI were transferred from Contifica Spirits to Claimant. 

On the same day Claimant acquired rights to the principal intellectual property used by FBI. 

This included Ruritanian-registered trademarks on brands, FREEBREW amongst others, and 

trade dress registrations regarding the designs of the beer bottles, including the iconic 0.8 l. 

bottle.  

7. On 20 �ovember 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (“MAB Act”) (Exhibit 3), which severely restricted 

FBI’s ability to market and sell its products in Ruritania. 
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8. This act prohibited the marketing of any alcoholic beverages on television and at sporting 

events, made it illegal to serve beer at sport facilities, outdoors and at any place from 9 pm 

till 9 am and imposed a requirement that trademarks/brands of beer be written in the same 

font and color as all the other text on the label.  

9. The sale of alcohol in containers of over 0.5 l. was also prohibited. This had a particularly 

severe effect on FBI, because, whereas competing brands were sold in 0.5 l. bottles, 

FREEBREW was mostly marketed in 0.8 l. bottles. This forced FBI to implement a 

comprehensive reconfiguration of its bottling line for FREEBREW, while partially 

suspending bottling of other brands to allow a limited production of FREEBREW in 0.5 l. 

bottles and cans to continue.  

10. The reconfiguration was completed only in April 2011. 

11. Implementation of these regulations resulted in FBI’s sales dropping by approximately 

60% during the first two quarters of 2011 with the company incurring loss of net income of 

around 10 million US dollars and loss of revenue of 60%. 

12. On 15 June 2011 the government-funded Human Health Research Institute (“HRI”) 

released a report claiming that consumers of FREEBREW beer were exposed to a higher 

risk of cardiac complications due to the effects of Methyldioxidebenzovat, an active 

chemical ingredient found in Reyhan concentrate. 

13. This report was founded on a controlled clinical study where 150 adult males aged 25-50 

were observed in a period of 10 years. The test subjects had a daily dosage of 0.15-0.18 

grams of Methyldioxidebenzovat added to their drinks. 

14. On 30 June 2011, the Ministry of Health and Social Security adopted an ordinance, 

which requires any product containing Reyhan concentrate to be labelled with an explicit 

warning that “This product contains Reyhan concentrate, consumption of which according 

to the results of scientific research may lead to higher risk of cardiac complications”. This 

decision was adopted without any consultation with FBI or other affected parties. � 

15. In July 2011, FBI was provided with access to the report and the underlying materials 

and discovered that in 2005 an interim report, which came to the same conclusions, was sent 

by the HRI to the Ministry of Health and Social Security.  
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16. On 20 August 2011, FBI wrote to the Ministry of Health and Social Security pointing 

out numerous flaws in the analysis conducted by the HRI as well as its process of raw data 

collection. FBI requested that the labeling requirement be lifted pending further 

investigation of the matter.  

17. On 25 August 2011 the Ministry denied this request.  

18. In the meantime, FBI’s competitors took full advantage of the situation, further vilifying 

Reyhan concentrate in the public eye. 

19. Following introduction of the new labeling regulations on FREEBREW, according to 

audited IFRS reports FBI sales fell by a further 20%, with its revenue in the last quarter of 

2011 falling to 10% of the revenue for the same period of 2009. FBI was forced to 

implement a large-scale redundancy program terminating employment of over half of its 

employees.  

20. On 15 March 2012, the Board of Directors of FBI having considered the financial 

position of the company decided to partially suspend production decreasing the output to 

5’000’000 dekaliters per annum.  

21. As the result of the fall in revenue and profit, FBI failed to comply with financial 

covenants established by the credit facilities with its various lenders. Negotiations with the 

lenders continue to this day.  

22. On 15 September 2012, lenders agreed not to declare default and not to enforce their 

security rights over various FBI assets subject to being provided with an additional security 

package consisting of pledge of (1) all of FBI’s �tangible assets (2) all shares in FBI and (3) 

any claims and recovery that CAM may receive in this arbitration. 

23. On 19 December 2011, Messrs Goodfellow and Straw, FBI and Contifica Group 

executives, were notified of criminal proceedings against them for alleged involvement in 

bribery of the officials of the State Property Fund of Ruritania in connection with the 

acquisition of the FBI shares. 

24. Their lawyers were orally told that Messrs. Goodfellow and Straw may be summoned 

for an interrogation after the holiday season in the beginning of 2012.  
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25. On 23 December 2011 Messrs. Goodfellow and Straw were detained in the Freecity 

International Airport allegedly to stop them from “fleeing justice”. They were detained in a 

cell in the Freecity International Airport until 3 January 2012.  

26. On 23 December 2011, footage of their detention was shown on Ruritania’s most 

popular TV channel. A spokesman for the Prosecutor’s Office alleged them of corruption in 

an interview. 

27. The criminal investigation against them was terminated due to insufficient evidence on 

20 June 2012. No official apologies were ever made. 

28. Pursuant to Article 8 of the BIT, any disputes arising out of or relating to an investment 

between a foreign investor and the Contracting State shall at the request of the investor be 

submitted to arbitration under the UNCITRAL Rules administered by the German Institution 

for Arbitration. This offer to submit dispute to arbitration made by the Republic of Ruritania 

is now accepted by the Claimant.  

29. Claimant offered to the Republic of Ruritania an amicable settlement of the dispute 

repeatedly. On 10 December 2011, Claimant explained in a letter to the President and the 

Minister of Foreign Affairs of the Respondent that the MAB Act and the labelling 

requirement with respect to FREEBREW breached Ruritania’s obligations under the BIT. 

On 31 May 2012, on another letter to the President of Ruratia, Claimant expressly invoking 

Article 8 of the BIT. No response was received to any of these letters.  

30. On 30 September 2012 Claimant filed a notice of arbitration in accordance with the 

UNCITRAL Rules administered by the DIS. 
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ARGUME�TS 

I. THE TRIBU�AL HAS JURISDICTIO� OVER THE CLAIMS SUBMITTED BY CAM A�D THOSE 

CLAIMS ARE ADMISSIBLE I� LIGHT OF THE FACTS SURROU�DI�G ACQUISITIO� OF THE 

SHARES I� FBI BY CAM 

A. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT CLAIMS  

1. Article 8(1) of the BIT of The Republic of Ruritania and The State of Cronos (The BIT) 

stipulates that disputes concerning investments between a Contracting State and an Investor 

of the other Contracting State, can be submitted to international arbitration.  

1. The Tribunal has jurisdiction Ratione Personae  

Pursuant to Article 1.3 of the Ruritania – Cronos BIT, the term investor is defined as ‘any 

entity which is established in accordance with, and recognised as a legal person by the law 

of that Contracting State (...)’. Contifica Asset Management Corp. (CAM) is incorporated in 

the State of Cronos under its laws, and it is therefore an investor of the State of Cronos. 

2. The Tribunal has jurisdiction Ratione Materiae 

(a) The Ordinary meaning of Investment 

The term investment should be interpreted in its ordinary meaning in the light of the object 

and purpose of the BIT.
1
 This is the starting point of any interpretation.

2
 It is required that 

this interpretation is done in good faith, parties cannot import additional requirements that 

are not intended by the parties in the initial drafting. Tribunal cannot expand definition and 

add any other requirements for an investment to be protected under the treaty.
3
 For the 

purposes of the BIT, an investment means every asset that is directly or indirectly invested 

in accordance with laws and regulations of the Contracting State in which territory the 

Investment is made by Investors of the other contracting State. The treaty was a freely 

                                                 
1
 Vienna Convention on the Law of Treaties, article 31.1. 

2
 J Romesh Weeramantry, Treaty Interpretation in Investment Arbitration, (OUP 2012) para 3.32. 

3
 Tokios Tokeles v Ukraine. 
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negotiated document signed by both contracting states, hence; the tribunal must not look 

beyond its text for the purpose of adjudication.
4
  

The investment of claimant is made in accordance with the laws of the State of Ruritania, 

done by investors of the State of Cronos and entails an asset that is directly invested in 

Ruritania. Therefore there is an Investment that is covered by the BIT. 

(b) The investment meets the Salini requirements 

The basic features of an investment have been described as involving certain duration, a 

certain regularity of profit and return, assumption of risk, a substantial commitment and 

significance for the host State’s development.
5
 The investment of claimant fulfils all these 

basic features. After obtaining the shares of FBI claimant implemented a comprehensive 

reconfiguration of its bottling line for FREEBREW, which is an example of substantial 

commitment for a significant period of time.  

(c) The Share Purchase Agreement does not affect the existence of an investment 

In the Share Purchase Agreement of 30 June 2008 it was clearly stated in article 11.1 that 

the Purchaser, in this case, Contifica Spirits S.P.A., may assign all of its rights and 

obligations under this Agreement by way of substitution to any company, which is a 

member of the Contifica Group. CAM is a member of the Contifica Group, so therefore the 

assignment is legal and does not affect the existence of an investment.  

(d) There is no bona fide requirement to be found in the BIT or U!CITRAL  

As stated above, the Tribunal cannot expand the definition of an investment and add other 

requirements. Following the Tribunal in the Methanex case, it would be wrong for a tribunal 

to add a requirement in the provision, when the parties did not incorporate the requirement 

when they might have done so.
6
 Similarly in the Tokios Tribunal held that ‘it is not for 

tribunals to impose limits on the scope of BITs not found in the text, much less limits 

                                                 
4
 Saluka v Czech Republic.  

5
 Fedax v Venezuela [21]-[33]; Salini v Morocco [56]. 

6
 Methanex v United States [16], [35]; Romesh Weeramantry (n 2) para 6.124. 
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nowhere evident from the negotiating history’.
7
 Paulsson’s statement in his individual 

Opinion in the Hrvatska case reaffirms this;  

‘A term may be implied only when it is clear beyond peradventure, from the overall 

text of the relevant instrument, its negotiating history, or its actual implementation by 

the parties, that all Contracting States would have had no hesitation to include that 

term if they had applied their minds specifically to the situation with which the term is 

to deal.’
8
 

There is no bona fide requirement to be found in the BIT. The preamble stresses the desire 

to intensify economic co-operation with a view to stimulate private enterprise.
9
 It recognises 

that the encouragement and protection of Investments are essential to the prosperity of both 

nations. Article 1.1 of the BIT states that an investment is ‘‘any asset which is directly or 

indirectly invested in accordance with laws and regulations of the Contracting State in which 

territory the Investment is made’’.
10

  

Since there is no requirement to be found anywhere there is nothing to violate and 

Investment of Claimant is covered by the BIT. 

(e) Assuming that there is a bona fide requirement, it is fulfilled in the present case 

Under the good faith principle, a bona fide investment is any kind of asset invested with the 

intent to develop an economic activity in accordance with the other state’s laws and 

regulations.
11

 Any Investment meeting the typical characteristics of investment implicitly 

develops an economic activity.
12

In analysing contracts, the principle of good faith requires 

there be no deceit or artifice during the negotiation and execution of the instrument, nor any 

                                                 
7
 Tokios Tokeles v Ukraine) [36], [52]; Yukos v Russia [283]; Plama v Bulgaria [203]-[204]; Aguas del Tunari 

v Bolivia, Declaration of Alberro-Semerena [27]. 

8
 HEP v Slovenia, Individual Opinion of Jan Paulsson [64]. 

9
 Preamble, Ruritania - Cronos BIT. 

10
 Ibid Article 1.1. 

11
 Phoenix Action v Czech Republic [135]-[144]. 

12
 Ibid [85]; Joseph M Boddicker, ‘Whose Dictionary Controls?: Recent Challenges to the Term Investment in 

ICSID Arbitration’ (2011) 25(5) American University International Law Review 1033, 1057. 
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intention of non-performance.
13

 A failure to exercise one’s rights honestly and loyally 

constitutes an abuse of rights and violates this principle.
14

  

Based on the BIT, the Republic of Ruritania only contemplated having to protect 

investments made in accordance with its domestic laws and regulations.
15

 Claimant did not 

misrepresent any of its actions, did not violate any national laws of Ruritania, and the 

investment was made in accordance with the Share purchase agreement. 

3. The Tribunal has jurisdiction Ratione Temporis 

Jurisdiction Ratione Temporis refers to the jurisdiction of the tribunal over a proposed action 

in relation to the passage of time. The BIT was signed on the 15th of March 1997.
16

  

In the present case the requirement is fulfilled since the BIT was in force after the 

investment. 

B. THERE IS NO ABUSE OF PROCESS 

1. Corporate restructuring to obtain beneficial regulatory environment is no abuse of 

process 

Corporate restructuring is perfectly legal and happens on a large skill. It can be done for 

multiple reasons, among others, to improve profitability and provide better organisation to 

the company or to benefit from lighter tax regimes.
17

 It is not uncommon in practice and not 

illegal to locate one’s operation in a jurisdiction perceived to provide a beneficial regulatory 

and legal environment in terms of taxation or the substantive law of the jurisdiction, 

including the availability of a BIT.
18

 

                                                 
13

 Inceysa Vallisoletana v El Salvador [231]-[236]; J Boddicker (n 13)1059. 

14
 Robert D Sloane, ‘Breaking the Genuine Link: The Contemporary International Legal Regulation of 

Nationality’ (2009) 50 Harvard International Law Journal 1, 19.  

15
 BIT (n 9) Article 1.1. 

16
 BIT article 12 

17
 Yael Ribco Borman, ‘Treaty Shopping Through Corporate Restructuring of Investments: legitimate 

Corporate Planning or Abuse of Rights?’ (2011) 24 Hague Yearbook of International Law 359. 

18
 Aguas del Tunari v Bolivia [330]. 
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In Phoenix Action it was concluded that ‘only investments that are made in compliance with 

the (…) principle of good faith and do not attempt to misuse the system are protected.’
19

 In 

this situation the corporate restructuring is made in accordance with the principles of good 

faith, and therefore it is regarded as a legitimate exercise of the investor’s rights and, 

consequently, the BIT protects the investment. 

In particular since CAM falls within the definition of protected investor of the BIT, and 

therefore the Tribunal has jurisdiction over the present claim.
20

 

Furthermore, the Tribunal in Mobil considered that the restructuring of investments in order 

to protect the investments against breaches of their rights by gaining access to arbitration 

through the BIT, is a perfectly legitimate goal.
21

 

The claimant would like to remind the Tribunal that Respondent did not raise any objections 

at the time when CAM acquired the FBI shares from Contifica Spirits. On 17 March 2010 

the intellectual property rights were assigned to Claimant by way of the respective 

registrations.
22

 At the time there was no objection to the reconstructuring. Therefore the 

restructuring of the shares to CAM is not an abuse of process. 

2. The restructuring took place well before the outbreak of the dispute  

The transfer of the shares in FBI to Claimant took place before the MAB Act was adopted. 

At the time of the transfer none of the new rules relating the marketing and the sale of 

alcohol implemented and it was not to be expected that the new measures would affect 

Claimant to the extend as it did. The stance on alcohol in the elections by the New Way 

Party was a political view and not a binding promise, it could just as well been a poll 

gimmick. The adverse findings of HRI pertaining to Reyhan were also not known to the 

claimant at the time.
23

 Moreover, the HRI report is flawed since it failed to consider other 

factors such as smoking, diet and weight of the individuals. 

                                                 
19

 Phoenix Action v The Czech Republic [113]. 

20
 Saluka v Czech Republic [243]. 

21
 Mobil v Venezuela [204]. 

22
 Statement of Claim [9]; Mobil v Venezuela [192]; Pac Rim v El Salvador [2.99]. 

23
 Schedule of Warranties and Representations, Appendix 7 ‘the Seller (the State of Ruritania) to its best 

knowledge warrants and represents that the products of the Brewery do not pose any risks to the consumers, 

other than those which are ordinary for similar alcoholic beverages.’ 
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3. The nominal price paid for the shares is a normal transaction 

The purchase of shares for a nominal price is a normal kind of transaction the world over 

when there are other interests and risks entailed in the business.
24

 The transaction includes 

many other elements, such as the potential market value of the shares purchased, contract 

rights related to the concession and other claims and rights to benefits having an economic 

value. Moreover, the low purchase price of the shares should not be determinative for 

purposes of assessing whether there is a protected investment under the BIT; the BIT is 

drafted broadly so as to protect a wide range investments.
25

 Therefore the price of 10000 

Ruritanian pounds is a normal and reasonable price and the investment is to be regarded as 

an investment covered by the BIT. 

C. ADMISSIBILITY 

The Methanex Tribunal stated that the UNCITRAL Arbitration Rules do not accord to the 

Tribunal any power to rule on objections relating to admissibility. There is no express 

power; and it is not possible to infer any implied power.
26

 The only exception to this rule 

involves issues that are expressly set out as preliminary requirements,
27

 but as proven above 

the Claimant is an investor of Cronos and there is an investment. Following this ruling the 

Tribunal has no power to rule on Respondents objections relating to admissibility.  

II. THE TRIBU�AL HAS JURISDICTIO� OVER CAM’S CLAIMS BASED O� THE ALLEGED 

BREACH OF THE SHARE PURCHASE AGREEME�T BY THE STATE PROPERTY FU�D OF 

RURITA�IA A�D THOSE CLAIMS ARE ADMISSIBLE 

In the present case, the Claimant argues that, pursuant to the Share Purchase Agreement, 

Claimant was guaranteed that the products of FBI will not pose any health threat other than 

those that are common for alcoholic beverages.
28

 If the tribunal concludes that the 

                                                 
24

 Société Générale v Dominican Republic. 

25
 Ibid [33]. 

26
 Methanex v United States [123]. 

27
 Ian A. Laird, ‘A Distinction without a Difference? An Examination of the Concepts of Admissibility and 

Jurisdiction in Salini v. Jordan and Methanex v. USA’ in T Weiler (ed) International Investment Law and 

Arbitration; Leading Cases form the ICSID, !AFTA, Bilateral Treaties and Customary International Law 

(Cameron May 2005) 210. 

28
 Article 9.2.1 Appendix 7 to the Share Purchase Agreement, Exhibit 2. 
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FREEBREW does pose the risks described in the HRI Report,
29

 Claimant would respectfully 

ask the Tribunal to find that Ruritania violated this guarantee, which can be found in 

Appendix 7 of the Share Purchase Agreement.  

To this respect, the Claimant submits that the Tribunal has jurisdiction to hear such claims 

arising out of the Contract, and that the abovementioned claims are admissible. 

The Claimant would like to argue that the breach of the Share Purchase Agreement also 

leads to the violation of a treaty breach, namely that one of Article 6 of the BIT. 

It will be proven, therefore, that the tribunal has jurisdiction over such claims. 

A. THE TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS BASED ON THE ALLEGED BREACH 

OF THE SHARE PURCHASE AGREEMENT. 

1. The Claimant brings forward a treaty claim for the breach of the Share Purchase 

Agreement and not a Contract claim. 

The Claimant argues that it is free to designate how claims will be formulated,
30

 and that for 

purposes of jurisdiction, it only has to characterize its claims as it sees fit.
31

 The threshold, in 

this respect, is whether the facts alleged by the Claimant make out a claim under the treaty.
32

 

Claimant goes on to suggest that the facts alleged lead to claims over the applicable BIT and 

does not articulate any contract claims. Namely, the claim is that there has been a breach of 

the umbrella clause of the BIT at hand.
33

 There is no improper designation of claims, since 

the boundaries between treaty claims and contract claims is blurry.
34

 In the following 

paragraphs, the Claimant makes clear that the facts lead to treaty claims.  

In this respect, even if the same acts and omissions by the State Fund can be considered as 

breaches of the contract between CAM and the State Fund, it is submitted that treaty and 

contract claims may co-exist at the same time. The Claimant would like to remind the 

                                                 
29

 Statement of Claim [14]. 

30
 Vivendi v Argentina Annulment [74]; Vivendi v Argentina - Award [53]; Wena Hotels v Egypt [890]; 

Siemens v Argentina - Jurisdiction, [180]; Salini v Morocco, [62] – [63]. 

31
 SGS v Pakistan [145]. 

32
 SGS v Paraguay [136]. 

33
 Article 6(2) Cronos – Ruritania BIT. 

34
 !oble Ventures v Romania [82]. 
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Tribunal of the distinction between treaty and contract claims. The Annulment Committee in 

the Vivendi case stated:  

[w]hether there has been a breach of the BIT and whether there has been a breach of 

contract are different questions. Each of these claims will be determined by reference to its 

own proper or applicable law—in the case of the BIT, by international law; in the case of 

the Concession Contract, by the proper law of the contract
35

. 

In addition, the Tribunal in SGS – Paraguay declared that ‘it is also possible that the same 

act of the State will breach both the treaty and a contract’.
36

 Similar declarations have been 

given in Impregilo and Azurix.
37

 

Therefore, even if the facts of the case can lead to both treaty and contract claims, the 

Claimant only brings forward treaty claims. The existence of an exclusive forum clause in 

the Share Purchase Agreement cannot divest the Tribunal of jurisdiction, given the fact that 

the exclusive forum clause cannot constitute a waiver by Claimant of its rights under Article 

8 of the BIT at hand. A similar conclusion was reached by the Vivendi I tribunal.
38

 

2. The Effect of the Umbrella Clause 

Article 6(2) of the BIT reads as follows: 

[e]ach Contracting State shall fulfil any other obligations it may have entered into with an 

Investor or an Investment of an Investor of the other Contracting State. 

 Turning to the interpretation of the article, Article 31(1) VCLT leads us to the ordinary 

meaning of the text for guidance.
39

 The wording of the article, which appears to be 

unqualified and broad enough, should lead the Tribunal to declare that any obligation, even 

a contractual one, can be elevated to a treaty level, and therefore any breach of such 

obligation could constitute a treaty breach.
40

 

                                                 
35

 Vivendi v Argentina Annulment [96]. 

36
 SGS v Paraguay [131]. 

37
 Impregilo v Pakistan [258]; Azurix v Argentina Jurisdiction [76]; SGS v Pakistan [147]. 

38
 Vivendi v Argentina - Award [53]–[54]; Vivendi v Argentina Annulment [102]-[103]; SGS v Paraguay [139]. 

39
 Article 31(1) VCLT. 

40
 Article 6(2) Cronos – Ruritania BIT; SGS v Paraguay [167]. 
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As shown in Eureko v Poland, where a similarly broad umbrella clause had to be 

interpreted,
41

 the use of the word ‘shall’ is ‘imperative and categorical’,
42

 and the term ‘any’ 

obligations is capacious; it means not only obligations of a certain type, but ‘any’ - that is to 

say, all - obligations entered into.
43

  

It is also inquired by the customary rules of treaty interpretation to interpret a treaty in their 

context and in light of its object and purpose.
44

 The context of a treaty includes its 

preamble.
45

  

In this particular case, the preamble informs the rest of the treaty by declaring that its object 

is the encouragement and protection of investments.
46

 This purpose has to be taken into 

account for the interpretation of the umbrella clause. 

Moreover, the position of the clause in the BIT, in Article 6, and among the substantial 

protections offered by it, supports the position that the clause is meant to give substantial 

protection to investors.
47

 

Also, the Tribunal has to give the umbrella clause its full purpose and effect, which can only 

be done through the abovementioned interpretation.
48

 

For these reasons, it is understood that the contractual obligations stemming from the Share 

Purchase Agreement become treaty obligations, and since the tribunal has jurisdiction over 

the treaty, it also has jurisdiction over the abovementioned claims. 

Assuming, arguendo, that the Respondent claims that certain limitations have to be read in 

the umbrella clause, it is for the Tribunal to reject such arguments, based on the unqualified 

                                                 
41

 Article 3(5) Netherlands – Poland BIT. 

42
 Eureko v Poland [246]. 

43
 Ibid. 

44
 Article 31(1) VCLT; Tokios Tokeles v Ukraine [27]. 

45
 Article 31(2) VCLT; Malcolm Shaw, International Law, (6

th
 ed Cambridge, 2008), 934; US !ationals in 

Morocco (France v United States), 1952 ICJ Reports 176, pp 176, 196; Siemens v Argentina Jurisdiction 81. 

46
 Preamble, Cronos – Ruritania BIT 

47
 SGS v Pakistan [169]; Eureko v Poland [259]. 

48
 Fisheries Jurisdiction (Spain v Canada) 1998 ICJ Reports 58 pp 423, 455; Christoph Schreur, ‘Comments 

on Treaty Interpretation’ in Hofmann and Tams (eds) International Investment Law and General International 

Law : from Clinical Isolation to Systemic Integration? (Nomos, Baden-Baden 2011) 71 
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wording of the treaty.
49

 Article 6(2) BIT does include commercial contracts and does not 

limit the fulfilment of obligations to sovereign acts (jure imperii) such as the abuses of 

power or through the exercise of government influence, which cannot be taken by a 

commercial counterparty.
50

 

3. The State Fund is a State entity for the purposes of jurisdiction of the dispute 

The Respondent in its Objection to Jurisdiction claims that the obligations of the contract at 

hand cannot create treaty obligations, since the State Fund has a separate legal personality 

from the State, meaning that it is not a State Agency through which the State itself would be 

liable.
51

  

Be that as it may, the Claimant would like to argue otherwise. In this respect, the Claimant 

would like to ask the Tribunal to follow the analysis of the Tribunal in Maffezini, as relevant 

for purposes of the case at hand, given the fact that similar questions of whether legal 

entities can be considered as State bodies have been considered. In Maffezini, the Tribunal 

mentioned that for the purposes of jurisdiction, the question of whether or not an entity is a 

State organ has to be applied.
52

 The examination of the question of whether actions and 

omissions complained of are imputable to the State belongs to a later stage in the 

proceedings.
53

 

Therefore, in order to answer the question of whether or not the State Property Fund of 

Ruritania is a State body, two tests have been shaped. The first is a structural test that 

examines whether an entity is directly or indirectly, owned or controlled by a State.
54

 In 

answering this question, the Claimant submits that the facts are clear. The Fund was created 

by an Act adopted by the Parliament of Ruritania.
55

 The characterisation of the Parliament as 

a State organ cannot be disputed. Moreover, the managing bodies of the Fund, namely the 

Board of Governors and the Director-General, are both appointed by the Government of 

                                                 
49

 SGS v Paraguay [168]. 

50
 Ibid. 

51
 Ruritania, Statement of Defense [10]-[11]. 

52
 Maffezini v Spain [75]. 

53
 Ibid. 

54
 Ibid [77]. 

55
 Procedural Order No 2, Question 5. 
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Ruritania.
56

 These facts show that the Fund is indeed controlled by the Respondent in the 

present case.  

Furthermore, the second test that was also applied in Maffezini is fulfilled as well. This test 

is a functional one, meaning to examine whether the nature of acts of the Fund is essentially 

governmental, if these acts are normally reserved to the State, or commercial, if they are 

usually carried out by private business or individuals.
57

  

In this respect, the Fund clearly exercised governmental functions. The Claimant contends 

that the Fund’s objective is to manage and contribute to the budget of Ruritania.
58

 That is 

apparent from the fact that when Ruritania was affected by the financial crisis, which led to 

a significant budget deficit of the State, the government decided to privatize assets of the 

State, and sold the shares of FBI to Contifica Spirits through the Fund.
59

 In addition, the 

close ties between the State and the Fund are underlined by the facts that the Fund may 

make periodic distributions to Ruritania and in the event of its dissolution, all of its assets 

and liabilities are reverted back to the State.
60

  

Therefore, the Claimant has sufficiently proven that the functional test is also fulfilled, and 

that the Fund carried out tasks that are not usually delegated to private entities. The Fund is 

a mere vehicle of the State of Ruritania, and it has to be considered as a State entity, for 

purposes of jurisdiction of this Tribunal. 

4. The obligations of the State Fund are attributable to the respondent State. 

In Noble Ventures v Romania, the tribunal dealt with the question whether the contracts 

between Romanian entities and the Claimant in that case, could bind the Romanian State. 

The conclusion reached by the Tribunal in that case was that the rules of attribution can only 

be found in general international law
61

 and that because of the fact that these Romanian 

                                                 
56

 Ibid.  

57
 Maffezini v Spain [79]-[80]. 

58
 Statement of Claim [6]. 

59
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60
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61
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entities acted as an empowered public institution, their actions could be attributable to 

Respondent for the purposes of assessment under the BIT.
62

 

In this respect, since the international rules of attribution are applicable and the State Fund is 

proven to be a State organ, its contractual obligations have to be attributed to Ruritania. 

Therefore, the contract obligation signed by the Fund may be obligations of the State for 

purposes of the umbrella clause. 

B. THE CLAIMS OF CAM ARE ADMISSIBLE 

It is submitted by the Claimant that the claims of CAM are admissible. This position is 

premised on concrete reasons, even if the Respondent suggests that the exclusive forum 

clause in the Share Purchase Agreement should bar the Tribunal from examining the claim 

brought under the Umbrella clause of the BIT. 

First of all, as was stated in Claim I,
63

 Claimant submits that according to Methanex, an 

UNCITRAL Tribunal does not have a vested power to reject claims as inadmissible.
64

  

Assuming, arguendo, that this argument is rejected, Claimant has several more arguments to 

support its position. The first of these would have to be the following: 

As the Claimant has proven that jurisdiction exists, there is no reason for the Tribunal to find 

the claims inadmissible. As the Annulment Committee in Vivendi I stated that ‘a tribunal, 

faced with such a claim and having validly held that it had jurisdiction, [is] obliged to 

consider and to decide it’.
65

 

Moreover, the Committee also noticed that ‘it is not open to [a] tribunal having jurisdiction 

under a BIT in respect of a claim based upon a substantive provision of that BIT, to dismiss 

the claim on the ground that it could or should have been dealt with by a national court.’
66

 

Moving on to the next argument, bearing in mind that the Tribunal in Noble Ventures 

mentioned that ‘[r]eference should also be made to the principle of effectiveness (effet utile), 

                                                 
62

Ibid. [79]-[80]; EnCana v Ecuador [154]; Joy Mining v Egypt [81]; !ykomb v Latvia Section 4.2; LESI – 
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63
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64
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which, too plays an important role in interpreting treaties’,
67

 the Claimant would like to 

argue that if the Tribunal finds jurisdiction over CAM’s claim under the umbrella clause and 

then dismisses it for reasons of admissibility, then the umbrella clause of the BIT would be 

rendered useless. It is worthy quoting at this point the decision of the Tribunal in SGS v 

Paraguay, which accepted that ‘it would be incongruous to find jurisdiction on this basis, but 

then to dismiss the greater part of all [umbrella clause] claims on admissibility grounds.’
68

 

Such an interpretation would make the tribunal exercise jurisdiction over an empty shell.
69

 

In addition, the dismissal of CAM’s claims as inadmissible would mean that an implied 

waiver of BIT rights is to be found.
70

 However, as the Tribunal in SGS v Paraguay correctly 

stated ‘[investors’ rights] should not lightly be assumed to have been waived’, due to the 

safety net against domestic laws and regulations that the International Law provides.
71

 

In this respect, the Claimant is mindful of the decision of the Panel in Aguas del Tunari, 

where it was stated that a tribunal ‘has a duty to exercise its jurisdiction (...) absent any 

indication that the parties specifically intended that the conflicting clause act as a waiver’.
72

 

Since, in this case, there is no indication that the parties included the exclusive forum clause 

in the Share Purchase Agreement with a clear intention to divest ICSID Tribunals of their 

jurisdiction, the tribunal cannot reject CAM’s claims over the Share Purchase Agreement as 

inadmissible. 

Last, but certainly not least, Claimant refers the Tribunal to the Bayindir v Pakistan case, 

where it was mentioned that ‘when the investor has a right under both the contract and the 

treaty, it has a self-standing right to pursue the remedy accorded by the treaty’,
73

 which 

should not be rendered useless by an exclusive forum selection in a contract, since dispute 
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settlement clauses found in BITs and exclusive forum selection clauses in contract do not 

contradict each other, but they ‘survive and coexist’.
74

 

III. RURITA�IA VIOLATED A�Y OF ITS OBLIGATIO�S U�DER THE BIT OR I�TER�ATIO�AL 

LAW TOWARDS CAM BY ADOPTI�G THE MEASURES FOR THE REGULATIO� OF MARKETI�G 

A�D SALE OF ALCOHOL A�D IMPOSI�G FURTHER REQUIREME�TS FOR MARKETI�G A�D 

SALE OF FREEBREW BEER 

A. THE MEASURES CAUSED AN UNLAWFUL EXPROPRIATION AND THEREFOR VIOLATED ART. 

4(1) OF THE BIT 

Due to the measures, the investor’s benefits have decreased significantly. The MAB Act 

resulted in a 60% loss of revenue and the ordinance resulted in a 10% loss of revenue. 

Furthermore, it has forced FBI to terminate employment on a large scale and weakened 

FBI’s position towards its lenders. These consequences have seriously deprived the investor 

from its expected benefits. Although CAM can still be recognized as the legal owner of the 

shares of FBI, the measures taken by Ruritania strongly indicate an indirect expropriation. In 

most State-Investor cases dealing with an expropriation, the investor remains the legal 

owner of the investment. So, the main criterion upheld by most tribunals is not whether the 

legal title of the investment is being affected. In fact ii’s about the economic effect of certain 

measures upon the investment: ‘When measures are taken by a State the effect of which is 

deprive the investor of the use and benefit of his investment even though he may retain 

nominal ownership of the respective rights being the investment, the measures are often 

referred to as a ‘creeping’ or ‘indirect’ expropriation or, as in the BIT, as measures ‘the 

effect of which is tantamount to expropriation. As a matter of fact, the investor is deprived 

by such measures of parts of the value of his investment.’
75

  

For an expropriation the effects of the measures must have a substantial impact on the 

economic value of the investment.
76

 As stated before, because of the measures, FBI’s 

economic value has deprived significantly. The most obvious aspect of the MAB Act 

primarily directed at the deprivation of CAM’s economic value is the prohibited sale of 

alcohol in containers of over 0.5l. Since FREEBREW was mostly sold in 08l containers, 
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while other brewers mainly sold in 05l containers, this measure by far has the greatest effect 

on FBI. Since the purpose of the MAB Act is to decrease the consumption of alcohol, it is 

hard to see what purpose this particular aspect serves. Whether this measure will have effect 

on consumers  behaviour is doubtful.  Consumers can easily bypass this measure by buying 

more containers of a smaller content. Despite the Respondents point of view, this has clearly 

a discriminative effect. 

Moreover, the effects of the MAB Act taken by the government of Ruritania cannot be held 

against CAM. The circumstances of the case strongly oppose the legitimate expectations of 

CAM. Before CAM acquired all shares in FBI, FBI had been a successful company. A 

political climate in which an anti-alcoholic attitude from the Ruritanian government could 

not be expected. Only during the course of elections discussions concerning restrictions on 

alcoholic policies came into play. Considering the political history of Ruritania, this policy 

shift on alcoholic restrictions could not be expected. Furthermore, the forecasted 

probabilities that the New Way party would win the elections were divided. According to 

one public opinion survey the party would win 215-220 places in parliament of 400 and 

according to another one the probability was 190-200. After the elections the MAB Act 

came into force due to a very small majority (207 votes out of 400). The MAB Act came 

into force after the investment was made and due to the circumstances described above, this 

could not be legitimately expected prior to the investment.
77

 

Reyhan is a local Ruritanian plant and it has been used for decades in local products. It has 

also been used in FBI’s FREEBREW since 1928. So far, the use of Reyhan in local products 

did not cause any health risks.  Above that, the Share Purchase Agreement states as 

following: ‘9.2.1. To the best of its knowledge the products of the Brewery do not pose any 

risks to the consumers, other than those which are ordinary for similar alcoholic beverages.’ 

So, FBI, which was owned by the State Property Fund of Ruritania gives an assurance to 

CAM concerning the possible health risks involved. According to these circumstances 

together with the Statement, the Ordinance was an unexpected occurrence for CAM which 

deprives CAM’s economic benefits.
78

  Above that, the disputed report of the HRI ( which is 

a government funded institution and the Executive Director and the majority of the Board of 
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Supervisors are appointed by the Ministry of Health and Social Security of Ruritania) on 

which the Ordinance is primarily based on is questionable, since other reports from other 

researchers reveal different outcomes. So, it can hardly be expected that a substance might 

pose a health risk in the future, while there are no signs that indicate such a risk, and while 

after a dubious research the risk is still not apparent.  

Due to the circumstances described above, the MAB Act and the Ordinance issued by the 

government of Ruritania have caused an unlawful expropriation and therefore violated art 

4(1) of the BIT. 

B. THE MEASURES CAUSED A VIOLATION OF THE FAIR AND EQUITABLE TREATMENT (FET) 

STANDARD AND THEREFORE BREACHED ART. 2 (1) B OF THE BIT. 

The measures taken by the Ruritanian government came into force rapidly after the New 

Way part won the elections and the measures shifted the legal framework of Ruritania. 

Compared with the legal framework at the time of investment this took a dramatic and 

unexpected turn for the investor. This unreasonable and unexpected turn has violated the 

investor reasonable expectations and caused significant economic losses for the investor.
79

 

Moreover the Respondents conduct impaired its good faith credibility. The coming into 

force of the Ordinance shows some serious flaws. First of all, the HRI is a government 

funded institution with its Executive Director and the majority of its Board of Supervisors 

being appointed by the Ministry of Health and Social Security of Ruritania. This reveals a 

great influence of the Government, which upholds a very aggressive anti-alcohol policy. 

This causes serious doubts about the objectivity of the research and the Ordinance. 

Moreover the facts show that the HRI has already send a similar report with the same 

conclusions in 2005. The government of Ruritania did not take any measures at that 

moment, while it did took measures after FBI has been under foreign control. These facts 

clearly demonstrate the governments bad faith and its conscious combination of measures to 

affect the investor.
80

 

The abovementioned circumstances clearly demonstrate a breach of the FET standard and 

therefore the measures have violated art. 2 (1) b of the BIT.   
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C. THE MEASURES CAUSED A VIOLATION OF THE FULL PROTECTION AND SECURITY (FPS) 

STANDARD AND THEREFORE BREACHED ART. 2 (1) B OF THE BIT. 

 

The investigations by the Prosecutors Office of Ruritania of Mr. Goodfellow and Mr. Straw 

has been conducted in such a manner which breached the FPS standard. Since the 

Prosecutor’s Office, as a State entity violated the standard itself, attribution or due diligence 

is of no issue. The State can be held directly responsible.
81

 In paragraph 17 of the Statement 

of Defence, the Respondent admits that the applicable law has not been complied with 

entirely. This reveals a serious lack of legal protection and a serious harassment .
82

 Although 

both persons did not suffer any physical harm during their detention, they have been held in 

detention for 18 days, without a process. Moreover, the police has passed a video of their 

detention on FREE TV, which is the most popular TV channel of Ruritania. This conduct is 

highly disrespectful to the detainees. Despite these sufferings, the Respondent still persists 

that there was no harm done. However, a violation of a FPS standard is not only triggered 

when physical harm has occurred. There are more ways by which investors can be harmed.
83

  

Due to the circumstances above the Respondent has violated the FPS standard and therefor 

has caused a breach of art. 2(1) b of the BIT 

IV. MORAL DAMAGES MAY I� PRI�CIPLE BE AWARDED BY THE TRIBU�AL TO CLAIMA�T 

FOR THE ARREST OF MESSRS GOODFELLOW A�D STRAW, WHICH RESPO�DE�T ACCEPTS 

CO�STITUTED A BREACH OF ITS OBLIGATIO� TO PROVIDE FULL PROTECTIO� A�D 

SECURITY 

The Republic of Ruritania failed to provide full protection and security, an obligation laid 

down in article 2(1) of the BIT, which provides; 

 “Each Contracting State shall in its territory (…) in every case accord Investments 

 by Investors of the other Contracting Sate fair and equitable treatment as well as 

 full protection and security un this Treaty.” 
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This obligation entails the protection against civil strife, physical violence and legal 

protection, both substantial as well as procedural. This extends to providing a legal 

framework that offers legal protection to investors.  

The failure to provide full protection and security is based on the detention of Messrs 

Goodfellow and Straw. Although, Messrs Goodfellow and Straw were notified of the 

ongoing criminal proceedings, they were expressly advised by their lawyers about their 

freedom to leave the country. The detention lasted from 23 December 2011 until 3 January 

2012 when Messrs Goodfellow and Straw were released without any explanation. The 

criminal investigation, initiated on 1 December 2011, ended abruptly due to insufficient 

evidence on 20 June 2012. No apologies nor compensation have been offered by the 

Republic at any time.  

Therefore, the treatment of Messrs Goodfellow and Straw gives rise to a claim of moral 

damages. The standard to award moral damages, namely, exceptional circumstances, has 

been underlined in the Lusitania cases.
84

 Moral damages were in that case awarded when 

injuries inflicted “result in mental suffering, injury to his feelings, humiliation, shame, 

degradation, loss of social position or injury to his credit or reputation”.  

The Claimant submits that the standard for moral damages are met. The duration of the 

detention, the video release thereof and the spokesman for the Prosecutor’s Office 

statements on a intense popular TV channel caused shame, degradation and a serious injury 

to the reputation and credit of Messrs Goodfellow and Straw in their function as executives 

of FBI and Contifica Group.  

Moral damages are justified as compensation for the unjust detention, which also injured the 

reputation of FBI and Contifica Group. Without rectification, the company has suffered a 

serious blow to its reputation. In this way, the development of the company has been 

disrupted.  

Moral damages are also justified with regard to Messrs Goodfellow and Straw, who suffered 

stress, humiliation and shame in public. The portrayal of Messrs Goodfellow and Straw as 

criminals on a popular TV channel have caused substantial harm to their reputation and has 

not been rectified by the Republic. Moreover, for the duration of their detention they were 
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deprived of their enjoyment of freedom and life and suffered stress and anxiety for a period 

of time.  

Earlier case law proves that the anxiety and stress of detention can result in an award of 

moral damages.
85

  

In addition, the anxiety and stress suffered during the detention was not compensated in any 

way by the Republic. This reinforces the claim for a redress for moral damages.  

V. THE LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE OF RURITA�IA TO FBI 

CO�STITUTES A RECOVERABLE ITEM OF DAMAGES 

A. THE ISSUE OF DAMAGES IS GOVERNED BY GENERAL INTERNATIONAL LAW  

The issue of damages and compensation in international law is, in the absence of any special 

rule, a lex specialis, governed by customary international law.
86

 The International Law 

Commission has expressed this principle in its articles on the responsibility of States for 

internationally wrongful acts, where it stated in article 55 that these articles are applicable in 

the absence of a lex specialis.
87

 The BIT does not contain any rules on damages, and neither 

do the UNCITRAL Rules, the DIS rules and other bodies of rules applicable. Under the law 

of international state responsibility, compensation will be awarded if three conditions are 

met: first, there must be damage. Second, there must be an illegal act, and third, there must 

be a causal relation between the damage and the illegal act.
88

 As aforementioned, we have 

established the illegality of the impugned act under international law.  

With regard to the issue of damage, there is one principle that has been of utmost importance 

in this respect since 1928: compensation should wipe out all consequences of an illegal act.
89

 

Investment tribunals have affirmed this principle. In Petrobart v Kyrgyz republic, the 

tribunal stated that Petrobart should as far as possible ‘be placed financially in the position 

in which it would have found itself, had the breaches not occurred.
90

  It is generally 
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acknowledged that loss of future profits is included in the abovementioned principle.
91

 This 

has been confirmed in international case law, and more specifically by tribunals deciding 

cases concerning international investment claims.
92

 The loss of sales by CAM’s subsidiaries 

evidently led to a decrease in profit, and therefore qualifies as loss of future profits and as 

compensable damage.  

B. CAUSATION CAN BE ESTABLISHED UNDER ANY TEST APPLICABLE IN INTERNATIONAL LAW 

  The last requirement before compensation is awarded is the establishment of a 

causal link between Respondent’s act and the damage incurred by claimant. Whereas 

national legal systems have different methods of finding causality, in international law the 

‘but for’-test prevails.
93

 Under this test, one has to establish whether an event would have 

occurred without the disputed act: but for the action, would the result have happened?  It is 

clear from the evidence presented that the loss of sales of CAM’s subsidiaries would not 

have occurred but for Respondent’s breach of its obligation under the BIT.
94

 Put differently, 

there is an unbroken chain of cause and effect from the MAB act to the loss of sales of the 

subsidiaries, and therefore to the loss of future profits of claimant. 

Even if the ‘but for’ test would not be the appropriate test to establish the existence of a 

causal relationship in international law, causality can be established under the other causality 

test of which it is sometimes argued that it is applied in international law, the proximate 

causality test.
95

 Foreseeability is an essential element of this test.
96

 It is a fact of general 

knowledge that the production of beer is to a large extent completely dependent of the 

supply of many raw materials and an extensive bottling process.  Under these 

circumstances, it is only natural that an act which causes a brewery to produce less beer also 

causes a loss of sales for its supply and bottling companies. Especially as these companies 

had been integrated into the supply chain of CAM, independent of whether they were 
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located inside or outside of Ruritania, it was foreseeable that these companies would suffer 

from the act as the activities of its main buyer were seriously hindered.  

C. LOSS OF THE SUBSIDIARIES´ FUTURE PROFITS ARE A ´GOING CONCERN´ 

Respondent may argue that, even though causation can be established, it is impossible to 

establish an amount of future profits with any certainty, which would render the claim for 

compensation vain. The fact that the calculation of future profits in fact always requires a 

certain assumption and uncertainty which a calculation of past profits does not, has not 

hindered tribunals from addressing it as a going concern.  In the case of  Aminoil v Kuwait, 

the tribunal Aminoil´s claim for compensation based upon the replacement value of the 

business as a going concern, including lost profits. The tribunal thus accepted that prospects, 

that is, estimations, of future earnings should form part of the damages award.
97

 Of course, 

there should be clear indications of future profits, such as a record of profitability, as 

speculation is to be avoided.
98

 As explained above, the profitability of the subsidiaries is 

closely related to the profitability of FBI. FBI had been profitable for years and with the 

2010 take-over by CAM, the output of the brewery immediately increased.
99

 As the output 

of the brewery immediately affects the amount of sales transactions by the subsidiaries and 

therefore their profitability, the award of loss of future profits would be far more precise 

than mere speculation.  

D. THE RULES STIPULATED IN THE BIT HAVE NO BEARING ON THE ISSUE OF STATE 

RESPONSIBILITY. 

1. It is irrelevant that some of Claimant’s subsidiaries are located outside of Ruritania 

and are according to domestic law a different legal entity.  

As explained above, the legal regime of state responsibility governing the issue of damages 

stipulates a limited number of requirements that have to be fulfilled in order for a damage 

claim to be awarded. It is not in any way relevant for the question whether these 

requirements have been fulfilled where the damage occurred.
100

 The principle is that all 

consequences have to be wiped out, on whatever territory they occur. This principle was 
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clearly affirmed in Cargill v Mexico, in which case the arbitral tribunal found that the loss of 

sales of goods that were produced outside Mexico constituted a compensable damage.
101

  

As to the matter of the legal entity of the subsidiaries, international law does not follow any 

municipal stipulations in this respect.
102

 Although it could be that for fiscal or accounting 

reasons, losses have to be taken by the subsidiaries and are not officially written in the books 

of the parent company, this does not mean that the MAB act no longer is a damage inflicted 

upon the claimant, as there is no rule in international law which stipulates that CAM being a 

majority shareholder in its subsidiaries, should not be seen as a group entity together with its 

branches and subsidiaries for the purpose of state responsibility.  

2. It is irrelevant whether the subsidiaries of claimant form part of the ‘investment’ as 

defined in the BIT.  

The Cronos-Ruritania BIT defines investment in article 1.1 as “every asset which is directly 

or indirectly invested in accordance with laws and regulations of the Contracting State in 

which territory the Investment is made”.
103

 Any argument by respondent that this wording 

limits the scope of the damages that can be awarded is based on a misunderstanding of the 

essential distinction between primary rules and secondary rules of international law.
104

 

Primary rules stipulate the content of the obligations states have to abide by. Secondary rules 

govern the consequences of a breach of a primary rule.
105

 The BIT contains primary 

obligations, whereas it does not state anything on the consequences of a breach. Therefore, 

the wording ‘in which territory the investment is made’ defines the scope of the primary 

obligations in the BIT, but does not modify the general international rules on state 

responsibility and the award of damages.
106

 The question of damages is determined by the 

principle of causation, and not by the definition of ‘investment’.  This has also been affirmed 
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by the tribunal in SD Myers v Canada: “There is no provision that requires that all of the 

investor’s losses must be sustained within the host state in order to be recoverable”.
107

 

 In the same manner, it is irrelevant whether the subsidiaries qualify as ‘investor’. As 

the arbitral tribunal found in Azurix v Argentina, an investor has a right to submit a claim 

for damages suffered by a local corporation even if it is through an intermediary which has 

the nationality of a third state.
108

 

E. IN THE ALTERNATIVE, THE SALES TRANSACTIONS ARE AN INTEGRAL PART OF CAM’S 

INVESTMENT IN RURITANIA.  

1. The definition of investment in the BIT is broad and inclusive  

As explained above, it is irrelevant whether the loss of sales purport to an ‘investment’ as 

defined in the BIT or not. In any case, even if one would assume this would be relevant, the 

sales transactions are to be considered an ‘investment’ as defined under the BIT.  

“Investment” under the BIT is defined as  “every asset which is directly or indirectly 

invested in accordance with laws and regulations of the Contracting State in which territory 

the investment is made”. This definition of investment under the BIT is broad and 

inclusive.
109

 This follows from a textual interpretation of the phrase, as the sentence relating 

to the territoriality of the investment is not immediately included after the word 

‘investment’, as is the case in some other investment treaties.
110

  

2. The integrated supply chain should be considered a single investment.  

The integration of FBI into the CAM group procurement network should be seen as part of 

the overall investment. As these subsidiaries supply essential materials to FBI and form part 

of the same business plan –both the take-over and the integration took place within a time 

frame of 2 years- there is a very close business relationship which surpasses such a notion as 

mere commercial transactions. Both the brewery and its integration in the supply chain of 

other CAM subsidiaries are elements of a larger investment an investment in of itself.
111

 An 

investment is a larger construction consisting of several different contracts, physical 
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properties and other legal rights.
112

 The fact that some of these elements are located abroad 

does not mean that the claimant has not established a significant physical presence.
113

  

3. Contractual rights form part of the investment  

An investment is more than ownership of a physical asset in a certain territory.
114

 The very 

profitable supply contracts of FBI are closely connected to the profitability of the brewery 

and therefore represent a certain economic value. The wording of article 1.1.c. of the BIT 

includes contractual rights, and therefore the supply contracts constitute an investment, as 

they emerge and are inseparably related to the investment as a whole.
115

 The fact that the 

supply contracts are an indirect emanation of what could be seen as the ‘direct’ investment, 

the purchase of FVI by CAM, does not lead to a contrary conclusion, as indirect investments 

are protected as well, and CAM is entitled as a parent company to bring a claim in respect of 

these indirect investments.
116
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