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Statement of the facts 

 

1. The Respondent, the Republic of Ruritania and the State of Cronos signed the Mutual Promotion 

and Protection of Foreign Investment treaty (BIT ), on 15 March 1997. 

 

2. The Claimant, Contifica Asset Management Corp, is a member of the Contifica group, a 

company incorporated under the laws of the State of Cronos, whit its principle place of business 

at Cronos. 

 

3. FBI is Ruritania’s brewery, which was founded in 1928 and till 2009 was owned by the State 

Property Fund of Ruritania, established and incorporated under the laws of Ruritania.  

 

4. In the beginning of 2008 The State Property Fund of Ruritania announced international tender. 

Contifica Spirits S.p.A. (Contifica Spirits) was one of the five companies, which submitted their 

bids. 

 

5. On 30 June 2008Contifica Spirits was declared the winner of the tender. In the same day 

Contifica Spirits and the State Property Fund of Ruritaniaentered into a share purchase 

agreement providing for the acquisition of all shares in FBI for USD 300,000,000. 

 

6. On 17 March 2010 the shares of FBI were transferred from Contifica Spirits to Contifica Asset 

Management Corp. On the same day Contifica Asset Management Corp. acquired rights to the 

principal intellectual property used by FBI, including Ruritania-registered trademarks 

corresponding to the brands of beer produced by FBI videlicet FREEBREW RURILITE and 

HILLMAGORE STOUT and trade dress registrations with respect to the designs of the beer 

bottles and cans.  

 

7. On 20 November 2010, The Ruritania parliament adopted The Regulation of Sale and 

Marketing of Alcoholic Beverges Act. The act made illegal to serve beer at sport facilities, 

outdoors and at any place from 9 pm till 9 and also imposed a requirement that 

trademarks/brands of beer be written in the same font and color as all the other text on the label. 

The MAB Act also prohibited sale of alcohol in containers over 0.51. 

 

8. On 15 June 2011 Human Health Research Institute (HRI) is a government-funded institution  

appointed by the Ministry of Health and Social Secuirity of Ruritania, released a report claiming 
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that consumers of FREEBREW beer were exposed to a higher risk of cardiac compilations due 

to the effects of Methyldioxodebenzovat, an active chemical ingredient which was in Reyhan 

concentrate.  

 

9. On 30 June 2011 the Ministry of Health and SocialSecurity adopted an ordinance, which 

requires any product containing Reyhan concentrate to be labeled with an explicit warning about 

the content of Reyhan concentrate which may lead to higher risk of cardiac complications.  

 

10. On 20 August 2011 FBI wrote to the Ministry of Health and Social Securityrequest of the 

labeling requirement  be lifted pending further investigation of the matter. On 25 August the 

Ministry denied this request. 

 

11. On 15 march 2012, the board of directors of FBI having considered the financial position of the 

company decided to partially suspend production decreasing the output to 5.000.000 dacaliters 

per annum.  

 

12. On 15 September , lenders agreed not to declare default  and not to enforce their security rights 

over various FBI assets subject to being provided with an additional security package consisting 

of pledge of all the FBI’s tangible assets all shares in FBI and any claims and recovery that CAM 

may receive the arbitration. 

 

13. On 1 December 2011 , the Prosecutor’s office of Ruritania  commenced investigation against 

MessrsGoodfellow-the chief Executive Officer of FBI and an employee of Contifica Spirits 

S.p.A. and Contifica Enterprise PLC and Mr.Straw –the General Counsel of FBI,a  member of 

the Board of Directors of Contifica Asset Management Corp and an employee of Contifica 

Enterprises PLC. 

14. On 23 December 2011MessrsGoodfellow and Straw were detained in the Freecity International 

Airport till 3 January 2012. 

 

15. On 23 December 2011 a video of detention Mr. Goodfellow and Straw was demonstrated on 

Ruritania TV Channel. In interview a spokesman for the Prosecutor’s Office said that “the law 

enforcement agencies of Ruritania will not let people responsible for corruption escape 

investigation”. 

16. On 20 June 2012 the criminal investigation against Mr. Goodfellow and Straw was terminated 

due to insufficient evidence.  
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Part one: Jurisdiction 

I. The Tribunal has jurisdiction over the claims submitted by CAM and those claims are 

admissible in the light of the facts surrounding acquisition of the shares in FBI by CAM 

A. Tribunal has the jurisdiction over the claim 

1. The parties’ consent set forth in the art.8 of the BIT allows the Tribunal to consider the 

issue 

17. The issue of jurisdiction is crucial in international law. It is generally recognized that an 

international tribunal only has field-jurisdiction where such jurisdiction was explicitly 

granted to it by the parties.  1 The explicitly granted jurisdiction is established through the 

“state’s advance consent”2 which is set forth in the “direct agreement between the host State 

and the investor”3. The question of whether the parties have effectively expressed their 

consent to jurisdiction is governed by international law as set out in Article 25(1) of the 

ICSID Convention and case law.4 

18. The parties consent in the present dispute is clearly expressed through their Bilateral 

investment treaty. It is stated that “Disputes  concerning  Investments  between  a  

Contracting  State  and  an  Investor  of  the other Contracting State under  this Treaty …shall  

be submitted to international arbitration if the investor so wishes”5. 

19. The practice, for instance in the Duke v Peru6 case, the Amco Asia Corp v Indonesia case7  

emphasized that such agreement to arbitrate should be interpreted in accordance with pacta 

sunt servanda principle and should be itself construed in good faith.8 The present investment 

treaty is complied with these conditions, and there is no claim in opposite. The compliance is 

also confirmed by the free choice of two or three dispute resolution systems stated in the 

                                                           
1Statute of the ICJ, Art. 36; ICISD ConventionArt. 25. Forum Shopping Before International Tribunals: (Real) 

Concerns, (Im)Possible Solutions; Joost Pauwelyn & Luiz Eduardo Salles, Cornell International law journal, vol.42, 

2009. 
2 U.S. BITs with Armenia (1992), at art.VI (4) and with Argentina (1991), at art. VII(4). 
3 Mobil Corporation v. Venezuela, para.64. 
4 CSOB v. Slovakia, para.35. 
5 BIT, Art.8.1. 
6 Duke Energy v. Peru 
7 Amco Asia Corp. v. Republic of Indonesia, para.III.A. 
8 Duke Energy v. Peru, para.140. 
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agreement to arbitrate and deliberated by the parties.9 Thus, the parties consent is expressed 

in the BIT whose legal force in undisputed. 

2. Tribunal has a ratione personae jurisdiction over the CAM’s claim 

20. The general rule is before establishing the Tribunal Jurisdiction and granting the investment 

treaty protection “an applicable treaty between the State where the investment was made and 

the home State of the investor must be identified”10. Moreover, “the purpose of international 

protection is to protect only legal and bona fide investments”11.The main purpose of this part 

to emphasize and definitely prove that CAM made bona-fide ‘investments” according to the 

BIT and is an investor under the BIT provisions. 

a. The Contifica Asset Management Corp. is evidentially the investor 

i. The party autonomy principle allows parties to agree upon the term ‘investor” in the BIT 

by the widest possible attitudes 

21. The party autonomy principle allows parties to control the jurisdiction ratione personae of the 

tribunal by “including more characteristics or requirements the investor should posses to be 

able to bring a claim under certain treaty”.12 As was stated in the Saluka Investments v Czech 

Republic13 :  

“it  is  beyond  the  powers  of  this  Tribunal  to  import  into  the definition  of  

“investor”  some  requirement  relating  to  such  a relationship  having  the  effect  

of  excluding  from  the  Treaty’s protection a company which the language 

agreed by the parties included within it”14. 

22. The same decision was achieved in the Waste Management v United Mexican States15 case, 

namely was stated: 

                                                           
9Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, Sam 

Luttrell; Journal of World Energy Law & Business, August 2010. 
10 Redfern  and Hunter  on International Arbitration, Nigel Blackaby  , Constantine Partasides (Oxford University 

Press 2009) pp. 465 – 512, 8-13.Saluka Investments case, para. 200. 
11 Phoenix case, para.100. 
12Rimantas Daujotas  
13 Saluka case 
14 Saluka case, para.229 
15 Waste Management Inc. case.  
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 “Where  a  treaty  spells  out  in  detail  and  with  precision  the requirements  for  

maintaining  a  claim,  there  is  no  room  for implying into the treaty additional 

requirements, whether based on  alleged  requirements  of  general  international  

law  in  the field of diplomatic protection or otherwise“16. 

23. Moreover supporting this idea the drafters of the ICSID Convention emphasize that “any 

stipulation of the nationality should be accepted“.17 Such an attitude towards parties widest 

possibilities  gives them the “opportunity  to  tailor  the  proceedings  in  accordance with  

their needs  and  the  special  characteristics  of  the  case”.18 

24. According to the BIT provisions: “investor means whether any natural person who is citizen 

or national of, or who is permanently residing in each Contracting State in accordance to its 

laws; or any  entity  which  is  established  in  accordance  with,  and  recognized  as  a  legal 

person  by  the  law  of  that  Contracting  State”19. As the Contracting state under the BIT is 

Cronos and the Contifica Asset Management Corp. is a company incorporated under the laws 

of the State Cronos20, there is no dispute concerning the rightfulness of the investor. Thus, it 

is not for the Tribunal to ignore the expressive language of the treaty itself. 

ii. The Contifica Asset Management Corp. clearly presents the effective control 

requirement 

25. The benefits from the investment treaty should be available only to “entities that have a 

sufficient nexus with the country of residence”21. The nexus could be proved by direct or 

indirect ownership of the entity or by the economic ties between the entity and the treaty 

country.22  Ownership assumes the effective control that under the case law refers to 

“majority shareholding, managerial responsibility, voting rights, nationality of board 

members, etc”23. 

26. As was proved above the home state of the investor is Cronos the contracting party under the 

investment treaty that precludes the issue of ineffectiveness. 

                                                           
16Waste Management Inc. case,para.85. 
17 The Convention  on  the  Settlement  of  Investment Disputes between States and Nationals of Other States, A. 

Broches, 136 Recueil des Cours 331, (1972) pp. 360-61. 
18Rimantas Daujotas 
19 BIT, Art.1.3. 
20 The Statement of claim, Para.2. 
21 1992 Commentary to Article 1 and 2003 Commentary following the 2002 OECD Report on Restricting the 

Entitlement to Treaty Benefits, OECD (2002) 7-31. 
22 Conduit Companies Report, paragraph 13-15. 
23 Aguas del Tunari, S.A. v. Bolivia,  para. 38. 
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b. The Contifica Asset Management Corp made bona-fide investments 

27. ICSID case law has developed various criteria to define the investments, those criteria to be 

known as the “Salini test”, according to which the notion of investment implies the presence 

of the following elements: (i) a contribution of money or other assets of economic value, (ii) 

a certain duration, (iii) an element of risk, and (iv) a contribution to the host State’s 

development.24 

i. Contribution investment test is satisfied 

28. Case law discloses numerous possible variants of contribution: “contribution in cash, kind 

and labour”25, contribution consisted of “loans, materials, works, and services”26and the 

Tribunal in Bayindir v. Islamic Republic of Pakistan27  added to this list “know-how, 

equipment and personnel”. However, one limitation to this criterion was emphasized in the 

Alcoa Minerals28 case and recognized by many tribunal decisions29 that the contribution 

should be significant. 

29. The facts of the case give evidences of the significant investments on behalf of the Contifica 

Group, the part of which is claimant. Investments were made in the technology, design and 

equipment of the brewery that resulted in the increase of the brewery production by 30%.30 

Furthermore, the initial agreement with the subsidiary of the Contifica Group provided for 

the acquisition of all shares in FBI for USD 300,000,000.31 

30. Respondent is likely to claim that the size of the contributions was in no way comparable to 

those found in Salini32, Bayindir33 and Jan de Nul34. As it declares, shares were transferred to 

CAM “for a token amount of 10’000 Ruritanian pounds (i.e. less than USD 5’000)”35 that 

should be considered as a cheap price. But even if the tribunal would find sympathy to this 

argument it should also bear in mind that “the purchase of property for a nominal price is a 

                                                           
24 Salini case, para. 52.  Joy Mining case, para,53;; Helnan Hotels v. Egypt, para. 77; Malaysian case, paras.73–74. 
25 R.F.C.C. v. Kingdom of Morocco, para.61 
26 LESI v. Algeri, para.73(i). 
27 Bayindir case, para.131. 
28 Alcoa Minerals case 
29  Bayindir case, para.136; CSOB v. Slovakia, para.88. 
30 The Statement of claim, Para.8. 
31 The Statement of claim, para.7. 
32 Salini case,  para.52. 
33 Bayindir case, para.131. 
34 Jan de Nul case, para. 91. 
35 The Statement of Defense,Para.7 
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normal kind of transaction the world over when there are other interests and risks entailed in 

the business.”36  And as was held by Phoenix tribunal “The existence of a nominal price is 

not a bar to a finding that there exists an investment”37.  

31. Abovementioned arguments allow concluding that CAM did its transference with 

compliance to the contribution test. 

ii. The duration of the investments was more than 2 years 

32. To judge the importance of contribution it is necessary to “focus on the duration that was 

agreed in the contract which determines the nature of contribution”38.  It means that dual 

nature of the duration characteristic: the “quantitative one and the qualitative one”39should 

not be missed out. As for the quantitative element, the minimum length of time of two to five 

years that was outlined in the Salini case40 and supported by the further case law41 is 

satisfied. Under the para. 9 of the Statement of claim the transference took place in 2010 

while the proceeding was commenced in 2012; it means that these relations concerning the 

shares restructuring and new step of investments had existed for at least two years. 

Moreover, it is necessary to emphasize that investments on behalf of the Contifica Group 

emerged much earlier. It becomes evident that enough time had passed to conclude the real 

existence of the investments. 

iii. The CAM investments clearly were subjected to risk  

33. The purchase of company clearly presents the assumption of possible risks during the 

functioning of the company. Especially following the respondent argument about the 

awareness of legislation changes and supposition of financial troubles42 it becomes evident 

that by “buying companies in a bad shape, an investor certainly assumes a certain risk, the 

risk of not being able to revitalize the corporation, if such was the intent”43. Moreover, case 

law goes further and set forth that the fact of buying even “a bankrupt or inactive company 

does not disqualify it as an investment”44. 

                                                           
36 Société Générale case, para.36. 
37 Phoenix case, para.119 
38 Malaysian case, para.111. 
39 Ibid., para.111. 
40 Salini case, para. 54. 
41 Malaysian  case, para.110; Phoenix case, para.124 
42 The Statement of defense,  para.6. 
43 Phoenix case, para.127 

44Phoenix case, para.140 
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iv. The mere the possession of shares proves the fact of the investment 

34. “Shares or other participation in the capital of a company are usually considered as an 

investment”45.The Phoenix case clearly established that  

“There is no case holding that the acquisition of a local corporation is not an 

investment, and tribunal does not consider that the property of two Czech 

companies by a foreign company can be summarily dismissed as an investment, 

without a more in-depth inquiry. In other words, the acquisition of the two 

companies of the host State by a foreign company, Phoenix, can be considered, 

prima facie, as looking like a foreign investment”46.  

35. Contifica Asset Management Corp. not only transferred shares, but also acquired rights to the 

principal intellectual property.47 

36. Even if even such facts turned out to be not persuasive, as recognized by the case law48 

“whatever the extent of the investments may have been, investor is entitled to invoke the BIT 

in respect of conduct alleged to constitute a breach” 49 .Thus, the CAM is entitled to 

commence the proceeding. 

B. The Contifica Asset Management Corp. acts in accordance with good faith principle 

37. In accordance with this principle parties are required “to deal honestly and fairly with each 

other, to represent their motives and purposes truthfully, and to refrain from taking unfair 

advantage”50.  

1.The troubles of company economics were not foreseen at the time of transactions 

38. One of the first steps to declare the “treaty shopping” practice by the CAM must establish the 

fact of the foreseeable disputes giving rise to the arbitration, as was done, for instance, in the 

                                                           
45Ibid, para.121 
46 Ibid., para.123. 
47 The Statement of claim, para.9. 
48 Asian Agricultural Products ltd. case, para. 3; Antoine Goetz v. Burundi, para. 89; Lanco International v. 

Argentine Republic, para. 10; CMS v. Argentine Republic, para. 55. 
49Vivendi Annulment, para.50. 
50Encyclopedia of Public International Law, p. 107. 
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Phoenix case51.  The foresight among other could mean that “the asset or investment was 

already distressed and the incoming investor was aware of these difficulties”52.  

39. None of the mentioned above took place in the present case. The transference of shares was 

done with prosperous company as it had been recognized “as the safest place to work”53 and 

at the time of its production increase. The CAM was not aware of the toughening of 

legislative regulation either. The draft of the MBA Act was introduced to the Parliament and 

became public record only in June 2010. 

40. The disputes giving rise to the arbitration were not foreseeable as the party could not rely on 

rumors within the mass media in planning its business. 

2. The timing of claim requirement does not emphasize the treaty shopping process 

41. Through the timing of claim test it must be identified: “How long after the investment was 

made did the Claimant bring its claim”54.  Pre-investment violations and damages could not 

be at the heart of the claim, as the tribunal would not have jurisdiction over the alleged 

breaches as was stated in the Phoenix case55. 

42. The alleged violations happened after the investments, as the adoption of the MAB Act and 

subsequent legislation acts took place on the 20th November, 2010. 

3.The substance of the investment transactions was rightful 

43. As recognized in the case law “an economic investment based on the simply based on a 

rearrangement of assets within a family, to gain access to jurisdiction to which the initial 

investor was not entitled”56  is in instance of abuse of process. The closeness of the 

relationship between Contifica Asset Management Corp. and Contifica Spirits does not affect 

the substance of transference as they “have simply acted in a manner which is commonplace 

                                                           
51Phoenix case, para.136. 
52 Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, 

Sam Luttrell; Journal of World Energy Law & Business, August 2010. 
53 The Statement of claim, para.8. 
54 Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, 

Sam Luttrell; Journal of World Energy Law & Business, August 2010 
55 Phoenix case, para.144. 
56Ibid., para.140. 
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in the world of commerce”57.Such conduct is not comparable with “a mere redistribution of 

assets within the Beňo family”.58 

4.The true nature of the investment operation expressly proves the aim to increase the 

output of brewery and the existence of economic objectives 

44. Under this “true nature” test, it must be ascertained there was “any economic activity 

performed or genuinely intended by the investor”59. The first investments by the Contifica 

Group led to outstanding results namely the increase of production, victory in the nation-

wide competition, and the integration into the Contifica group’s global procurement 

network.60 That clearly presents the purposes of the investments to develop the company and 

conduct the prospective economic activities. Even if there is nothing mentioned about 

successes of especially Contifica Asset Management Corp. since the time of its investments, 

it is evident that a business player would not like to miss such financial prospects foreseen 

from this company and proceed towards its development. Moreover, “the development of 

economic activities must have been foreseen or intended, but need not necessarily be 

successful”.61 

5.In any event, the transference of shares for the protection of the state authorities was 

made for the legitimate goal 

45. The main issue here is to decide whether “the  use  of  corporate nationality, structuring of 

the investments  in  the  way  that  is  most  suitable  for investors  goals”62is legitimate. As it 

was recognized in the Mobil Corporation case “the  protection  of  investments  against 

breaches  by  the  host state authorities  by gaining  access  to  arbitration  through  the  BIT  

is  a perfectly  legitimate goal”63.  The legality is also confirmed by the fact of transparency 

of restructuring and the notification of the host state authorities.64 

46. Thus, the respondent mistakenly blamed the CAM for investment protection purposes stated 

in memorandum. It presents absolutely appropriate will of investors to protect its prosperous 

                                                           
57Saluka case, para.228 
58 Phoenix case, para. 139 
59 Access and advantage in investor-state arbitration: The law and practice; Matthew Skinner, Cameron A. Miles, 

Sam Luttrell; Journal of World Energy Law & Business, August 2010 
60 The Statement of claim, para.8. 
61 Phoenix case, para.133 
62Rimantas Daujotas 
63 Mobil Corporation v. Venezuela, para.204 
64Ibid., para.192 
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business by the best possible means and, as seen from the abovementioned practice is totally 

lawful. Such conduct presents the “legitimate corporate planning” not an “abuse of right”. 

II. The Tribunal has jurisdiction over CAM’s claims  based on the alleged breach of the 

share purchase agreement by the State Property Fund of Ruritania and those claims are 

admissible 

A. The arbitration also has jurisdiction over those claims 

1. The alleged violation of share purchase agreement could not be considered as a separate 

legal dispute as it is covered by the art. 6(2) of the BIT 

47. The sales and revenue fall, suspension of production, forced redundancy program, and 

subsequent aggravation of the financial position of the company were caused by the system 

of Ruritanian authorities actions. 

2.The BIT is a basic treaty as it contains the most favored nation clause 

48. As considered by the International Court of Justice in the Anglo-Iranian Oil Company case 

“the treaty containing the most-favored-nation clause is the basic treaty…”65. It means that in 

the present case the dispute settlement provisions established in the basic treaty namely the 

BIT of 1997 must be applied. 

49. The share purchase agreement could not cover all matters arisen during the present 

proceeding as its scope does not include the protection from expropriation, for example. 

Moreover, it is not efficiently to commence in different judicial organs proceedings which 

are closely related to each other, and caused by each other. 

B.  Ruritania is liable for the share purchase agreement breach 

50. To establish international responsibility, firstly, the internationally wrongful act must be 

declared, which itself consists of two basic elements: “ (a) an attribution to the State under 

international law; and (b) a breach of an international obligation of the State.”66These 2 

criteria would be satisfied below in pleading the Ruritania responsibility. 

1.  The share purchase agreement guarantee concerning the risks and threats of FBI 

products was violated 

                                                           
65Anglo-Iranian Oil Case, at 110;. 
66 Article 2, Responsibility of states for internationally wrongful acts, draft articles, annex to General Assembly 

resolution 56/83 of 12 December 2001. 
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51. In the terms of article 12 of the Draft Articles, “the breach of an international obligation 

consists in the disconformities between the conduct required of the State by that obligation 

and the conduct actually adopted by the State”67.  The International Court of Justice to 

express the violation of an obligation has used such terms as “incompatibility with the 

obligations” of a State68, acts “contrary to” or “inconsistent with” a given rule69, and “failure 

to comply with its treaty obligations”70. 

52. Under the share purchase agreement Ruritania warranted the safety of the Brewery 

production and this agreement was concluded mainly on the basis of such assurance. The 

consequences of such a contradiction to reality led to huge losses by the CAM and the 

situation close to default.71 

2.  Actions of State Property Fund are attributable to Ruritania 

 a. Ruritania supervises the fund conduct, as the principal managing bodies of the Fund are 

appointed by the government of Ruritania 

53. For the purposes of international responsibility, the conduct of persons or entities to be 

equated with State organs when they do not have that status under internal law must be 

exceptional.72 Under the art.8 of the Draft Articles on states responsibility for internationally 

wrongful act, the conduct of person is attributable to the state if it “is in fact acting on the 

instructions of, or under the direction or control of that State in carrying out the 

conduct”73.This principle is applied not only by international tribunals in the Tradex case74, 

O and L v Slovakia case75, but also by the International Court of justice. According to the 

Nicaragua case76 the actions to be considered as state actions must be effectively controlled 

by it. In the Genocide case77 such control was described as “complete dependence”.78 

                                                           
67Commentaries to the Draft Articles on state responsibility for the internationally wrongful act, Yearbook of the 

International Law Commission, 2001, vol. II, Part Two 
68United States Diplomatic and Consular Staff case,  p. 29, para. 56. 
69 Nicaragua, p. 64, para. 115, and p. 98, para. 186 
70Gabcíkovo-Nagymaros Project, , p. 46,para. 57. 
71 The Statement of claim, para.19-21. 
72 Genoside, para.392,393. 
73 Draft Articles on State Responsibility for internationally wrongful acts 2001, Yearbook of the International Law 

Commission, 2001, vol. II, Part Two; Art.8 
74 Tradex case, para.5. 
75  O and L v Slovakia, para.153. 
76 Nicaragua  case, pp. 62-64, para.109. 
77 Genocide case 
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54. As the Ruritanian government appointed the principal managing bodies of the Fund it clearly 

has influence on fund actions. As clarified not only one Governor, but board of Governors 

and the Director-General, which is evident decide on the most important actions of the 

Fund.79 Moreover, in the event of Fund dissolution all its assets and liabilities pass to 

Ruritania. As the Ruritania bears full responsibility after its dissolution, it is most likely sure 

in its conduct and has the expression of possible consequences. 

b. Ruritania could not avoid responsibility for the conduct of the body that acts on its 

behalf vis-à-vis third parties 

55. Internal law concerning the status of Ruritania State property Fund does not affect state 

responsibility under international law. Regardless of Ruritania internal law, it could not, 

under international law, avoid responsibility for the conduct of a body that acts on its behalf 

vis-à-vis third parties, such an approach was also found in the Fund Insurance Company v 

Mexico80 case. 

56. As the Ruritania take all liabilities of the Fund, it means that at this moment Fund acts as 

separate legal entity, but later in case of dissolution opposing party might have relations with 

Ruritania. It is kind of the fiction of Fund independence, because de facto Fund acts on 

behalf of Ruritania. 

57. Thus, those matters should be considered in the common procedure as for judicial 

convenience, as for decision fairness itself and Ruritania is liable for the violation of share 

purchase agreement. 

Part two: MERITS 

III. Ruritania violated its obligations under the BIT and International law 

А. RURITANIA IS IN BREACH OF FET PRECONDITION. 

 
58. Under the general principle of international law the concept of FET means the obligation of 

State to respect and protect the property of nationals of other States.81  As the case law 

evidences, the principle of “fair and equitable treatment” encompasses, inter alia, the 

following concrete principles under which the State: 1) must act in a transparent manner; 2) 

is obliged to act in good faith; 3) must respect Investor’s legitimate expectations; 4) cannot 

                                                                                                                                                                                           
78Ibid., para.392,393. 
79The Procedural Order №2, para.5. 
80 Fund Insurance Company v Mexico,  para.150. 
81 OECD, FET, p. 10. 
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be arbitrary, grossly unfair, unjust, idiosyncratic, discriminatory; 5) must respect procedural 

propriety and due process; 6) must create a stable and predictable investment climate.82 

59. The measures taken under the concept “fair and equitable” and Art. 2(1) of the BIT were 

illegal and all above mentioned criteria were violated as would be established below. 

 

1. Respondent violated Claimant’s legitimate expectations and predictable investment 

climate by making changes in legislation. 

 

60. Protection of legitimate expectations became the “dominant element”83 or “one of the major 

components”84  of the fair and equitable treatment standard. “Through the doctrine of 

legitimate expectations, international investment law protects investors from significant 

changes in the legal order and from a reverse of governmental assurances on which they rely 

for investing”85 .  According to the concept, arbitral tribunals have often stressed that 

“specific commitments” limit the right of the host State to adapt the legal framework to 

changing circumstances.86 

 

61. As The Respondent assumed responsibility to respect legitimate expectations of the Investor 

under the Art. 6 BIT, the Claimant is entitled to expect certain investment climate, and 

managed as appropriate to its expectations.  

 

62. The purpose of protecting legitimate expectations is to enable the foreign investor to make 

rational business decisions in reliance on the representations made the host State.87 However, 

on 20 November 2010, MAB act was adopted by the Respondent’s government and severely 

restricted FBI’s ability to market and sell its products in Ruritania. As result of 

implementation of the regulation the company incurring loss amounted to revenue of 60%.88 

Furthermore, on 30 June 2011, was adopted an ordinance which required any product 

containing Reyhan concentrate to be labeled with an explicit warning, that penalized 

situation on the market for the Claimant even more.89 

 

                                                           
82 Biwater Gauff (Tanzania) Ltd v Tanzania,  para. 533; Rumeli Telekom AS and Telsim Mobil Telekomikasyon 
Hizmetleri AS v Kazakhstan, para. 609 ; Waste Management v Mexico, para. 98. 
83 Saluka Investments BV v. The Czech Republic, para. 302. 
84 EDF (Services) Limited v. Romania, para. 216. 
85 Dolzer and Schreuer, p. 134. 
86 Total SA v Argentina, para.119. 
87 Schreuer and Kriebaum.  
88 Statement of Claim, para. 13. 
89 Ibid, para. 15. 
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63. The Tribunal in Metalclad v. Mexico considered that the requirement of transparency 

includes the idea that all relevant legal requirements … should be capable of being readily 

known to all affected Investors of another Party. “There should be no room for doubt or 

uncertainty on such matters”90. The similar idea is contained in the present case; the debates 

about legal changes during the electioneering were not a guarantee that legal change would 

be. Moreover, the draft of the MAB Act became public record on 20 June 201091 but it had 

become a law on 30 June 201192. But 10 days is a rather short period of time to react or make 

any changes. 

 

64. In PSEG Global Inc and Konya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v Turkey 

case, as in our case, the State significantly changed the legislation, affecting the rights of 

Investor. The Tribunal concluded that the FET obligation was violated by the ‘roller coaster’ 

effect of the continuing changes in the law.93In the present case the Respondent also changed 

legal order considerably so that the Respondent violated Claimant’s legitimate expectations 

by making changes in legislation. 

 

2.Respondent treated Claimant arbitrarily. 

 

65. Arbitrariness is a violation of the rule of law.94Dolzer explained phenomenon of arbitrariness 

as: “something opposed to the rule of law…  It is a willful disregard of due process of law, 

an act which shocks, or at least surprises, a sense of judicial propriety”.95 

 

66. That is what happened in the Claimant’s situation. Obviously there was no any vital reason to 

prohibit sale of alcohol in containers of over 0.5l96 as far as there was no explanation given 

for what purpose the restriction was made.  

 

67. The doctrine says that the FET standard may be violated even if the foreign investor receives 

the same treatment as investors of the host state's nationality97. However, the Respondent 

didn’t receive even the same treatment as investors of the host state, because most of the 

                                                           
90 Metalclad Corporation v. Mexico, para. 76. 
91 First Clarification, Question № 26. 
92 Statement of Claim, para. 13. 
93 PSEG ve Ticaret Limited Sirketi v Turkey, para.250. 
94 Noble Ventures v Romania, paras. 177-8; Siemens v Argentina, para. 318. 
95 Dolzer and Schreuer, p. 129. 
96 Statement of Claim, para. 10. 
97 Dolzer and Schreuer, p. 123. 
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FREEBREW was sold in 0.8l bottles, whereas competing beer brands were marketed mostly 

in 0.5l bottles.98 

 

68. The measures were taken by the Respondent should be described as in the Plama v Bulgaria 

case as measures “are not founded in reason or fact but on caprice, prejudice or personal 

preference”99.   

 

69. Thus the Respondent violated its obligation under Art. 3 (1a) of the BIT to provide no “less 

favorable than it accords to Investments of its own Investors or to Investments of Investors of 

any third State”; and (1c) of the BIT “impair by arbitrary or discriminatory measures the 

management, maintenance, use, enjoyment or disposal of Investments of Investors of the 

other Contracting State.”  

 

3.Respondent acted without good faith. 

 

70. The investment law doctrine supports the idea that good faith performance has always 

required the cooperation of one party with another, “and the standard for determining what 

cooperation was required has always been an objective standard, based on the decency, 

fairness or reasonableness of the community”100. In the present case, the Ministry of Health 

and Social Security adopted an ordinance, which required any product containing Reyhan 

concentrate to be labelled with an explicit warning saying about high risk of cardiac 

complications. This was made without any consultation with FBI or other affected 

parties.101Moreover, the Claimant was trying to regulate the situation amicably and wrote to 

the Ministry of Health and Social Security102 but the Ministry denied this request103. 

 

71. Bad faith action by the host state includes the use of legal instruments for purposes other than 

those for which they were created. It also includes expulsion of investments based on “local 

favoritism”104. It is possible to transfer our conflict on the Investor-State level because HRI  

is controlled by the Ruritanian government due to it is a government-funded institution, with 

its Executive Director and the majority of its Board of Supervisors being appointed by the 

                                                           
98 Statement of Claim, para.12. 
99 Plama v Bulgaria, para.184. 
100 Maniruzzaman, p.16. 
101 Statement of Claim,  para.15. 
102 Statement of defense,para.17. 
103 Ibid. 
104 Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, para. 243. 
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Ministry of Health and Social Security of Ruritania and for this reason expresses Ruritania 

interests. 

 

72. As demonstrated above, the Respondent failed to comply with an obligation too.  

 

В. RURITANIA EXPROPRIATED CAM’ S INVESTMENT INDIRECTLY . 

 

73. The Claimant submits that, independent of its claims for a breach of the BIT on account of 

FET standard, the Respondent has breached the BIT due to expropriation the Claimant’s 

property. 

 

1.Respondent’s actions and omissions amount to expropriation. 

 

74. Expropriation in a general sense is the taking or deprivation of property of foreign Investors 

by a host state. State expropriation of an Investor’s property rights can be carried out directly 

(i.e., through physically dispossessing the investor of the property) or indirectly (i.e., through 

measures substantially impacting the Investor’s rights)105 . Art. 4(2) BIT provides that 

investments shall not be directly or indirectly expropriated or subjected to measures having 

the effect of expropriation. The Claimant submits that the Respondent has indirectly 

expropriated the Claimant’s    investment. 

 

75. In general terms, indirect expropriation “occurs when there is an interference by the state in 

the use, enjoyment, or benefits derived from a property even when the property is not seized 

and the legal title of the property is not affected” 106. 

 

76. In our case, the Claimant de jure was not deprived of the enjoyment of the Claimant’s 

property but de facto the section 8 of the MAB Act imposed restrictions on it.107 Moreover, 

the Ordinance on 30 June 2011 required any product containing Reyhan concentrate to be 

labeled with an explicit warning.108 

 

77. As it was noted by Dolzer, “In determining whether a taking constitutes an «indirect 

expropriation», it is particularly important to examine the effect that such taking may have 

                                                           
105 LG&E v. Argentina para. 190; Metaclad v. Mexico, para. 103.  
106 Courtenay Barklem, Enrique Alberto Prieto-Ríos, p. 78. 
107 Statement of Claim, Exhibit 3. 
108 Ibid, para. 15. 
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had on the Investor's rights”109.In our case, the Claimant was severely restricted to use its 

rights and incurred significant losses.110 

 

78. In accordance with the classical approach objects of expropriation in investment law can– 

investments.111 “It is also well established that an expropriation is not limited to tangible 

property rights112”.  

 

79. Not only tangible property but also all rights and interests having an economic content, 

including immaterial and contractual rights can be expropriated.  In Impregilo SpA v 

Argentine Republic113was noted that property should in the connection with expropriation be 

given a broad meaning and cover any material and immaterial assets having an economic 

value, including concessions and contractual rights belonging to the Investor. 

 

80. According to the Art.1 (1) of the BIT:  intellectual property rights, in particular copyrights 

and related rights, patents, utility-model patents, industrial designs, trademarks, plant variety 

rights are considered to be investments. The plain packaging requirements, restrictions on a 

size of containers, prohibition to highlight the brand imposed by Ruritania are measures 

which effectively expropriated CAM’s trademarks and trade dress rights. 

 

81. Trademarks are the keystone of a competitive economy, “where individuals are encouraged 

to do the best they can and make their products recognizable to the public, who will 

determine their eventual success”114.  

 

82. Claimant emphasizes that the facts of the current dispute are analogous to the IPR challenge 

against a state that was brought on May 10, 1994 by representatives of some U.S. tobacco 

companies against Canada.115The legal opinion from former US trade representative –in that 

case- Carla Hills argues that “a party may not encumber the use of a trademark, the plain 

packaging requirement would prohibit the use of trademarks and thus … would amount to an 

                                                           
109 R. Dolzer & M. Stevens, p. 100. 
110 Statement of Claim, para. 13. 
111 Reinisch. 
112 Wena Hotels Ltd. v. Egypt, para. 98. 
113 Impregilo SpA v Argentine Republic,para.270. 
114 Vadi, p.773. 
115 House of Common Standing Committee on Health, Towards Zero Consumption: Generic Packaging of Tobacco 
Products Standing Committee Report, 21 June 1994. 
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expropriation”116. The Respondent trusts that the Tribunal in our case will come to the same 

conclusion. 

 

83. It is necessary to mention that there are two significant criteria in the case law concerning 

measures amounting to indirect expropriation: a) the length of interferenceand b) seriousness 

or significance of the impact the measure had on the owner’s ability to use and enjoy his 

property.  

 

a)The Respondent’s interference was durable. 

 

84. In the case of Fireman’s Fund Insurance Company v Mexico, the tribunal established that 

expropriation requires “a taking that must be permanent, and not ephemeral or temporary”117. 

In our case the legal change was not a short term change, but a reflection of the long-term 

policy of the State. Moreover, after 5 years of the operation of MAB Act the Claimant 

automatically forfeited its trademark rights118.  Thus, the acceptability of the MAB Act 

cannot be considered to be a temporary measure. 

 

b)The Respondent’s measures constitute a substantial deprivation. 

 

85. As was decided in Fireman’s Fund Insurance Company v Mexico 119  an expropriation 

requires a radical, substantial deprivation. 

 

86. In Meteclad it was noted that “…interference with the use of property which has the effect of 

depriving the owner, in whole or in significant part, of the use or reasonable–to– be–expected 

economic benefit of property…”120. 

 

87. After the legal measures the Claimant’s business was virtually shut down. Reconfiguration of 

the business took several months. As the result of implementation of new legal regulations 

FBI’s sales dropped by approximately 60% during the first two quarters with the company 

incurring loss of net income of around 10 million US dollars.121 

 

                                                           
116 Ibid. 
117 Fireman’s Fund Insurance Company v Mexico, para. 176. 
118 First clarification, question № 3. 
119 Fireman’s Fund Insurance Company v Mexico, para. 176. 
120 Metalclad v. Mexico, para. 103. 
121 Statement of Claim, paras. 12-13. 
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88. FBI for years had been a “successful and profit-generating asset”122, the Claimant put up 

facilities to make it even more successful, but changes in legal order resulted in substantial 

deprivation of the value of the Claimant’s investment. 

 

2. The expropriation of the Claimant’s investments is unlawful. 

 

89. The Art. 4(1) of the BIT requires that the expropriation be: a) for the public benefit; b) on 

condition that these measures are taken on a nondiscriminatory basis and in conformity with 

all legal provisions and procedures; c) carried out under due process of law; d) compensated.  

 

90. The same provisions contain various BIT, eg: “Investors of either Contracting Party shall not 

be deprived of their investments […] except: 

– lawfully and on a non discriminatory basis, 

– for a public purpose related to the internal needs of that Party, 

– and against appropriate compensation as provided for in this Article123”. 

 

91. The Respondent’s measures, which were indicated above, did not correlate these 

requirements. 

 

a)The taking of Claimant’s investments did not serve public purpose. 

 

92. In present case, as it will be shown, such instrument as expropriation was used without 

accordance of public purpose. 

 

93. “In the Tribunal’s opinion, a treaty requirement for “public interest” requires some genuine 

interest of the public”124. Here the State’s decision to impose restrictions was based on the 

HRI report that contained information that FREEBREW beer were exposed to a higher risk 

of cardiac complications due to the effects of an active chemical ingredient. However, the 

Claimant indicated the Respondent’s attention to the numerous flows in the research such as 

raw data collection, it also attached the report from an independent scientist, who opined that 

the HRI report had failed to consider other factors as the age of respondents, their habits (e.g. 

smoking). Moreover, the report has failed to consider the effects of Methyldioxidebenzovat 

                                                           
122 Ibid, para.6. 
123 Article 5(1) France/Hong Kong BIT 1995. 
124 ADC v. Hungary, para. 432. 



 

21 
 

while accompanied with alcohol and other ingredients of FREEBREW. However, Ministry 

of Health and Social Security brushed aside entreaties of the Claimants.  

 

94. Not only so the State  caused economic danger to the Claimant while these actions lead to 

reconfiguration of the Claimant’s business, but also was forced to implement a large-scale 

redundancy program terminating employment of over half of its employees. Before that, in 

2010, the brewery was recognized as “the safest place to work” in Ruritania in nationwide 

competition.125 Thus, the right proclaimed in the Art. 7 of the International Covenant on 

Economic, Social and Cultural Rights were restricted. The conduct of the Respondent is 

nothing short of the ability to radically alter the wealth of shareholders and workers of 

investor companies. 

 

95. Thuswise, the Respondent used concern of public health as a cover, for reason which is 

unknown, but surely not in the public interests.  

 

b)The character of the taken measures of the State is discriminatory.  

 

96. The Tribunal in CME v Czech Republic the interference of by the Media Council had enabled 

the investor’s local partner to cancel the contract: “leaving of CNTS as a company with 

assets but without business. What was destroyed was the commercial value of investments by 

the reason of coercion exerted by the Media Council” 126. The Tribunal held that the loss of 

legal security caused by the regulatory authority constituted a violation of the relevant BIT 

provision on expropriation.127In our case situation is the same, as the Claimant’s goodwill 

was significantly affected. 

 

97. Analyzing the sequence of actions taken by Ruritania it becomes obvious that measures of 

the State can be amounted to indirect expropriation. Firstly, on 20 November 2010, the 

Ruritanian parliament adopted the Regulation of Sale and Marketing of Alcoholic Beverages 

Act, which severely restricted FBI’s ability to market and sell its products in Ruritania.128  

The disposition of the MAB Act that prohibited sale of alcohol in containers of over 0.5l had 

a particularly severe effect on FBI because most of the FREEBREW was sold in 0.8l bottles, 

whereas competing beer brands were marketed mostly in 0.5l bottles.  

                                                           
125 Statement of Claim,para.8. 
126 CME v Czech Republic, para.591. 
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98. Afterwards, FBI’s competitors took full advantage of the situation. They sponsored several 

“analytical” programs on Ruritania’s most popular TV channels, where it was claimed that 

research conducted by the “nation’s most respected medical institution conclusively 

established that consumption of Reyhan concentrate leads to severe health risks”129.  

 

99. Thus, the Respondent’s measures were discriminatory and so that composed a violation of 

the Art. 4(1) of the BIT. 

 

c)Claimant was not provided ‘immediate, full and effective compensation. 

 

100. Under the “Permanent sovereignty over natural resources” Resolution no government is 

entitled to expropriate private property otherwise “the owner shall be paid appropriate 

compensation in accordance with the rules in force in the State taking such measures in the 

exercise of its sovereignty and in accordance with international law”130. 

 

101. The investment law supports the idea that “governments recognize that it would be unfair to 

force an investor to bear the entire cost of change in social policy. These costs, at least under 

certain circumstances, should be borne by a society as a whole”131. 

 

102. In Saluka Investments v. Czech Republic, the tribunal stated that “it is now established in 

international law that States are not liable to pay compensation to a foreign investor when, 

they adopt in a non-discriminatory manner bona fide regulations that are aimed at the 

general welfare”132. As it was stated above, in our case situation is the opposite and all 

criteria were in breach. 

 

103. Under Art. 4(3) BIT: since full, immediate and effective compensation has not been awarded 

to the Claimant, the expropriation is unlawful. The Claimant submits that the expropriation 

of its investments was unlawful as the Respondent failed to pay compensation to the 

Claimant. 

 

                                                           
129 Ibid, para.18. 
130 General Assembly resolution 1803 (XVII) of 14 December 1962, "Permanent sovereignty over natural 
resources", Art. 4.  
131 Courtenay Barklem, Enrique Alberto Prieto-Ríos, p.86. 
132 Saluka Investments v. Czech Republic, para. 255. 
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104. Thus, the Respondent has expropriated Claimant’s investments indirectly.  

 

С. Ruritania didn’t guarantee to CAM the free transfer of payments in connection with an 

Investment. 

 

105. Under the Art. 5(1) BIT: each Contracting State shall guarantee to Investors the free transfer 

of payments in connection with an Investment, in particular - (c) the repayment of loans. 

 

106. As an investment is often a process a number of business decisions have to be taken by 

investors. Thuswise, it would be logical to consider loans as an investment, as it was made 

in Tokio Tokeles v Ukraine case. The Tribunal said: …the Respondent’s obligations with 

respect to “Investment” relate not only to the physical property of Lithuanian investors but 

also to the business operations associated with that physical property”133. 

 

107. In Starrett Housing Corporation case, the Tribunal holds that among the property rights 

taken by the Government on were the Claimants' rights to be repaid their loans made on 

behalf of the Project. Thus, the Claimants are entitled to be compensated for the expropriation 

of these rights.134 

 

108. In our case, despite the repayments and loans are not mentioned in the Art. 1 of the BIT, the 

Claimant emphasizes that this Article should be interpreted in a broad way, and as the loans 

are results of the management of the Claimant’s project so the Respondent is in breach of its 

obligations under Art.5 BIT.  

 
D. Ruritania’s actions violate general principles of international law. 
 

109. Pacta sunt servanda is one of the crucial principles of international law.135This principle is 

contained in the Vienna Convention136, non-fulfillment of this general principle means that there 

has been a breach of the treaty. 

 

110. Under Article 6(2) of the BIT Ruritania undertook to observe any commitments it entered 

into. Pursuant to the Share Purchase Agreement Claimant was guaranteed that the products of 

                                                           
133 Tokio Tokeles v. Ukraine, para. 92. 
134 Starrett Housing Corp. v. Iran, para 362. 
135 Shaw, p. 103. 
136 Vienna Convention on the Law of Treaties, Art.26. 
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FBI do not pose any health threats other than those ordinary for alcoholic beverages. However, 

Ruritania violated this guarantee. 

 

111. On 15 June 2011 the HRI released a report claiming that consumers of FREEBREW beer 

were exposed to a higher risk of cardiac complications due to the effects of its chemical 

ingredient. However, the research of HRI had started long before the awarding of the 

contract between the Claimant and Respondent.137 

 

112. In Metalclad, the Tribunal found that the Claimant was not treated fairly or equitably 

because a Mexican municipality prevented the investor from operating a hazardous waste 

landfill, despite the fact that the Federal Government had encouraged the investment and 

issued all necessary permits to undertake the project.138 

 

113. As Grierson-Weiler and Laird point out, the parties to a contract must observe their mutual 

obligations and act reasonably, honestly and in conformity with the spirit of the law.139 In 

our case the Respondent acted in opposite way as described above.  

 

E.Ruritania is not entitled to rely upon public security principal. 
 

114. Although it is a State’s sovereign right to determine direction of social policy this right should not be 

used arbitrarily and follow criteria must be observed so that the actions are considered to be legal: 

1. the State should protect its  essential interest; 

2. imminent peril should exist; 

3. there should be no other means to protect State’s essential interest. 
 

 

1.Respondent did not protect its essential interest. 

 

115. As both Ruritania is a member of the WTO140  , the TRIPS Agreement and all TRIPS Plus 

agreements are binding on the State. In our case it is important to mention Declaration on the TRIPS 

agreement and public health 141. According to its Art.5(c): each member has the right to determine 

what constitutes a national emergency or other circumstances of extreme urgency, it being 

                                                           
137 Statement of Claim, para. 14. 
138 Metalclad Award, paras 37–59, 74–101. 
139 Muchlinsky, page 284. 
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understood that public health crises. However, no case similar to our case is included with this 

Article as well as nothing could lead to social crisis to impose such measures by the State.  

 

116. Roberto Ago stated that the “essential state interest” that would allow the state to breach its 

obligation must be a vital interest, such as “the survival of a sector of its population”142. 

117. The respondent in the present situation has no grounds to change legislation in the manner it was 

made as nothing could have threatened the health of its population.  

 

2. Respondent was under no grave and imminent peril. 

 

118. As established by the ICJ, “a peril had to be established objectively and that it had to be 

imminent”143.  

 

119. In ADC v. Hungary case the Tribunal considered necessary “to prove some genuine interest 

of the public” in order to use public interest as a valid defense to expropriation144 . There is 

no evidence that the possibility of social collapse has existed, probably, very few people 

were exposed to a higher risk of cardiac complications as a result of the consumption of the 

Freebrew.  That is why the State went beyond authority in this situation. 

 

3.Respondent had other means to protect its essential interest. 

 

120. The course of action taken must be the “only way” available to safeguard that interest of the state. If 

other steps could safeguard the interest, even if they are more difficult or costly to the state, these 

alternative means must be invoked.145 It was also noted in LG&E Arbitration that the danger should 

be “extremely grave”146. In our case, the State had number of alternatives to fight the situation 

and that taken measures should have thus been measures of last resort. 

 
F.Ruritania violated its obligations under international law. 
 
121. Protection of foreign trademark owners is provided under following agreements: the Paris 

Convention and TRIPS Agreement. Ruritania is a signatory to both147.  

 

                                                           
142 Documents of the Thirty-Second Session (1980), 2 Y.B. Int’l L. Comm’n 14, U.N. Doc. 
A/CN.4/SER.A/1980/Add.1 (Part 1). 
143 Gabcıkovo–Nagymaros case, para. 54 
144 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary. para 432. 
145 Gabcikovo–Nagymaros case, at 44-45. 
146 LG&E Energy Corp and ors v Argentina, para 257. 
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122. These arguments ignore widespread implementation of large graphic health warnings and bans on 

misleading descriptors / signs without a related WTO dispute having arisen148.  

 

123. Claimant will demonstrate that Respondent is also in breach of its obligations under public 

international law. 

 

1. The Respondent violated Claimant’s rights under Paris Convention. 
 

124. Article 6 quinquies (A) should be explained in the way - once registered, a trademark must be 

protected.149 So that signatories may not refuse or annul the registration of trademarks.  

 

125. Article 7 bis150  proclaims to refrain from “suppressing or limiting” the exclusive right of the 

trademark owner to use a mark as long as the sale of the product is not contrary to the law. In our 

case, though the sale of products containing Reyhan stayed legal, given the changes in legislation 

were not temporary measures, the State abridged a right of the Claimant proclaimed in Art. 7 bis.  

 

126. Under Art.10bis must be regarded as acts of unfair competition relates to false allegations in the 

course of trade of such a nature as to discredit the establishment, the goods, or the industrial or 

commercial activities, of a competitor. In our case, Media - sponsored by competitors - was actively 

talking about hazardous products of the Claimant, still the information was not proven.151 

 

127. Thus, the Respondent abrogated its obligations under Art.6 quinquies, 7 bis and 10 bis Paris 

Convention. 

 

2.The Respondent is in breach of Art. 16 and 20 TRIPS.  

 

128. Requirements of packaging for all beverages would reduce to the type of confusion set forth 

Art. 16(1), since the appearance of the products would be similar.  As it is stated in the 

Agreement on Technical Barriers to Trade152 : technical regulations should not create 

unnecessary obstacles to international trade and technical regulations shall not be more 

trade-restrictive than necessary to fulfill a legitimate objective.153 Such as, for instance, is 

health. Thus, at the present case, the measures were taken by Ruritania should be considered 
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as an obstacle imposed for the reason which is unknown but the reason actually is 

groundless. Essentially, the rights of the Claimant were legally killed yet pose no hazard to 

life of anyone themselves.  

 

129. Requirements of packaging in our case further offend Article 20 of TRIPS.154 Article 20 

TRIPS requires that the use of a trademark in the course of trade may not be unjustifiably 

encumbered by special requirements. Here, special requirements undermined the main 

purpose and reason underlying trademark protection under the Agreement. 

 

130. The Respondent has not complied with the terms of Article 16 and 20 TRIPS. Therefore, the 

Respondent didn’t honor its obligations under International legislation. 

 
 

IV. Moral damages may be awarded by the present Tribunal for actions committed by the 

government of Ruritania against Messrs Goodfellow and Mr. Straw, which is in 

violation of Article 2 of the BIT 

A. The claim for compensation for moral damages could be considered by the Tribunal 

131. As was recognized in the Lustiania case155 moral damages are «difficult to measure or 

estimate»156 but in spite of this they are «very real»157 and must therefore be compensated.  

1. BIT doesn't preclude the Tribunal to consider the claim of moral damages 

132. Under the article 31 of Draft articles “a State must make full reparation for any “injury” 

caused to another State by an internationally wrongful act”158.Definition of injury given in para.2 

according to which “injury” is “any damage, whether material or moral, caused by the 

internationally wrongful act of a State”159.According to the facts of the case, moral damage was 

caused to Mr. Goodfellow and Mr. Straw by the actions of the Respondent. 

133. The duty to compensate moral damages arises from the general reparation obligation. 

This obligation set out in the Factory at Chorzów case 160  as follows: «it is a principle of 

international law that the breach of an engagement involves an obligation to make reparation in 

an adequate form». As the Respondent has violated obligations set out in Article 2 of the BIT it 

is responsible fo rmoral damages caused by these violations.  

                                                           
154 TRIPS, Art.20. 
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134. In DLP v Yemen case161the tribunal noted that despite of the fact the BIT are intended to 

protect the economic rights of the parties and property rights, the parties may claim for 

compensation for moral damages. According to the Tribunal « it’s generally accepted in most 

legal systems that moral damages also are recovered besides pure economic damages »162. 

135. Analyzing the dispute settlement provisions of the BIT, namely, articles 7 and 8, should 

be deduced that no limitation is stated for the Tribunal to award a compensation for moral 

damages.  

136. Hence, as stated by the international law doctrine, “if applicable law has no salvo on 

awarding compensation for moral harm caused to the investor on investment, than tribunals have 

jurisdiction over the claim.”163 

 

2.The claim could be accepted in the exceptional circumstances 

 

137. As adjudicated in DLP v. Yemen case, a claim for compensation for moral damage could be 

admissible, but in «exceptional circumstances».164 

138. In the Lemire v. Ukraine case165  tribunal emphasized the meaning of the “exceptional 

circumstances”. As was held by the Tribunal: 

«Moral damages can be awarded in exceptional cases, provided that: a)the State’s 

actions imply physical threat, illegal detention or other analogous situations in 

which the ill-treatment contravenes the norms according to which civilized 

nations are expected to act; b) the State’s actions cause a deterioration of health, 

stress, anxiety, other mental suffering such as humiliation, shame and degradation, 

or loss of reputation, credit and social position; and c)both cause and effect are 

grave or substantial.»166 

139. Based on the facts of the case, detention of Mr. Goodfellow and Mr. Straw was unlawful167; 

being in cell of the airport for 10 days should be considered as the ultra vires of the police 

authorities168. Furthermore, the demonstration of their detention record on the most popular 
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channel of Ruritania169 humiliated Mr. Goodfellow’s and Mr.Straw’s honor and dignity, as 

well as the cause the loss of social position and reputation. 

140. These actions of the Ruritania government deemed to the exceptional circumstances, and 

therefore the claim is relevant and is subject to review by the Tribunal. 

 

 B.  The obligation of full protection and security under Art.2 of the BIT was violated 

 

1. Duration of the detention in cell since 23.12.2011 till 3.01.2012 was a ultra vires of the 

authorities 

 

141. Since both Ruritania and Cronos signed the Vienna Convention on the Law of Treaties in 

1987 and 1988 respectively170, the rules set out in it are applicable to their relationship, viz. 

to resolve the dispute. 

 

142. The customary international law outlined in article26 of Vienna Convention the basic 

principle of treaty international law «Pacta sunt servanda»171. This principle implies the 

basic agreement on compliance with the agreements between parties of civil relations. 

Furthermore, in the Vienna convention set forth a rule according to which «a party may not 

invoke the provisions of its internal law as justification for its failure to perform a treaty».172 

 

143. On 15 March 1997 the State of Cronos and the Republic of Ruritania signed the BIT173. This 

agreement entered into force, and its provisions are binding on the parties. Consequently, the 

Respondent cannot invoke domestic law as the basis for the withdrawal from the BIT.  

 

144. On the basis of these provisions, the Claimant submit that the detention was a breach of the 

Ruritania obligations provided in Article 2 of the BIT. The Respondent didn’t provide full 

protection and security to Contifica executives which are assumed in the Article 2 para.2 of 

the BIT. 

145. The principle of treaty interpretation established by the Vienna Convention that requires 

taking into account “any relevant rules of international law applicable in the relations 

between the parties’ should be taken into account”174. 
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146. This principle is reflected in the jurisprudence, e.g. the tribunal in ADF v. United States case 

also held:  

‘that any general requirement to accord “fair and equitable treatment” and “full 

protection and security” must be based upon State practice and judicial or arbitral 

case law or other sources of customary or general international law”175. 

147. In the Topaze case176and the Faulkner case177arbitrators also awarded a set amount for each 

day spent in detention. 

148. Also in the M/V “Saiga” case178, the tribunal held that Saint Vincent and the Grenadines’ 

entitlement to compensation included damages for injury to the crew, their unlawful arrest, 

detention and other forms of ill-treatment. 

 

149. Article 2 para.2 of the BIT states a principle of full protection and security of foreign 

investor and investment.  Actions of the authorities to arrest Mr. Goodfellow and Mr. Straw 

and their detention in in the cell in the Freecity International Airport since 23 December 

2011 till to 3 January 2012179 is a violation of the Respondent’s obligations under the full 

protection and security. For these actions should follow the compensation.  

 

150. In DLP v. Yemen case the Tribunal analyzing the facts of the case recognized that actions of 

the Respondent “were malicious and therefore constitutive of a fault-based liability”180. 

Moreover, in the case BiwaterGauff v Tanzania181 was declared by the tribunal  that 

Tanzanian government actions was “well beyond the ambit of normal contractual 

behavior”182 and also “unjustified by any public purpose”183. 

 

151. The Claimant by drawing an analogy with these cases concluded that Ruritanian actions 

were an ultra vires. The Prosecutor’s Office of Ruritania provided no evidence to support 

criminal intent in actions of Mr. Goodfellow and Mr. Straw. They also had no basis for the 

claim that employees were trying to escape justice. As was explained Mr. Goodfellow and 

Mr. Straw by lawyers, in accordance with the laws of Ruritania they could leave the 
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180DLP v. Yemenpara. 290. 
181BiwaterGauff v. Tanzania case. 
182Ibid. para. 503. 
183Ibid.para.503, 709. 
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country184.  The Claimant believes that these actions are also unjustified by any public 

purpose and caused moral damage to Mr. Goodfellow and Mr. Straw. 

 

2. The broadcast of detention video and commentaries of  a spokesman for the 

Prosecutor's Office was  violation 

 

152. The concept of “Full protection and Security” includes the following: the abstention of the 

host state from interference with the rights of the investor, in particular violations of his or 

her property. However, in the investment law doctrine the approach to interpretation is 

broader and «as a consequence this include obligations from another areas of law, such as 

human rights and fundamental freedoms in national constitutional law»185. 

153. The 1948 Universal Declaration of Human Rights enshrined the principle of human dignity 

in its preamble: ‘recognition of the inherent dignity and of the equal and inalienable rights of 

all members of the human family is the foundation of freedom, justice and peace in the 

world’186.Human dignity is inviolable, it must be respected and protected.  

154. On 23 December 2011 Free TV, the most popular TV channel show a video of Mr. 

Goodfellow and Mr. Straw detention187.  Spokesman for the Prosecutor’s Office made a 

hasty judgment upon the innocence of these persons in the commission of acts of 

corruption188that caused harm to human dignity and reputation of the employees.  

 

C. The claimant is entitled for reparation of moral damages caused by its employees 

155. The concept of moral damages or as it is set forth in Draft Articles non-material damages 

“encompasses loss of loved ones, pain and suffering as well as the affront to sensibilities 

associated with an intrusion on the person, home or private life.”189 As recognized in the 

legal doctrine it comprises 3 elements: 

a) “the various forms of emotional harm, such as indignity, humiliation, shame, defamation, 

injury to reputation and feelings, but also harm resulting from the loss of loved ones and, 

on a more general basis, from the loss of enjoyment of life. 

b) Damagestoreputation.  
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c) legal damages, which means the harm causing violation of an international obligation.”190 

156. The mere fact that moral damages “are difficult to measure or estimate by monetary 

standards makes them none the less real and afford no reason why the injured person should 

not be compensated»191. 

157. In its award, the DLP tribunal noted that the corporation had “suffered a significant injury to 

its credit and reputation and lost its prestige.”192 

158. One noteworthy element of the DLP v. Yemen case award is the fact that monetary 

compensation was also awarded to the corporation to remediate the injury suffered by 

physical persons, based on the tribunal’s observation that the corporation’s “executives 

suffered the stress and anxiety of being harassed, threatened and detained.”193 

159. Authorities' actions concerning the video demonstration on TV caused damage to reputation 

of Mr. Goodfellow and Mr. Straw. These actions also humiliated the honor and dignity of 

Mr. Goodfellow and Mr. Straw. 

 

160. Mr. Goodfellow is the Chief Executive Officer of FBI and an employee of Contifica Spirits 

S.p.A. and Contifica Enterprises PLC. Mr. Straw is the General Counsel of FBI, a member 

of the Board of Directors of Contifica Asset Management Corp (considered an employee 

under the laws of Cronos) and an employee of Contifica Enterprises PLC194. From this fact 

arises that the harm caused to the employees also injury to the reputation of Contifica Asset 

Management.  

 

161. Moreover, after 20 June 2012, when the criminal investigation against them was terminated 

due to insufficient evidence Ruritania authorities didn’t bring no public apologies195 . 

Therefore, the Claimant believe that the public has a developed a bias about Mr. Goodfellow 

and Mr. Straw, which negatively affected on their reputation and also on the reputation of 

Contifica Asset Management Corporation. 

 

162. If we disintegrate those two claims, the claim for damages to individuals and harm caused to 

the reputation of the corporation, as a result, the corporate executives would have had no 

                                                           
190Stephan Wittich, «Non-Material Damage and Monetary Reparation in International Law», 15 Finnish Y.B. 
Int’lL.329 (2004) 

191U.S. v. Germany case at p. 42. 
192DLP v. Yemen, para. 286. 
193DLP v. Yemen, para. 286. 
194Procedural order no.2, para.21. 
195Statement of Claim, para. 25. 
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recourse to arbitration under the treaty «to obtain redress for the harm they had suffered196». 

The Tribunal is the only forum where the executives could have (indirectly) obtained redress 

for the harm suffered. 

 
 

V. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI constitutes a 

recoverable item of damages. 

A. Ruritania violated Art. 2(2) BIT. 

163. Shares of subsidiaries should be treated as investment according to the Art. 2(2) BIT: returns 

from an Investment, as well as returns from reinvested returns, shall enjoy the same 

protection as the original Investment. 

164. Thuswise, the loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI 

constitutes a recoverable item of damages, as it is an inevitable consequence of the act of 

expropriation made by Ruritania. 

165. The loss of the subsidiaries should be protected the same way as the CAM’s loss as 

according to the Art. 1 BIT. At the BIT at hand, "Investment" means “every asset which is 

directly or indirectly invested in accordance with laws and regulations of the Contracting 

State in which territory the Investment is made by Investors of the other Contracting 

State”197. Here, not only Contifica Asset Management Corporation acted as an Investor for 

FBI, but also there were investments made by other companies of the Contifica Group. The 

subsidiaries made investments in the technology, design and equipment of the brewery 

transforming it into a state of the art facility.198 

166. The Investments include in particular, but not exclusively: (b) shares of companies and other 

kinds of interest in companies; 

167. Here, the damages caused amount to USD 380,000,000, which comprises the value of the 

Claimant's interest in FBI before the measures adopted by Ruritania, and the loss of sales.  

B. The loss of the subsidiaries should be included to CAM’s loss. 

168. Case law shows that all the damages are included in the total amount of compensation even 

if these damages have no direct connection with the fact of expropriation. 

169. In PSEG v Turkey, the claimant calculated damages based on the fair market value of the 

investment. The value’ had been accepted as a measure of compensation involved 

                                                           
196Sergey Ripinsky  «Assessing Damages in Investment Disputes: Practice in search of perfect» 
197

BIT,Art.1. 
198

Statement of defense, para.8. 
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“...damage to investments that were at the production stage, not merely in planning or under 

negotiation”...not to damages to productive assets but to the failure to conduct negotiations 

in a proper way and other forms of interference by the Respondent Government’199. The 

Tribunal eventually calculated compensation on the basis of expenses incurred by the 

investor in connection to the investment project. 

170. As was established below, the sums caused not by the loss of sales on the internal market of 

the Respondent the in the abovementioned cases areincluded into the total amount of 

compensation. These sums constitute a recoverable item of damages, and should be 

explained by the Tribunal in the following way: if the expropriation doesn’t take place, these 

damages will not happen. In our case the loss of sales by CAM’s subsidiaries located outside 

of Ruritania is generated by the fact of expropriation that can be seen in the actions of the 

Respondent. Thus, the loss of sales by CAM’s subsidiaries located outside of Ruritania to 

FBI constitutes a recoverable item of damages. 

 

CONCLUSION ON MERITS 

 

171. Respondent has breached its international obligations with respect to expropriation, fair and 

equitable treatment, and full protection and security. Respondent is also in breach of its 

international law obligations with regard to the TRIPS Agreement and Paris Convention. 

Additionally, Claimant requests the tribunal to find that the persecution of FBI executives 

violated the guarantee of full protection and security. As well as, the loss of sales by CAM’s 

subsidiaries located outside of Ruritania to FBI should be constituted a recoverable item of 

damages. 

 

 

 

 

 

 

 

 

                                                           
199PSEG v Turkey, paras 307-308. 
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Relief sought 

1) The Tribunal has jurisdiction over the claims submitted by CAM and those claims are 

admissible in the light of the facts surrounding acquisition of the shares in FBI by CAM 

2) The Tribunal has jurisdiction over CAM’s claims based on the alleged breach of the share 

purchase agreement by the State Property Fund of Ruritania and those claims are admissible 

3) Ruritania violated its obligations under the BIT and International Law 

4) Moral damages may be awarded by the present Tribunal for actions committed by the 

government of Ruritania against Messrs Goodfellow and Straw, which is in violation of Article 2 

of the BIT 

5) The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI constitutes a 

recoverable item of damages 

 

 

 

 

 

 

 

 


