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STATEMENT OF FACTS 

1. FBI, the oldest and largest brewery in Ruritania, was a successful and profit-generating 

asset for countless years, and until 2008 it was owned by the Fund. The financial crisis, 

however, had severe effect also on Ruritania’s economy and led to a significant budget 

deficit. To remedy this situation, the government decided that a number of assets should 

be privatised. As a result, in the beginning of 2008 the Fund, acting pursuant to 

governmental decisions, decided to sell FBI to a private investor and announced an 

international tender. 

2. On 30 June 2008, Contifica Spirits was declared the winner of that tender. It entered 

into a share purchase agreement with Ruritania and acquired all shares in FBI for USD 

300,000,000.  

3. Due to the efforts of the Contifica Group to which the new owner belonged, in a 2010 

nation-wide competition FBI was recognized as “the safest place to work” in Ruritania. 

FBI was integrated into the Contifica group’s global procurement network with various 

subsidiaries.  

4. On 17 March 2010, after considering friendly legal environment from the perspective of 

taxation and investment protection, as a part of the intra-group restructuring the shares 

in FBI were transferred from Contifica Spirits to CAM — the claimant. 

5. FBI’s most famous and popular beer brand is FREEBREW which has a special 

flavouring due to the plant Reyhan. Each bottle of FREEBREW contains 0.03 to 0.05 

grams Reyhan concentrate, and FREEBREW is traditionally sold in 0.8 l bottles.  

6. On 20 November 2010, the Ruritanian parliament adopted the MAB Act. Pursuant to 

the MAB Act, trademarks of beer needed to be written in the same font and colours as 

all the other text on the label. In addition, the MAB Act prohibited sale of alcohol in 

containers of over 0.5 l. 

7. These measures forced FBI to implement a comprehensive reconfiguration of its 

bottling line, while partially suspending bottling line of other brands to allow a limited 

production of FREEBREW in 0.5 l bottles to continue. The reconfiguration was 

completed only in April 2011. 

8. As a result, the FBI’s sales dropped more than a half with the company incurring loss of 

net income of around 10,000,000 USD and loss of revenue of 60%. 
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9. Later on 15 June 2011, the HRI released a report claiming that consumers of 

FREEBREW were exposed to a higher risk of health problems due to the effect of 

Methyldioxidbenzovat which was found in Reyhan concentrate. HRI started its research 

on 1999 and it was based on data analysis where a group of 150 males were observed in 

a period of 10 years. Those persons were obliged to have a daily dosage of 0.15-0.18 

grams of Methyldioxidbenzovat.  

10. Owing to the alleged findings of the research, on 30 June 2011 an ordinance was 

adopted. It required that products containing Reyhan must be labelled with an explicit 

warning. This ordinance was adopted without any consultation with FBI. 

11. FBI, however, discovered that already in 2005 an interim report was sent by the HRI to 

the Ministry of Health and Social Security. 

12. Therefore, on 20 August 2011 FBI wrote to the Ministry that the HRI research failed to 

consider many effects but the Ministry denied this request.  

13. Following the regulations, FBI sales fell by a further 20% with the revenue falling to 

10% of the revenue for the same period of 2009. Furthermore, FBI was forced to 

terminate over half of its employment.  

14. Later on 15 September 2012, FBI’s lenders agreed not to declare default and not to 

enforce their security rights over various FBI assets subject to being provided with an 

additional security package consisting of pledge of (1) all of FBI’s tangible assets (2) all 

shares in FBI and (3) any claims and recovery that CAM may receive in this arbitration.  

15. It is also relevant that earlier on the 1 December 2011 the Prosecutor’s Office of 

Ruritania commenced investigation against Messrs Goodfellow and Straw, executives 

of FBI and Contifica Group.  Their lawyers were told that Messrs Goodfellow and 

Straw may be summoned for an interrogation after the holiday season in the beginning 

of 2012.  

16. Nevertheless on 23 December 2011 they were detained in airport. Although under 

Ruritanian law they were free to leave the country pending investigations, they were 

told by police officers that they were being detained to stop them from “fleeing justice”.  

17. A video of their detention was translated to most popular TV channel in Ruritania. In an 

interview with the channel’s spokesman the Prosecutor’s Office said that “Ruritania will 

not let people responsible for corruption escape investigation”. 
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18. On 3 January 2012, however, both executives were released without any explanation. 

The criminal investigation was terminated due to insufficient evidence.  

19. Ruritanian authorities never apologised for the detentions or offered any compensation. 

20. CAM, the claimant, repeatedly offered to the Republic of Ruritania to settle the dispute 

amicably. It even wrote to the President and the Minister of Foreign Affairs on 10 

December 2011. 
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“For the powerful, crimes are those that others commit”,1 no less as for the respondent state 

are the attempts of others to seek legal protection2 whilst concealment 

of information3 and adoption of destructive regulations4 

are no crimes at all. 

ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER CAM’S CLAIMS AND 

THOSE CLAIMS ARE ADMISSIBLE DESPITE RURITANIA’S 

ALLEGATIONS TO THE CONTRARY  

21. Ruritania — the respondent — contests both jurisdiction of this tribunal as well as 

admissibility of CAM’s — the claimant’s — claims.5 That contestation, however, is 

unfounded. First, despite what Ruritania argues, the present tribunal has jurisdiction to 

decide CAM’s claims since all necessary jurisdictional conditions are met. Second, 

CAM’s claims are admissible too, and Ruritania’s allegations to the contrary are 

without any merit. 

A. Since all necessary jurisdictional conditions are met, the tribunal has 

jurisdiction over CAM’s claims 

22. For this tribunal to have jurisdiction over the present case, certain jurisdictional criteria 

must be met. These criteria are provided in Arts. 8(1) and 8(2) of the Ruritania-Cronos 

BIT — the clauses concerning dispute resolution.6 

23. Art. 8(1) of the Ruritania-Cronos BIT provides that 

“Disputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State under this Treaty should as far as 

possible be settled amicably between the parties to the dispute. A dispute, 

which cannot be settled amicably within a period of three months from 

written notification of a claim by the Investor, shall be submitted to 
international arbitration if the investor so wishes [underlining added].” 

                                                

1 Chomsky and Barsamian (2005), p. 73. 

2 Resp. ex. RX1, p. 24. 

3 See, St. cl., pp. 4-5, ¶¶ 15-16; Ex. 1, appendix 7, section 9.2.1. 

4 See, St. cl., pp. 3-6, ¶¶ 10-21. 

5 St. def., pp. 21-22, ¶¶ 2-12. 

6 Similarly: Chevron v. Ecuador, pp. 102, 105, ¶¶ 203, 212. 
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24. Art. 8(2) supplements Art. 8(1) of the Ruritania-Cronos BIT by providing that 

“[..] the Contracting States declare that they unreservedly and bindingly 

consent that the Investor shall submit the dispute at its choosing to an ad hoc 

arbitral tribunal which is established in accordance with the rules of the 

United Nations Commission on International Trade Law (UNCITRAL) as in 

force at the commencement of the proceedings seated in Fairyland with any 

of the following institutions (at the investor’s choice) acting as the 

appointing authority and providing administrative services in connections 

with the arbitration — [..] the German Institution of Arbitration (DIS) 

[underlining added] [.]” 

25. Both of the cited articles — Art. 8(1) and Art. 8(2) — contain several jurisdictional 

criteria for a dispute to be decided in international arbitration. First, there has to be a 

dispute concerning an investment. Second, there needs to be an investment. Third, there 

also needs to be a host state and an investor having the nationality of the home state. 

Furthermore, there must additionally exist consent between the investor and the host 

state to submit the dispute for resolution in international arbitration.7 

26. Even though the Ruritania-Cronos BIT thus provides for altogether four of these 

jurisdictional criteria, Ruritania has expressly contested neither of them. Ruritatia, by 

referring to ‘abuse of process’, lack of a bona fide investment and ‘treaty shopping’, has 

rather expressed general objections to jurisdiction as such.8 The only jurisdictional 

criterion that Ruritania has, arguably, contested specifically is that of an ‘investment’ 

(Ruritania states that “CAM’s shareholding in FBI is not a bona fide investment covered 

by the BIT”).9 Furthermore, the tribunal too, by ordering the parties to address the issue 

“[w]hether the [t]ribunal has jurisdiction”,10 has not referred to any specific requirement 

but rather to jurisdiction in its entirety. Therefore, considering these circumstances and 

the importance of having jurisdiction in the first place, below CAM addresses all of the 

mentioned jurisdictional criteria to show that they all are met and that this tribunal has 

jurisdiction. 

1. The ‘consent’ criterion is met since both CAM and Ruritania have 

validly consented to the tribunal’s jurisdiction 

27. One of the ways a state can express its consent to arbitration with an investor is to 

                                                
7 See, e.g. Dolzer and Schreuer (2012), pp. 245-264. 
8 St. def., pp. 21-22, ¶¶ 2-9. 

9 St. def., p. 22, ¶ 9. 

10 Proc. ord. 1, p. 26, ¶ 5. 
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provide an offer to such arbitration in a BIT.11 Here, in Art. 8(2)(a) of the Ruritania-

Cronos BIT, Ruritania has clearly provided such an offer. Thus, in Art. 8(2)(a) of the 

Ruritania-Cronos BIT Ruritania as one of the contracting states12 to that BIT has stated 

that it “unreservedly and bindingly consent[s] that the Investor shall submit the dispute 

at its choosing to an ad hoc arbitral tribunal [underlining added] [.]” Consequently, 

Ruritania has clearly and expressly given its consent for arbitration with an investor. 

28. As regards the consent of an investor (see on CAM as an investor ¶¶ 30-33 below), one 

of the ways an investor can express it is to accept the state’s offer by instituting 

arbitration.13 And that is precisely what CAM did here. Thus, pursuant to the conditions 

above, CAM, by filing the St. cl., expressly instituted an ad hoc arbitration in Fairlyland 

administered by DIS in accordance with the UNCITRAL Arbitration Rules.14 

29. Therefore, since Ruritania has given its consent to the arbitration by providing an offer 

in the Ruritania-Cronos BIT and CAM has given its consent by instituting the 

arbitration, there is consensus and the ‘consent’ criterion for jurisdiction is met. 

2. The “personal” criterion is met as well since both states — Ruritania 

and Cronos — are parties to the Ruritania-Cronos BIT, and CAM 

constitutes an investor under that BIT 

30. The fact that both states — Ruritania and Cronos — are contracting states to the 

Ruritania-Cronos BIT and that it is not disputed is clearly established.15 

31. The fact that CAM is an investor arises from Art. 1(3)(b) which provides that 

“The term ‘Investor’ means with regards to each Contracting State any 

entity which is established in accordance with, and recognised as a legal 

person by the law of that Contracting State, irrespective of whether or not its 

liabilities are limited and whether or not it is a profit seeking company, 

agency, association or firm which is the owner, possessor or shareholder of 

an Investment in the territory of the other Contracting State.” 

32. Considering the text of Art. 1(3)(b) of the Ruritania-Cronos BIT and that CAM is an 

                                                

11 See similarly Muchlinski and Ortino et. al. (eds.) (2008), pp. 831, 836; RosInvest v. Russia, 

¶¶ 70-75. 

12 St. cl., p. 2, ¶ 1; preamble and Art. 12 of the Ruritania-Cronos BIT; St. def., p. 21, ¶ 2. 

13 Muchlinski and Ortino et. al. (eds.) (2008), pp. 831, 836-837. 

14 St. cl., p. 2, ¶ 1. 

15 St. cl., p. 2, ¶ 1; preamble and Art. 12 of the Ruritania-Cronos BIT; St. def., p. 21, ¶ 2. 
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entity — a company in particular — established in accordance with and recognised as a 

legal person by the law of Cronos,16 a contracting state to the Ruritania-Cronos BIT,17 

and that CAM is an owner and shareholder of an investment in the territory of Ruritania 

as the other contracting state (see regarding CAM as the owner and shareholder of an 

investment ¶¶ 35-55), CAM fulfils the criteria and qualifies as an investor under the 

Ruritania-Cronos BIT. 

33. Taking into account that Ruritania and Cronos are both contracting states to the 

Ruritatinia-Cronos BIT and that CAM is an investor under that BIT, the ‘personal’ 

jurisdictional criterion is met. 

3. The “subject matter” criterion is met since CAM has made an 

investment in Ruritania and CAM and Ruritania have a legal dispute 

concerning that investment 

34. This tribunal, being constituted under the Ruritania-Cronos BIT, is bound by Art. 8(1) 

of that BIT pursuant to which those are “disputes concerning [i]nvestments” that may be 

submitted to arbitration. Consequently, since only those are the matters that may come 

within the sphere of competence of this tribunal, its jurisdiction is limited to only those 

matters, that is, to disputes concerning investments. As in the present case there is both 

a dispute and an investment out of which the dispute arises, the tribunal has jurisdiction 

to decide this case and Ruritania’s objections to the contrary are meritless. 

a. By acquiring FBI shares and the related intellectual property 

rights as well as other assets, such as trade-names, CAM has made 

an investment in Ruritatia 

35. What constitutes an investment under the Ruritania-Cronos BIT is clearly defined by 

that BIT itself. In particular, Art. 1(1)(b) provides that investments include shares of 

companies and other kinds of interest in companies, whereas pursuant to Art. 1(1)(d) 

investments additionally include intellectual property rights, in particular copyrights and 

related rights, patents, utility-model patents, industrial designs, trademarks, plant variety 

rights. Moreover, investments under Art. 1(1)(e) of the same BIT include also trade-

names, trade and business secrets, technical processes, know-how, and good-will. 

                                                

16 St. cl., p. 2, ¶ 2. 

17 St. cl., p. 2, ¶ 1; preamble and Art. 12 of the Ruritania-Cronos BIT. 
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36. CAM in the present case owns virtually all of the mentioned objects, which are located 

in Ruritania, and thus is an investor owning investments in Ruritania. First, CAM owns 

shares in FBI18 thereby qualifying itself as an investor having an investment under 

Art. 1(1)(b) of the Ruritania-Cronos BIT. Second, CAM, according to Art. 1(1)(e) of the 

Ruritania-Cronos BIT, has also another investment in Ruritania, namely, the intellectual 

property rights used by FBI, including trademarks and trade dress registrations.19 Third, 

CAM naturally owns some investments in the sense of Art. 1(1)(e) of the Ruritania-

Cronos BIT too. Thus, by the FBI bottling line being reconfigured by April 201120 

when CAM already owned FBI,21 CAM inevitably owns and possesses, at least 

indirectly, the respective technical processes and know-how no less than the goodwill of 

the FBI due to the popularity of FREEBREW and it being the oldest and the largest 

brewery in Ruritania.22 Therefore, it can be seen that under the Ruritania-Cronos BIT — 

the law directly governing what is an investment in the present case — CAM clearly is 

an investor having several investments in Ruritania and thus fulfilling the necessary 

jurisdictional criteria of ‘investment’. 

b. For CAM to have made an investment in Ruritania, no additional 

criteria under the Salini test or of good faith (bona fide) are 

applicable 

37. Notwithstanding the above, CAM acknowledges the possibility that Ruritania as the 

respondent might argue that for there to be an investment the so called Salini test has to 

be fulfilled. However, that view cannot and should not be supported because the Salini 

test is relevant only in ICSID arbitrations where Art. 25 of the ICSID Convention and 

its undefined concept of ‘investment’ come into play. Here, by way of comparison, 

neither the ICSID Convention is applied, nor is its concept of ‘investment’, nor 

consequently the Salini test, since it is beyond the powers of a tribunal to import into the 

definition of “investor” some additional requirements.23 Therefore, any possible 

reference by Ruritania to the Salini test cannot have any relevance in the present case. 

                                                

18 Proc. ord. 2, p. 30, ¶ 13. 

19 St. cl., p. 3, ¶ 9. 

20 St. cl., p. 4, ¶ 12. 

21 St. cl., p. 3, ¶ 9. 

22 St. cl., p. 2, ¶ 5. 

23 See similarly Saluka v. Czech Republic, ¶ 229. 
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38. CAM has additionally noted that Ruritania alleges that there can be no investment if it 

has not been made bona fide or in good faith.24 Such allegation is meritless, as the 

Ruritania-Cronos BIT does not envisage application of any of such criteria. Moreover, 

not only the BIT applicable in the present case does not provide for evaluation of the 

investment through the lens of good faith, but also the ordinary meaning of an 

“investment” does not pertain to matters of its legality or good faith.25 Therefore, the 

matter whether CAM has made an investment also does not need to and cannot be 

viewed against the concept of bona fide or good faith. 

39. In addition, any implication of applicability of any additional criteria, such as the ones 

mentioned above and referred to by Ruritania, is incompatible with the requirement of 

Art. 31(1) of the VCLT26 to interpret treaties and their terms in accordance with their  

ordinary meaning. 

c. Even if the Salini criteria were applicable to determine whether 

CAM has made an investment, those criteria would be met 

40. Regardless of the above, should the criteria developed by the Salini and the relevant 

subsequent cases be, for any reason whatsoever, considered in this case, then those 

criteria would be met. Thus, the present circumstances there has been not only 

substantial commitment by CAM, but its investment also lasts a certain duration, there 

is an element of risk for CAM, the investment makes contribution to Ruritania’s as the 

host state’s economic development, and there is also regularity of profit. 

a. Substantial contribution or commitment 

41. One of the Salini criteria that an investment should possess is substantial contribution or 

commitment.27 Substantial contribution or commitment, as found in arbitral practice, 

includes, among other things, human and financial resources,28 loans and work,29 

                                                

24 St. def., p. 22, ¶ 9. 

25 Dolzer and Schreuer (2012), p. 71; Fakes v. Turkey, p. 36, ¶ 112. 

26 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 

27 January 1980), UNTS, vol. 1155, p. 331. See also Yukos v. Russia, ¶ 411; Saluka v. 

Czech Republic, ¶ 241. 

27 Salini v. Morocco, ¶ 52. 

28 SGS Société v. Philippines, ¶ 45(b); RFCC v. Morocco, ¶ 61; Bayindir v. Pakistan., ¶ 131. 

29 LESI v. Algeria, ¶ 73(i). 
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whether it was in money, in kind or in industry.30 

42. Even though there are no precise statistics available with regard to the CAM’s 

commitment or contribution in terms of human resources and know-how, there can be 

no doubts that it has been provided. Thus, a number of CAM’s and Contifica group 

employees have become also FBI’s employees.31 Furthermore, by becoming employees 

of FBI, they have thus necessarily brought their knowledge, know-how and experience 

to Ruritania. Consequently, by acquiring the FBI’s shares and thereby indirectly starting 

operations in Ruritania, CAM has committed and contributed both its human resources 

as well as its know how. 

43. Furthermore, while CAM was the owner of FBI, FBI implemented comprehensive 

reconfiguration of its bottling line for FREEBREW.32 The precise costs of the 

reconfiguration are not available. But it is clear and ought to be accepted as a fact that 

the costs for the comprehensive reconfiguration of Ruritania’s oldest and largest 

brewery’s33 bottling line of its most popular beer34 are substantial. By way of 

comparison, the costs for reconfiguration or upgrade of bottling or packaging lines in 

Asia have ranged in millions of dollars.35 Therefore, despite of the lack of a precise 

number, it is nevertheless sufficiently clear that during the CAM’s ownership of the 

FBI’s shares there has been substantial commitment or contribution. 

44. But the provision of human resources, know-how, reconfiguration of the FBI’s bottling 

line for FREEBREW is not the only substantial commitment or contribution CAM has 

made. Due to CAM’s efforts, FBI also secured the credit facilities granted to it by its 

creditors.36 Moreover, in order to secure those credit facilities and to withhold the 

creditors from enforcing their claims, which could possibly lead to FBI’s insolvency, 

CAM pledged all of its shares in FBI as well as any claims and recoveries in this 

                                                

30 Historical Salvors v. Malaysia, ¶ 109. 

31 St. cl., p. 6, ¶ 22; Proc. ord. 2, pp. 30-31, ¶ 21. 

32 St. cl., p. 4, ¶ 12. 

33 St. cl., p. 2, ¶ 5. 

34 St. cl., p. 2, ¶ 5. 

35 APBPFU Singapore; APBS Packaging Line. 

36 St. cl., p. 5, ¶ 21. 
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arbitration.37 Consequently, CAM has, in addition to the other contributions, also 

ensured FBI’s access to financial resources as well as has directly put at stake its own 

assets. Hence, it has thereby made the necessary substantial commitment or contribution 

as required by the Salini test. 

b. Certain duration 

45. The next Salini criterion a purported investment should comply with is the requirement 

that the investment ought to last for certain duration.38 This criterion may be satisfied if 

the purported investment lasts at least two years.39 

46. CAM’s investment in FBI undeniably complies with the criterion of the certain duration 

of the investment. The starting point for CAM’s investment — its acquisition of the 

shares in FBI — was 17 March 2010. Since then, three and a half years have passed. 

Consequently, the CAM’s investment has been lasting for a certain duration of three 

and a half years. Therefore, as this period satisfies the Salini criterion of at least two 

years, CAM’s investment complies also with the “certain duration” criterion. 

c. Element of risk 

47. The third Salini criterion is the element of risk.40 According to well-established practice, 

risk is inherent in any long-term commercial contract41 and similarly also in any long-

term commercial activity, as it implies the risk of no commercial success. Furthermore, 

the risk may be constituted by the political and economic climate of the host state.42 

48. With respect to the present case, the criterion requiring an element of risk is by all 

means met. For one thing, CAM’s commercial activities in Ruritania through FBI, as 

any commercial activities, have their inherent risk of no commercial success. For 

another thing, also the very existence of this dispute is to be seen as an indication of the 

                                                

37 St. cl., p. 6, ¶ 21. 

38 Salini v. Morocco, ¶ 52. 

39 RFCC v. Morocco, ¶ 62; Salini v. Morocco, ¶ 54; Jan de Nul v. Egypt, ¶ 93; Historical 

Salvors v. Malaysia, ¶ 110. 

40 Salini v. Morocco, ¶ 52. 

41 Helnan v. Egypt, ¶ 77. 

42 Kardassopoulos v. Georgia, ¶ 117. 
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required element of risk.43 Hence, there is also the required element of risk. 

d. Contribution to the host state’s economic development 

49. The last of the Salini criteria is the contribution to the host state’s economic 

development.44 This criterion, as can be seen from a number of arbitral awards, implies, 

in addition to its ordinary connotation, also advancement of public interest,45 of which 

building a highway is a one example.46 But in any event the tribunals have a 

considerable margin of appreciation in evaluating whether there has been the required 

contribution.47 And in realising this margin of appreciation the tribunals are advised to 

apply this criterion flexibly and to include into it also any development of human 

potential as well as any political and social development.48 

50. The investment made by CAM, viewed in the light of the above, meets the criteria of 

contribution to the host state’s — Ruritania’s — development. First, it may be assumed 

with sufficient certainty that by being the Ruritania’s largest brewery FBI — CAM’s 

investment — pays substantial amount of taxes to Ruritania thereby contributing to 

Ruritania’s general public welfare. Second, operation of FBI provides employment in 

Ruritania49 thus also ensuring a public interest and contributing to the benefit of its 

public. Third and last, FBI also stimulates the Ruritania’s economic by making sales 

and involving in its operations — whether directly or indirectly — other economic 

operators based in Ruritania. In conclusion, the mentioned factors indicate that the 

operation of FBI as the CAM’s investment guarantee substantial inflow of funds into 

Ruritania’s budget and secure employment for its population consequently making 

contribution to the Ruritania’s economic development and meeting the last Salini 

criterion. 

d. Even if the requirement for the investment to be made bona fide 

or in good faith was applied, CAM would nevertheless have made 

                                                

43 Schreuer (2009), p. 131, ¶ 163; Fedax v. Venezuela, ¶ 40. 

44 Salini v. Morocco, ¶ 52. 

45 See, e. g. Fedax v. Venezuela, ¶ 42. 

46 Mitchell v. Congo, ¶ 30. 

47 Schreuer (2009), pp. 133-134, ¶ 172. 

48 Schreuer (2009), p. 134, ¶ 174. 

49 See furthermore St. cl., p. 3, ¶ 8. 
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an investment 

51. Ruritania — the respondent — has argued that CAM’s investment does not qualify as a 

bona fide investment made in good faith;50 this is not so. Even assuming there were any 

legal grounds to invoke good faith as a qualifying criterion for there to be an 

investment, there can be no doubts that it would be met; everything CAM and Contifica 

group as a whole have done has been done in good faith. 

52. Any investors is allowed seek legal protection under any scheme provided by the laws 

of the host country.51 Such corporate planning is, in fact, something that is encouraged, 

not discouraged.52 Therefore, while the aim of a corporate restructuring of investments 

is to protect those investments against breaches of the investor’s rights by the host state, 

it is a perfectly legitimate conduct insofar as it concerns future disputes.53 

53. Such nationality planning could theoretically amount to restructuring of investment 

made in bad faith only in exceptional cases. Thus, tribunals may evaluate the 

chronology of the specific restructuring events and foreseeability of the dispute54 to 

determine if a dispute had already arisen before the restructuring took place. In addition, 

it could also be examined whether the investment is made for engaging in economic 

activity or whether it is made for the sole purpose of bringing international litigation 

against.55 

54. The present case, however, does not meet any of those illegitimacy criteria. Here, the 

restructuring was made for a completely legitimate commercial purpose to attain an 

advantageous legal environment and to have a friendly and commercially convenient 

tax regime.56 Besides, the restructuring at hand was only part of larger intra-group 

restructuring57 and thus did not constitute a single transaction for allegedly fraudulent 

corporate manipulations as Ruritania, the respondent, would like to present it.  

                                                

50 St. def., p. 22, ¶ 9. 

51 CME v. Czech Republic, ¶ 419. 

52 Soufraki v. Arab Emirates, ¶ 83. 

53 Mobil v. Venezuela, ¶ 204. 

54 Aguas v. Bolivia., ¶¶ 328-333; Phoenix v. Czech Republic, ¶ 142. 

55 Phoenix v. Czech Republic, ¶ 142. 

56 Resp. ex. RX1, p. 24.  

57 St. cl., 3, ¶ 9. 
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Moreover, the restructuring involved CAM as a genuine corporate entity with over 

thirty subsidiaries which was part of the Contifica Group for seven years before it 

acquired the shares in FBI.58 Furthermore, Rurtania not only knew of the restructuring 

considering that it registered the new ownership and thus publicly acknowledged the 

transfer of the shares in FBI,59 but also, acting through the Fund, expressly 

acknowledged the option for Contifica Spirits (the owner of the FBI shares before 

CAM) to assign the rights arising out of the SPA to any other company — therefore 

also CAM — in the Contifica Group.60 Additionally, there was no dispute on 17 March 

201061 when the restructuring took place since the object of the dispute — the disputed 

legislation — was adopted only on 20 November 2010.62 Furthermore, the dispute was 

not also foreseeable then since before the adoption of the disputed legislation there were 

only incredibly vague phrases were mentioned about fight against use of alcohol63 by a 

party that, according to surveys, could also not secure majority in the parliament.64 

Lastly, the claim under the Ruritania-Cronos BIT was brought only two years after65 the 

restructuring when all other amicable means proved to be unsuccessful.66 

55. Considering all of the numerous facts and circumstances above, it can clearly be seen 

that the purpose of the restructuring was not initiation of the present claim but 

legitimate commercial purposes and that actions pertaining to bad faith conduct do not 

exist in this case. Therefore, this Tribunal has jurisdiction. 

e. Lastly, there is a dispute between CAM and Ruritania, and it 

concerns CAM’s investment 

56. Another of the substantive jurisdictional criteria under Art. 8(1) of the Ruritania-Cronos 

BIT is the requirement that there be a dispute concerning an investment. Such dispute is 

                                                

58 Proc. ord. 2, p. 30, ¶ 18. 

59 Proc. ord. 2, p. 30, ¶ 13. 

60 Cl. ex. 1, p. 18, appendix 7, section 9.2.1. 

61 St. Cl., p. 3, ¶ 9. 

62 Proc. ord. 2, p. 31, ¶ 26. 

63 Proc. ord. 2, p. 29, ¶ 9. 

64 Proc. ord. 3, p. 35, ¶ 19. 

65 See St. cl., p. 3, ¶ 9; St. cl., p. 1. 

66 St. cl., p. 7, ¶ 27; Proc. ord. 3, p. 35, ¶ 15. 
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a disagreement between the parties about their legal rights or obligations,67 and the 

controversy must concern the existence or scope of a legal right or obligation.68 

Moreover, there will be a dispute if legal remedies such as damages are sought and if 

the asserted legal rights are based on, for example, treaties or legislation.69 

57. Here, the present controversy between CAM and Ruritania clearly is a legal dispute 

concerning CAM’s investment. Both parties have a controversy and thus a disagreement 

whether CAM is entitled to the rights guaranteed by the Ruritania-Cronos BIT to 

investors. Both parties in this regard hold conflicting legal views as to whether there 

exists an investment by CAM at all.70 Moreover, CAM is seeking a legal remedy in the 

form of damages71 and asserts its legal rights on the basis of the Ruritania-Cronos 

BIT.72 These all factors accordingly indicate that the controversy between CAM and 

Ruritania indeed is a dispute concerning an investment as required by Art. 8(1) of the 

Ruritania-Cronos BIT. 

4. The “temporal” criterion is met too 

58. The last criterion under both the Ruritania-Cronos BIT and general international law is 

that a dispute has to satisfy the time limits in the respective BIT as to standing as well as 

to the rise of the cause of action.73 This means that, first, the Ruritania-Cronos BIT had 

to already be in force when the present dispute arose as well as when the present claim 

was initiated. Second, it also requires that before the emergence of this dispute and the 

initiation of this claim regarding violation of the Ruritania-Cronos BIT CAM and its 

investment should have already enjoyed the protection of the Ruritania-Cronos BIT. 

59. With regard to the first aspect — whether the Ruritania-Cronos BIT was in force at the 

time the present dispute emerged and this claim was initiated —, it was. The present 

BIT, as far as can be established from the available facts, entered into force sometime 

                                                

67 Suez v. Argentina, ¶ 34. 

68 Settlement of Investment Disputes, p. 28. 

69 Schreuer (2009), p. 99, ¶ 60. 

70 See, e. g. St. cl., pp. 3, 6-7, ¶¶ 9, 26, 28; St. def., p. 22, ¶ 9. 

71 St. cl., pp. 7-8, ¶¶ 28, 30-32. 

72 St. cl., pp. 7-8, ¶¶ 28-32. 

73 Sornarajah (2010), p. 307. 
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around 1997 or 1998.74 Whereas the present dispute emerged significantly later in the 

fall of 2010 when the disputed legislation was adopted,75 and the present claim was 

initiated only in 2012.76 Thus, since the both of the relevant events occurred while the 

Ruritania-Cronos BIT was in force, the first aspect of the “temporal” criterion has been 

complied with. 

60. With respect to the second temporal aspect — the question whether this dispute 

emerged and this claim was instituted after CAM and its investment came under the 

protection of the Ruritania-Cronos BIT —, this requirement aspect has already been 

analysed above and is met. 

61. Taking into account the above, CAM has met all possibly applicable jurisdictional 

requirements and therefore this Tribunal has jurisdiction to decide this case. 

B. CAM’s claims are admissible as none of the facts surrounding CAM’s 

acquisition of FBI’s shares makes them inadmissible 

1. The required pre-arbitration procedure — an attempt to settle the 

dispute amicably within three months — has been complied with 

62. The Ruritania-Cronos BIT, in Art. 8(1), provides for the so called waiting period of 

three months from the moment the investor provides a written notification of its claim. 

Since in the present case CAM, the investor, provided the required written notification 

to Ruritania’s, the respondent’s, president on 31 May 2012,77 the waiting period of three 

months passed on 31 July 2012. Considering that CAM brought its claim against 

Ruritania even later on 15 September 2012,78 the required waiting period has been 

complied with. 

2. Moreover, the nationality planning exercised by Contifica Group was 

legitimate, and the CAM’s claim is not an abuse of process 

63. Ruritania has also argued that due to the corporate restructuring within the Contifica 

Group and the allegedly specific timing of CAM’s claim it constitutes abuse of process 

                                                

74 St. cl., p. 2, ¶ 1; Cl. ex. 1, p. 17; St. def., p. 21, ¶ 2. 

75 St. cl., p. 3, ¶ 10. 

76 St. cl., p. 1. 

77 Proc. ord. 2, p. 30, ¶ 14. 

78 St. cl., p. 1. 



 

– 14 – 

and therefore should be regarded as inadmissible.79 

64. Ruritania’s allegations in that regard are unmerited. Not only all the facts and 

circumstances, as already examined above, lead to a conclusion that there has been 

nothing illegitimate or abusive in the conduct of Contifica Group or CAM, but also the 

timing of the claim80 and the nominal purchase price are commercially reasonable 

steps81 in order not construe the transfer tax efficiently. 

65. Taking account of the above, there are no grounds to dismiss the present claim as 

indamissble. 

II. THE TRIBUNAL HAS JURISDICTION ALSO OVER THOSE CAM’S 

CLAIMS WHICH ARE BASED ON THE FUND’S BREACH OF THE 

SHARE PURCHASE AGREEMENT AND THOSE CLAIMS ARE 

ADMISSIBLE 

A. The wording of the arbitration clause in the Ruritania-Cronos BIT and its 

scope encompasses also contractual disputes if they concern an investment 

66. The wording of Art. 8(1) of the Ruritania-Cronos BIT confers this Tribunal competence 

over “[d]isputes concerning [i]nvestments” as opposed to, for example, disputes arising 

directly out of investments. It has been established that such consent clauses encompass 

disputes that go beyond the interpretation and application of a BIT itself and include 

also disputes that arise from a contract in connection with the investment.82 Therefore, 

this Tribunal has competence over the Ruritania’s breach of the warranty clause in the 

SPA agreement due to the broad wording of Art. 8(1) of the Ruritania-Cronos BIT 

by itself alone. 

B. In any event, pursuant to the ‘umbrella clause’ in the Ruritania-Cronos 

BIT, the tribunal has jurisdiction also over those CAM’s claims which are 

based on the Fund’s breach of the warranty clause in the SPA  

67. Art. 6(2) of the Ruritania-Cronos BIT provides for the so called umbrella or observance 

                                                

79 St. def., pp. 21-22, ¶¶ 3-9. 

80 Millicom v. Senegal, ¶ 84. 

81 Société Générale v. Dominican, ¶ 36. 

82 Dolzer and Schreuer (2012), p. 260; Salini v. Morocco, ¶ 61; Compañía de Aguas v. 

Argentina, ¶ 55; SGS Société v. Philippines., ¶¶ 131-5; Chevron v. Ecuador, ¶¶ 203, 209–

11; SGS v. Paraguay, ¶¶ 129, 183; Alpha v. Ukraine, ¶ 243. 
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of undertakings clause in the following terms: 

“Each Contracting State shall fulfil any other obligations it may have 

entered into with an Investor or an Investment of an Investor of the other 

Contracting State.” 

68. That clause is a provision guaranteeing the observance on behalf of Ruritania as a host 

state of its obligations towards CAM as an investor, and it bring contractual and other 

commitments under the protective umbrella of the Ruritania-Cronos BIT.83 Historically 

they have been given the same meaning and effect since in 1959 the German 

Government informed the German Parliament that the effect of an umbrella clause is 

that its violation accordingly will also amount to a violation of the international legal 

obligation contained in the relevant treaty,84 which in the case at hand is Ruritania-

Cronos BIT. 

69. Considering the above, when the Fund as a state entity being established by Ruritania85 

and acting pursuant to governmental decisions when concluding the SPA86 undertook to 

warrant in the SPA87 that FBI products do not pose health risks, this obligation under 

the warranty was elevated to the level of the Ruritania-Cronos BIT under Art. 6(2). 

Consequently, this Tribunal has competence under the same Art. 6(2) the Ruritania-

Cronos BIT to decide also whether Ruritania or its Fund breached the SPA and the 

warranty clause in it.  

C. The fact that the SPA was concluded not by Ruritania itself but by the 

Fund does not affect the tribunal’s competence because the breach of the 

SPA is in any event attributable to Ruritania 

70. Considering that the Fund was a public entity established by Ruritania and acting 

pursuant to go governmental orders (see ¶ 69) as well as that its chief officers are 

appointed by Ruritania and that in may make periodic distributions to Ruritania and in 

the event of its dissolution all its assets and liabilities pass to Ruritania,88 it and its 

                                                

83  Dolzer and Schreuer (2012), p. 166. 

84 Dolzer and Schreuer (2012), p. 167. 

85 St. cl., p. 2, 5. 

86 St. cl., p. 3, ¶ 6. 

87 Cl. Ex. 1, appendix 7, section 9.2.1. 

88 Proc. ord. 2, p. 29, ¶ 5. 
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actions clearly are rooted in the sovereign and public authority of Ruritania to which, 

under the mentioned facts, it has very close connections in a various ways. 

Consequently, its actions are attributable to Ruritania under Arts. 5 and 8 of the ILC 

Articles on State Responsibility89 and it does not for the Tribunal to decide this claim 

that the SPA itself is not concluded with Ruritania as the respondent in the present 

proceedings. 

71. Taking into account the above, this Tribunal is competent to decide also the matter 

whether Ruritania in the person of the Fund breached the warranty in the SPA. 

III. BY ADOPTING THE MAB ACT AND THE LABELLING 

REQUIREMENTS RURITANIA INDIRECTLY EXPROPRIATED 

CAM’S INVESTMENT AND VIOLATED FAIR AND EQUITABLE 

TREATMENT STANDARD, AND MUST THEREFORE 

COMPENSATE FOR THE DAMAGE CAUSED 

A. The MAB Act and the labelling requirements adopted by Ruritania had 

an effect which resulted in indirect expropriation of CAM’s investment 

72. While there might not exist a generally accepted definition of expropriation, in its 

original essence expropriation is deprivation of a right or property either as such, or by 

permanent transfer of the power of control management by a state organ. 90 Indirectly 

expropriation occurs when the host state deprives the owner of his property rights 

through regulatory measures.91 The indirect expropriation may be found case-by-case 

through analysis of specific facts.92  

73. CAM submits that intensity of the actions of Ruritania has caused substantial loss of 

value of CAM’s investment.93 The substantial effect can be analysed in three stages. 

First, whether the regulatory measures of Ruritania amount to a taking. Second, whether 

the taking results in finding of expropriation. Third, if expropriation has occurred, 

                                                

89 ILC (2001), Arts. 5 and 8. 

90 Brownlie (2008), p. 531. 

91 Sasse (2011), p. 55. 

92 Reinisch (2008),  p. 438. See also: Generation Ukraine v. Ukraine, ¶¶ 20, 29. 

93 Reinisch (2008), p. 434.  
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whether it is lawful under the Cronos-Ruritania BIT94 or whether it can be justified by 

sovereign rights of a state to regulate its territory.95  

74. The criteria set out in the 2004 US Model BIT96 are similar to the following views 

expressed by CAM. First, the economic impact should be considered. Second, the 

extent in which the state obstructs reasonable investment-backed expectations and the 

charater of the state’s action should be reviewed. Only in rare circumstances the right of 

a state to protect legitimate public purpose do not constitute an indirect expropriation.97  

1. By adopting MAB Act and the labelling requirements Ruritania 

caused substantial deprivation to CAM’s investment  

75. A crucial criterion for finding an indirect expropriation is the effect of the measures on 

the investment.98 Indirect expropriation may affect property interests in more subtle 

ways, even if the legal title to the property is not disturbed.99 This conclusion is 

accepted by many arbitral tribunals, e.g. in Tippetts v. Iran100, Starett v. Iran101 and 

Metalclad v. Mexico.102 The essence of the present situation is that CAM sustains and 

will continue to sustain substantial losses. For instance, CAM still remains the formal 

owner of FBI, but the ouput in 2012 has decreased 26 times compared with the time, 

when the investment was made.103  

76. Moreover, the arbitral tribunal in Tecmed v. Mexico104 stated that the benefit of state in 

expropriation cases is not relevant. Therefore, the argument of Ruritania that it did not 

receive any benefit from the particular measures is meritless.  

                                                

94 Paulsson and Douglas (2004), p. 148. 

95 Crawford (2012), p. 204. 

96 US Model BIT, p. 38. 

97 US Model BIT, p. 38. 

98 Reinisch (2008), p. 38. 

99 Paulsson and Douglas (2004), p. 152. 

100 Tippetts v. Iran ¶¶ 219, 225 

101 Starett v. Iran, ¶ 154 

102 Metalclad v. Mexico, ¶ 103  

103 St. cl., p.3, ¶ 8; p.5, ¶ 20 

104 Tecmed v. Mexico, ¶¶ 36, 116; 14, 113 
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a. The MAB Act and the labelling requirements adopted by Ruritania 

have an effect on the CAM’s investment that amount to taking  

77. The key function of CAM’s property was the capability to generate profit under 

Ruritania’s laws105 until Ruritania adopted the MAB Act. § 8 of the MAB Act106 forced 

FBI to implement comprehensive reconfiguration of FBI’s bottling line for 

FREEBREW.107 Moreover, FBI was forced to partially suspend bottling of other brands 

of beer to allow limited production of FREEBREW in 0.5 l bottles and cans to 

continue.108 As a result, the sale of FBI have decreased by more than a half with the 

company incurring loss of around USD 10,000,000 and loss of revenue of 60%.109  

78. Furthermore, by limiting the volume of alcohol bottles Ruritania deprived CAM’s 

registered trademark and trade dress rights. While CAM still is the registered owner in 

the Ruritanian Trademarks Office110 register, since § 8 of the MAB Act CAM cannot 

use these rights in a meaningful way.111 According to the Trade Mark Act registered 

trademarks can be cancelled upon application of an interested party if the trademarks 

have not been used for five years.112 Similar as in the Starett v. Iran113 CAM has 

become only a formal owner without the possibility to use its rights. 

79. In CME v. Czech Republic114 the tribunal has defined the property interest very broadly. 

Thus, notwithstanding the fact that the formal ownership rights to licence was the 

essence of the investment, the respondent never disturbed these rights. On the other 

hand, the responded destroyed the commercial value of the investment. The regulatory 

measures of respondent left the company with assets, but without business. Namely, the 

                                                

105 Wälde and Kolo (2001), p.835. 

106 Cl. ex., p. 19. 

107 St. cl., p.4, ¶ 12. 

108 St. cl., p. 4, ¶ 12. 

109 St. cl., p.4, ¶ 13. 

110 St. def., p.23, ¶ 16. 

111 Dolzer and Schreuer (2012), p.101. 

112 Proc. ord, No.2. ¶ 3. 

113 Starett v. Iran, ¶ 154. 

114 CME v. Czech Republic, ¶ 591. 
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tribunal included into property rights the income producing potential.115 In the present 

situation Ruritania has adopted regulation that any product containing “Reyhan“ 

concentrate must be labelled with an explicit warning. FREEBREW was the only beer 

which had “Reyhan” additive which made FREEBREW the best-sold beer in Ruritania. 

After this ordinance sales of FBI decreased further for 20%.116 In the meantime, FBI’s 

competitors disseminated information that FREEBREW contained “poisonous 

Reyhan”.117 Therefore CAM could not have any business in future.  

b. Ruritania’s taking of CAM’s investment rises to a level of 

expropriation under Art.4(1) of the Cronor-Ruritania BIT 

80. Art. 4(1) of the Cronos-Ruritania BIT prohibits a contracting state from direct or 

indirect expropriation, as well as it prohibits any other measures equivalent to 

expropriation. In the Pope & Talbot v. Canada the tribunal determined, whether the 

interference from the host state had caused a significant degree of deprivation of 

fundamental rights of ownership.118 The same tribunal stressed in RFCC v. Morocco.119  

81. On the one hand, Ruritania neutralized CAM’s investment as FBI’s revenue continues 

to be the same as in 2009, i.e. before the investment was made.120 Accordingly, CAM 

submits that its investment has been destroyed completely. Similarly in Metalclad v. 

Mexico the tribunal found expropriation when the interference of the host state has the 

effect of depriving the owner, in whole or in significant part, of the use or reasonably-

to-be expected economic benefit of property. 121  

82. On the other hand, Ruritania caused substantial loss to CAM by commercial use of its 

intellectual property. Trademarks serve two main purposes: first, they identify the 

producer and maintain their business reputations, and, second, they prevent the 

consumers from mistaken purchase from other producer and give consumer a certain 

                                                

115 CME v. Czech Republic, ¶ 591. 

116 St. cl., p. 4, ¶ 15. 

117 St. cl., p. 5, ¶ 18. 

118 Pope&Talbot v. Canada 41, ¶ 88. 

119 RFCC v. Morocco, ¶ 69. 
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guarantee of quality.122 Due to the adoption of the MAB Act, CAM cannot use and 

enjoy its intellectual property rights. The commercial value of CAM’s intellectual 

property has been destroyed. 123 

83. Therefore, the accumulation of the MAB Act and the labelling requirements is 

substantial enough to reach the level of an indirect expropriation.  

2. Furthermore, Ruritania must pay a fair compensation to CAM, since 

Ruritania’s indirect expropriation of CAM’s investment is not 

justifiable under Art.4(1) of the Cronos-Ruritania BIT 

84. Art.4(1) of the Cronos-Ruritania BIT provides that a state may expropriate investment if 

such expropriation is a) for the public benefit; b) not discriminatory; c) carried out under 

due process of law; and d) against compensation. It is generally accepted that the 

legality of expropriation is conditioned on above-mentioned requirements, which must 

be fulfilled cumulatively.124 Therefore, the lack of compensation as it is in this case125 

shows that Ruritania’s expropriation was illegal.  

a. Public benefit 

85. Ruritania reiterates that the MAB Act was adopted in order to protect public health. 

Although the public health is a generally accepted legitimate purpose, there is no case-

law that provides explicit guidance what type of risks and level of harm justify 

expropriation.126 Thus, according to Methanex v. US, no expropriation exists when the 

regulatory measures deemed to protect public health are based on scientific evidence.127 

In the present case no scientific study has been carried that: 

a. Certain volume of alcohol affects the addiction to alcohol in 

general and that the advisable volume is 0.5 l; 

                                                

122 Vadi (2013), p. 4. 

123 Wang (2013), p.15. 

124 Dolzer and Schreuer (2012), p. 99. 

125 Proc. ord. No.2, ¶ 7. 

126 Newcombe (2005), p. 424. 
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b. Trademarks of alcohol affect consumers; 

c. Prohibitions in the MAB Act could resolve the problems of alcohol 

addiction and exposure of the youth to alcohol; 

d. 0.03 to 0.05 grams of Reyan using daily or several times per week has the 

same effect to health as daily dosage of 0.15 to 0.18 grams of 

Methyldioxidebenzovat in a period of 10 years;  

e. how Methyldioxidebenzovat affects consumers who smoke, have a diet or 

other individual factors.128 

86. CAM maintains that by adopting the MAB Act Ruritania has destroyed CAM’s 

investment and, furthermore, it has failed to protect public health. 

87. CAM recalls that, for instance, there are scientific proofs that smoking negatively 

affects health and tobacco causes the death of over five million people a year.129 In this 

regard, CAM submits that Ruritania has not in fact handled the present case a 

responsible government because there is no evidence that alcoholism is a general 

problem in Ruritania. In fact, since 1928 a large number of consumers have been 

drinking FREEBREW, and no one of them has ever had any health problems. 

88. CAM further maintains that the only aspect in which S.D. Myers v. Canada case130 may 

be relevant to the present situation concerns determination of the public benefit for 

measures of the host state. The fact that MAB Act and labelling requirements have 

cumulative effect only to the FBI beer demonstrates that Ruritania is adopting 

protectionist measures in favour of the local beer industry thus violating its obligations 

under the Cronos-Ruritania BIT.  

b. The MAB Act and the labelling requirements are discriminatory 

89. The MAB Act and the labelling requirements are discriminatory since two relevant 

criteria are met. First, regulatory measures resulted in actual injury to the alien. Second, 

regulatory measures are implemented with the intention to harm the aggrieved alien.131  

90. CAM is incorporated in Cronos, so CAM is an alien in Ruritania. Although formally 

                                                

128 St. cl. p.5, ¶ 17. 

129 WHO-Tobacco 

130 S.D.Mayers v. Canada (2000), 42, ¶ 194. 

131 Dolzer and Stevens (1995), p.62. 
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MAB Act and the ordinance are applicable to every entity in Ruritania, the 

accumulation of those acts destroyed only CAM’s investment. First, § 8 of the MAB 

Act caused very large reconfigurations of FBI’s bottling line, while the competing beer 

brands are marketed mostly in 0.5l bottles. Moreover, there was no scientific-based 

reason why Ruritania allowed the volume of 0.5l bottles. Second, by MAB Act the 

intellectual property rights of CAM are useless and have caused commercial loss.132 

Therefore, the acts adopted by Ruritania have discriminated CAM as an alien investor.  

c. Failing to provide due process of law 

91. The only HRI “scientific” study found that a daily dosage of 0.15-0.18 grams of 

Methyldioxidbenzovat used for 10 years had harmful effects upon health.133 However, 

there is no general scientific study that supports the conclusions suggested by the MAB 

Act. 134 

92. In the Methanex v. US the tribunal rejected expropriation because it found that the 

legislative process had been transparent and science-based.135 Contrary to that Ruritania 

has not fulfilled any of criteria mentioned in Methanex v. US. The lack of due process in 

adoption of the MAB Act and the labelling requirements is obvious and therefore CAM 

asks the Tribunal to observe the differences between these cases and not to follow the 

Methanex v. US. 

3. Even the police power exception does not justify the indirect 

expropriation of Ruritania 

93. The term ‘police power’ is used by the US to describe government regulatory power.136 

The police power provides that a governmental measure is lawful under international 

law and does not give rise to right to compensation, if the measure is taken for a 

legitimate public purpose, is not discriminatory and complies with the requirements of 

due process.137 The arbitral decisions in Methanex v. US138 and in Saluka139 cases drew 
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the same conclusion.  

94. The US Model BIT stipulates similar provisions, which adds an additional criterion of 

“rare circumstances.”140 Legitimacy of measures strongly depends on the interpretation 

of the term "rare circumstances".141 In Pope&Talbot v. Canada the tribunal rejected 

Canada’s argument that non-discriminatory regulations could not be expropriatory and 

held that a blanket exception for regulatory measures would create a ”gaping loophole 

in international protections against expropriation.”142 However, the general exception of 

police powers concerns representation of the government to a foreign investor.143  

95. Ruritania cannot refer to the police power exception due of the following reasons. First, 

the purpose of Ruritania’s regulatory measures is controversial.144 Even if regulatory 

measures have a legitimate purpose, the existence of expropriation is not excluded.145  

Second, measures adopted by Ruritania are discriminatory.146 Third, Ruritania failed to 

honour due process.147 Fourth, the given circumstances cannot be deemed as 

exceptional because no scientific-study was accomplished.  

96. Alternatively, Ruritania made a specific representation to CAM and therefore the police 

power exception cannot justify an indirect expropriation. Art. 9.2.1. of the Contract 

warrants that the products of FBI “do not pose any risks to the consumers, other than 

those which are ordinary for similar alcoholic beverages.”148 CAM has relied on this 

warranty that regulation in Ruritania will not change dramatically as it did.  

97. The specific representation to investor is not an absolute rule, which excludes the 

justification of expropriation under police power exception. However, tribunals have 

stated, that it must take into account factors such as proportionality, effects and 
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– 24 – 

intention.149 The intention of Ruritania is not clear. The substantial effect of regulatory 

measures to the CAM’s investment demonstrates that Ruritania may have tried to 

protect the local beer industry and abolish the leading FBI beer. Moreover, even the ILC 

(2001) have excluded the fault for finding wrongful act of the state.150 

98. The regulatory measures are implemented without compensation, without a 

scientifically proved public purpose and they are discriminatory. Moreover, there is a 

lack of due process. Therefore, Ruritania’s legislation is disproportional and amounted 

to an unlawful expropriation. 

B. Moreover, Ruritania violated the fair and equitable treatment standard 

under Art. 2(1)(b) of the Cronos-Ruritania BIT 

99. Art. 2(1)(b) of the Cronos-Ruritania BIT obliges Ruritania to treat investments made by 

CAM fairly and equitably in every case. The FET standard is an absolute, self-standing 

legal standard of protection. It applies to CAM’s investment in the given situation 

irrespectively of how other investments or entities are treated by Ruritania.151 Thus, 

Respondent cannot resist this claim by saying that it treated CAM in the same way as 

other entities.152 Therefore Ruritanias argument that the labelling requirement imposed 

on all products containing Reyhan153 is meritless concidering this claim. 

1. By adopting the labelling requirements Ruritania violated CAM’s 

legitimate expectations 

100. Arbitral tribunals have repeatedly identified protection of investor’s legitimate 

expectations as the key element of the FET standard.154 For instance, in the Saluka v. 

Czech Republic the tribunal noted legitimate expectation as the dominant element of 

FET standard.155 Breach of legitimate expectations arises when an investor suffers 

losses due to the changes by certain state measures. The qualifying elements for 

legitimate expectations are specific representations or commitments made to the 
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investor by the state. These expectations must be balanced against legitimate regulatory 

activities of the state.156 

2. Ruritania made specific representations to the investor which it 

consequently failed to honor 

101. Ruritania made a specific representation to CAM by warranty in the Contract.157 For 

instance, in CMS v. Argentina the tribunal established that the guarantees given by 

Argentina under the domestic laws were “crucial for the investment decision”.158 The 

arbitral awards show that the investor must rely upon representations when deciding to 

invest.159 Exactly these expectations must be protected against unforseen unilateral 

changes of the applicable legislation by the state. 

102. The clinical study of HRI started in 1999, but The Contract was concluded in 2008. 

Already in 2005 HRI sent to the Ministry of Health and Social Security an interim 

report of the research, which comes to the same conclusions as the final report of 

2011.160 Ruritania had the information that FREEBREW posed a higher risk to 

consumer as the traditional beer and irrespective of that it has given false warranty. 

Therefore, CAM did not have any reason to make observations that FREEBREW could 

contain an ingredient, which posed risk to consumers. Even more, CAM could not 

reasonably predict that Ruritania will adopt the labelling requirements. 

103. According to Methanex v. US regulatory changes affecting foreign investors must 

always be expected, unless specific representations have been given to them by the host 

state’s public authorities.161 Since Ruritania has gave specific representations to CAM 

and failed to honour them, Ruritania violated FET standard. 

3. Ruritania has failed to offer a stable and predictable legal framework 

and to ensure a reasonable level of transparency 

104. CAM had reasonably relied on the Contract and therefore could not predict that 
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Ruritania could adopt the labelling requirements. For instance, in nowadays the tobacco 

control is of high importance.162 Therefore, investors may not refer to legitimate 

expectations in cases, where legal frameworks are against use of tobacco. The present 

situation significantly differs from the aforesaid circumstances. Scientific study should 

be carried out and the results thereof could serve as the reason to apply such measures 

as adopted by Ruritania. However, the lack of such study proves that Ruritania’s legal 

framework is not stabile and predictable.  

105. Rather than to consult with FBI or other affected parties Ruritania just adopted an 

ordinance which requires that products containing Reyhan shall be labelled with an 

explicit warning. Furthermore, Ruritania denied FBI’s requests that the labelling 

requirement be lifted pending for performing of further investigation of the matter. In 

Metalclad v. Mexico as the main criterion found by the tribunal regarding the violation 

of the FET standard was the failure of the Mexican government to maintain an 

appropriate level of transparency in its dealings with Metalclad.163 Also other arbitral 

tribunals appear generally to focus upon the exchange of information between the 

government and the investor in the context of an ongoing investment project.164 Since 

Ruritania did not inform CAM about changes in its laws at all, it has failed to ensure 

transparency.  

106. In the light of the above-mentioned, CAM asks the Tribunal to award a compensation in 

amount of USD 380,000,000. First, Ruritania indirectly expropriated CAM’s assets 

because deprivation of CAM’s investment was substantial. Second, the interference of 

Ruritania is not justifiable under the Cronos-Ruritania BIT. The interference of 

Ruritania even does not fall under the police power exception. Third, Ruritania violated 

the FET obligation under Art. 2(1)(b) of the Cronos-Ruritania BIT since it failed to 

provide stability, transparency, and to meet CAM’s legitimate expectations. 
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IV. BY ILLEGAL ARREST OF MESSRS GOODFELLOW AND STRAW 

RURITANIA VIOLATED GUARANTEE OF FULL PROTECTION 

AND SECURITY AND THEREFORE RURITANIA MUST PAY USD 

1,000,000 AS A COMPENSATION TO CAM FOR MORAL DAMAGE  

107. Arrest of Messrs Goodfellow and Straw was illegal because it was carried out without 

any legal basis. Illegal detention falls under violation of full protection and security 

standard according to Art. 2(1)(b) of the Cronos-Ruritania BIT. Therefore, Ruritania 

must compensate the moral damages to CAM. 

A. Ruritania violated guarantee of full protection and security under Art. 

2(1)(b) of the Cronos-Ruritania BIT  

108. Full protection and security standard is generally recognized as ‘absolute’ protection of 

foreign investment.165 Art. 2(2)(b) of the Cronos-Ruritania BIT provides that Ruritania 

shall in its territory “in every case accord Investments by Investors of the Contracting 

State [..] full protection and security under this Treaty.” By arresting Messrs 

Goodfellow and Straw Ruritania failed to provide full protection and security to CAM, 

due to the following reasons.  

109. First, the arrest of CAM’s executives caused damage to the good-will of CAM. 

According to Art.1(1)(e) of the Cronos-Ruritania BIT the good-will of CAM falls under 

‘investment’. Moreover, the Prosecutor’s Office in an interview with Ruritania’s most 

popular TV channels spokesman said that Messrs Goodfellow and Straw are responsible 

for corruption and that they are trying to escape the investigation.166 This action caused 

the damages to goodwill of CAM even to a larger extent. Second, both executives were 

detained in a cell for 10 days without any legal ground and after they were released 

without any explanation.167  

110. Art. 2(2)(b) of the Cronos-Ruritania BIT qualifies the term „protection and security” 

with „full” and no other explanation. In the Azurix v. Argentina case the tribunal 

established that, similar to the Cronos-Ruritania BIT, the term „full” extend the content 
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of this standard beyond physical security.168 Ruritania’a illegal arrest of FBI’s 

executives also falls in the scope of its obligation to protect an investment.  

111. First, under this standard Ruritania was obliged to secure a sort of “insurance” against 

the risk of destroying CAM’s investment under whatever circumstances.169 However, 

Ruritania did contrary by destroying CAM’s investment, namely, goodwill that falls 

under “investment” aacording to Art. 1(1)(e) of the Cronos-Ruritania BIT.  

112. Second, in the light of this standard the “investors” are explicitly linked to their 

investment.170 And by arresting FBI’s executives without legal basis Ruritania breached 

its obligation under guarantee of full protection and security.   

113. Third, this standard provides “strict liability” which would render the host state liable 

for any destruction of the investment even if caused by persons whose acts could not be 

attributed to the State.171 Therefore, Ruritania is liable for FBI’s competitors actions 

when they disseminated false information on TV and when they labelled their beers as 

“Reyhan-free”.172 Those actions of competitors damaged FREEBREW’s reputation and 

have made FREEBREW even more unattractive to consumers.  

114. In Saluka v. Czech Republic the tribunal succinctly set out the existing arbitral 

decisions. Namely that the host state is obliged to adopt all reasonable measures to 

protect assets and property from threats or attacks that may target particularly 

foreigners.173 In other words, the host state is obliged to exercise due diligence.174 By 

actions mentioned above Ruritania failed to exercise due diligence. Ruritania threatened 

executives of FBI and Contifica Group. Furthermore, Ruritania destroyed the good-will 

of FBI in respect of FBI’s consumers.  

B. The moral damage may in principle be awarded by the Tribunal to CAM  

115. The concept of moral damage has been generally recognized in public international 
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law.175 According to Art. 31 of ARSIWA the responsible state is obligated to make full 

reparation for any damages, whether material or moral, caused by the internationally 

wrongful act of the state.176 Moreover, this concept has been featured in international 

investment law relatively recently and now has become a pervasive and uncontroversial 

feature of the investment arbitration.177 Namely, in some cases178 moral damages were 

already awarded.179 For example, in Desert Line Projects v. Yemen180 case respondent 

even did not contest the tribunal’s jurisdiction at all.181 In turn the Tribunal confirmed 

its jurisdiction to award moral damage in ‘exceptional circumstances’.182 Thus, the 

illegal detention of FBI’s executives and the false charge in corruption, which was 

announced to general public, destroyed CAM’s good-will. The destruction of CAM’s 

goodwill is an actual loss of CAM’s investment, which is protected by the Cronos-

Ruritania BIT. The tribunal in Desert Lines Projects v. Yemeni case recognized that an 

injury to a corparation’s credit, reputation and prestige is a form of moral damage that 

can be compensated by an award.183 Therefore, this Tribunal may award moral damages 

to CAM since Ruritania caused them. 

C. By arresting Messrs Goodfellow and Straw Ruritania caused moral 

damage to CAM 

116. Ruritania caused moral damage to CAM in amount of USD 1,000,000. First, there was 

no evidence that Messrs Goodfellow and Straw were trying to escape from the 

investigation because an interrogation was planned only after the holiday season at the 

begining of 2012.184 Second, the Prosecutor’s Office of Ruritania did say that Messrs 

Goodfellow and Straw were responsible for corruption and they were trying to escape 

from investigation although it was not true. There was no evidence proving such a false 
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assumption expressed by Ruritania. Third, Ruritanian authorities never apologized for 

the detentions nor offered any compensation.185 

117. In Desert Line Projects v. Yemen186 case the Yemeni Government failed to pay to 

Desert Line Projects for its services. Desert Line Projects successfully obtained 

damages against the government by local arbitration proceedings, but the Government 

sought to annul the ensiling arbitral award through local courts. It coerced Desert Line 

Projects into agreement, which included a siege with heavy artillery, the arrest and 

detention of Desert Line Projects’ employees by the Yemeni authorities.187 Following 

these events, Desert Line Projects claimed the BIT in which it succesfully established a 

breach of the BIT.188 The tribunal awarded USD 1,000,000 for ‘moral damages, 

including loss of reputation’.189  

118. The essence of this claim is similar to Desert Line Project’s v. Yemeni case and even 

more reasonable. First, Ruritania arrested not some ordinary employees but the 

executives of FBI and Contifica Group without any legal basis. Second, Ruritania has 

falsely accused the executives of FBI of corruption in general public. Even more, 

Ruritania has never apologized or withdrawn the false charge in general public. Third, 

actions of Ruritania injured the credibility and reputation of CAM as a company.190 

Fourth, the economic situation in FBI is very poor191 and there is a doubt whether FBI 

will be able to continue its business. The loss of CAM’s goodwill by false charge in 

corruption is making the economic situation even harder. More or less CAM will never 

get back its deserved trust in the eyes of consumers.  

119. Even pursuant to the most stringent test in legal doctrine, namely, conjunctive test, all 

criteria are met in this case. This test is pointed out in Lemire v. Ukraine192  and Tza Yap 
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Shum193 cases for the award of moral damage. It requires proof of mental suffering and 

egregious conduct by the state: 

„In exceptional cases moral damage can be awarded, provided that 

a. the State’s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the 

norms according to which civilized nations are expected to act; 

b. the State’s actions cause a deterioration of health, stress, anxiety, 

other mental suffering such as humiliation, shame and degradation, 

or loss of reputation, credit and social position; and 

c. both cause and effect are grave or substantial.”194  

120. The first criterion is met since Ruritania’s authorities have illegally detained executives 

of Contifica Group as mentioned above. Ruritanias actions did cause mental suffering 

such as loss of reputation, creditability and social position to CAM. Moreover, actions 

of Ruritania caused substantial effect to CAM. In the Benvenuti and Bonfant v. 

Congo195 case the tribunal awarded compensation which was awarded only because the 

events of Congo had „disturbed the activities” of the company.196 In this case the 

activities of FBI business have been disturbed. The good-will cannot be recovered in 

short time. Particulary when it has been destroyed announcing false corruption charges. 

The effect of Ruritanias actions has only begun. Therefore, CAM kindly requests the 

Tribunal to award moral damages to CAM. 

V. THE LOSS OF SALES BY SUBSIDARIES OF CAM LOCATED 

OUTSIDE RURITANIA TO FBI CONSTITUTES A RECOVERABLE 

ITEM OF DAMAGES SINCE THESE DAMAGES FALL UNDER 

CRONOS-RURITANIA BIT 

A. The loss of sales by subsidaries of CAM located outside Ruritania fall 

under the Cronos-Ruritania BIT 

121. Art.1(1) of the Cronos-Ruritania BIT provides the frame of the term ”Investment” but it 

does not provide any guidance as to how this term shall be interpreted. Therefore Art. 

31 of Vienna Convetion shall be applied. Art. 31(1) of Vienna Convention provides to 
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good faith, ordinary meaning of terms, context of the treaty, object and purpose of the 

treaty, which shall be respected.197 The purpose of the Cronos-Ruritania BIT may be 

interpreted through its preamble.198 The most substantive provisions of the Cronos-

Ruritania BIT concern the promotion and protection of CAM’s investment. First, the 

Preamble provides that Ruritania and Cronos shall desire to intensify economic co-

opeartion between them with a view to stimulate private enterprise. Second, the 

Contracting states shall intend to create favourable conditions for Investments by 

Investors. Third, the Contracting states shall recognize that the encouragement and 

protection of Investment are essential to the property of both nations and the welfare of 

their nations. Therefore, the preamble should be interpreted in a way that would favour 

the rights granted to CAM.199  

122. Art.1(1) of the Cronos-Ruritania BIT defines the term “Investment” as “every asset”. 

This definition closer explains the “Investment” by particular but not exclusively list of 

six categories. Accordingly, assets for “every kind” are included, even if they do not fall 

under this list.200 Hence, an interest that does not fall within any of the six categories is 

nevertheless an „investment” if it can be considered an „asset”.201 Subsidiaries of FBI 

are asset of CAM, because it may generate profit. Moreover, the value of subsidiaries 

may fall under Art. 1(1)(c) the Cronos-Ruritania BIT as the “claim to any performance 

having economic value”. Subsidiaries that disseminate bottles, aluminium cans, yeast, 

hops and barely into global network incontestable have economic value. Therefore, 

these subsidiaries fall under the “Investment” and shall be ensured by sort of protection 

against Ruritanias conduct. 

B. Therefore, these losses constitute a recoverable item of damage 

123. Art. 4(3)(a) of the Cronos-Ruritania BIT provide that the compensation must be 

equivalent to the value of the expropriated investment. Namely, this article has included 

the principle of full compensation.202  

                                                

197 Vienna Convention 

198 Vienna Convention 

199 Dolzer and Stevens (1995), p. 17.  

200 UNCTAD (2004), p.119. 

201 UNCTAD (2004), p. 121. 

202 Dolzer and Stevens (1995), p. 109. 



 

– 33 – 

124. The integration of FBI into Contifica Group’s global procurement network was 

strategical move to enjoy the full benefit of the property. After investment was made 

into FBI, FBI has supplied through its subsidiary bottles, aluminium cans, yeast, hops 

and barley into global procurement network. FBI was expecting a stream of income. 

The § 8 of the MAB Act prohibited to serve or sale FBI’s products in containers over 

0.5 l.203 The prohibition directly affected FBI’s business activity, because FBI was 

forced to implement a comprehensive reconfiguration of its bottling line. From 

November of 2010 till April of 2011 when the reconfiguration was completed, FBI was 

forced to partial suspend its bottling line. Therefore also the activity of subsidiaries was 

disturbed. 

125. The tribunals have determined that the BIT’s cover government conduct that directly 

and formally affects shareholder rights as well as such conduct that affects directly only 

the rights of the subsidiary.204 First, CAM had fully ownership over FBI and its 

subsidiaries. So Ruritania had at least reasonable possibility of knowledge of the 

identity of the CAM. Second, the damage to the subsidiary directly relates to the 

damage situation with the parent.205 Since CAM fully owns subsidiary of FBI the harm 

suffered by subsidiary is economically equivalent and need to be compensated by 

CAM.206 

126. Since the damage calculation relies on the concept of causality,207 Ruritania must 

recover the loss of sales by CAM’s subsidiaries. 

 

 

Respectfully submitted, 

Counsels for the claimant 
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