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STATEMENT OF FACTS 

1. On 15 March 1997, Respondent and the State of Cronos entered into the Treaty for the 

Mutual Promotion and Protection of Foreign Investment (hereinafter: ‘BIT’).  

2. Claimant is a company incorporated under the laws of Cronos and acting in multiple 

jurisdictions. It belongs to a major international conglomerate, Contifica Group. The 

parent company of the group is Contifica Enterprises Plc, which is incorporated in 

Prosperia. All subsidiaries of CAM are located outside Ruritania. 

3. FBI is Ruritania’s oldest brewery, founded in 1928. It produces a number of different 

beer brands, such as FREEBREW, RURILITE and HILLMAGORE. One of them, 

FREEBREW, contains Reyhan concentrate which was found to be particularly 

detrimental to human health. FBI was grounded by Fund, which was established by an 

Act of Ruritanian Parliament. Fund is a legal entity, with its own legal personality, 

separate from Respondent.  

4. In the beginning of 2008, Fund independently decided to sell the shares in FBI and 

announced international tender. It was followed by the successful pitch of Contifica 

Spirits, a company incorporated in Posteriana. Contifica Spirits is also a fully owned 

subsidiary to Contifica Enterprises Plc and a member of Contifica Group. On the same 

day, Fund entered into SPA with Contifica Spirits for the acquisition of all shares in 

FBI for USD 300.000.000.  

5. Ruritania is a state deeply concerned with the public health and the exposure of youth 

to the alcoholic beverages. Since 1992, it is prohibited in Ruritania to sell any 

alcoholic beverage to persons under 21. Additionally, Ruritanian law bans deceptive 

marketing, such as presenting any alcoholic beverage as having a positive health 

effect, and regulates labelling of beverages, including alcoholic ones. Hence, it case as 

no surprise that in January 2010 the pro-health New Way party gained majority in the 

Ruritanian Parliament. Major topic of the party’s election manifesto was its hard 

stance towards marketing and sale of alcohol. The New Way party’s political 

proposals had been widely discussed in the media. The party publicly discussed the 

measures to be taken to reduce the alcohol consumption. During one of the debates, 

the party even stressed the need to eliminate the associations between sport and 

alcohol.  
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6. The change in Ruritanian Parliament was followed by the sudden transfer of shares in 

FBI and FBI’s intellectual property rights from Contifica Group to Claimant on 17 

March 2010. Such transfer was mostly convenient to Contifica Group as Claimant, 

incorporated under the laws of the State of Cronos, was protected under BIT. Contifica 

Group assigned to FBI’s shares value equivalent to less than USD 5,000. 

7. Fulfilling its pre-election manifesto and Respondent’s international obligations, on 20 

June 2010 the New Way party introduced a draft of MAB Act to the Ruritanian 

Parliament which became a public record. Its core purpose was to reduce alcohol 

consumption in Ruritania. MAB Act was adopted half a year later on 20 November 

2010 and published on 25 November 2010. As it came into force on 15 July 2011, 

seven months after its publication, all breweries were provided a sufficient amount of 

time to adjust to the new regulations.  

8. On 15 June 2011, HRI issued Report on the impact of Reyhan concentrate on human 

health. Report was a result of a long-lasting and thorough scientific research which 

dates back over six years. Report pointed to an ingredient of Reyhan, 

Methyldioxidebenzovat, as exposing its consumers to a higher risk of cardiac 

complications. As Report caused substantial concerns on the part of Respondent in 

regard to the health of Ruritanian population, the Minister of Health decided to adopt 

Ordinance imposing a labelling requirement on Reyhan positive products. Such 

labelling was to warn Ruritanian population that the consumption of Reyhan positive 

products may negatively impact their health.  

9. On 1 December 2011, the Prosecutor’s Office of Ruritania, having obtained 

information on the possible bribery in connection with the acquisition of FBI and 

fulfilling its legal duties, began an investigation against two Claimant’s Executives. 

They were both aware of the charges and informed about the details of investigation. 

Even though, in the course of investigation, Executives tried to flee from Ruritania, 

but Executives were arrested at the airport and detained. 

10. The detention of the Executives lasted only ten days and afterwards, they were 

released. On 20 June 2012, the criminal investigation against them was terminated and 

both Executives were cleared of all charges. Respondent admits that actions of its 

officers had procedural irregularities; however, no damage was caused to Executives. 
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SUMMARY OF ARGUMENTS 

 

11. JURISDICTION: The Tribunal does not have jurisdiction over the present dispute. 

Claimant cannot be determined to be an Investor holding an Investment in the host 

State, as it does not meet all requirements set out in the BIT. The disputed transfer of 

shares was an epitome of treaty shopping, performed only for the anticipated dispute 

to fall under treaty protection. Furthermore, actions performed by the Fund cannot be 

attributed to Respondent, and, therefore, Claimant seeks to bring a purely contractual 

claim under protection of the BIT, which is inadmissible in the case at hand. All this 

leads Respondent to conclude that this Tribunal is not the proper forum for the 

ongoing dispute. 

12. MERITS: Respondent did not expropriate Claimant’s investment, had there been one. 

Ruritanian government was only exercising its right to protect public health of the 

society, and thus its actions fell within the scope of general regulatory policy, which 

excludes the possibility of expropriation. If any investment was made by Claimant in 

Ruritania, it was granted fair and equitable treatment. With regards to damages 

allegedly inflicted to Mssrs Goodfellow and Straw, these cannot be elevated onto the 

level of Claimant itself. Since Respondent acknowledged its breach of the full 

protection and security standard, no further remedies are required. However, if moral 

damages were granted, they would be of punitive, thus strongly discouraged in 

international investment law, nature. Claimant is also not entitled to claim damages on 

behalf of its subsidiaries, since these do not fall within the definition of an “Investor” 

provided in the BIT. Furthermore, since they are located outside Ruritania, there is no 

ground for allowing Claimant to acquire compensation on their behalf. Granting such 

compensation would constitute double recovery, which is against international 

investment law. This renders Claimant’s claims manifestly ungrounded. 

All of the abovementioned arguments lead Respondent to submit that none of 

Claimant's submissions on merits shall even be considered by the Tribunal. 
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PART ONE – JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS NO JURISDICTION OVER THE CASE AND THE 

SUBMITTED CLAIMS ARE INADMISSIBLE 

13. The Tribunal has no jurisdiction over the case at bar, since Claimant’s conduct 

constitutes an abuse of process through what is known in international investment law 

as “treaty shopping” (Point A). Since Claimant acquired its alleged investment solely 

for the purpose of falling under the provisions of BIT, it cannot be granted protection 

of the treaty. Furthermore, Claimant did not act in good faith and therefore its claims 

are inadmissible (Point B).  

A. Claimant’s conduct constitutes an abuse of process due to deplorable 

practise of treaty shopping 

14. Where legal process is used to accomplish an unlawful purpose, such behavior can be 

described as an ‘abuse of process’.
1
 In the case at bar, Claimant fulfils this definition 

by performing an act of treaty shopping, which is the process of routing an investment 

so as to gain access to a BIT where one did not previously exist or for gaining access 

to a more favorable BIT protection.  

i) Claimant gained access to BIT protection when a dispute between 

the Parties was already foreseeable 

15. Since the dispute was already foreseeable at the time Claimant concluded the alleged 

investment, its conduct amount to treaty shopping. The intra-group restructuring of 

ownership in FBI made within the Contifica Group was conducted with the sole 

intention to transfer all activities associated with FBI in order to gain access to BIT 

protection where one did not previously exist. 

16. The moment an investment is concluded is crucial for establishing whether treaty 

shopping occurred.
2
 Corporate structuring performed when a dispute is already 

existing or reasonably foreseeable will be considered as a means of treaty shopping.  

17. Specific guidance on the understanding of “foreseeability” was given by numerous 

investment tribunals.
3
 Following jurisdiction of these tribunals, Respondent submits 

                                                           
1
Rompetrol, para.111 

2
Schreuer I, p.18. 
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that a diligent scrutiny should be performed on the case by case basis. As stressed by 

tribunal in Pac Rim, this case by case analysis must lead to setting a dividing-line 

marked by the first in a series of acts giving rise to a dispute. The dispute is 

foreseeable when these acts are neither sudden, nor severe.  

18. In this case, Claimant’s acquisition of shares in FBI occurred when a specific dispute 

between Parties was already highly foreseeable. It was possible to predict that the New 

Way Party would gain majority in the Ruritanian Parliament as pre-electoral surveys 

suggested its imminent victory and creation of at least a governmental coalition 

involving the New Way party.
 4

 Since the party was very open with its anti-alcoholism 

policy during the campaign
5
, the adoption of MAB Act cannot be regarded as severe 

or sudden.  

19. Legislative steps aimed against the alcohol beverages industry taken thereafter
6
 were a 

natural and foreseeable result of the New Way party’s agenda. The introduction of 

legal measures occurred after the majority in the Ruritanian Parliament had been 

secured. Therefore, Claimant should have been aware of the fact that new laws would 

be adopted.  

20. Since Claimant could reasonably expect that a dispute would arise it sought to fall 

under the protection of BIT. Therefore, one of the constitutive elements of conduct 

classified as treaty shopping was fulfilled. 

ii)  The time-span between corporate structuring and the adoption of 

MAB Act is evidence for Claimant’s engagement in treaty 

shopping 

21. Since the corporate structuring occurred two months after the New Way party gained 

majority in the Ruritanian Parliament and a few months before the adoption of MAB 

Act, Claimant’s behaviour can be described as that characteristic of treaty shopping. 

22. Claimant sought protection under the BIT since it foresaw a forthcoming dispute. 

Evidence for this state of affairs is given by the short period of time which elapsed 

between the corporate structuring and the real cause of the dispute.
7
 Tribunals have 
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regarded a period of two to five years between the presentation of claims and the 

structuring as sufficient.
8
  

23. In the case at bar, it was the adoption of MAB Act that antagonised Parties. The 

transfer of shares was conducted on 17 March 2010, while MAB Act came into force 

on 1 January 2011.
9
 Furthermore, the transfer occurred two months after the New Way 

party secured majority in the Ruritanian Parliament.
10

 Claimant submitted its claims 

on 30 September 2012. The time-span between all these events, given the 

foreseeability of measures undertaken by the Ruritanian Government, shows that 

Claimant acquired shares in FBI solely for the purpose of treaty protection and has 

thus abused the international system of investment protection.  

iii) Claimant acted against the notion of good faith 

24. Claimant acted against the notion of good faith and therefore the Tribunal shall deny 

its jurisdiction over the case at bar.  

25. It has been accepted
11 

that protection must be refused to an investment if it is made 

contrary to the principle of good faith. The Milicom tribunal noted that an abuse would 

exist where circumstances demonstrate that the restructuring, resulting in the 

investment changing its “nationality”, was made unknown to the other party and under 

artificial conditions. Furthermore, the Inceysa tribunal held that a violation of the good 

faith principle has to result in lack of jurisdiction.
12 

Likewise, the Phoenix tribunal
13 

denied jurisdiction due to lack of good faith on the grounds that claimant’s sole 

purpose was to bring international litigation proceedings against the Czech Republic. 

Also the Societe Generale tribunal
14

 concluded that a transaction must be a bona fide 

one for that purpose. Such a transaction may not 

[be] devised to allow a national of a state not qualifying for protection under a treaty to 

obtain an inappropriate jurisdictional advantage(...). 
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26. Therefore, investments that are made with the sole goal of gaining access to 

international jurisdiction are not bona fide investments and, thus, they are not covered 

by the investment protection systems or BITs.
15

  

27. Corporate restructuring performed only for the purpose of engaging in legal activity 

(i.e. launching proceedings against a state) is not bona fide either.
16

  

28. In the case at hand, Claimant sought protection under BIT only in order to be able to 

commence arbitral proceedings against Respondent.
17

 It did not aim to protect the 

investment in general. Memorandum and the timing of the events (the restructuring 

occurred only two months after the New Way party secured parliamentary majority) 

prove the real intention behind the transaction. The memorandum shows that the 

restructuring needed to be done quickly, timing being the most important criterion for 

the choice of Cronos as the place of incorporation for Claimant. That memorandum 

provides insider details on the background of the restructuring, constituting evidence 

that Contifica Group was preparing itself for a dispute with Respondent before it 

decided to transfer its shares in FBI to Claimant.  

29. Claimant did not inform Respondent about the fact that it had accepted the investment. 

The transfer was a sale of assets valued for 300 000 000 USD
18

, concluded for an 

amount equivalent to a mere 5000 USD.19 The price of this transaction indicates that 

the real motif behind the transfer of shares was far from market reality.  

30. The abovementioned amount falls within the circumstantial test from Milicom.
20 

Whenever the circumstances of a transfer demonstrate that transaction has been made 

under artificial conditions, this indicates that the good faith principle could have been 

abused. It is therefore advised that the Tribunal thoroughly analyses the conditions 

under which the transfer of rights and assets occurred. 

31. Consequently, there are three reasons for which Claimant’s actions should be regarded 

as aimed only at acquiring the Tribunal’s jurisdiction: (1) lack of any notice given to 

Respondent with regard to the whole transaction; (2) temporal proximity to 

parliamentary changes in Ruritania and (3) the token amount paid for the transaction. 
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The alleged investment was therefore not made in good faith. It was established not in 

order to perform economic activity, but to provide a guarantee that the legal activity 

(i.e. resolution of the dispute between the Parties) would be subject to international 

investment protection system. 

32. It falls from the abovementioned arguments that Claimant’s investment may not enjoy 

protection under the BIT, as it is not an investment performed in good faith. Hence, 

the Tribunal shall deny its jurisdiction over the case at hand. 

B. Claimant’s claims are inadmissible  

33. Claimant filed its claims on an abusive basis, thus rendering them inadmissible even if 

the Tribunal recognizes its jurisdiction over the case at bar. 

34. An abuse of process or abuse of rights are concepts well established within domestic 

legal systems and international law.21 Their principles are undoubtedly applicable in 

investment law22 and claims constituting them may be reviewed as a matter of 

admissibility23. They have also been analysed by tribunals as such. 

35. In the case at bar, Claimant’s conduct amounts to an abuse of process. Claimant uses 

its procedural rights guaranteed under the BIT to raise claims derived from actions 

undertaken in lack of good faith. Lack of good faith in the course of establishing an 

investment, even in case the criteria of a valid investment were fulfilled by Claimant, 

results in procedural situation where relief sought is contrary to the meaning of the 

BIT. Claimant’s conduct circumvents the essential rights arbitral proceedings aim to 

defend, therefore providing basis for rejection of the claim even if the Tribunal 

confirms that they are legitimate. 

36. Following the Pac Rim tribunal, it is also necessary to tackle the issue of change of 

corporate nationality in the context of admissibility. The tribunal stressed that a 

change of nationality may amount to an abuse of process as long as it takes place when 

future dispute is highly probable.
24

 Having applied the fact of the case at bar, it has 

been thoroughly discussed and proven in the Point A(i) that such a situation took 

place. Claimant decided to amend its corporate structure at the time when the dispute 

in question was foreseeable and difficult to avoid. Respondent does not question 
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Claimant’s right to employ measures aimed at enhancing protection of its future 

investment. However, such protection must not be applied to the past disputes as the 

one at hand.
25

 

37. Hence, should the Tribunal find it has jurisdiction over the case at hand, exercise 

thereof is not justified at the case at hand. Given the fact that Claimant’s claims are a 

result of treaty shopping, conducted in an abusive exercise of Claimant’s rights, they 

should be rejected as inadmissible. 

II. ONLY FUND MAY BE HELD LIABLE FOR THE BREACH OF SPA AND 

SUCH CLAIMS SHALL BE ADDRESSED IN FRONT OF AN ICC TRIBUNAL 

38. Fund was established by an act of the Ruritanian Parliament as a separate legal entity 

with its own personality,
26

 distinct from Ruritania. In 2008, Fund, acting without the 

direction or authorisation of Respondent, entered into SPA with Contifica Spirits 

(Point A). Claimant may not seek protection under BIT through the umbrella clause 

for the alleged breach of SPA by Fund (Point B). Nor may Claimant bring claims 

relating to the alleged breach of SPA in front of this Tribunal as the dispute resolution 

clause in BIT applies only to State-investor disputes and Fund is not an emanation of 

Ruritania. The proper forum to address such claims is in front of the ICC tribunal as 

provided for in SPA (Point C). 

A. Fund is a separate and independent entity from Ruritania  

39. Fund is a state entity, not a state organ. As a rule, it shall be presumed that the state 

entities are separate and independent, which means that their conduct may not be 

attributed to a state.
27

  

40. According to ILC Articles, which give guidance as to the responsibility of the states 

under international law, to attribute an act of a state entity to the state, such an entity 

must exercise the governmental authority in a particular situation and the very act 

must be controlled by the state. The mere fact that a state entity was established by the 

state does not suffice for the attribution of its subsequent conduct.
28
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i) Fund is a state entity 

41. Fund is a state entity, not its organ. As a rule, acts of state entities are not attributable 

to the state, thus only Fund may be held liable for its alleged breach of SPA. 

42. If a state is to be held liable under Art.4 ILC Articles for the conduct of its entity that 

entity has to be recognised as an organ of that state. The international customary law 

distinguishes two kinds of organs, de jure and de facto ones.
29

 A de jure organ is an 

entity, which is recognised by the municipal law of a state as such. In the case at bar, 

Fund is a separate legal entity
30

 with its own legal personality,
 
it is not recognised as 

an organ. To determine whether or not an entity is a de facto organ, the structural test 

must be applied.
31

 The purpose of this test is to assess an entity’s structural 

dependence from and its connection to the state.
32

  

43. The fact that an entity was established by the state is not sufficient to attribute its 

subsequent conduct to that state.
33

 Hence, the fact that Fund was established by an act 

of the Ruritanian Parliament is irrelevant in the course of the assessment.  

44. Furthermore, the conduct of an entity may not be attributed to the state if this entity is 

distinct legally and financially.
34

 As it was already established, Fund is legally 

separate from Respondent. It is also distinct financially as Respondent bears no 

liability for Fund’s debts. Hence, Fund must be self-reliant in the financial terms. It 

has to secure its income from other sources than the national budget.  

45. Therefore, Fund is merely a state entity and only Fund may be held liable for the 

alleged breach of SPA.  

ii) The conclusion of SPA was a commercial act 

46. Fund did not exercise governmental authority when it entered into SPA. Concluding a 

contract is merely a commercial act. Hence, only Fund is liable for its breach. 

47. Article 5 ILC Articles reads that the conduct of a person or entity which is not an 

organ of the state but which is empowered by the law of that state to exercise elements 

of the governmental authority shall be considered as act of the state under international 
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law, provided the person or entity is acting in that capacity in the particular instance. It 

is usually referred to as the functional test.
35

 It means that an act of a state entity is 

only attributable to the state when it engages in the governmental activities, not in the 

private or commercial ones.
36

 The exercise of the governmental authority amounts to 

the acts which by their nature are not carried out by private businesses or individuals.
37

 

48. In the case at hand, Fund entered into a typical contract in the commercial relations. 

Sale or purchase of shares is, by its nature, carried out by private businesses and 

individuals. It is a common type of transaction, which takes place frequently, also on 

stock exchanges. Thus, Fund did not exercise any governmental authority in this 

instance. 

49. Furthermore, violation of international law has to be distinguished from a breach of a 

municipal law contract. The mere breach of a contract, to which an entity other than 

the state is a party to, may not be attributed to that state.
38

 In the case at hand, the 

parties to SPA were Fund and Contifica Spirits, which assigned its rights to Claimant. 

Thus, only these named parties may be held liable for the breach of SPA. 

50. Therefore, as Fund acted only within the purely commercial realms, it is the only 

entity liable for the alleged breach of SPA.  

iii) Fund acted independently from Respondent 

51. Fund acted autonomously as sale of FBI’s shares to Contifica Spirits was not 

authorised by Ruritania. 

52. Article 8 ILC Articles reads that the conduct of a person or group of persons shall be 

considered an act of a state under international law if the person or group of persons is 

in fact acting on the instructions of or under the direction and control of that state in 

carrying out the conduct. It means that not only a state entity has to be generally 

controlled by the state but the state’s control has to extend to the individual operation 

at issue.
39 

Also, the conduct must be authorised by the state to be deemed 

attributable.
40
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53. Here, Respondent controlled neither the tender, nor the conclusion of SPA. Moreover, 

Respondent neither directed Fund to enter into SPA, nor authorised such an act. 

Hence, only Fund may be held liable for the alleged breach of SPA.  

B. Article 6(2) BIT applies only to contracts entered into by Ruritania and 

not by any other entity 

54. Article 6(2) BIT applies, contrary to Claimant’s submission, only to contracts entered 

into by Ruritania. Therefore, contracts concluded by other entities are not protected 

and the umbrella clause is not triggered.  

55. Since Fund is not an emanation of Ruritania, it shall be independently responsible for 

any obligations it might have assumed under SPA as party thereto.
41

 The wording of 

Art.6(2) BIT is clear in this respect, as it only applies to obligations entered into by 

contracting state. Furthermore, the abovementioned article mentions an investor or 

investment of an investor as the party who enters an obligation vis-à-vis the state. 

Since Claimant is not an Investor holding an Investment in Ruritania, it cannot enjoy 

the protection under Art.6(2) BIT.
42

 

56. Therefore, Fund’s obligations towards Claimant assumed under SPA may not be 

transformed by the umbrella clause into treaty-based obligations. However, even if the 

Tribunal considers Claimant to be an investor holding an investment in Ruritania and 

Fund’s actions to be attributable to Respondent, this does not automatically render 

Respondent bound by contracts for purposes of the umbrella clause.
43

 

57. In any event, the umbrella clause would only be triggered if Respondent exercised its 

particular sovereign prerogatives to escape from its contractual commitments or to 

interfere in a substantial way with such commitments. According to Wälde, 

If the core or centre of gravity of a dispute is not about the exercise of 

governmental powers ...but about “normal” contract disputes, then the BIT and 

the umbrella clause has no role.
44

  

58. This approach presumes an active role of the host state in avoiding contractual 

obligations. In the case at hand however, Respondent was not aiming at interfering 

with commitments under the SPA, nor was it trying to avoid them in the first place.  
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59. Furthermore, since the allegedly breached warranty from the SPA is a commercial 

clause, it shall not be granted treaty protection. As stated by the tribunal in CMS, 

purely commercial aspects of a contract cannot always be protected by the treaty, still 

it is likely to be protected when there is significant interference of authorities.
45

  

60. The warranty under Art.9.2.1 SPA cannot be considered to endow Claimant with any 

particular rights. Since Respondent never intended to take sovereign actions in order to 

avoid commitments undertaken by Fund, no significant interference could have been 

undertaken. This renders the abovementioned article not protected by BIT.  

61. Furthermore, Art.6(2) BIT cannot embrace obligations entered into under contracts, 

including SPA. Ruling otherwise would create legal consequences  

so far-reaching in scope and so burdensome in their potential impact on the State that 

clear and convincing evidence of such an intention of the parties  

would have to be proved.
46

 No such proof was provided by Claimant. Its submissions 

are rather aiming at bringing a potentially infinite number of contracts concluded by 

the State or its emanations under the protection of BIT. If such interpretation was to be 

undertaken, it would result in states being unwilling to perform any obligations with 

investors, a state of affairs clearly contradicting the ground purpose of BITs. 

62. Since the wording of Art.6(2) BIT is similar to that of the US-Argentina BIT, the case 

of El Paso may serve as guidance. The tribunal adopted a narrow interpretation of the 

umbrella clause by stating that the purpose of BITs is not only to protect foreign 

investors, but also State sovereignty.
47

 Here, Claimant is asking the Tribunal to expand 

the basic function of BIT so as to protect every contractual obligation the host state, 

itself or through its emanations, might have entered into in regard to investments or 

investors originating in Cronos. This leads to a disproportionate burden being placed 

on Respondent, not only diminishing its commercial position, but also being 

undesirable from the perspective of the security and effectiveness of the flow of 

foreign investments.  

63. Furthermore, as observed by the tribunal in Pan American Energy LLC, it would be 

inadequate if the host state was held liable for any violation of any commitment in 

national or international law ‘with regard to investments’.
48
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In the case at hand, allowing Claimant to bring a purely contractual claim under the 

BIT’s dispute resolution clause would erase the distinction between national and 

international legal orders, and therefore render contractual dispute resolution clauses 

ungrounded and useless.  

64. All of the arguments mentioned above lead Respondent to submit that Art.6(2) BIT 

applies only to these contracts which were entered into by Ruritania and only in cases 

when Respondent would intentionally breach its contractual obligations in order to 

escape its commitments or change their substance. Since this is not the case, the 

Tribunal is not the proper forum to hear the dispute emerging from an alleged breach 

of SPA.  

C. Claimant’s contractual claim shall be pursued in accordance with the 

dispute resolution clause stipulated in SPA 

65. Claimant has no standing in front of this Tribunal in regard to the claim arising out of 

the breach of SPA. Firstly, the source of this claim is a contract, hence it is only a 

contract-based claim, not a treaty-based one. Secondly, the parties to SPA were 

Contifica Spirits, which assigned its rights to Claimant, and Fund, not Respondent or 

any of its organs.  

66. Firstly, to determine whether a claim may be brought as a treaty-based claim, its 

source has to be traced. Under no circumstances, a treaty-based claim may arise out of 

a contract.
49

 The party that has been allegedly injured by its contracting partner may 

pursue its claims using the avenues laid down for this purpose in the contract. The 

party may not resort to special methods provided for by a treaty.
50

 Here, SPA 

specifically points to the Court of Arbitration at the ICC as a proper forum to hear the 

claims arising out of it.
51

 Hence, any claims relating to SPA must be addressed in front 

of an ICC tribunal, and they may not be brought before this Tribunal. 

67. Secondly, a contract-based claim may only be brought as a treaty-based claim when 

one of the parties to a contract is a state or its emanation. Only the parties to a contract 

may be recognised as the parties to a contract-based claim.
52

 Here, SPA was entered 

into by Fund, which is only a state entity; however, as it was demonstrated above, its 
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conduct may not be attributed to Respondent. Thus, Claimant is precluded from 

pursuing its claim with the use of the dispute resolution clause provided in BIT. 

Claimant shall resort to the dispute resolution clause contained in SPA and address its 

claims in front of an ICC tribunal. 

68. Therefore, any Claimant’s claims for the alleged breach of SPA must be brought in 

front of an ICC tribunal, in accordance with the intention of the parties to SPA. ICC 

has an exclusive right to hear all the contractual-based claims. 

PART TWO – MERITS 

III.  RESPONDENT EXERCISED ITS GENERAL REGULATORY POWERS IN 

ACCORDANCE WITH THE BIT 

69. The primary obligation of Respondent as a state is to protect the general well-being, in 

particular the health, of its population. The interest of an investor may not outweigh 

the interest of the whole society. Hence, any actions taken by a state to fulfil the 

abovementioned obligation may not be considered expropriatory, as long as they are 

recognised as falling within the scope of the general regulatory powers of a state 

(Point A), for the public benefit (Point B), non-discriminatory (Point C) and 

proportional (Point D). The measures adopted by Respondent met all these criteria. In 

any event, Claimant’s investment was not subject to expropriation as Claimant 

retained the control over its investment (Point E).  

A. Measures adopted by Respondent are widely recognised as falling within 

the scope of the general regulatory powers of a state 

70. Respondent exercised its general regulatory powers by adopting the MAB Act aimed 

at prevention of alcohol consumption. Respondent aimed at protecting the health of its 

citizens, which is widely recognized as falling within the scope of ‘common good’. 

The fact that Respondent’s actions may be perceived as ill-conceived or burdensome 

for companies profiting from alcohol consumption does not entail a breach of BIT.53  

71.  Every state enjoys a margin of appreciation within the scope of its regulatory policy. 

State (…) regulatory policy is designed to further the public interest.54 Each state, 

including Ruritania, is allowed to freely shape its legal and socio-economic systems. It 
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is, in fact, one of the most basic prerogatives of modern states and, therefore, 

Claimant’s lack of respect for this state of affairs is manifestly ungrounded.  

72. According to the tribunal in Lemire, state possesses inherent right to regulate its affairs 

and adopt laws in order to protect the common good of its people, as defined by its 

parliament and government.
55

 Respondent’s actions fall within the scope of its 

regulatory authority. Their aim was to protect the health of the Ruritanian population 

and, therefore, they may not amount to expropriation.
56 

73. Thorough the scrutiny of whether such policies are grounded or not in the context of 

investor-state arbitration would lead to severe limitations of state sovereignty. BIT 

does not specify which of the contracting states’ actions fall within the scope of 

regulatory measures. Here, it ought to be analysed whether Ruritania’s measures were 

taken for the public benefit, whether they were reasonable and proximate to the aims 

they were supposed to serve.
57

 

B. Respondent adopted the subject measures for the public benefit 

74. MAB Act and Ordinance were aimed solely at diminishing alcohol consumption in 

Ruritania
58

 and promoting a healthy life-style.
59

  

75. According to WHO, global alcohol consumption has been rising in recent years, 

especially among youth who often engage in heavy episodic drinking,
60

 beer being the 

most popular alcoholic beverage among all world regions,
61

 except for Asia. 

Restrictions on alcohol marketing prove to be one of the most effective solutions to the 

growing problem of alcohol consumption.
62

 Respondent’s measures follow, therefore, 

global trends in fighting alcohol problems. 

76. Provisions of BIT relating to protection from expropriation largely resemble the ones 

contained in NAFTA, thus the awards rendered by the NAFTA tribunals are 

particularly relevant. The Methanex tribunal held that state’s measures do not constitute 

expropriation, when they are taken for the public purpose, even if they affect a foreign 
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investment or investor.
63

 The plain packaging legislation forms part of a 

comprehensive government strategy to reduce alcohol consumption in Ruritania. This 

strategy is designed to address one of the causes of death, diseases and domestic 

violence in modern societies. The implementation of these measures is a legitimate 

exercise of the Ruritanian Parliament’s regulatory powers to protect the health of its 

citizens.
64

  

77. Plain packaging is not an alternative to other alcohol control measures, but is an 

integral part of the comprehensive suite of measures adopted by Respondent to address 

public health problems caused by alcohol.
65

 These measures are based on the 

comprehensive strategy, which applies a wide-ranging set of measures from control of 

sales of alcoholic beverages to separation of sports events and alcohol promotion.
66

 All 

these measures are critical to achieving reduction in alcohol consumption in Ruritania.  

78. The labelling requirement warning alcohol consumers about the negative effects of 

Reyhan is equally justified, since this product may pose significant health problems. 

The abovementioned requirement was imposed on the basis of compelling scientific 

evidence, including a cautious survey conducted and analysed by HRI.
67

 

79. Respondent is not the first state to undertake measures which are now disputed by 

Claimant. Many jurisdictions employ a variety of regulations  aimed at enhancing 

public safety and discouraging disorderly behaviour resulting from the consumption of 

alcohol.
68

 

80. Since Respondent adopted its measures in order to protect the health of its citizens, 

these measures fall within the scope of general regulatory powers of a state, which 

cannot be rendered expropriatory. Respondent acted upon scientific evidence and was 

fully convinced that its alcohol policy will be effective in limiting alcohol consumption 

in Ruritania. Claimant did not offer any evidence that the measures adopted by 

Respondent will not reach their goal. Therefore, it acted in good faith and not with 

expropriatory intention.  

C. Measures adopted by Respondent affected all investors equally 
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81. Measures adopted by Respondent were non-discriminatory and applied to all alcohol 

producers to the same extent. Hence, as CAM was treated in a non-discriminatory 

manner, Respondent observed its obligations under Art.4(1) BIT.  

82. The test for determining whether regulations are intended to achieve expropriation is 

whether they are applied only to alien property.
69

 Lack of evidence for such intent 

excludes the occurrence of expropriation.
70

 Unlike in Eureko, Respondent was not 

trying to expel foreign elements from its territory.
71

 On the contrary, the competing 

beer brands to which Claimant refers
72

 are both local- and foreign-owned breweries,
73

 

hence the measures adopted do not aim at protecting the local beer market. All of them 

were equally treated on the legislative level. As they affect all breweries equally, the 

subject measures are of a non-discriminatory nature. Hence, there is no evidence that 

Respondent acted with discriminatory intent.
74

 

83. Contrary to Claimant’s assertions,
75

 they also were not implemented for the sole 

purpose of targeting FBI. Even Claimant itself offers arguments which exclude such a 

possibility. For instance FREEBREW beer is merely one of many FBI’s products. 

Other beer brands produced by the FBI are e.g. RURILITE and HILLMAGORE 

STOUT.
76

 As pointed out by Claimant,
77

 among all the beers produced in the FBI, only 

FREEBREW beer was sold in the 0.8l bottles
78

 and simultaneously, not all 

FREEBREW was sold in the bottles of this size.  

84. Even though most of FBI’s beer brands, including apart of FREEBREW production, 

were sold in the containers which complied with the MAB Act, Claimant decided for 

their suspension to allow a limited production of FREEBREW in 0.5l bottles and 

cans.
79

 Such a decision falls within the scope of the general business risk run by 

Claimant and Respondent may not be burdened with Claimant’s business imprudence.  
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85. Also, Ordinance was applied in a non-discriminatory manner as it has been 

implemented in regard to all products containing Reyhan concentrate.  Therefore, the 

reference group for the assessment of whether  Ordinance had a discriminatory effect 

are other products containing Reyhan concentrate and not other beer brands as 

erroneously raised by Claimant. As all of those products are required to be labelled 

with a respective warning, the measure cannot be recognised as discriminatory.  

86. Therefore, since Respondent treated Claimant equally with other beer producers, 

Claimant’s submission constitute an ungrounded confusion of regulatory measures 

with expropriation.
80

 

D. Measures undertaken by Respondent are proportional and reasonable to 

the aim sought  

87. Regulations adopted by Respondent were proportionate to the aim sought, that is to 

protect the public health.  

88. Regulatory measures have to serve a reasonable and legitimate aim in a proportional 

way.
81

 Burdens imposed on affected parties may not be more excessive than the 

expected benefits, and they may not be arbitrary. Since states enjoy a broad margin of 

appreciation with respect to regulatory policy, the burden of proof to demonstrate the 

arbitrariness or irrationality of such measures taken lies on Claimant.
82

  

89. The test for the proportionality of the adopted measures is two-folded: (1) there must 

be a rational policy and (2) the measure in question must be reasonable.
83

 According to 

the AES tribunal, a rational policy shall address a matter of public interest
84

 and be 

proximate to the aim pursued. Respondent’s measures pursued a legitimate aim by 

choosing the most effective measures available, these having been preceded by rational 

decision-making. Protecting the health of a society is a rational policy, since it 

addresses an issue of public interest. Healthy society guarantees sustainable 

development and minimalises the costs of public health care. Since Respondent’s 

measures fulfil both requirements mentioned above, they were in overall proportionate.  
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90. Respondent managed to strike a fair balance between the well-being of its society and 

the burden placed on all affected parties, including the interests of investors. Therefore, 

regulations adopted by Respondent were proportionate to the aim to protect the public 

health.  

E. In any event, Claimant’s investment was not subject to expropriation as 

Claimant retains the control over its operation 

91. In any event, CAM’s investment could not have been subject to expropriation, as 

Claimant remains a registered owner of the respective trademarks and trade dresses 

and has an exclusive right to use them. Claimant is the only one making decisions in 

regard to its investment makes solely the decisions in regard to its investment. 

92. The continued control over an investment by an investor rules out the possibility of the 

occurrence of expropriation,
85

 even if an investor may be deprived of a certain rights.
86

 

The Azurix tribunal denied even the existence of indirect expropriation as the claimant 

retained the control over its investment and remained its owner.
87

 When an investor 

may manage its investment on a daily basis, it cannot claim that it was expropriated. 

When an investment continues to operate, the interference of the host state may not 

amount to the substantial deprivation even if the profits are significantly diminished.
88

 

93. In the case at hand, Respondent remained the registered owner of the IP rights in FBI 

and Respondent also controls the FBI as a whole. The fact that CAM’s profits from the 

FBI were diminished is not enough to claim violation of the BIT  standards of 

protection.   

94. Firstly, the decrease in income falls within the general business risk and such a 

possibility has to be taken into account by each investor. Also, tribunals have so far 

been reluctant to award compensation where the regulation did not render the property 

completely valueless and where the regulated property still had some economic value, 

even though it might not be the kind of value preferred by the owner.
89

 Respondent did 

not design its measures to make Claimant abandon its property to Ruritania or to sell it 
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at distress price.
90

 It is not disputed between Parties that Claimant’s investment still 

represents some value.
91

 Since the initial price of shares was USD 5,000, 

Respondent’s actions did not cause them to fall below this amount.   

95. Secondly, CAM continuously takes all the decisions regarding the operation of its 

investment. Respondent’s actions did not deny Claimant its right to take part in 

management decisions or to derive profits from its investment, therefore they do not 

amount to a transgression of the scope of regulatory powers or to a gross interference 

with Claimant’s autonomy.
92

  

96. Therefore, Claimant’s investment could not have been subject to expropriation and its 

claims in this regard are meritless. Respondent observed its obligation arising out of 

Art. 4(1) BIT. 

IV. RESPONDENT PROVIDED CLAIMANT WITH FAIR AND EQUITABLE 

TREATMENT IN ACCORDANCE WITH ART.2(1)(b) BIT 

97. Claimant errs in arguing that it was not provided fair and equitable treatment
93

. First of 

all, Respondent acted in a transparent and predictable manner. Claimant received no 

promise that the measures similar to MAB Act and Ordinance would not be adopted; 

hence, Claimant’s expectations in this respect were not legitimately founded (Point 

A). Secondly, the adoption of the subject measures was carried out under due process 

of law (Point B).  

A. Respondent acted in a predictable and transparent manner 

98. Respondent acted consistently and transparently. Furthermore, as there was no 

promise made to CAM by any governmental officials that the legal framework of 

Ruritania would be preserved in an unchanged form, there was no basis for the 

foundation of legitimate expectation on the part of Claimant.  

99. The requirement of transparency was for the first time recognised as a part of the FET 

standard by the Metalclad tribunal. The Metalclad tribunal pointed that transparency 

requires that all the relevant legal obligations of the host state were easily and readily 
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known to an investor.
94

 Transparency allows an investor to plan its investment.
95

 

Following the Occidental tribunal, the transparency requirement is not met when the 

law is changed without providing any clarity about its meaning and extent and the 

practice and regulations were also inconsistent with such changes.
96

 

100. In the case at hand, Respondent acted in a consistent and transparent manner. All the 

relevant circumstances were readily known to CAM. A part of the New Way party’s 

election manifesto was a hard stance towards marketing and sale of alcohol. As the 

election manifesto was widely publicised, it was generally known to the public.
97

 The 

New Way party secured its majority in the Ruritanian Parliament in January 2010. The 

transfer of shares and IP rights in FBI from Contifica Spirits to CAM occurred two 

months later, on 17 March 2010. Hence, at that time Claimant, and Contifica Group, 

could have anticipated that such a direction would be adopted by the newly elected 

parliament.  

101. On 20 June 2010 the New Way party introduced to the parliament the draft of MAB 

Act which at that day became a public record. Thus, from that day on Claimant had the 

opportunity to acquaint itself with the proposed changes regarding the marketing and 

sale of alcohol. Especially in the light of the fact that MAB Act came into force a year 

later, on 15 June 2011. 

102. Ordinance of Ministry was a logical consequence of the change of the majority party 

in the Ruritanian parliament and its pro-health policy and it applies to all the products 

containing the Reyhan concentrate. 

103. Additionally, Respondent, as Cronos and Prosperiana, is a party to the International 

Covenant on Economic, Social and Cultural Rights
98

 which Art. 12 requires a state to 

provide its population with the enjoyment of the highest attainable standard of 

physical and mental health. Claimant could have anticipated that relevant regulations 

would be adopted to fulfil this obligation over the years.  

104. The Tecmed tribunal expanded the requirement of transparency to include the 

legitimate expectations of an investor. Legitimate expectation may only arise from the 

promise made by the host state’s authorised officials individually directed to a 
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particular investor or a particular group of investors.
99

 Legitimate expectations may 

not simply be founded on the pre-existing legal framework.
100

 They have its source 

only in the individualised governmental conduct, not in the general legislation.
101

 

105. In the case at bar, there was no basis for the foundation of such expectations on the 

part of CAM. A promise as abovementioned was never directed to Claimant. Firstly, 

Respondent made no such promise not to introduce an act implementing regulations of 

a similar nature to MAB Act. Secondly, even if the SPA contained a warranty that the 

products of the FBI did not pose any risks to the human health other than those which 

are ordinary for similar alcoholic beverages, the warranty was not given to Claimant, 

or to the Contifica Group. SPA was concluded between Fund and Contifica Spirits 

solely. CAM, or Respondent, is not a party to SPA in any way. Besides, the conduct of 

Fund may not be attributed to Respondent itself. 

106. Furthermore, not all expectations of an investor amount to the legitimate ones. The 

requirement of transparency and investor’s legitimate expectations must be assessed 

through the lenses of the proportionality principle.
102

 An investor may not prevent the 

host state to exercise its right to regulate.
103

 Expectations of an investor that the host 

state would freeze its legal system for its own benefit
104

 may not be recognised as 

legitimate ones. 

107. In the case at hand, the regulations were implemented for the general public benefit, 

for the protection of the public health in Ruritania. In this area, the right to regulate of 

a state should remain unfettered.
105

 CAM’s interests cannot overweigh the importance 

of the protection of the public health in Ruritania. Additionally, the measures adopted 

by Respondent satisfy the proportionality requirement as limited alcohol promotion 

reduces the general demand for the alcoholic beverages; hence it reduces the alcohol 

consumption.  
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108. What is more, the inherent business risk has to be borne by an investor
106

 which 

includes the possibility of the change in the legal environment of the host state. Using 

the words of the MTD tribunal, BITs are not an insurance against the business risk.
107

 

Any investor as a professional entity realises that laws evolve with the passage of 

time,
108

 especially in the light of the global tendencies to regulate certain areas in a 

specific way.
 109

  

109. Taking into consideration the general tendency of the countries to toughen their 

regulations regarding the sale and marketing of alcohol, the implementation of an act 

similar to MAB Act was foreseeable. Already in 1989, the European Union adopted 

the Television without Frontiers Directive which introduced the first restriction 

regarding the alcohol advertising. It was substituted with the 'Audiovisual Media 

Services Directive', covering also the newly emerged media formats. In the meantime, 

the WTO Euro Region adopted a Framework for Alcohol Policy for the Region in 

which it highlighted the right of children and adolescents to grow up in an 

environment which is free prom the alcohol promotion. In the United States, the 

alcohol advertisements may be placed only on those programmes where at least 70% 

of the viewers are over the legal drinking age (over 21 years old); however, there are 

several TV networks which do not accept the alcohol promotion in general.  

110. Measures adopted by Respondent are part of those international tendencies. Observing 

legal changes in different countries and taking into considerations the conventions 

which Respondent is a party to, Claimant could have anticipated that over the years 

Respondent would implement regulations such as MAB Act.  

111. Therefore, Respondent provided Claimant with fair and equitable treatment standard 

as its conduct was transparent and predictable. 

B. Respondent adopted the measures in accordance with due process of law 

112. Respondent introduced MAB Act and Ordinance under due process of law as all the 

legally required procedures were complied with.  
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113. The requirement to act in accordance with due process of law is recognised as a part of 

the FET standard.
110

 In the light of the current developments, it can be violated not 

only by the judiciary, but also by the conduct of the executive or legislative.
111

 The 

concept is defined in the context of investor-state arbitration as a miscarriage of justice 

or prejudice on account of the investor’s nationality.
112

  

114. Not only was MAB Act adopted in accordance with the required legislative procedure, 

but also the adoption of MAB Act was a long-lasting process. The draft of MAB Act 

was introduced to the Ruritanian Parliament and became public record on 20 June 

2010. The Ruritanian Parliament adopted it on 20 November 2010 and published on 

25 November 2010. MAB Act came to force a half a year later to provide all the 

breweries with the necessary time for adjustments. Even the very introduction of the 

act such as MAB Act could not have been surprising to Claimant as the New Way 

Party’s anti-alcohol policy was subject to public debates on the Ruritanian TV before 

the election of January 2010.
113

 

115. Additionally, the adoption of Ordinance was founded on firm scientific evidence as 

required under the Public Health Act. Report was based on the thorough medical 

research conducted for several years, going back to 2005.
114

 Such a research may not 

be outweighed by a subjective opinion of a single scientist employed by Claimant.
115

 

Besides, Parties agree that the adoption of Ordinance was conducted in accordance 

with due process of law.
116

 

116. Furthermore, Claimant argues that before the adoption of the Ordinance, other affected 

parties and CAM itself ought to have been consulted.
117

 However, the consultations 

are not required under BIT.  

117. Although the Tecmed tribunal held that the consultation with an investor may be 

required in circumstances as the ones presented in Tecmed, its reasoning may not be 

applied to the case at bar due to the significant discrepancies in the fact-patterns of 
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both cases. The Tecmed award concerned the revocation of the licence for the 

operation of a landfill due to the incompliance in certain aspects with the legal 

requirements. The claimant was not consulted and had to close the landfill. However, 

the revocation of the licence concerned only the landfill of the claimant, not all 

landfills, and deprived the claimant of the control over its investment. Here, Ordinance 

adopted by Respondent was of a general nature and did not deprive the producers of 

the control of its enterprises. Additionally, the aim of protecting health of the 

Ruritanian population outweighs the personal interest of an investor. 

118. Besides, even if the consultation were required, Claimant had the opportunity to 

express its opinion. In July 2011, CAM was provided with all the documents which 

led to the finding that Reyhan concentrate imposes a serious risk to human health. 

Afterwards, Claimant wrote to Ministry presenting its stance in this regard and 

Ministry replied. The fact that Ministry did not agree with the view presented by 

Claimant does not amount to the violation of the due process requirement. An investor 

should only be provided with the right to be heard which does not mean that the 

authorities have to agree and comply with the demands of an investor.  

119. Therefore, the measures were adopted in accordance with due process of law and 

Respondent provided Claimant with fair and equitable treatment as required under 

Art.2(1)(b) BIT. 

V. CLAIMANT IS NOT ENTITLED TO RECEIVE MORAL DAMAGES FOR 

THE ARREST AND DETENTION OF MESSRSGOODFELLOW AND STRAW 

120. Claimant’s claims regarding moral damages are ungrounded for the following reasons. 

Firstly, the alleged infringement of personal rights of Executives cannot be elevated to 

the level of Claimant (Point A). Secondly, Claimant itself was unaffected by the 

actions taken against Executives and suffered no losses that could be compensated 

(Point B). In any event, should the Tribunal recognise any damage of such kind has 

been inflicted upon Claimant, it has been already appropriately remedied by the 

Respondent’s public acknowledgement of the breach of full security and protection 

standard (Point C).  

A. Infringement of personal rights of Executives and the subsequent damage 

are not attributable to Claimant 
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121. Damage suffered solely by Executives cannot constitute a legitimate basis for a claim 

before this Tribunal. Messrs Goodfellow and Straw themselves do not fall within the 

scope of protection granted by BIT.  

i) Claimant’s Executives are not Investors within the meaning of Art. 

1(3)(a) BIT 

122. Claimant cannot bring a claim regarding moral damages in regard to its Executives as 

they are not Investors within the meaning of Art.1(3)(a) BIT.  

123. In accordance with Art.1(3)(a) BIT the term “Investor”, as far as natural persons are 

concerned, applies to citizens, nationals or permanent residents of the contracting 

states who are owners, possessors or shareholders of an Investment in the territory of 

the other contracting state. Executives, albeit being natural persons, fail to fulfil those 

requirements. Admittedly, they were employees of Contifica Entreprises PLC and 

executives of FBI
118

, yet they are neither owners, nor possessors, nor shareholders of 

an “Investment”. Consequently, the BIT does not afford to them any form of 

individual protection.  

124. Taking into account the aforementioned arguments, awarding damages on the basis of 

treaty breach as requested by Claimant is meritless as Executives do not fall within 

scope of protection of BIT. 

ii) Even if Executives were under protection of BIT, they incurred no 

damage  

125. Executives suffered no damage whatsoever as a result of conduct of Respondents’ 

officers. The activities performed by Respondent’s officers fell within regular 

measures employed by states and their enforcement did not cause any physical 

suffering to Executives, which could substantiate a claim for damages.
119

 Neither did 

Claimant present any evidence for mental suffering. 

126. Arbitral tribunals, while considering the issue of moral damages claimed by investors, 

intended to establish certain tests and requirements. Character of actions of a state is 

the factor tribunals introduced as one of the most basic of them. Events justifying 

award of moral damages were described as: (i) malicious conduct leading to fault-
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based liability,
120

 (ii) egregious conduct leading to proven and substantial mental 

suffering,
121

 (iii) extreme cases of egregious behaviour
122

 and (iv) injury inflicted 

maliciously.
123

 Thus, not only do States need to contribute to a certain degree of 

damage, but also their intentions have to be evidently aimed at disrupting and 

hindering investor’s activities.  

127. Against this background, the Tribunal will have noted that Executives, while in 

detention, did not lodge any complaints regarding conditions they were held under and 

were not subject to any physical duress. It is undisputed that Executives sustained no 

physical damage
124

 and Claimant failed to provide any proof for their mental 

suffering. Their detention was based on information obtained by the Prosecutor’s 

Office and bore no signs of malicious or egregious conduct recognized by tribunals as 

one of the constitutive elements of moral damages. The Prosecutor’s Office is an 

independent institution, free of any political influence, and the fact that Executives 

were released as soon as charges against them were verified proves it acted impartially 

and with the sole intention to protect the legal order of Ruritania.  

128. Hence, Respondent cannot be held liable for arrest and detention of Claimants’ 

Executives under this arbitration. 

B. Claimant failed to provide any evidence for damages sustained by itself  

129. Claimant seeks recognition of damage that is not adequately substantiated. It purports 

that company, the employer of Executives, is entitled to claim moral damages for its 

own loss resulting directly from their detention. Such damages, as recognised under 

Art.31 ILC Articles have compensatory nature and their purpose is to cover for any 

intangible damage suffered.
125

 

130. In international investment arbitration there is an established practice of granting 

moral damages only if they are properly substantiated.
126

 The view that it is impossible 

to award damages if they are not appropriately assessed is supported by 
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scholars.
127

Additionally, the scope of injury must not be too speculative in order for 

pecuniary compensation to be granted,
128

 especially in the light of calculability of non-

pecuniary damage.
129

 

131. It is accepted that mistreatment of employees or representatives of a third party causes 

no direct damage to entities they work for.
130

 Events concerning employees that may 

negatively affect their employer enumerated by academics include losses due to 

business disturbances caused by employees’ mental distress
131

 or additional expenses 

to corporation.
132

 Scholars consider taking other circumstances into account as 

unconvincing.
133

 

132. In this case, Claimant failed to provide any evidence that the detention of its 

Executives directly affected its management or sales capabilities or that it gave rise to 

any significant reputation loss. Executives were arrested during holiday period when 

activities of every company is less intense. Furthermore, their detention lasted for a 

very short period of time. Claimant reported no detectable decrease of revenue that 

could be attributed to Executives’ inability to fulfil their duties. Eventually, Claimant 

decided not to reveal the overall number of executives involved in its activities, most 

likely owing to developed management structure, that is evidently resistant to minor 

indispositions of some of its members.  

133. In the light of the above, the evidence of direct effect is indispensable as company 

cannot be injured exclusively on the basis of its ‘feeling’.
134

 Claimant’s arguments 

seem to focus solely on the fact of the detention itself as it submitted no relevant 

evidence of damage and thus Respondent cannot be held liable.  

C. Alternatively, Respondent has already provided proper remedy for 

damage suffered by Claimant 

134. Acknowledgement that actions that amount to a breach of treaty were wrongful is a 

sufficient satisfaction for intangible damage it could cause. As Respondent openly 
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admitted it did not manage to uphold the standard of full protection and security, it has 

already taken adequate steps to satisfy Claimant.  

135. Arbitral tribunals frequently stated that a state’s admittance that its conduct was 

against the law is a sufficient remedy.
135

 Scholars tend to share this view.
136

 

136. Respondent acknowledged that its actions constituted a breach of the full protection 

and security standard. Thus, seeking any further form of remedy for the arrest and 

detention of the Executives is abusive and bears signs of a claim for punitive damages, 

which are strongly discouraged under international law
137 

and explicitly rejected by 

investment tribunals.
138

 

137. In conclusion, any grounds on which Claimant may be awarded damages are not 

relevant due to the fact that Respondent has already fulfilled its obligations in this 

field.  

VI. CLAIMANT SHALL NOT BE GRANTED COMPENSATION FOR THE LOSS 

IN SALES OF ITS SUBSIDIARIES LOCATED OUTSIDE OF RESPONDENT’S 

TERRITORY  

138. Granting damages to Claimant’s subsidiaries located outside of Ruritania is not a 

matter of concern to the Tribunal for three main reasons. Firstly, the conduct of 

subsidiaries cannot be considered as Investment within the BIT’s meaning (Point A). 

Secondly, subsidiaries located outside of Ruritania shall not be considered as Investors 

(Point B). Thirdly, compensating damages to subsidiaries would lead to inadmissible 

double recovery (Point C). 

A. Claimant’s subsidiaries made no Investment under Art. 1 BIT 

139. Claims relating to damages purportedly suffered by Claimant’s subsidiaries are 

inadmissible, as subsidiaries’ conduct does not constitute an investment as per Art.1 

BIT. Claimant attempts to inflate its claim by evoking damages, which were allegedly 

suffered by its subsidiaries. Yet, it fails to supply circumstances that would justify 

such compensation. 
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i) Subsidiaries activities do not meet criteria supplied in Art. 1(1)(a-f) 

the BIT 

140. Entity, which demands damages under BIT has to undertake investment as per Art.1 

BIT. Only a conduct which is an Investment under the BIT can be protected by the 

BIT’s provisions. Since Claimant’s subsidiaries’ conduct does not fulfill criteria 

provided in Art.1(1)(a-f) BIT they cannot be awarded damages for the sustained loss 

of sales. 

141. “Investment” according to Art.1 BIT refers to an asset which is directly invested. 

Further, this provision presents an exemplary catalogue of actions considered as 

investment. Owning property, shares in companies, trade names and others will always 

be considered as such. Only entities that fulfil those criteria may enjoy protection of 

the BIT. 

142. Claimant’s subsidiaries’ activities focused on supplying materials necessary for the 

production of FREEBREW. Subsidiaries did not conduct any of the actions 

enumerated in the abovementioned provision. Their role was to passively support 

Claimant’s main activity, which was investing in the FBI. Claimant failed to supply 

information on any other undertakings of subsidiaries. . 

143. Moreover, BIT supplies that any kind of Investment has to be ‘made’, and, therefore, 

sole control or share-holding in Claimant's company is not an Investment. Very similar 

facts were presented in the case Standard Chartered Bank v. Tanzania. There, tribunal 

admitted that, based on a narrow definition of Investment, since Investment is a 

conduct that needs to be ‘made’, not simply being held or controlled, it would be 

unreasonable to admit compensation for subsidiaries which conduct did not fit the 

definition of investment.
139

 Claimant’s subsidiaries do not fit the definition of 

investment supplied in BIT. Granting compensation for their alleged loss would be 

against provisions of BIT. 

144. It can be derived from the definition of subsidiaries that the link between them and 

their parent company is based on exchanged share-ownership. ‘Subsidiary’ is a 

company whose voting stock is controlled by another company in more than 50%, this 

usually referred to as the ‘parent company’ or is partly or completely owned by 

another company that holds a controlling interest in the subsidiary company.
140
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145. Even if each of Claimant’s subsidiaries owns a minority stock in Claimant’s company, 

it still cannot be decided that such ownership was a protected investment. Passive 

ownership, simple control or connection to Claimant’s company is not sufficient when 

the definition of investment is narrow and requires investment to be ‘made’,
141

 such as 

definition in the BIT. Since subsidiaries of Claimant did not undertake any kind of 

business which could be defined as investment, the Tribunal should not grant 

compensation for their loss. 

ii) Conduct of subsidiaries was not made in territory of Respondent 

146. Claimant’s subsidiaries’ activity is not in any way connected with territory of 

Ruritania. According to Art.1(1) BIT investment must be made in the territory of 

contracting state. It means that any activity which was not undertaken in Ruritania 

cannot be considered as Investment. Thus, Claimant’s subsidiaries’ actions do not 

constitute an investment protected by the BIT. 

147. Claimant’s subsidiaries are located outside the territory of Ruritania. Therefore, their 

conduct cannot be considered essential to the prosperity of Respondent, which is the 

aim of BIT. Subsidiaries offer no employment for citizens of the host state. Ruritania 

does not benefit from taxes paid by Claimant’s subsidiaries. Their conduct and activity 

is strictly aimed to develop Claimant’s business. Since they are located outside of 

Ruritania, Respondent exercises no control and regulatory power over them. Hence, it 

would be unreasonable to award damages to entities not performing investment in 

Ruritania. 

B. Claimant’s subsidiaries are not Investors under Art.1 the BIT 

148. Subsidiaries do not meet the definition of Investor as per Art.1 BIT. They are nothing 

more than shell companies of unknown origin, through which Claimant tries to acquire 

additional recovery. Investors, in order to gain protection from BIT, must be 

incorporated in the State of Cronos. Claimant conveniently omitted to provide 

information on the subsidiaries’ countries of incorporation.  

149. The definition of investor supplied in Art.1(3) BIT shall be interpreted narrowly, 

without extending its literal meaning. Strictly providing what kind of entities are 

considered as investors, it does not allow entities incorporated beyond the state of 

Cronos to gain any damages arising out of BIT claims. 
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150. BIT explicitly provides that Investor is a natural person, entity or citizen permanently 

residing in one of Contracting States, which is owner, possessor or shareholder of 

investment.
 
The country of incorporation of the subsidiaries is not known. Claimant is 

trying to gain damages on behalf of its subsidiaries located outside of Ruritania
142 

and 

yet it failed to provide information about their country of origin. Such situation is 

unacceptable in proceeding before arbitration tribunal. 

151. If parties to the BIT had wanted to let subsidiaries claim their rights and demand 

damages, respective provision allowing for claims on behalf of the subsidiaries would 

have found their place within the BIT. Thus, the Claimant’s claim must fail. 

C. Granting damages to Claimant’s subsidiary would lead to inadmissible 

double recovery 

152. Claimant’s conduct, in respect to claims on behalf of its subsidiaries, is leading to 

outcome which would constitute illegal double recovery. Such overcompensation is 

against principles regarding compensation in international law. 

153. Full compensation of loss is a general principle of international law that was 

enlightened in the Chorzów Factory case. It provides that reparation must, as far as 

possible, wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability, have existed if that act had not been committed.
143

 

This principle was accepted in international investment law practice.
144 

154. Avoiding double recovery is a crucial rule deriving from the principle of full 

compensation that investment tribunals abide while considering the amount of 

compensation to be paid.
145

 It was stated in Sempra award that double recovery occurs 

when Claimant is filing endless indirect claims.
146 

Scholars of investment arbitration 

have supported such approach, stating that acceptance of indirect claims creates a risk 

of multiple claims and may result in double recovery for the same wrong.
147

 

155. Claimant, by trying to achieve compensation for the loss of its subsidiaries, is in fact 

bringing indirect claims, which are not allowed.  
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 SoD, para.30 

143
 Chorzów Factory, p.47 

144
 Siemens, para.352 

145
 Sempra, para.65, Suez Inter Agua, para.51 

146
 Sempra, para.52 

147
 RGSL, p.53 
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156. Since any damage should be compensated fully according to the ruling in Chorzów 

Factory, it becomes obvious that it is against that principle to overcompensate losses. 

Damages awarded to subsidiaries would be inadequate since their connection with the 

case at bar is too remote. Furthermore, awarding such damages would create double 

recovery which is not allowed in investment law arbitration. 

157. Since Claimant’s subsidiaries have not undertaken Investment in the territory of 

Ruritania and subsequently they are not Investors in the meaning supplied by the BIT, 

Claimant cannot be awarded damages for the alleged loss. Awarding such damages 

would also create illegal double recovery and overcompensation and as such it would 

breach international law. 
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PRAYER FOR RELIEF 

 

In the light of all the above submissions, Respondent respectfully requests the Tribunal to find 

that: 

(1) The Tribunal does not have jurisdiction over the claims submitted by CAM and that those 

claims are inadmissible in light of the facts surrounding the acquisition of the shares in FBI by 

CAM; 

(2) The Tribunal does not have jurisdiction over CAM’s claims based on the alleged breach of 

the Share Purchase Agreement by the State Property Fund and those claims are inadmissible; 

(3) Respondent did not violate its obligations under the BIT by adopting measures for the 

regulation of marketing and sale of alcohol and imposing further requirements for marketing 

and sale of FREEBREW; 

(4) Moral damages may not in principle be awarded by the Tribunal to Claimant for the arrest 

of Messrs Goodfellow and Straw; 

(5) The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI does not 

constitute a recoverable item of damage. 
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