
 Memorial For Respondent          Team Code - Alfaro 

i 

 

  

 

GERMAN INSTITUTION OF ARBITRATION 

UNDER THE UNCITRAL ARBITRATION RULES ADMINISTERED BY THE DIS 

 

 

 

 

 

CONTIFICA ASSET MANAGEMENT CORP.    Claimant 

 

 

v. 

 

 

REPUBLIC OF RURITANIA      Respondent 

 

 

 

 

 

 

 

 

___________________________ 

MEMORIAL ON BEHALF OF THE RESPONDENT 

22 SEPTEMBER 2013 

__________________________ 

 

 

 

 



 Memorial For Respondent          Team Code - Alfaro 

ii 

 

INDEX 

TABLE OF ABBREVIATIONS ............................................................................................. v 

LIST OF AUTHORITIES ..................................................................................................... vii 

STATEMENT OF FACTS ...................................................................................................... 1 

 

ISSUE 1: THE TRIBUNAL DOES NOT HAVE THE JURISDICTION OVER THE 

CLAIMS SUBMITTED BY THE CLAIMANTS. ................................................................ 3 

I. An International treaty does not protect investments not made in good faith. ............... 3 

A. The investment made by Claimant lacks good faith. ................................................... 4 

B. Treaty Shopping in the present case is mala fide and amounts to abuse of process. . 5 

 

ISSUE 2: THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER 

CONTRACTUAL CLAIMS ................................................................................................... 9 

I. Contractual claims are not admissible under an international treaty. ............................. 9 

A. The applicable rules of procedure prevent the tribunal from exercising jurisdiction 

over the contractual claims. ............................................................................................... 9 

B. Umbrella Clause does not convert the obligations under the SPA into BIT 

obligations. ....................................................................................................................... 10 

 

II. The Acts of the SPFR cannot be attributed to the Respondent. .................................... 12 

A. The Share Purchase Agreement has not been breached. .......................................... 12 

B. The contracts entered into exclusively by the contracting state are covered under the 

treaty and Respondent is not a party to the SPA. ............................................................. 13 

C. The SPFR is not an organ of the Respondent. Further it was neither exercising 

governmental authority nor acting under the directions of the Respondent while entering 

into the SPA. ..................................................................................................................... 14 

 

 



 Memorial For Respondent          Team Code - Alfaro 

iii 

 

ISSUE 3: RURITANIA DID NOT VIOLATE ANY OF ITS OBLIGATIONS UNDER 

THE BIT OR INTERNATIONAL LAW ............................................................................ 17 

I. There is no violation of Art 4 of the BIT ...................................................................... 17 

A. The Measures taken by the State are within the Police powers of the Respondent and 

thus, are not liable for Compensation. ............................................................................. 17 

B. The Measures are commensurate with the Proportionality requirement ................. 19 

C. The effect of the measures are not severe enough to be characterised as 

Expropriatory ................................................................................................................... 19 

D. There has been no violation of the Claimants rights under existing intellectual 

property laws. ................................................................................................................... 21 

 

II. The Respondent has afforded Fair and Equitable Treatment to the Claimant .............. 22 

A. The Standard of liability in the FET Clause is the same as that of the Minimum 

standard of treatment under International Law ............................................................... 22 

B. Assuming arguendo, even if this Tribunal were to find the FET as an autonomous 

standard of treatment, the threshold of liability still cannot be established .................... 23 

C. There was no violation of any Legitimate Expectation of the Claimant ................... 23 

D. The actions of the Respondents were grounded in rationality and were not 

Arbitrary. .......................................................................................................................... 25 

E. Due Process requirements were fulfilled by the Respondent .................................... 25 

 

ISSUE 4: MORAL DAMAGES SHOULD NOT BE AWARDED TO THE 

CLAIMANTS ......................................................................................................................... 27 

I. Moral Damages have not been provided for under the Cronos-Ruritania BIT............. 27 

 

II. In Arguendo, even if the Tribunal decides that it has power to grant moral damages, 

the same cannot be granted in this condition ....................................................................... 27 

A. The executives of the Claimant cannot raise the issue of moral damages under the 

BIT since the protection is granted to the Claimant and not its executives. .................... 27 



 Memorial For Respondent          Team Code - Alfaro 

iv 

 

B. The situation is not grave and substantial enough to give rise to a claim of moral 

damages ............................................................................................................................ 28 

 

III. The benefit of the Full Protection and Security clause under Article 2 of the BIT is 

only available to the physical protection of the investor’s assets and not to the employees of 

the Investor. .......................................................................................................................... 29 

ISSUE 5: LOSS OF SALES BY CAM’S SUBSIDIARIES DOES NOT CONSTITUTES 

A RECOVERABLE ITEM OF DAMAGES ....................................................................... 30 

RELIEF SOUGHT................................................................................................................. 32 

 

  



 Memorial For Respondent          Team Code - Alfaro 

v 

 

 

TABLE OF ABBREVIATIONS 

 

Sl. No. Abbreviation Full Form 

1.  ¶ Para No. 

2.  Art. Article 

3.  BIT Bilateral Investment Treaty 

4.  CAM Contifica Asset Management Corporation 

5.  Chap. Chapter 

6.  Ed. Edition 

7.  Eds. Editors 

8.  FBI Freecity Breweries Inc. 

9.  FET Fair and Equitable Treatment 

10.  FTC Free Trade Commission 

11.  HRI Human Health Research Institute 

12.  ICCPR International Covenant on Civil and Political Rights.  

13.  ICJ International Court of Justice 

14.  ICSID International Centre for Settlement of Investment Disputes 

15.  ILC International Law Commission  

16.  J.W.I.T. Journal of World Investment and Trade 

17.  MAB Act Regulation of Sale and Marketing of Alcoholic Beverages 

Act 

18.  MDB Methyldioxidebenzovat 

19.  NAFTA North American Free Trade Agreement 

20.  No. Number 

21.  O.U.P. Oxford University Press 

22.  p. Page No. 

23.  PCA Permanent Court of Arbitration 

24.  PCIJ Permanent Court of International Justice 

25.  Rep. Reports 

26.  SPA Share Purchase Agreement 



 Memorial For Respondent          Team Code - Alfaro 

vi 

 

27.  SPA Share Purchase Agreement 

28.  SPFR State Property Fund of Ruritania 

29.  U.S.A. United States of America 

30.  UDHR The Universal Declaration of Human Rights. 

31.  UN United Nations 

32.  UNCITRAL United Nations Commission on International Trade Law 

33.  UNCTAD United Nations Conference on Trade and Development 

34.  v. Versus 

35.  VCLT Vienna Convention on the Law of Treaties 

36.  Vol. Volume 

37.  WIPO World Intellectual Property Organization 

38.  YBIL Yearbook of International Law 

 

  



 Memorial For Respondent          Team Code - Alfaro 

vii 

 

LIST OF AUTHORITIES 

 

ARTICLES 

Sl. No. Abbreviation Full Citation 

1.  Pauwelyn Joost Pauwelyn, “Role of Public International Law in the 

WTO: How far can we go?”, The American Journal of 

International Law, Vol. 95, 2001. 

2.  Gaffney J. Gaffney, and J. Loftis, “The “Effective Ordinary 

Meaning” of BITs and the jurisdiction of Treaty Based 

Tribunals to hear Contract Claims”, 8 J.W.I.T 5, 12 (2007). 

3.  Schreuer Christoph Schreuer, “The Concept of Expropriation under 

the ECT and other Investment Protection Treaties”, 2 

Transnational Dispute  Management (2005).. 

4.  Vandevelde Kenneth J Vandevelde, “A Unified Theory of Fair and 

Equitable Treatment” (2010–11) 43 New York University 

Journal International, Law & Politics. 

5.  Yannaca-Small Katia Yannaca-Small, “Fair and Equitable Treatment 

Standard: Recent Developments”, August Reinisch (ed.), 

Standards of Investment Protection. (Oxford University 

Press 2008) 

 

BOOKS 

Sl. No. Abbreviation Full Citation 

1.  Crawford James Crawford, Brownlie’s Principles of Public 

International Law, Oxford University Press (8
th

 Ed. 2012) 

2.  Lauterpact Lauterpact, Development of International Law by 

International Court, London (1958) 

3.  Muthucumaraswamy  Sornarajah Muthucumaraswamy, The International Law on 

Foreign Investment (3
rd

 Ed. 2010). 

 

 



 Memorial For Respondent          Team Code - Alfaro 

viii 

 

CASES 

ICSID 

Sl. No. Abbreviation Full Citation 

1.  AAPL Award Asian Agricultural Products Ltd. v. Republic of Sri Lanka, 

Award, ICSID Case No. ARB/87/3 (27 June, 1990) 

2.  ADC Affiliate Award ADC Affiliate Limited and ADC & ADMC Management 

Limited v. The Republic of Hungary, Award of the Tribunal, 

ICSID Case No. ARB/03/16 (2 October, 2006) 

3.  Amco Jurisdiction Amco Asia Corporation and others v. Republic of 

Indonesia, Decision on Jurisdiction, ICSID Case No. 

ARB/81/1 (10 May, 1988) 

4.  AMT Award American Manufacturing & Trading, Inc. v. Republic of 

Zaire, Award, ICSID Case No. ARB/93/1 (21 February, 

1997) 

5.  Azurix Award Azurix Corp. v. The Argentine Republic, Award, ICSID 

Case No. ARB/01/12 (14 July, 2006) 

6.  Azurix Jurisdiction Azurix Corp. v. The Argentine Republic, Decision on 

Jurisdiction, ICSID Case No. ARB/01/12 (8 December, 

2003) 

7.  Bayindir Award Bayindir Insaat Turizm Ticaret ve Sanayi A.Ş. v. Islamic 

Republic of Pakistan, Award, ICSID Case No. ARB/03/29 

(27 August, 2009) 

8.  CMS Gas Award CMS Gas Transmission Company v. The Argentine 

Republic, Award, ICSID Case No. ARB/01/8 (12 May, 

2005) 

9.  CMS Gas 

Jurisdiction 

CMS Gas Transmission Company v. The Argentine 

Republic, Decision of the Tribunal on Objections to 

Jurisdiction, ICSID Case No. ARB/01/8 (17 July, 2003) 

10.  El Paso Jurisdiction EI Paso Energy International Company v. The Argentine 

Republic, Decision on Jurisdiction, ICSID Case No. 

ARB/03/15 (27 April, 2006) 

11.  Generation Ukraine Generation Ukraine, Inc. v. Ukraine, Award, ICSID Case 



 Memorial For Respondent          Team Code - Alfaro 

ix 

 

Award No. ARB/00/9 (16 September, 2003) 

12.  Impregilo 

Jurisdiction 

Impregilo S.P.A. v. Islamic Republic of Pakistan, Decision 

on Jurisdiction, ICSID Case No. ARB/03/3 (22 April, 2005) 

13.  Inceysa Award Inceysa Vallisoletana, S.L. v. Republic of El Salvador, 

Award, ICSID Case No. ARB/03/26 (2 August, 2006) 

14.  Jan De Nul Award Jan de Nul N.V., Dredging International N.V. v. Arab 

Republic of Egypt, Award, ICSID Case No. ARB/04/13 (6 

November, 2008) 

15.  Joy Mining 

Jurisdiction 

Joy Mining Machinery Limited v. The Arab Republic of 

Egypt, Award on Jurisdiction, ICSID Case No. ARB/03/11 

(6 August, 2004) 

16.  Lanco Jurisdiction Lanco International v. The Argentine Republic, Jurisdiction 

of the Arbitral Tribunal, ICSID Case No. ARB/97/6 (8 

December, 1998) 

17.  LG & E Award LG & E Energy Corp., LG & E Capital Corp., and LG & E 

International, Inc. v. Argentine Republic, Award, ICSID 

Case No. ARB/02/1 (25 July, 2007) 

18.  Maffezini Award Emilio Agustín Maffezini v. The Kingdom of Spain, Award, 

ICSID Case No. ARB/97/7 (13 November, 2000) 

19.  Mihaly Award Mihaly International Corporation v. Democratic Socialist 

Republic of Sri Lanka, Award, ICSID Case No. ARB/00/2 

(15 March, 2002) 

20.  Mobil Corporation 

Jurisdiction 

Mobil Corporation, Venezuela Holdings, B.V. v. Bolivarian 

Republic of Venezuela, Decision on Jurisdiction, ICSID 

Case No. ARB/07/27 (10 June 2010) 

21.  Noble Venture 

Award 

Noble Ventures, Inc. v. Romania, Award, ICSID Case No. 

ARB/01/11 (12 October, 2005) 

22.  Pac Rim Jurisdiction Pac Rim Cayman LLC v. The Republic of El Salvador, 

Decision on the Respondent’s Jurisdictional Objections, 

ICSID Case No. ARB/09/12 (1 June, 2012) 

23.  Pan American 

Preliminary 

Objections 

Pan American Energy LLC and BP Argentina Exploration 

Company v. The Argentine Republic, Decision on 

Preliminary Objections, ICSID Case No. ARB/03/13 (27 



 Memorial For Respondent          Team Code - Alfaro 

x 

 

July, 2006) 

24.  Plama Jurisdiction Plama Consortium Limited v. Republic of Bulgaria, 

Decision on Jurisdiction, ICSID Case No. ARB/03/24 (8 

February, 2005) 

25.  Salini v. Jordan 

Jurisdiction 

Salini Costruttori S.P.A. and Italstrade S.P.A. v. The 

Hashemite Kingdom of Jordan, Decision on Jurisdiction, 

ICSID Case No. ARB/02/13 (15 November, 2004) 

26.  Salini v. Morocco Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom 

of Morocco, Decision on Jurisdiction, ICSID Case No. 

ARB/00/4 (23 July, 2001) 

27.  SGS v. Pakistan 

Jurisdiction 

SGS Société Générale de Surveillance S.A. v. Islamic 

Republic of Pakistan, Decision of the Tribunal on 

Objections to Jurisdiction, ICSID Case No. ARB/01/13 (6 

August, 2003) 

28.  SPP Award Southern Pacific Properties (Middle East) Limited v. Arab 

Republic of Egypt, Award, ICSID Case No. ARB/84/3 (20 

May, 1992) 

29.  Vivendi I Annulment  Compañia De Aguas Del Aconquija S.A. and Vivendi 

Universal v. Argentine Republic, Decision on Annulment, 

ICSID Case No. ARB/97/3 (3 July, 2002) 

30.  Vivendi I Award Compañia De Aguas Del Aconquija S.A. and Vivendi 

Universal v. Argentine Republic, Award, ICSID Case No. 

ARB/97/3 (21 November, 2000) 

31.  Waste Management 

Award 

Waste Management, Inc. v. United Mexican States, Award, 

ICSID Case No. ARB(AF)/00/3 (30 April, 2004) 

32.  Feldman Award Marvin Feldman v. Mexico, Award, ICSID Case No. 

ARB(AF)/99/1 (16 December, 2002) 

33.  Continental Casualty 

Award 

Continental Casualty Company v. The Argentine Republic, 

Award, ICSID Case No. ARB/03/9 (5 September, 2008) 

34.  Tecmed Award Tecnicas Medioambientales Tecmed S.A. v. The United 

Mexican States, Award, ICSID Case No. ARB(AF)/00/2 

35.  Telenor Jurisdiction Telenor Mobile Communications AS v. Hungary, Decision 

on Jurisdiction, ICSID Case No ARB/04/15 (13 September 



 Memorial For Respondent          Team Code - Alfaro 

xi 

 

2006) 

36.  Sempra Award Sempra Energy International v. Argentine Republic, 

Award, ICSID Case No. ARB/02/16 (28 September, 2007) 

37.  PSEG Award PSEG Global, Inc., The North American Coal Corporation, 

and Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi 

v. Republic of Turkey, Award, ICSID Case No. ARB/02/5 

(19 January, 2007) 

38.  Biwater Award Biwater Gauff (Tanzania) Ltd. v. United Republic of 

Tanzania, Award, ICSID Case No. ARB/05/22 (24 July, 

2008) 

39.  EDF Award EDF (Services) Limited v. Romania, Award, ICSID Case 

No. ARB/05/13 (8 October, 2009) 

40.  Duke Energy Award Duke Energy Electroquil Partners & Electroquil S.A. v. 

Republic of Ecuador, Award, ICSID Case No. ARB/04/19 

(18 August, 2008) 

41.  Parkerings Award Parkerings - Compagniet AS v. Republic of Lithuania, 

Award, ICSID Case No. ARB/05/8 (11 September, 2007) 

42.  Genin Award Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. 

The Republic of Estonia, Award, ICSID Case No. 

ARB/99/2 (25 June, 2001) 

43.  Enron Award Enron Corporation Ponderosa Assets, L.P v. Argentine 

Republic, Award, ICSID Case No. ARB/01/3 (22 March, 

2007) 

44.  Rompetrol 

Jurisdiction 

The Rompetrol Group N.V. v. Romania, Decision on 

Respondent’s Preliminary Objections on Jurisdiction and 

Admissibility, ICSID Case No. ARB/06/3 (18 April, 2008) 

45.  Waguih Elie Award Waguih Elie George Siag and Clorinda Vecchi v. The Arab 

Republic of Egypt, Award, ICSID Case No. ARB/05/15 (1 

June, 2009) 

46.  Lemire Award Joseph Charles Lemire v. Ukraine, Award, ICSID Case No. 

ARB/06/18 (28 March, 2011) 

47.  Arif Award Mr Frank Charles Arif v. Republic of Moldova, Award, 

ICSID Case No. ARB/11/23 (8 April, 2013) 



 Memorial For Respondent          Team Code - Alfaro 

xii 

 

48.  Desert Line Award Desert Line Projects LLC v. The Republic of Yemen, 

Award, ICSID Case No. ARB/05/17 (6 February, 2008) 

 

UNCITRAL 

Sl. No. Abbreviation Full Citation 

1.  Merrill & Ring 

Award 

Merrill & Ring Forestry L.P. v. The Government of 

Canada, Award, UNCITRAL Arbitration Proceedings (31 

March, 2010) 

2.  Lauder Award Ronald S. Lauder v. The Czech Republic, Final Award, 

UNCITRAL Arbitration Proceedings (3 September, 2011) 

 

 

MISCELLANEOUS 

Sl. No. Abbreviation Full Citation 

1.  Border and Trans-

border Armed 

Actions Case 

Border and Trans-border Armed Actions (Nicaragua v. 

Honduras), Jurisdiction and Admissibility, Judgment, Z.C.J. 

Reports 1988. 

2.  Bosnia and 

Herzegovina v. 

Serbia and 

Montenegro 

Application of the Convention on the Prevention and 

Punishment of the Crime of Genocide (Bosnia and 

Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. 

Reports 2007 

3.  Chemtura Award Chemtura Corporation v. Government of Canada, Award, 

Ad Hoc NAFTA Arbitration (2 August, 2010) 

4.  ELSI Case Elettronica Sicula S.P.A. (ELSI) (United States of America 

V Republic of Italy) Judgment of 20 July, 1989, in ICJ 

Reports (1989): 15 

5.  Eureko Dissenting 

Opinion 

Eureko B.V. v. Republic of Poland, Dissenting Opinion, 

BIT (19 August, 2005) 

6.  Eureko Partial 

Award 

Eureko B.V. v. Republic of Poland, Partial Award, BIT (19 

August, 2005) 



 Memorial For Respondent          Team Code - Alfaro 

xiii 

 

7.  GAMI Award GAMI Investments, Inc. v. The Government of the United 

Mexican States, Final Award, NAFTA (15 November, 

2004) 

8.  Methanex Award Methanex Corporation v. United States of America, Final 

Award of the Tribunal on Jurisdiction and Merits, NAFTA 

(3 August, 2005) 

9.  Nicaragua v. United 

States of America 

Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v. United States of America), Merits, 

Judgment, I.C.J. Reports 1986. 

10.  Nuclear Tests Case Nuclear Tests (Australia v. France), Judgment, I.C.J. 

Reports 1974 

11.  Pope & Talbot 

Interim Award 

Pope & Talbot Inc. v. The Government of Canada, Interim 

Award, NAFTA (26 June, 2000) 

12.  R v. Oakes R v. Oakes 1 S.C.R. 103 

13.  S.D. Myers Partial 

Award 

S.D. Myers, Inc. v. Government of Canada, Partial Award, 

NAFTA (13 November, 2000) 

14.  Saluka Partial 

Award 

Saluka Investments B.V. v. The Czech Republic, Partial 

Award, UNCITRAL Arbitration Proceedings (17 March, 

2006) 

15.  Sea-Land Award Sea-Land Service Inc. v. Iran, Award No. 180-64-1, Iran-

U.S. Claims Tribunal Reports, The Hague (27 June, 1985) 

16.  Sedco Award Sedco v. National Iranian Oil Company, Award No. 59-

129-3, Iran-United States Claims Tribunal, The Hague (27 

March, 1986) 

17.  Tadic Case Prosecutor v. Dusko Tadic, International Tribunal for the 

Former Yugoslavia, Case IT-94-1-A (1999), ILM, vol. 38, 

No.6 (November 1999) 

18.  Thunderbird Award International Thunderbird Gaming Corporation v. The 

United Mexican States, Award, NAFTA (26 January, 2006) 

 

 

MISCELLANEOUS 



 Memorial For Respondent          Team Code - Alfaro 

xiv 

 

Sl. No. Abbreviation Full Citation 

1.  VCLT Vienna Convention on the Law of Treaties, 1969 

2.  UNCITRAL Rules UNCITRAL Model Law on International Commercial 

Arbitration, 2006. 

3.  ILC Articles ILC Articles on Responsibility of States for Internationally 

Wrongful Acts, 2001. 

4.  Garner: Black’s Law 

Dictionary. 

Bryan A. Garner (Ed.), Black’s Law Dictionary, 9
th

 Edition, 

Thomas Reuters Publication. 

5.  UNCTAD: 

Expropriation. 

UNCTAD, Expropriation: UNCTAD Series on Issues in 

International Investment Agreements II, 2012. 

6.  Notes on OECD Notes and Comments on Art 1,OECD Draft Convention on 

Taking of Foreign Property, available at 

<http://www.oecd.org/investment/internationalinvestmenta

greements/39286571.pdf> 

7.  OECD: Indirect 

Expropriation 

Organisation for Economic Co-operation and Development, 

'Indirect Expropriation' and the 'Right to Regulate' in 

International Investment Iaw (2004) http://www.oecd-

ilibrary.org/finance-andinvestment/ indirect-expropriation-

and-the-right-to-regulate-in-international-

investmentlaw_780155872321. 

8.  OECD Draft 

Convention 

OECD Draft Convention on the Protection of Foreign 

Property, 1967 

9.  UNCTAD: FET United National Conference on Trade and Development, 

“FAIR AND EQUITABLE TREATMENT”, UNCTAD 

series on Issues in International Investment Agreements II, 

2012, available at  

http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf 

10.  UNCCTC United Nations Code of Conduct on Transnational 

Corporations” UNCTC Current Studies, Series A, Number I 

(1986), p. 2http://unctc.unctad.org/data/e86iia5.pdf 

11.  WTO Ministerial 

Declaration 

World Trade Organization, Ministerial Declaration on the 

Agreement and Public Health, 4, WTO Doc No 

WT/MIN(01)/DEC/2 (2001), 

http://www.oecd.org/investment/internationalinvestmentagreements/39286571.pdf
http://www.oecd.org/investment/internationalinvestmentagreements/39286571.pdf
http://www.oecd-ilibrary.org/finance-andinvestment/%20indirect-expropriation-and-the-right-to-regulate-in-international-investmentlaw_780155872321
http://www.oecd-ilibrary.org/finance-andinvestment/%20indirect-expropriation-and-the-right-to-regulate-in-international-investmentlaw_780155872321
http://www.oecd-ilibrary.org/finance-andinvestment/%20indirect-expropriation-and-the-right-to-regulate-in-international-investmentlaw_780155872321
http://www.oecd-ilibrary.org/finance-andinvestment/%20indirect-expropriation-and-the-right-to-regulate-in-international-investmentlaw_780155872321
http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf
http://unctc.unctad.org/data/e86iia5.pdf


 Memorial For Respondent          Team Code - Alfaro 

xv 

 

http://www.wto.org/english/thewtoe/ minist 

e/min_e/mindecl tripse.pdf 

 

 

 

http://www.wto.org/english/thewtoe/


 Memorial For Respondent          Team Code - Alfaro 

1 

 

STATEMENT OF FACTS 

 

Involved Entites 

1. The Claimant, Contifica Asset Management Corp. (“CAM”), is a company 

incorporated under the laws of the State of Cronos. It is a part of the Contifica group, 

a major international conglomerate with its parent company, Contifica Enterprises Plc 

incorporated in Prosperia. 

2. The Respondent is the Republic of Ruritania. 

3. The State Property Fund of Ruritania (“SPFR”) is a state establishment incorporated 

under the laws of Ruritania. Until 2008, it owned Freecity Breweries Inc. (“FBI”). 

4. Contifica Spirits S.p.A, a subsidiary of Contifica Enterprises Plc., was the successful 

bidder in the international tender announced by SPFR for the sale of FBI in 2008. 

Transaction Summary and related events 

5. Owing to a financial crisis, the government decided to privatize assets. In 2008, the 

SPFR took a decision to sell all the shares in FBI and floated an international tender.  

6. 30 June 2008- Contifica Spirits signed the share purchase agreement (“SPA”) with the 

SPFR providing for the acquisition of all shares in FBI for USD 300,000,000. 

7. January 2010 – The New Way party, who had advocated a tough stance on the 

marketing and sale of alcohol in their election manifesto, secured majority in the 

Ruritanian Parliament. 

8. 1
st
 March 2010- Communication between Contifica employees pertaining to 

restructuring of investment holding within Ruritania. 

9. 17 March 2010- As part of intra group restructuring, shares in FBI transferred from 

Contifica Spirits to the Claimants and all rights under the SPA were assigned to the 

Claimant for an amount of USD 5,000  

Regulatory measures of the Respondent 
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10. 20
th

 June 2010- Draft of the MAB Act became public record. Subsequently it was a 

subject of extended debate within the Parliament and in Ruritania. Specifically, the 

Association of Alcoholic Beverages Producers and Importers (of which FBI is a 

member) made representations to the Parliament, which were cited in the 

parliamentary debate. 

11. 1st
 January 2011- MAB Act entered into force. 

12.  30 June 2011- The Ministry of Health and Social Security adopted an ordinance 

requiring a labelling condition for all products containing Reyhan Concentrate after a 

scientific report pertaining to the effects of the key component of Reyhan 

Concentrate. The Ordinance was adopted by the Minister of Health under the Public 

Health Act. 

Detention of Contifica Employees. 

13. 23
rd

 Dec 2011- Employees of the Contifica group were detained, at the Freecity 

International Airport on the suspicion that they were fleeing justice since there was a 

pending criminal investigation against them. They were subsequently released on 3
rd

 

January 2012. 
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ARGUMENTS ON JURISDICTION 

ISSUE 1: THE TRIBUNAL DOES NOT HAVE THE JURISDICTION OVER THE 

CLAIMS SUBMITTED BY THE CLAIMANTS. 

 

I. An International treaty protects only investments made in good faith. 

 

1. The Cronos-Ruritania BIT is an international agreement entered into with an objective 

to mutually promote and protect foreign investments in good faith.
1
 The parties to an 

international treaty are free to contract out any rule of general international law but 

they cannot contract out the system of international law itself.  

2. The moment states enter into a contract, they do so automatically and compulsorily 

within the system of international law
2
 and hence any international treaty cannot be 

read and interpreted in isolation to the general principles of international law.
3
 

3. The BIT does not prescribe any rules of interpretation, in absence of which, the 

general principles of international law are refered to.
4
 The principle of good faith has 

been internationally recognized as the basic principles governing the creation and 

performance of legal obligations by various international bodies including the 

International Court of Justice,
5
 the law of treaties

6
and international arbitral tribunals.

7
 

4. The principle of ‘good faith’ requires the parties to deal with honesty and fairness 

with each other, to represent their actual motives and purposes and to refrain the 

parties from taking unfair advantage.
8

 This principle governs not only the 

relationships created by treaties between the states but also between the state and 

investors those who seek to assert the rights granted by the treaties against that state. 

 

                                                           
1
 Title, BIT. 

2
Pauwelyn, p. 539.  

2
Pauwelyn, p. 539.  

3
 Phoenix, ¶ 77. 

4
 Crawford, p. 134. 

5
Nuclear Tests Case, p. 268, ¶ 46; Border and Trans-border Armed Actions Case, p. 105, ¶ 94. 

6
 Art. 26 and 31(1), VCLT. 

7
Amco Jurisdiction; SPP Award, ¶ 63; Inceysa Award, ¶ 230; Mobile Corporation Jurisdiction, ¶ 170.  

8
 Phoenix, ¶ 107. 
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A. The investment made by Claimant lacks good faith.  

 

5. The investment sought to be protected in these proceedings lacks good faith and the 

actual intention underlying the share transfer is to initiate the present proceedings 

under the BIT.
9
  Even if the Investor claims the rights available in the BIT, those 

rights can be denied enforcement on the ground that they have been abused.
10

  

6. The Respondent consented to the BIT presupposing good faith behavior on part of the 

future investors
11

 and it cannot be deemed to have consented to the abuse of process 

by investors accessing the dispute settlement mechanism under the BIT without 

making a bona fide investment.  

7. Absence of good faith has been recognized as a valid ground for denying jurisdiction 

over the claims for investment protection by an investor.
12

 The manner of share 

transfer itself explains the lack of good faith on part of the Claimant.  

8. Firstly, the amount paid as consideration for share transfer was never disclosed to the 

authorities of Ruritania and it was discovered much later during the course of 

investigation
13

  

9. Secondly, the investments valued over USD 300 million were transferred for a token 

amount approximately USD 5,000.
14

 

10. Thirdly, the purpose of providing encouragement and protection to foreign 

investments is that in return those investments would contribute to the prosperity of 

the contracting states.
15

 But for the contribution to the economy of the host state
16

, the 

host state has no reason to subject itself to the proceedings such as the present one.  

11. The BIT does not prescribe rules of interpretation and therefore reference is made to 

the Vienna Convention on Law of Treaties (“VCLT”) which states that the terms of 

                                                           
9
 Statement of Defense, ¶ 3. 

10
 Lauterpact, p. 164. 

11
 Inceysa Award, ¶ 230. 

12
 Inceysa Award, ¶ 209; Plama Jurisdiction, ¶ 143-144; Phoenix ¶ 106. 

13
 Procedural Order No. 2 ¶ 4. 

14
 Statement of Defense, ¶ 7. 

15
 Preamble, BIT. 

16
 Phoenix, ¶ 85; Salini v. Morocco, ¶ 52; Jan De Nul Award, ¶ 91. 
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the treaty have to be given ordinary meanings in their context
17

 and the treaty 

provisions have to be strictly interpreted.
18

  

12. An ‘investment’ includes every asset that is directly or indirectly invested by the 

investor.
19

 In the present case, Contifica Asset Management as an ‘investor’ has filed 

the present proceedings to claim damages incurred by ‘it’.
20

 Only those investments 

that are made specifically by the Claimant are entitled to protection subject to the 

condition of good faith.  

13. The amount invested by the Claimant in purchasing the shares from Contifica Spirits 

is merely USD 5,000 which clearly shows that the Claimant had no intention to 

contribute to the economy of the Respondent and the share transfer took place just to 

commence the present proceedings. Therefore, the purchase of shares by the claimant 

should not be protected as an investment under the BIT. 

14. In arguendo, if the token amount invested by the Claimant constitutes a valid 

investment, then the damages should be confined to the amount actually invested by 

the Claimant, which is USD 5,000. 

 

B. Treaty Shopping in the present case is mala fide and amounts to abuse of process. 

 

15. In the present case, treaty shopping shows mala fide because – 

a.  there existed a procedural defect when the claims were filed, and, 

b. The share transfer took place after the dispute arose. 

16. Contifica Spirits could not have initiated the present proceedings against the 

Respondent because Prosteriana does not have a BIT with the Respondent.
21

 The 

rights of Contifica Spirits under the SPA could not be improved upon by assignment 

of shares to the Claimant,
22

 because as per the doctrine of nemo dat quod non habet 

principle, no one can transfer a better title that what he really has.  

                                                           
17

 Art. 31(1), VCLT. 

18
 Seimens, ¶ 81. 

19
 Art. 1(1), BIT. 

20
 Claim Statement, ¶ 3. 

21
 Statement of Defense, ¶ 4.  

22
 Mihaly Award, ¶ 24. 
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17. Permitting the assignment in the present case would defeat the object and purpose of 

the Cronos-Ruritania BIT, which is to intensify economic cooperation to stimulate 

private enterprise and to encourage investments to boost the prosperity of the 

contracting states.
23

  

18. Timing of the restructuring is also an important factor to determine the legitimacy and 

bonafide of the process.
24

. Treaty shopping amounts to an abuse of process if it is 

done when the relevant party can see an actual dispute or can foresee a specific future 

dispute as a very high probability and not merely as a possible controversy
25

 

19. The elections for the Parliament were to take place in Ruritania and the New Way 

Party, which was in the opposition then, released its election manifesto as part of its 

election preparation. The party took a hard stance towards marketing and sale of 

alcohol clear by making this as one of the issues
26

 by the name of New Way 

Program
27

 in the manifesto. 

20.  The measures intended to reduce consumption of alcohol were widely discussed in 

the media as part of the New Way Program.
28

 The need to eliminate any association 

between sports and alcohol was also mentioned during one the debated.
29

 This stance 

of the Party was in line with the existing law of Ruritania since 1992 that prohibits 

sale of alcohol to person under the age if twenty one years as well as claims of 

positive effects of alcohol.
30

 In addition, the general laws also prohibit deceptive 

marketing practices and regulations on labelling of beverages apply to alcoholic 

beverages.
31

 

21. The contents of the intended provisions were already within the public domain before 

the elections. The timing of restructuring points to the intention to abuse the process 

as the meeting of the executives took place with a few days of the New Way Party 

coming into power. 

                                                           
23

 Preamble, BIT. 

24
 Phoenix, ¶ 136 

25
 Pac Rim Jurisdiction, ¶ 2.99. 

26
 Statement of Defense, ¶ 6. 

27
 Procedural Order No. 2, ¶ 9. 

28
 Ibid 

29
 Ibid. 

30
 Procedural Order No. 3, ¶ 3. 

31
 Ibid. 
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22. The New Way Party won the elections by winning 207 seats in the 400 member 

Parliament of Ruritania
32

 in mid-January, 2010 and the meeting of the executives of 

the Contifica group with its external advisers took place in February 2010.
33

 The close 

proximity between the meeting of the officials of the Contifica Group and the change 

of the government in Ruritania clearly indicates the malafide intent behind the 

restructuring. 

23. The sole purpose of tranfering shares to the Claimant is to avail protection under the 

Cronos-Ruritania BIT as quickly as possible
34

 because the Contifica group foresaw an 

actual dispute arising.  

24. As per the memorandum, the United States and Switzerland did not have an 

incorporated entity existing at the time when the restructuring was planned.
35

 This 

shows that the urgency of protection was so manifest that despite the other two 

countries having BIT
36

 with the Respondent, Cronos was selected as it had an existing 

incorporated entity. The favourable tax environment of Cronos was available to the 

Group since the Claimant was acquired in 2003
37

 but its utilization after seven years 

under the above mentioned circumstances shows intention to abuse the process by 

filing the present claims. 

25. To conclude the submissions on abuse of process and illegal treaty shopping, looking 

at the totality of the events surrounding the timing of the restructuring, it is evident 

that the restructuring was merely a façade to gain access to protection under the BIT 

and not bona fide reasons. 

26. The following events substantiate the Respondent’s submissions- 

a.  Law regulated the sale of alcohol since 1992.  

b. The New Program was widely publicized during the elections and hence was 

in public domain 

c. Measures to eliminate association between sports and alcohol were 

specifically mentioned in the elections debates. 

d. The New Party won the elections in Ruritania 

                                                           
32

 Ibid, ¶ 19. 

33
 Memorandum, Exhibit RX1. 

34
 Memorandum, Exhibit RX1. 

35
 Ibid. 

36
 Procedural Order No. 3, ¶ 7. 

37
 Procedural Order No. 2, ¶ 24. 
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e. Meeting of the executives of the Contifica Group to restructure investment 

took place immediately after the election results. 

f. The Draft MAB Act was introduced in the parliament in line with the promise 

made in the election manifesto. 

27. A conjoint reading of all these events leads to the conclusion that the restructuring 

was undertaken to initiate the proceedings after the dispute became foreseeable with a 

certainty in anticipation of tough measures by the government.
38

 This amounts to 

abuse of process and illegal treaty shopping and the tribunal should deny jurisdiction 

on the claims submitted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
38

 Methanex Award, Part III, Chap. B, ¶ 3. 
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ISSUE 2: THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER 

CONTRACTUAL CLAIMS 

 

I. Contractual claims are not admissible under an international treaty. 

 

28. Breach of a contract can simultaneously give rise to two independent claims under a 

treaty as well as a contract as both claims requires different inquires.
39

 Rights asserted 

under a contract and those under a treaty are essentially different
40

 and both have to 

be claimed under their respective dispute resolution clause.
41

 The present contractual 

claims are against the Republic of Ruritania for violation of the SPA, which should 

have been presented before the forum mentioned in the SPA against the SPFR. 

29. Contractual claims are in substance different from the treaty claims
42

 and the rights 

under an international treaty and those under the contract are independent of each 

other.
43

 Whether there has been a breach of the BIT or breach of the contract are 

different questions and each has to be determined by reference to its proper law.
44

 

 

A. The applicable rules of procedure
45

 prevent the tribunal from exercising 

jurisdiction over the contractual claims. 

 

30. The parties have consented to apply the procedural law of Fairyland for the present 

proceedings, which is identical to the UNCITRAL Model Law, 2006.
46

 As per the 

applicable rules of procedure, the present tribunal is under a mandate to apply the rule 

of law designated by the parties as applicable to the substance of the dispute.
47

 The 

dispute arose out of the warranty that was given in the SPA
48

 and not the BIT.  

                                                           
39

 Impregilo Jurisdiction, ¶ 258. 

40
 Azurix Award, ¶ 54. 

41
 Vivendi I Award, ¶ 102; Lanco Jurisdiction, ¶ 28; Azurix Award, ¶ 79. 

42
 Azurix Jurisdiction, ¶ 89; CMS Gas Jurisdiction, ¶ 80. 

43
 Vivendi I Annulment, ¶ 95-96. 

44
 Vivendi II Award, ¶ 96.  

45
 UNCITRAL Rules. 

46
 Procedural Order No. 1, ¶ 3. 

47
 Article 28(1), UNCITRAL Rules. 

48
 Clause 9.2.1, Exhibit No. 1. 
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31. The parties to the SPA had freely consented to refer all disputes arising out of the 

SPA to a tribunal designated under the SPA and according to specified rules of 

procedure under the ICC rules at Geneva.
49

 

 

B. Umbrella Clause does not convert the obligations under the SPA into BIT 

obligations. 

 

32. The tribunal lacks jurisdiction on claims solely based on breach of a contract, which 

at the same time does not amount to a breach of a substantive treaty provision.
50

 The 

scope of an umbrella clause is different from the scope of the substantive where 

breach is directly enforceable against the host state. The purpose of an investment 

treaty is to lay down the standards that the Contracting States subscribe to and it is 

necessary to prove that the wrongful conduct alleged was in breach of the substantive 

standards of the treaty.
51

  

33. In cases such as the present one, the breach of the SPA is an essential condition for 

the umbrella clause to be breached. The umbrella clause is just the residuary and an 

enabling provision in the treaty through which obligations specifically undertaken by 

the host state can be enforced.   

34. The Claimant is seeking to broaden the scope of the umbrella clause by elevating, or 

in the alternative, transforming the contractual claim into a breach of treaty. This 

stance is clear from the relief that is claimed from the present tribunal, which is – 

“…Pursuant to the Share Purchase Agreement Claimant was guaranteed that 

the products of FBI do not pose any health threats other than those ordinary 

for alcoholic beverages. If the tribunal concludes that the FREEBREW does 

pose the risks described in the HRI Report, Claimant respectfully asks the 

Tribunal to find that Ruritania violated this guarantee.”
52

 

35. It is submitted that such an approach is not permitted since to invoke the treaty 

violation, a breach of a substantial provision of a treaty has to be shown. Merely 

showing that the contract has been breached is not enough.
53

  

36. A treaty claim has to be analyzed based on the treaty standards and not domestic law 

                                                           
49

 Clause 14.2, Exhibit No.2. 

50
 SGS v. Pakistan, ¶ 156. 

51
 Waste Management Award, ¶ 73. 

52
 Statement of Claims, ¶ 29. 

53
 Waste Management Award, ¶ 73. 
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of the host state.
54

 If the tribunal assumes jurisdiction on claims for breach of the SPA 

as breach of the BIT, it would amount to analysis of a contractual claim based on the 

domestic law of Ruritania since that is the governing law of the SPA.
55

 The BIT is the 

lex specialis for the present proceedings
56

 and not the contract law of Ruritania. 

37. A treaty cannot protect purely commercial aspects of a contract.
57

 Giving a warranty 

about the safety aspects of reyhan is purely commercial in nature and does not involve 

a state function. 

38. Further, cardinal rule of interpretation of treaties is that each and every operative 

clause has to be interpreted as meaningful rather than meaningless
58

 by giving 

ordinary meaning to the terms of a treaty provision.
59

 As per the law of treaties
60

, the 

terms of a treaty have to be given an ordinary meaning.  

39. If the umbrella clause is too widely interpreted to include each and every contractual 

claim within the protection of the BIT, it would render the other provisions of the 

treaty superfluous and contrary to the principle of effet utile
61

 since there would be no 

requirement of proving breach of any substantive treaty standards mentioned in the 

treaty.
62

 If the violation of any legal obligation by the state would ipso facto be the 

violation of the BIT, then that violation need not amount to a violation of the 

substantive standards incorporated in the treaty.
63

 

40. Furthermore, there is no provision in the treaty, specifically the umbrella clause where 

reference has been made to ‘contract’ or ‘contractual obligation’.
64

 In absence of any 

specific provision with that reference, it is beyond the scope of powers of the tribunal 

to interpret the treaty in a manner not intended by the contracting states.
65

  

41. Lastly, the contractual disputes have to be resolved as per the dispute resolution 

                                                           
54

 Pan American Preliminary Objections, ¶ 105. 

55
 Clause 9.2.1, Exhibit No. 2. 

56
 AAPL Award, ¶ 21. 

57
 CMS Gas Award, ¶ 299. 

58
 Eureko Partial Award, ¶ 248. 

59
 Gaffney. 

60
 Art. 31(1), VCLT. 

61
 Gaffeny, p. 22. 

62
 SGS v. Pakistan Jurisdiction, ¶ 168. 

63
 Pan American Preliminary Objections, ¶ 105. 

64
 El Paso Jurisdiction, ¶ 74. 

65
 Salini v. Jordan Jurisdiction, ¶ 126-128. 



 Memorial For Respondent          Team Code - Alfaro 

12 

 

mentioned in the contract
66

 and they do not get ‘elevated’
67

 or ‘transformed’
68

 into 

treaty obligations by virtue of an umbrella clause in the treaty. 

 

II. The Acts of the SPFR cannot be attributed to the Respondent. 

 

42. The Cronos-Ruritania BIT is the substantive law for the present proceedings and the 

tribunal is bound by the terms of this treaty.
69

 As per the law of treaties
70

, the terms of 

a treaty have to be given an ordinary meaning in the context they as used in. Under 

Article 4(1) of the BIT, the terms “contracting state” and “state agencies of a 

contracting state” appear separately implying that the parties to the treaty intended to 

have a clear distinctly and the “contracting state” cannot be used interchangeably with 

“agencies of the contracting state”.
71

  

43. While drafting article 6(2), the state parties omitted the use of “agency of contracting 

state” and decided to incorporate only the term “each contracting state”. The intention 

of the state parties was to be bound by only those commitments under Article 6(2), 

which they themselves have undertaken, and not those obligations that their agencies 

enter into. 

 

A. The Share Purchase Agreement has not been breached. 

 

44. The warranty given in the SPA has been qualified by the terms ‘to the best of its 

knowledge…’. This means that the SPFR undertook this commitment based on the 

knowledge and data available at the time of entering into the SPA. While entering into 

the contract, the parties are expected to act in good faith and with clean hands.
72

 The 

SPFR and cannot be held liable for the breach of warranty by any subsequent research 

which is contrary to the warranty given three years prior to the research.  

                                                           
66

 Ibid, ¶ 127. 

67
 SGS v. Pakistan Jurisdiction, ¶ 166. 

68
 Joy Mining Jurisdiction, ¶ 80. 

69
 AAPL Award, ¶ 21. 

70
 Art. 31(1), VCLT. 

71
 Eureko Dissenting Opinion, ¶ 6. 

72
 Phoenix Award, ¶ 107. 
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45. The SPFR cannot be deemed to have the knowledge of the research being conducted 

by the Health Research Institute (“HRI”) and the report of which was submitted to the 

Ministry of Health and Social Security.
73

 There is no evidence on record that the 

report that was submitted to the Ministry of Health and Social Security was released 

in general domain or the government took any action on it.  

 

B. The contracts entered into exclusively by the contracting state are covered under the 

treaty and Respondent is not a party to the SPA. 

 

46. As per the principle of res inter alios acta, a treaty bestows rights and obligations 

between parties only. Therefore, unless the ‘contracting state’ undertakes an 

obligation, the investor is not bestowed with the right to invoke the umbrella clause. 

In the present case, the ‘contracting state’ i.e. Ruritania did not undertake the 

obligation. 

47. The SPFR and by virtue of assignment, the Claimant are the parties to the Share 

Purchase Agreement. The SPFR is an independent legal entity established by an Act 

of the Parliament
74

 and is exclusively responsible for its obligations.
75

 By the 

Claimant’s own admission, the SPFR is the owner of the FBI.
76

 This is rightly so 

since only the owner of a company has a right to sell it.  

48. The SPFR has been authorized by law to exercise all rights derived from those shares 

including that right to sell those shares. The sole purpose for which legal autonomy is 

granted to public corporations is that this would enable them to function independent 

of the government control. 

49. The investment agreement must be an agreement between the investor and one of the 

two state parties to the BIT.
77

 The jurisdiction of the present BIT does not extend to 

breaches of contract to which an entity other than the State i.e. Ruritania, is named 

party.
78

 Had the intention of the state parties been to extend the BIT’s jurisdiction 

                                                           
73

 Statement of Claim, ¶ 16. 

74
 Procedural Order No.2, ¶ 5. 

75
 Eureko Dissenting Opinion, ¶ 8. 

76
 Statement of Claims, ¶ 5. 

77
 Generation Ukraine Award, ¶ 8.12. 

78
 Impregilo Jurisdiction, ¶ 214. 
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over any other entity apart from the state, the language of Article 6(2) would have 

been accordingly drafted. 

 

C. The SPFR is not an organ of the Respondent. Further it was neither exercising 

governmental authority nor acting under the directions of the Respondent while 

entering into the SPA. 

 

50. The legal distinction between the SPFR and the Respondent state under the domestic 

law gives rise to a question whether the act committed by a legally distinct entity, that 

is in violation of international law, are attributable to the Respondent state.
79

 The rules 

of attribution can be found in general international law that supplements the BIT. 

With respect to the general international law on international responsibility, reference 

is made to the Articles on State Responsibility by the International Law Commission 

(“ILC Articles”). 

51. For an act to be attributed to the state, there must exist a close linkage with the state. 

Such linkage can arise from the fact that the entity performing the act is part of the 

state structure
80

, or is authorized to and in fact exercises governmental powers 

specific to the state in relation to the act in question, even though it may be a separate 

entity
81

, or the act in question is performed under the direct control or instructions or 

directions of the state, even if the entity is a private party.
82

 

52. The ILC Articles, which have been accepted as accurate reflection of the rule of 

customary international law
83

, lay down certain conditions which when fulfilled, 

would amount to attribution of the liability to the state for the acts of other entities. 

53. Article 4 of the ILC Articles lays down that the conduct of any State organ has to be 

determined in accordance with the domestic law of that State.
84

 This view is further 

reinforced by Article 4(2) of the ILC Articles, which recognizes the importance of 

                                                           
79

 Noble Venture Award, ¶ 69. 

80
 Art. 4, ILC Articles. 

81
 Art. 5, ILC Articles. 

82
 Art. 8, ILC Articles; Jan De Nul Award, ¶ 157. 

83
 Noble Venture Award, ¶ 69. 

84
 Noble Venture Award, ¶ 69. 
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domestic law of the State in determining the question of an entity or the person being 

the organ of the state. 

54. If the entity does not have the status of being an organ of the state under the domestic 

law of the state, then the conduct cannot be attributed under Article 4 of the ILC 

Articles.
85

 The SPFR has been legally recognized as an autonomous entity under the 

laws of Ruritania
86

 and therefore as per the structural test
87

, it does not qualify as an 

organ of Ruritania.
88

 

55. The appointment of the managing bodies by government does not imply the SPFR is 

on organ of the Respondent. There may be links between the SPFR and some sections 

of the government but this does not mean that the two are not distinct. The state 

agencies and entities cannot operate in a regulatory or institutional vacuum.
89

 It is 

normal for these entities to have links with the government and therefore, considering 

the statutory independence of the SPFR, it should not be treated as an organ of the 

Respondent under Article 4, ILC Articles.  

56. Further, the conduct becomes attributable to the state only if the entity in question is 

proved to be exercising governmental authority when undertaking the specific 

conduct that is wrongful in nature.
90

 The SPFR did not exercise any governmental 

authority while entering into the SPA.  

57. For evaluating whether the SPFR exercised governmental authority, the functional 

test can be useful, which analyses whether the specific acts are commercial or 

governmental in nature.
91

 

58. A state has a variety of functions to discharge and a clear distinction is drawn between 

commercial and sovereign functions of a state.
92

 The state is only liable for acta jure 

imperii or governmental acts and not for acta jure gestionis or the commercial acts.
93

 

The SPFR was discharging a purely commercial function while releasing the tenders 

                                                           
85

 ¶ 2, ILC Commentary. 

86
 Procedural Order No.2, ¶ 5. 

87
 Maffezini Award, ¶ 48. 

88
 Jan De Nul Award, ¶ 161. 

89
 Bayindir Award, ¶ 119. 

90
 Art. 5, ILC Articles. 

91
 Maffezini Award, ¶ 52. 

92
 Pan American Preliminary Objections, ¶ 109. 

93
 Joy Mining Jurisdiction, ¶ 72; El Paso Jurisdiction, ¶ 81; Azurix Award, ¶ 53. 
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and selling shares in FBI. The shares in FBI were sold through an international 

tender.
94

 Selling of shares of a company by the owner is a routine commercial 

transaction and not an essential function falling exclusively within the state’s domain 

and hence the SPFR did not enter into the SPA in exercise of governmental authority. 

59. Furthermore, the conduct of entities that are neither the organ of the state nor 

exercising governmental authority becomes attributable to the state only if it is 

specifically directed or controlled by the state,
95

 and the degree of control has to be 

evaluated on facts of each case.
96

 It has to be shown that the direction or control with 

respect to the specific wrongful conduct and not generally in respect to the overall 

functioning of the entity.
97

 

60. In absence of any specific directions or instructions from the Respondent to the SPFR 

to enter into the SPA with the Claimant, the conduct of the SPFR cannot be attributed 

to the Respondent under article 8.
98

 Mere exercise of control in appointing the 

managing bodies of the SPFR does not mean that the Respondent actually exercised 

control over all the actions of the SPFR.
99

 

 

  

                                                           
94

 Statement of Claims, ¶ 6. 

95
 Para 3 of Art. 8, ILC Commentary. 

96
 Tadic Case, p. 1518, ¶ 117.  

97
 Bosnia and Herzegovina v. Serbia and Montenegro, p. 169, ¶ 400. 

98
 Jan De Nul Award, ¶ 173. 

99
 Nicaragua v. United States of America, p. 62, 64-65, ¶ 109 and 115. 
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ARGUMENTS ON MERITS 

ISSUE 3: RURITANIA DID NOT VIOLATE ANY OF ITS OBLIGATIONS UNDER 

THE BIT OR INTERNATIONAL LAW 

61. The actions of the Respondents were within its regulatory powers as a responsible 

State and its actions do not contravene any provision of the Cronos-Ruritania BIT or 

International Law. 

 

I. There is no violation of Art 4 of the BIT 

A. The Measures taken by the State are within the Police powers of the Respondent 

and thus, are not liable for Compensation. 

 

62. A bonafide regulation made by the State in public interest, by adhering to the due 

process standard is not liable for compensation.
100

 This is the doctrine of Police 

Powers, which the Black’s Law Dictionary defines as “the inherent and plenary power 

of a sovereign to make all laws necessary and proper to preserve the public security, 

order, health, morality, and justice.”
101

 Every state has the right to adopt measures for 

general welfare purpose and such should be accepted without imposition of liability, 

unless where the action is obviously disproportionate to the objective.
102

 This concept 

been accepted by tribunals in Methanex
103

, Saluka
104

 and Chemtura.
105

 

63. Ian Brownlie opines that state measures that are prima facie lawful exercise of 

government powers, may affect foreign interests considerably which are, in principle, 

not unlawful and do not constitute expropriation.
106

 This view is shared by another 

expert in investment law, M.Sornarajaha who states that measures which are essential 

                                                           
100

 OECD: Indirect Expropriation;  Sedco Award, pp. 248, 275. 

101
 Garner: Black’s Law Dictionary, p. 1276. 

102
 LG & E Award, ¶ 195; S.D. Myers Partial Award, ¶ 281-285. 

103
 Methanex Award, Chap IV Part D ¶ 7. 

104
 Saluka Partial Award, ¶ 255. 

105
 Chemtura Award, ¶ 266. 

106
 Crawford, p. 509. 
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to the effective functioning of the state , applied in a non discriminatory manner are 

non compensable.
107

 

64. The actions of the Respondents were bonafide in nature since they were enacted for 

the well established objective of public health, one mandated the ICESCR.
108

 Further, 

due process requirements with regards to the enactment of the MAB Act as well as 

the labelling requirements were fulfilled.
109

 The measures were uniformly applicable 

to all products which rules out any discrimination. Thus, as per the criteria laid down 

in Methanex
110

 the regulatory action is a non compensable measure. 

65. It is the view of the Respondents that a broad view must be taken in ascertaining the 

public interest functions of the measures taken by the Respondent since they were 

enacted primarily for the purposes of public health.
 
 The margin of appreciation 

available to the legislature in implementing socio-economic policies should be a wide 

one and the judgment of the legislature should be respected as to what is ‘in the public 

interest’ unless that judgment is manifestly without reasonable foundation.
111

 

66. Moreover, a BIT is not an insurance against business risks and legitimate regulatory 

actions.
112

 It is not the function of international law of expropriation to eliminate the 

normal commercial risks of the investor
113

 and any reliance that legislations would not 

be changed, is a misplaced one
114

  

67. There is no stabilisation clause in the BIT which requires the law to remain as it was 

during the time of the investment, nor is there a clause that requires the Respondent to 

compensate the Claimant for any loss caused by any change in laws. 

68. The Claimants thus, cannot expect that the law regarding alcohol regulation would 

remain unchanged. This is in addition to the fact that alcohol sale and marketing was 

made a part of the Election manifesto of the Respondent government and thus, it 

could have been reasonably forseen that a legislative change was highly probable. 

 

                                                           
107

 Muthucumaraswamy, p. 283. 

108
 Art 12, ICESCR. 

109
 Procedural Order No. 3, ¶ 10. 

110
 Methanex Award, Party IV chap, D ¶ 7. 

111
 ADC Affiliate Award, ¶ 432; 

112
 Azinian Award ¶ 112;  Feldman Award, ¶ 112. 

113
 Waste Management Award, ¶ 159. 

114
 Continental Casualty Award, ¶ 258. 
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B. The Measures are commensurate with the Proportionality requirement 

 

69. The Concept of proportionality seeks to identify the relationship between the alleged 

infringing measure and the proposed benefit or effect it seeks to provide the general 

public. The Supreme Court of Canada laid down a threefold test to determine 

proportionality
115

: 

a. The proposed measure must be designed to achieve the objective in question 

b. It must not be arbitrary, unfair or based on irrational considerations. 

c. The measures should impair as little as possible of the private rights 

70. It is a vital part of the police powers doctrine which requires balancing the effects of 

the measure against its object and purpose.
116

 This power of tribunals to adopt 

measures for the social or general welfare has been adopted by various tribunals who 

have unanimously approved that a state is not liable for bona fide regulations.
117

 

71. Further, public health has been identified with as an important element of State 

protection.
118

 It is the Respondent’s view that a measure such as the one taken will 

reduce health costs incurred by the state since these are primarily preventive 

measures. They will further reduce the socio-economic costs associated with alcohol 

addiction and related issues such as domestic violence, disorderliness etc. 

 

C. The effect of the measures are not severe enough to be characterised as 

Expropriatory 

 

72. While analysing whether a particular measure constitutes expropriation, it is 

important to view the impact of the measure on the investment as a whole and not 

certain aspects of it.
119

  

73. To consider whether deprivation has occurred, the following questions need to be 

satisfied 
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a. Whether there is total or near total destruction in the economic value of the 

investment? 

b. Whether the investor has been deprived control over the investment? 

 

There has been no destruction of economic value to constitute expropriation 

 

74. In order to identify indirect expropriation, Schreuer emphasis that the decisive 

criterion, according to various decisions, is the severity of economic impact.
120

 The 

impact of the measures should be such that it effectively neutralises the benefit of the 

property.
121

 Various other formulations used to describe deprivation include “akin to 

taking”
122

, “all or almost all of economic value being affected”
123

, “virtually 

annihilated”
124

, “total impairment.”
125

 Mere interference with Investment’s ability to 

carry on business is not expropriatory even if profits are diminished.
126

 

75. Effectively, the various formulations lead to a conclusion that the interference must be 

equal to or approach total impairment and not simply significant or substantial. 

UNCTAD in its report on Expropriation states that in a majority of cases, claims for 

indirect expropriation have been dismissed because the negative impact did not rise to 

the level of a taking.
127

 

76. In the present situation, the Respondent’s submit that there has not been any 

substantial deprivation of the Investor’s value of investment. Although there has been 

loss of revenue
128

, the value of the investment still exists and production of alcohol 

has merely been reduced.
129

  

77. Further, the tribunal in Generation Ukraine made an observation that failure to seek 

redressal from local remedies may disqualify an international claim, not because of a 

requirement of exhaustion of local remedies but because the reality of conduct 
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tantamount to expropriation is doubtful in the absence of a reasonable effort by 

investor to obtain correction.
130

  

 

The Claimant still maintains control over the Investment 

 

78. A significant aspect of establishing expropriation is whether the investor retains de-

facto control over the investment, even if he retains legal title.
131

 There are several 

instances of tribunals rejecting claims of indirect expropriation on the ground that the 

Claimant has retained control over its investment.
132

 

79. Since the Investor in this case still maintains control over the investment, the 

Claimant’s claim for expropriation should be rejected. 

 

D. There has been no violation of the Claimants rights under existing intellectual 

property laws. 

 

80. The Claimant is the owner of the trademarks associated with the investment.
133

 Thus, 

any rights associated with the ownership of such trademarks still vest with the 

Claimant. The Respondent has merely put in force a legislation that regulates certain 

aspects of the trademark without affecting its economic value as an intellectual 

property. 

81. Trademark rights are essentially negative rights which prohibit a third person from 

infringing the owner’s trademarks such as by using deceptively similar or confusing 

marks.
134

 Positive rights associated with trademarks are not mentioned in the TRIPS 

Agreement. Thus the Claimant cannot argue that a right associated with the trademark 

of the products of the investor have been expropriated since the Claimant cannot 

prove any ‘right’ that vest with him in relation to the trademark that has been 

infringed by the actions of the Respondents. 
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82. Further, Article 8 of TRIPS carves out public health exceptions to the application of 

TRIPS. The Ministerial Declaration on Public Health at Doha 
135

 stated that TRIPS 

should be interpreted and implemented in a manner supportive of WTO members’ 

right to public health. 

 

II. The Respondent has afforded Fair and Equitable Treatment to the Claimant 

 

83. The Respondents argue that  

a. the standard of liability in reading an FET clause is no different than that of 

the Minimum Standard of Treatment; 

b. The Respondent did not violate any legitimate expectations of the investor, 

and 

c. The actions of the Respondent were grounded in reason and rationality and 

followed the principle of proportionality. 

 

A. The Standard of liability in the FET Clause is the same as that of the Minimum 

standard of treatment under International Law 

 

84. The commentary to the 1967 OECD Draft Convention on the Protection of Foreign 

Property, which included an unqualified FET formulation, equated FET to the 

minimum standard.
136

 This understanding was further confirmed in 1984 when the 

OECD Committee on International Investment and Multinational Enterprises reported 

that fair and equitable treatment introduced a substantive legal standard referring to 

general principles of international law even if this is not explicitly stated.”
137

 

85. The FET treatment has been read as an example of the international minimum 

standard, a fact reported during the negotiations on the Article 48 of the Draft United 

National Code of Conduct on Transnational Corporations.
138
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86. Recent decisions by Arbitral tribunals have also equated the FET standard to that of 

the Minimum Standard of Treatment under International Law.
139

 The tribunal in 

Biwater stated that the context and standard of the MST provision (as found in 

NAFTA Art 1105) is appropriate to describe the standard of conduct for violation of 

the FET standard.
140

 

 

B. Assuming arguendo, even if this Tribunal were to find the FET as an autonomous 

standard of treatment, the threshold of liability still cannot be established 

 

87. In their ordinary meaning, the terms “fair” and “equitable” used in Article 3(1 ) of the 

BIT mean just, even-handed, unbiased, legitimate.
141

 The Tribunal in AES v 

Hungary
142

 requires manifestly unfair or unreasonable conduct to establish violation 

of the FET standard. These words yet afford a high threshold of proof upon the 

Claimants. The Respondents actions have not violated any of the aspects of FET 

including 1)Legitimate Expectations of the investor, 2) Arbitrariness, and 3) Due 

Process  

 

C. There was no violation of any Legitimate Expectation of the Claimant 

 

88. The concept of Legitimate expectation is connected with the process of “change.”
143

It 

is not uncommon that changes of host country policies follow changes in the political 

landscape within the State.
144

 It is incorrect to assume that the regulatory environment 

at the time of the investment would remain unchanged.
145

 

89. A key requirement for fulfilling legitimate expectation is that the State should act 

consistently, without ambiguity making sure the investor knows in advance the 

regulatory and administrative policies and practices to which it will be subject, so that 
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it may comply.
146

 Predictability is a key aspect of legitimate expectation
147

 which can 

be said to have been satisfied by the release of the political manifesto, the draft MAB 

Bill and various publicised debates. 

90. The Respondent argues that violation of the legitimate expectation standard should 

also focus on whether there were any explicit assurances that were given to the 

investor at the time of the investment.
148

 Absent this condition, there will be a 

tremendous burden on the host state to fulfil all obligations which the Claimants 

views as legitimate, thereby restricting the sovereign rights of the State. Akin to the 

decision rendered in the Methanex tribunal
149

, the Government of Ruritania made no 

explicit representations regarding regulatory changes on which the Claimants could 

have reasonably relied upon. 

91. Further, there is an onus on the Investors to conduct their due diligence with regards 

to the regulatory environment of the Host State.
150

 This leads to the conclusion that 

there should have been a presumption regarding the proposed actions and intentions 

of the Government of Ruritania. 

92. Various tribunals have held that the legitimate exercise of sovereign power in a 

reasonable and fair manner shall not be considered as violating the investor’s 

legitimate expectation and the FET standard in general.
151

 All actions of the 

Respondent were undertaken according to the due process of law in a fair and 

reasonable manner. 

93. The decision of SD Myers is crucial at this point since it stated that the Claimant does 

not have an open ended mandate to second guess government decision making. The 

ordinary remedy was through internal political and legal measures.
152

 The argument 

falling from such a finding is that the content of a national law and the reasoning that 

may exist behind it are part of a certain political choice of the host state government 

and that may not be discussed in front of an arbitral tribunal. 
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94. Thus, the domestic courts of Ruritania would have been better suited to hear the 

claims of the Claimant. 

 

D. The actions of the Respondents were grounded in rationality and were not Arbitrary. 

 

95. Tribunals have defined arbitrariness as actions that are not grounded in sufficient 

reasons or that are unduly oppressive.
153

 In Genin v. Estonia, an objective, however 

inconclusive or poorly reasoned, was sufficient to show full FET compliance.
154

 The 

Tribunal in Enron stated that the only aspect to be observed was whether the State 

believed and understood that the action was the best response to the situation.
155

 A 

similar conclusion was arrived at by the Tribunal in LG and E v. Argentina.
156

 

96. The actions of the Respondent were grounded in rational objectives of improving 

public health and reduce the consumption of alcohol. Regulatory action for the 

purpose of safeguarding public health is a sufficient justification for establishing a 

valid requirement under the FET clause and hence, the measures cannot be said to be 

arbitrary. 

 

E. Due Process requirements were fulfilled by the Respondent 

 

97. The Respondents respectfully submit that the labelling requirements in no way 

affected any rights that existed with the Claimants and as such the action of the Health 

Ministry in issuing the ordinance did not require a consultation with the Claimants. 

98. The decision was reached after having evaluated the effects of Reyhaan through an 

elaborate and extensive scientific research. Clearly, the absence of any decision or 

adjudication on the rights of the parties segregates it from the probability of it being 

classified as a judicial or even an administrative action. At best, it constitutes a quasi 

legislative (delegated) legislation if at all, which does not require the due process 

principles. 
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99. Tribunals opine that if any action is undertaken in accordance with law, then it is 

indicative that there has been no violation of FET.
157

The tribunal in Lauder 

emphasised that a violation of FET was usually excluded in case of a regulatory body 

taking necessary steps to enforce the law.
158

 

100. Ratio Arguendi, even if the action may be considered as an administrative action, the 

degree to which there should have been a violation of due process is considerably 

high.
159

 

101. Further, the Respondents respectfully put forth that scientific inquiry and experiments 

on Reyhaan undertaken by the HRI cannot be called into question in these arbitral 

proceedings. The decision to implement the labelling requirements stem from an 

extensive 10 year scientific study by a specialised agency. The Tribunal in Chemtura 

noted and accepted Canada’s contention that the Tribunal cannot second guess the 

science based findings of a specialised scientific body.
160

 

102. The Respondents further content that all actions were undertaken within the due 

process of law. The MAB Act was passed in the legislation with the requisite 

majority.
161

 The Labelling requirement ordinance was also passed as per the legal 

provisions of Ruritania.
162

 Thus, all actions adhered to the due process requirement as 

per Ruritanian law. 
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ISSUE 4: MORAL DAMAGES SHOULD NOT BE AWARDED TO THE 

CLAIMANTS 

 

I. Moral Damages have not been provided for under the Cronos-Ruritania BIT. 

 

103. The Respondent humbly submits that this Tribunal has been set up to look at the 

violations of the provisions of this BIT. It is the lex specialis of the tribunal and 

prescribes the substantive law of the proceedings. There is no provision for the issue 

of moral damages that can be brought about by this Treaty. 

104. In the absence of any claim under BIT, this Tribunal does not have the power to 

decide on the issue and any remedy should be sought in another forum.
163

 A tribunal 

cannot be vested with unlimited jurisdiction and must necessarily be bound by the 

confines of the substantive law of the contract.
164

 

 

II. In Arguendo, even if the Tribunal decides that it has power to grant moral 

damages, the same cannot be granted in this condition 

 

A. The executives of the Claimant cannot raise the issue of moral damages under the 

BIT since the protection is granted to the Claimant and not its executives. 

 

105. Any protection under this Treaty is given to the Claimants in discharging their duties 

as investors within the meaning afforded to by the BIT. This does not extend to the 

employees and agents of the Claimant who seek protection under the terms of the 

BIT. The Tribunal in Rompetrol noted in a similar vein that: 

a. The Tribunal is not competent to rule on violations of human rights laws 

b. The claims brought under the heading of individual injuries to individuals are 

different from the claims brought under the provisions of this BIT.
165
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106. The loss, if any, should be established as having been suffered by the Claimant in 

order to seek remedy within this BIT.
166

 The Claimant company cannot claim on 

behalf of damage, if any, suffered by it executives and/or employees. 

107. Since the Claimants have failed to prove any loss caused to the Claimants by any 

actions of the State, there can be no claim for moral damages.  

 

B. The situation is not grave and substantial enough to give rise to a claim of moral 

damages 

 

108. In Arguendo even if the tribunal decides that the executives of the investor can claim 

for moral damages through the Claimant, the actions of the Respondent do not 

warrant the payment of moral damages 

109. Moral Damages have been widely accepted as exceptional remedies which cannot be 

resorted to in order to justify any hardships faced by the investor.
167

 As such, the 

Desert Line Award is the only instance where an investment arbitral tribunal has 

awarded moral damages, which is relevant for the present purpose.  

110. The Respondents urge this tribunal to distinguish the Desert Line case from the 

present one on facts. In the Desert Line case, the Claimants employees were 

threatened, there were altercations between the Yemeni army and personnel and 

harassment by state agencies. Further half of their contractually owed payment was 

denied to them.
168

 It was only under this grave level of physical duress that prompted 

the tribunal to award moral damages. 

111. The present case does not prove any physical duress of the nature laid down in the 

Desert Line case and thus should not be considered grave enough to afford moral 

damages. 
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III. The benefit of the Full Protection and Security clause under Article 2 of the BIT 

is only available to the physical protection of the investor’s assets and not to the 

employees of the Investor. 

 

112. Full Protection and Security (“FPS”) cannot be invoked by the Claimant in this case 

since the primary purpose of the FPS Clause is to provide protection to the physical 

assets and investments of the investor.
169

 The Tribunal in Saluka clarified that the FPS 

clause is meant to protect the physical integrity of an investment against interference 

by use of force.
170

 

113. Alternatively, any concession made by the Respondent regarding breach of the FPS 

clause depends on the Claimants proving that the executives of the investors were 

entitled to protection under the BIT.  
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ISSUE 5: LOSS OF SALES BY CAM’S SUBSIDIARIES DOES NOT CONSTITUTES 

A RECOVERABLE ITEM OF DAMAGES 

 

114. The BIT protects only those investors who satisfy the nationality requirement of either 

contracting states.171 Unless the subsidiaries fulfill the nationality requirement, the 

tribunal lacks jurisdiction over claims filed by them or on their behalf. 

115. Claims in representative capacities are not allowed because they widen the scope of 

BIT beyond what the contracting states intended by converting a bilateral treaty into a 

multilateral treaty. 

116. As per the Claimant’s admission, FBI was integrated into the global procurement 

network soon after its acquisition. Thus, the subsidiaries may either be located in 

Cronos or outside Cronos. 

Outside Cronos 

117.  By exercising jurisdiction over claim for damages incurred by an entity not 

incorporated in either of the contracting states, the tribunal would be exceeding its 

scope and powers. Therefore, claims of those entities that are not located in Cronos 

are inadmissible before this tribunal. 

Within Cronos 

118. The subsidiaries that fulfill the nationality requirement and their contribution also 

qualify as investment as per the BIT, they have an independent claim against the host 

state as an investor. 

119. The parent company and its subsidiaries are independent corporate entities and enjoy 

separate rights and obligations. The claimant has itself utilized the benefits of the 

independent legal existence by instituting the present claims despite being a fully 

owned subsidiary of the Contifica Enterprises.
172

 

120. Further, Contifica Enterprise could not have instituted the present proceedings since 

Properia does not have a BIT with the respondent. 
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121. Therefore, the claims for loss of sales by the claimant’s subsidiaries outside Ruritania 

do not constitute a recoverable item of damages. 
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RELIEF SOUGHT 

 

The Respondent respectfully prays to the Tribunal for the following relief- 

 

 Declare that the Tribunal does not have jurisdiction over this dispute 

 Declare that there is no violation of Art 2 of the BIT 

 Declare that there is no violation of Art 3 of the BIT 

 Declare that there has been no expropriation and consequently, fair compensation or 

damages need not be given under Art 4 of the BIT, 

 Declare that the Claimant is not entitled to Moral Damages in principle 

 Declare that the Claimant cannot claim for losses incurred by subsidiaries 

 Impose costs of Arbitration on the Claimant 

 

 

Counsels for the Respondent 

Team Alfaro 

22 September 2013 

 

 


