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Statement of Facts 

1. Claimant is Contifica Asset Management Corp. (“CAM” or “Claimant”), a company 

incorporated under the law of the State of Cronos and member of the Contifica group, 

major international conglomerate.
1
 Claimant wholly owns Freecity Breweries Inc. 

(“FBI”),
2
 company incorporated under the laws of Ruritania.

3
 

2. Respondent is the Republic of Ruritania (“Ruritania” or “Respondent”), who entered 

into the Treaty for the Mutual Promotion and Protection of Foreign Investment with the 

State of Cronos on 15 March 1997 (“BIT”).
4
 

3. Financial crisis has led to a budget deficit in Ruritania. The government was forced to 

remedy this situation by privatization of a number of assets, one of those being FBI. FBI 

was previously owned by State Property Fund of Ruritania (“SPF”), a separate legal 

entity incorporated under the laws of Ruritania. SPF decided to sell the FBI and 

announced an international tender in 2008.
5
 

4. The tender was won on 30 June 2008 by Contifica Spirits S.p.A., a company incorporated 

in Posteriana, fully owned subsidiary of the parent of the Contifica group, Contifica 

Enterprise Plc., the same day Contifica Spirits S.p.A. and the SPF entered into a share 

purchase agreement providing for acquisition of 100% shares in FBI for USD 

300,000,000.
6
 Posteriana have not entered into a BIT with Ruritania.

7
 

5. After the acquistion, Contifica group integrated FBI into the group‟s network  with 

various subsidiaries as suppliers.
8
 Subsequently, on 17 March 2010, the shares in FBI 

were transferred to Claimant. On the same day Claimant acquired from FBI and Contifica 

Spirits S.p.A. various intellectual property rights used by FBI in production.
9
 

6. The shares were transferred only two months after the New Way party won parliamentary 

election. Marketing and sales of alcohol was one of the issues of the election manifesto. 

The shares were valued in the transfer at 10„000 Ruritanian pounds (i.e. less than USD 

5„000). Purpose of this transfer was stated as “achieving further protection of Contifica 

group‟s ‚investment„ in Ruritania”
10

 

                                                 
1
 Statement of Claim (“SoC”), ¶2, 4. 

2
 SoC, ¶9. 

3
 Procedural Order No. 2 (“PO2”), ¶13. 

4
 SoC, ¶2, Statement of Defense (“SoD”), ¶2. 

5
 SoC, ¶5, 6.  

6
 SoC, ¶4,7. 

7
 SoD, ¶4. 

8
 SoC, ¶8. 

9
 SoC, ¶9. 

10
 SoD, ¶6-8, Exhibit RX1. 
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7. FBI produces a number of different brands of beer (e.g. RURILITE, HILLMAGORE and 

STOUT), one of them is also “FREEBREW”, beer sold in 0.8 l. bottle and produced with 

adding flavouring from Reyhan, local plant.
11

 

8. For protection of public health, Ruritania enacted the Regulation of Sale and Marketing 

of Alcoholic Beverages Act (“MAB Act”) on 20 November 2010. This Act is designed to 

prohibit marketing and serving of alcoholic beverages on limited occasions to prevent 

association between alcohol, healthy lifestyle and athletic excellence. It also requires 

trademarks of alcoholic beverages to be written in the same font and colour as all the 

other text on the label not to attract attention of youth. It also made it illegal to sell 

alcohol in containers larger than 0.5 litre to prevent enormous consumption.
12

 

9. On 15 June 2011 Human Health Research Institute (“HRI”) published a report, this 

report claims that Methyldioxidebenzovat, chemical ingredient found in Reyhan 

concentrate, leads to a higher risk of cardiac complications. Reyhan concetrate is also 

found in FREEBREW.
13

  

10. The Ministry of Health and Social Security (“Ministry”) prefered a cautious approach to 

possible harm to citizens of Ruritania and adopted an ordinance (“Ordinance”) on 30 

June 2011, which imposed a  labelling requirement on products containing Reyhan 

concetrate. Warning message: “This product contains Reyhan concentrate, consumption 

of which according to the results of scientific research may lead to higher risk of cardiac 

complications” must appear on labels.
14

 

11. On 25 August 2011 the Ministry denied FBI‟s request to lift this labelling requirement. 

This request was not backed with any evidence showing that FREEBREW does not pose 

risk of cardiac complications.
15

 

12. Besides all that, Messrs Goodfellow and Straw, executives of FBI and Contifica Group, 

were detained on 23 December 2011, when boarding a flight. Criminal investigation was 

previously commenced against them by the Prosecutor‟s Office of Ruritania. A video of 

their arrest was aired by Ruritanian Free TV after it was leaked by the police. Messrs 

Goodfellow and Straw were publicly accused of corruption.
16

 

13. They were released on 3 January 2012 with no explanation or apology, criminal 

investigation was terminated during 2012. Ruritania admitted that applicable law may not 

                                                 
11

 SoC, ¶5.  
12

 SoC, ¶10-12, SoD, ¶14. 
13

 SoC, ¶5, 14.  
14

 SoC, ¶15. 
15

 SoC, ¶17, SoD, ¶15. 
16

 SoC, ¶22-24. 
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have been complied with during arrest and detention.
 17

 It also acknowledged that the 

arrest constituted a breach of obligation to provide full protection and security.
18

 

14. Claimant instituted present arbitration proceedings by the Statement of Claim on 30 

December 2012.
19

  

Arguments 

Jurisdiction and admissibilty 

I. The Tribunal does not have jurisdiction over the claims and the claims are 

inadmissible 

15. Respondent agreed in the BIT to protect investments made by nationals of the State of 

Cronos. Claimant and Confitica are now trying to take advantage of this act of 

Respondent to gain protection they are not entitled to. Claimant engaged in an 

illegitimate practice of forum shopping and with this conduct sought to shield investment 

of its sister company from measures Ruritania took to protect its citizens. Such behavior 

should not enjoy protection of an international treaty. 

16. The distinction between jurisdiction and admissibility has been summarized in the 

dissenting opinion in Waste Management: 

“[j]urisdiction is the power of the tribunal to hear the case; admissibility is 

whether the case itself is defective—whether it is appropriate for the 

tribunal to hear it. If there is no title of jurisdiction, then the tribunal cannot 

act.”
20

 

17. Questions relating to conditions for jurisdiction set in the BIT, i.e. the presence of the 

investor and investments are the question of jurisdiction.
21

 Questions relating to the 

claim, i.e. if it does not constitute an abuse of process, are the questions of 

admissibility.
22

 

18. Respondent will argue that (A.) the Tribunal lacks jurisdiction, and in any event, (B.) the 

claims submitted by Claimant are not bona fide claims and thus are inadmissible. 

A. The Tribunal lacks jurisdiction 

19. Ruritania in the BIT agreed to protect investments made in Ruritania„s territory by 

nationals of the State of Cronos. Claimant acquired the shares in FBI and the IP rights 

                                                 
17

 SoC, ¶25, SoD, ¶17. 
18

 Procedural Order No.1 (“PO1”), ¶5. 
19

 SoC, ¶1. 
20

 Waste management dissenting opinion, ¶ 58.  
21

 Douglas, ¶297. 
22

 Newcombe. 
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(“the Shares and IP Rights”) in Ruritania only after it became aware the dispute would 

arise, thus engaging in forum shopping. Moreover, the Shares do not represent an 

investment. 

20. In order for the Tribunal to have jurisdiction under the BIT, there has to be a dispute 

which stems from an investment made by an investor of one contracting State in the other 

contracting State.
23

 The Tribunal does not have jurisdiction because (i.) Claimant bought 

the Shares and IP Rights too late to be able submit claims and (ii.) the Shares are not an 

investment. 

i. Claimant’s belated acquisition of its alleged investment qualifies as an 

impermissible forum shopping 

21. Claimant acquired the Shares and IP Rights after it became aware Ruritania would adopt 

measures which would restrict marketing and sales of alcohol. Claimant thus engaged in 

forum shopping and cannot submit claims to the Tribunal. 

22. The question of jurisdiction is governed by the BIT. However, the principles of 

international law must be observed at all times. The principle of good faith is one of the 

most basic principles of international law
24

 and is to be honored.
25

 The tribunal in 

Phoenix case stated as follows: 

“[the] protection of international investment arbitration cannot be granted 

if such protection would run contrary to the general principles of 

international law, among which the principle of good faith is of utmost 

importance.“
26

 

23. Application of the good faith principle excludes an illegitimate practice called forum 

shopping from the protection of the BIT. Forum shopping is restructuring one‟s business 

in order to gain access to a particular jurisdiction
27

 to solve a dispute that has either 

already arisen or is about to arise.
28

 The key to distinguish forum shopping from 

legitimate corporate restructuring is to examine the time when the corporate restructuring 

occurred.
29

 The other aspect of forum shopping, the purpose of the restructuring, is 

discussed in Section B.  

                                                 
23

 Art. 8(1) BIT. 
24

 Mobil Corporation, ¶170. 
25

 Cementownia, ¶153. 
26

 Phoenix, ¶106. 
27

 Douglas, ¶551. 
28

 Uchkunova. 
29

 Schreuer. 
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24. Cases Phoenix, Cementownia, Banro and Mihaly show an investor engages in forum 

shopping if it acquires relevant nationality or takes part in corporate reconstruction after 

the dispute has arisen, i.e. after the alleged breach of contract. 

25. The fact that the claimant was able to foresee the actual dispute also points to forum 

shopping.
30

  The tribunal in Pac Rim ruled: 

“[T]he dividing-line occurs when the relevant party can see an actual 

dispute or can foresee a specific future dispute as a very high [probability] 

and not merely as a possible controversy. In the Tribunals view, before that 

dividing-line is reached, there will be ordinarily no abuse of process; but 

after that dividing-line is passed, there ordinarily will be.“
31

 

26. It is therefore important whether claimant was aware of the facts which gave rise to the 

dispute.
32

 

27. The issue of timing was discussed in Pac Rim. Here the claimant alleged the respondent 

breached the contract by refusing to issue permits and concessions to the claimant. The 

claimant did not engage in forum shopping because it changed its nationality after it 

learnt about the refusal.
33

 The claimant did not foresee the refusal, since respondent 

firstly indicated the permits will be issued.
34

 

28. Claimant acquired the Shares and IP Rights on 17 March 2010.
35

 That was two months 

after the New Way party (“the Party”) won the elections to the Ruritanian Parliament.
36

 

The fact which triggered the events that led to the dispute was the Party‟s victory in the 

elections, since it meant the Party was able to and was going to fulfill its manifesto.  

29. The Party won 204 out of 400 seats in the Ruritanian Parliament, i.e. the majority.
37

 To 

restrict marketing and sale of alcohol was one of the issues of the Party‟s manifesto.
38

 

This manifesto was widely publicized
39

 and the program extensively discussed in the 

media.
40

 The need to eliminate “any association between sport and alcohol” was 

expressly mentioned in one of the debates.
41

 The MAB Act was well foreseeable at the 

time Claimant acquired the Shares and IP Rights. 

                                                 
30

 Uchkunova. 
31

 Pac Rim, ¶2.99. 
32

 Phosphates in Morocco,. ¶26. 
33

 Schreuer. 
34

 Pac Rim, ¶2.83. 
35

 SoC, ¶3. 
36

 SoD, ¶6. 
37

 PO3, ¶6. 
38

 SoD, ¶6. 
39

 SoD, ¶6. 
40

 PO2, ¶9. 
41

 PO2,  9. 
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30. The situation in Pac Rim was different from the present case, since Claimant did not 

receive any indication from Ruritania‟s authorities that acts to restrict the marketing and 

sales of alcohol would not be passed, quite the contrary. 

31. If Claimant alleges the Ordinance came as a surprise, it will only show that Claimant did 

not exercised due diligence when buying the Shares. To Respondent‟s best knowledge, 

neither Confitica Spirits nor Claimant had Reyhan tested themselves before the dispute. 

The fact that Confitica Spirits received a warranty from SPF, an organization independent 

of Respondent would not exempt Claimant had FREEBREW caused any damage. 

32. Confitica Spirits and after it Claimant were selling products containing Reyhan for two 

years
42

 without knowing what Reyhan actually does to its consumers. Claimant cannot be 

surprised when the study conducted by HRI showed Reyhan is a dangerous substance and 

that Ruritania took steps to prevent its consumption. If Claimant argues it could not 

foresee the Ordinance, it has only itself to blame. 

33. Claimant behavior is an example of forum shopping. Under the above described 

circumstances, Claimant could foresee the dispute arising when it acquired the Shares and 

is therefore not entitled to bring claims in front of the Tribunal. 

ii. The Shares and do not qualify as an investment 

34. The Shares Claimant bought from Confitica Spirits S.p.A (“Confitica Spirits”) do not 

represent an investment and thus cannot be protected by the BIT. 

35. Art. 1(1) BIT defines „investment‟ as:  

“every asset which is directly or indirectly invested in accordance with laws 

and regulations of the Contracting State in which territory the Investment is 

made by Investors of the other Contracting State”.
43

 

36. The BIT nevertheless does not define what the word „invested‟ means. When searching 

for a definition of „investment‟, the tribunal in Phoenix found it must ensure that:  

“only investments that are made in compliance with the international 

principle of good faith and do not attempt to misuse the system are 

protected“.
44

 

37.  Art. 31(1) Vienna Convention on the Law of Treaties (“VCLT”), which both Ruritania 

and Cronos are party to,
45

 states that a treaty must be interpreted in a good faith and in the 

light of its object in purpose. 

                                                 
42

 SoC, ¶6. 
43

 Art. 1(1) BIT. 
44

 Phoenix, ¶ 113. 
45

 PO2, ¶ 10. 
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38. Confitica Spirits sold the Shares to Claimant for only USD 5,000 for the Shares, although 

the Shares value over USD 300,000,000. This striking unbalance together with other 

circumstances accompanying the transfer as described in Subsection i and Section B 

show that Confitica Spirits sought only to protect the otherwise unprotected Shares. 

39. The purchase of the Shares was not done in a good faith and consequently, the Shares are 

not an investment protected by the BIT. 

40. The conditions for establishing jurisdiction set by the BIT were not fulfilled. The 

Tribunal hence has no jurisdiction over the claims submitted by CAM. 

B. The claim stems from mala fides investment and is therefore inadmissible 

41. The claim submitted by Claimant is an abuse of process, because it regards shares which 

were not acquired in bona fides. As such the claims are inadmissible. 

42. Pursuant to Tokios Tokeles and Rompetrol, whether an investor engaged in forum 

shopping or not is recognized from the goal of the respective transaction.
46

 If the goal is 

to start international proceedings, such transaction represents an illegitimate forum 

shopping.
47

 If the purpose of the transaction was to gain access to a particular 

jurisdiction, the transaction can be legitimate, but only “as far as it [concerns] future 

disputes“.
48

 

43. Claimant acquired the Shares and IP Rights from Confitica Spirits.
49

 Confitica Spirits was 

incorporated under the laws of Posteriana.
50

 Posteriana did not enter into a bilateral 

investment treaty with Ruritania.
51

 However, Cronos, the state under which laws 

Claimant was incorporated, did.
52

 

44. The purpose of the transaction can be seen from the letter of Mr. Goodfellow, the CEO of 

FBI, to Mr. Straw, the General Counsel of FBI, from 1 March 2010.
53

 The transaction 

was undertaken to achieve “further protection of Confitica Group“ and to achieve it 

quickly.
54

 Mr. Goodfellow was aware that Confitica Group “may need to implement the 

                                                 
46 

Valasek, p. 65. 
47

 Valasek, p. 68. 
48

 Mobil Corp., ¶ 204. 
49

 SoC, ¶ 9. 
50

 Claimant‟s Exhibit No. 2. 
51

 SoD, ¶ 4. 
52

 Claimant‟s Exhibit No. 1. 
53

 Respondent‟s Exhibit RX1. 
54

 Respondent‟s Exhibit RX1. 
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restructuring quite quickly”,
55

 as the time was ticking out and the New Way party was to 

start enforcing its program. 

45. The purpose of the transaction was to to protect the Shares and IP Rights from measures 

Ruritania as a sovereign State was entitled take. The claim was not submitted in a good 

faith and is therefore inadmissible. 

46. The Tribunal is not entitled to hear the claims, because it did not stem from an investment 

made by a national of Cronos. In any event, the claims are inadmissible since the Shares 

and IP Rights were not purchased in a good faith. 

II. Claims concerning alleged violations of SPA are inadmissible and cannot be 

attributed to Respondent 

47. Acquisition of FBI by Contifica Spirits from SPF was completed by closing the SPA. The 

agreement was negotiated as a free act and signed by both contracting parties. SPA 

contains a dispute resolution clause which refers any prospective disputes arising out of 

SPA to an arbitration under the Rules of Arbitration of the International Chamber of 

Commerce.
56

 

48. Despite Respondent's offer to settle all disputes in front of an impartial forum determined 

in the SPA, Claimant has brought the claim in front of the Tribunal. Such interpretation 

of the BIT is unacceptable. By doing so Claimant ignores that Respondent and SPF are 

separate entities. Claimant also disregards basic principles of legal interpretation lex 

specialis and lex posterior, which are directly to make use of dispute resolution clause in 

SPA. Claimant puts a strong emphasis on certain provisions of SPA while ignoring 

existence of others. All this shows inconsistency in its reasoning and lack of good faith. 

49. Therefore, (A.) this Tribunal has no jurisdiction over the contractual claims because of 

the dispute resolution clause in SPF. (B.) Actions of SPF cannot be attributed to 

Respondent since it is a separate legal entity, which has acted independently of any 

instructions by Respondent. 

A. TRIBUNAL CANNOT EXERCISE ITS JURISDICTION OVER THE CLAIMS 

50. Claimant and Respondent designed a specific manner in which to solve disputes in SPF. 

This agreement should be honoured. (i.) Jurisdiction of the Tribunal cannot be exercised 

because of contractual nature of Claimant's claim. Alleged violations of SPA are not 

                                                 
55

 Respondent‟s Exhibit RX1. 
56

Exhibit No.2, Appendix 7. 
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elevated on the level of BIT violations. Article 8(2) BIT should not therefore be used for 

establishing forum deciding this case. Alternatively, (ii.) claims concerning alleged 

violation of SPA are inadmissible, since otherwise dispute resolution clause in SPA 

would be neglected. 

i. Tribunal cannot exercise its jurisdiction over claims based on alleged violation of SPA 

51. It is necessary to interpret Art. 6(2) BIT restrictively since it is the only interpretation that 

respects obligations in both BIT and SPA without violating any of them. 

52. Every treaty must be interpreted in accordance with provisions of VLCT. 

53. Restrictive interpretation of umbrella clauses was mentioned for the first time by tribunal 

in SGS v Pakistan. It should be noted however that this case is not isolated. Findings of 

tribunal in SGS v. Pakistan were consequently followed by other tribunals. Its 

conclusions cannot be therefore rejected as accidental separation from existing case law. 

54. Tribunal in SGS v. Pakistan stated, that Art. 11 of Pakistan-Switzerland BIT does not 

mention anything about intention of the contracting parties to elevate contractual 

violations to treaty violations
57

. This view is shared by tribunal in El Paso
58

 which also 

expressed doubts about extensive interpretation, since it would render to substantial BIT 

standards superfluous
59

. Pan American confirmed the fear that extensive interpretation 

will result in elevation of all host states' legal obligations, not only contractual ones
60

. 

Umbrella clause under restrictive interpretation does have a meaning.
61

 The mere fact that 

this meaning does not serve the purpose demanded by Claimant cannot justify rejection 

of this interpretation. 

55. Furthermore, other tribunals refused to exercise its jurisdiction in case contracts with 

investor were entered into by entities separate from host state.
62

 Tribunals refused to 

attribute actions of those entities to host states. 

56.  Art.6(2) BIT features same characteristics as the aforementioned Pakistan-Switzerland 

BIT.
63

 No explicit will of contracting parties to elevate contractual violations to treaty 

violations is present. SPF is a separate legal entity, its actions cannot be attributed to 

                                                 
57

 SGS v Pakistan, ¶53, 164. 
58

 El Paso, ¶74. 
59

 El Paso, ¶76. 
60

 Pan American, ¶105. 
61

 SGS vs Pakistan, ¶172. 
62

 Hamester, ¶340; Impregilo, ¶223. 
63

 Pakistan-Switzerland BIT, Article 11, Observance of commitments. 
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Respondent (see part II). Art. 6(2) BIT cannot be therefore applied, since SPA is not a 

contract entered into by Respondent as a host state. 

57. Finally, conditions set in Art. 31 VCLT were respected. SPA determines that any disputes 

arising out of SPA shall be settled in front of arbitration pursuant to the Rules of 

Arbitration of the International Chamber of Commerce. This provision enables to fulfil 

the purpose of BIT mentioned in its Preamble to create favourable conditions for 

Investment
64

. On the other hand, Claimant ignores existence of the dispute resolution 

clause in SPA (see part i2) which must be considered as ignoring the context of BIT. 

ii. Alternatively, claims based on alleged violation of Share Purchase Agreement are 

inadmissible 

58. The claims are not admissible, because dispute resolution clause in SPA was not 

overridden by Art. 6(2) BIT. 

59. Tribunal in SGS v. Philippines, after accepting its jurisdiction over contractual claims, 

declined to exercise it because of existence of special dispute resolution clause in a 

contract between host state and investor: 

“The present Tribunal agrees with the concern that the general provisions of 

BITs should not, unless clearly expressed to do so, override specific and 

exclusive dispute settlement arrangements made in the investment contract 

itself.“
65

 

Violations of contractual claims are therefore elevated to violations of treaty claims only 

in the case of non-existence of a special dispute resolution clause in a contract between 

host state and investor. 

60. Tribunal in SGS v. Philippines reached decision on two grounds. Firstly, the maxim 

generalia specialibus non derogant has to be used. According to this principle, the 

umbrella clause is a part of BIT, which “was not concluded with any specific investment 

or contract in view“.
66

 On the other hand, an agreement between investor and host state is 

related to particular investment and thus as a specific provision overrides “general“ 

provisions of BIT. Secondly, BIT serves as a supplementing treaty, aim of which is not 

intended to override specific negotiated agreements concerning particular investments. 

61. The dissenting opinion
67

 mentions the possible usage of lex posterior derogat legi priori 

maxim, since Swiss-Pakistani BIT was concluded after the investor-state agreement. 

                                                 
64

 Exhibit No. 1, Preamble. 
65

 SGS v Phillippines, ¶134. 
66

 SGS vs Philippines, ¶141. 
67

 SGS v Philippines, Dissenting Opinion, ¶10. 
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However, tribunal rejected this conclusion since Swiss-Pakistani BIT provides with no 

textual basis for drawing such a distinction. 

62. Moreover, tribunal in Vivendi explicitly stated, that existence of a dispute resolution 

clause in a contract cannot be overridden by umbrella clause in case of contractual 

claims: 

“[W]here the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal will give effect to any valid 

choice of forum clause in the contract.“
68

 

63. Similarly, SPA contains a dispute resolution clause, that should be considered as a 

“specific“ provision. To apply generalia specialibus non derogant maxim correctly, it 

cannot be excluded because of Art. 6(2) BIT. Moreover, SPA was entered into after the 

BIT. Therefore it functions as lex posterior and overrides Art. 6(2) BIT. 

64. Furthermore, SPA is the fundamental basis of claim, since it includes the guarantee in its 

Appendix 7. Tribunal therefore cannot exercise its jurisdiction over the claim. Article 

6(2) BIT cannot serve as a justification of claims‟ admissibility. Firstly, it would render 

the dispute resolution clause in SPA null and redundant. Secondly, Claimant would 

inconsistently raise claim out of SPA while at the same time ignoring its dispute 

settlement provisions. 

65. The Tribunal should therefore reject admissibility of claims based on alleged breach of 

SPA, since dispute resolution clause in SPA cannot be overridden by Art. 6(2) BIT. 

B. ALLEGED VIOLATION OF THE SHARE PURCHASE AGREEMENT CANNOT BE ATTRIBUTED 

TO RESPONDENT 

66. SPA contains a guarantee that ensures that to the best knowledge of the seller, products of 

FBI do not pose any other risk to consumers apart from ordinary ones, which are typical 

also for similar alcoholic beverages. The seller is SPF, which therefore entered into SPA 

with Claimant. SPF is a separate legal entity, established by an Act of Parliament with its 

management appointed by the government of Ruritania. According to Claimant, these 

facts justify attribution of SPF‟s acts to Respondent. While the management may be 

appointed by Respondent, it functions with no accountability to Respondent. Respondent 

merely sought to appoint appropriate managers for the independent entity.   

                                                 
68

 Vivendi anullment, ¶98. 
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67. Respondent argues that because of non-existence of close link between SPF and 

Respondent as a requirement for attribution, Respondent cannot be found liable for 

alleged breaches of SPA. 

68. The tribunal in Impregilo was concerned with observance of contractual commitments 

stemming from contract between investor and Pakistan Water and Power Development 

Authority (“WAPDA”). According to Impregilo, WAPDA was „an instrumentality of the 

Government of Pakistan and exercises governmental authority. It is therefore part of the 

Government of Pakistan“
69

. However, tribunal rejected to give effect to respective 

umbrella clause, since the alleged violation was related to contract entered by entity other 

than Pakistan. WAPDA was a separate legal entity, tribunal could not therefore exercise 

its jurisdiction over contractual claims.
70

 

69. Moreover, the tribunal in Azurix refused to attribute contracts between investor and the 

province of Buenos Aires. Argentina itself did not enter into any agreement with investor. 

Thus precondition stated in umbrella clause necessary for tribunal to exercise its 

jurisdiction was not fulfilled: 

“As the Respondent itself has asserted, Argentina is not party to the 

Concession Agreement [...] Therefore, the underlying premise of Article 

II(2c) of the BIT – that a party to the BIT has entered into an obligation with 

regard to an investment – is inexistent.“
71

 

70. Similarly, Respondent did not conclude any agreement with Claimant. SPA was entered 

into by Claimant and SPF, Respondent is not therefore bound by any obligations 

concluded by SPF. The sole fact that SPF was established by an act of Parliament or that 

its assets in the event of its dissolution pass to Respondent does not justify the fact of 

attribution, as stated by the case law above. The relationship between SPF and 

Respondent is no different than the relationship between a firm and its bondholders. 

71. As aforementioned case law argues, acts of entities that are different from the host state 

itself cannot result in attribution. This conclusion applies even though these separate 

entities have closer relation to the host state. To conclude, no acts of SPF can be 

attributed to Respondent, since SPF is a separate entity with a separate legal personality. 

72. To sum up, this Tribunal should declare claims based on alleged violation of SPF 

inadmissible. For the reason that the nature of the claim is contractual and because of 

existence of dispute resolution clause in SPA, this claim is inadmissible. Moreover, 

                                                 
69

 Impregilo, ¶28. 
70

 Impregilo, ¶95. 
71

 Azurix, ¶52. 
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Respondent cannot be held liable for alleged violations of a contract that was entered into 

by a separate legal entity. 

Liability 

73. Ruritania is a sovereign state and as such is entitled to take measures in order to protect 

the health of its citizens. Claimant is trying in the case at hand to establish circumstances 

under which Respondent expropriated the Investment. However, introducing the MBA 

Act and Ordinance did not lead to a breach of any substantive provision of the BIT. The 

measures were introduced purely in protection of public health which is one the main 

functions of every responsible government. 

III. Respondent did not breach any of its international obligations 

74. If the tribunal finds that Respondent is not exempted from its treaty obligation according 

to Art. 3(2) BIT Respondent contends that the alleged breaches did not occur even within 

the context of the BIT. Without prejudice to the argument of NPM clause Respondent 

submits that (A.) it did not expropriate the Claimant‟s investment, (B.) nor had it violated 

obligations stemming from the FET. 

A. EXPROPRIATION OF CLAIMANT’S INVESTMENT DID NOT OCCUR 

75. Respondent did not expropriate Claimant‟s investment in the case at hand. The MAB Act 

and Ordinance are expression of inherent state sovereign power. 

76. Customary international law recognizes that the state has the sovereign right to exercise 

police powers, including through the enactment and enforcement of regulation.
72

 In 

principle, there is, according to Reinisch, “a widespread consensus that regulatory 

measures pursued for legitimate objectives cannot be regarded as indirect 

expropriation.”
73

 This approach enjoys a widespread use in investor-state arbitration.
74

 

77. In Feldman the tribunal distinguished between general regulation and indirect 

expropriation, considering good faith as a guiding principle for such an assessment 

“Governments must be free to act in the broader public interest [...]. 

Reasonable governmental regulation of this type cannot be achieved if any 

business that is adversely affected may seek compensation [...].”
75

 

                                                 
72

 Brownlie, p.292-293. 
73

 Reinisch, p. 433. 
74

 Methanex, ¶15; Saluka, ¶254-265; Chemtura, ¶93, 266. 
75

 Feldman, ¶103. 
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78. Similarly, the award in SEDCO stated “a State is not liable for economic injury which is 

a consequence of bona fide 'regulation' within the accepted police powers of states.”
76

 

The tribunal in Methanex accepted as a principle of customary international law that a 

state is not responsible for bona fide regulation that falls within scope of a generally 

recognized police power as well.
77

 The Saluka tribunal endorsed this reasoning.
78

 And 

also the recent Chemtura award confirmed the applicability of the doctrine to public-

health related investment.
79

 

79. As early as 1961, the Harvard Draft Convention on the International Responsibility of 

States for Injuries to Aliens recognised the category of non-compensable takings: 

“An uncompensated taking of an alien property or a deprivation of the use 

or enjoyment of property of an alien which results [...] from the action of the 

competent authorities of the State in the maintenance of public order, health 

or morality [...].”
80

 

This provision was regarded as representing customary international law by the tribunal 

in Saluka.
81

 

80. Reasonable regulatory measures are logical, consequential and well-founded measures 

reflecting good governance. All these requirements are met in the MAB Act and the 

Ordinance. 

81. There is no evidence that the MAB Act which Respondent passed into law to reduce 

alcohol consumption was taken for any reason other than the stated public health 

purposes. Alcohol control has been the focus of significant national attention since 1992 

when Ruritanian law prohibited the sale of alcoholic beverages to persons under 21 as 

well as claims of negative health effects of alcohol.
82

 The introduced restrictions are a 

reasonable result of a bona fide exercise of regulatory authority of Respondent. 

82. Claimant‟s accusation of alleged flaws in the analysis of the HRI
83

 is groundless. The 

analysis is a result of scientific research started in 1999
84

 and provided sufficient 

evidence in the Minister‟s discretion to issue the Ordinance which addresses any product 

containing Reyhan concentrate,
85

 which renders the measure undertaken by a State 

                                                 
76

 SEDCO, ¶249. 
77
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78

 Saluka, ¶262. 
79
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80
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81
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clearly on non-discriminatory basis since it applies to all products containing Reyhan 

concentrate ranging from bread and meat products to soft drinks or spirits.
86

 

83. The MAB Act addresses all alcoholic beverages of strength higher than 0.6% of alcohol 

by volume
87

. Both measures are non-discriminatory regulatory actions of general 

application designed and adopted by Respondent to foster protection of public health. 

84. Respondent submits there is ample evidence to support that measures introduced against 

the sale of alcoholic beverages were and continue to be effective regulatory police power 

means of reducing overall consumption of alcohol and thus have a salutary impact upon 

public health. The very fact that Claimant has submitted this claim demonstrates the 

effectiveness of the measures. 

85. The regulatory legislation is therefore introduced in good faith, with a rational connection 

apparent between the stated objectives and scientific evidence provided by the WHO and 

other public health experts mentioned above. 

86. As a consequence of all aforesaid, regulatory actions taken by the government of 

Ruritania couldn‟t cause an expropriation. They are a textbook example of policy power 

exception. 

B. RESPONDENT HAS AFFORDED CLAIMANT THE FET 

87. Parties were obligated to act in accordance to FET when (i.) Respondent did not fail 

Claimant‟s legitimate expectations. (ii.) However, the failure of Claimant to this 

obligation has to be taken into account. 

i. Respondent did not fail Claimant’s legitimate expectations providing a transparent 

and stable regulatory and business climate 

88. Under jurisprudence, protection of legitimate expectations rapidly came to be considered 

as the “dominant element”
88

 or as “one of the major components”
89

 of FET. Nonetheless 

tribunals have gradually imposed limits to such recognition.
90

 

89. Respondent submits (1.) it provides stable regulatory framework for the investment 

which is (2.) in compliance with obligations arising from international law. 

                                                 
86
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1. Respondent provides predictable regulatory framework 

90. Claimant‟s expectations are grounded on the legislative and regulatory framework. 

However, “only exceptionally has the concept of legitimate expectations been the basis of 

redress when legislative actions by a state were at stake.”
91

 

91. The tribunal in Grand River rejected the expropriation claim in its entirety, determining 

that: 

“ordinarily, reasonable or legitimate expectations of the kind protected 

NAFTA are those that arise through targeted representations or assurances 

made explicitly or implicitly by a state party.”
92

 

Because “trade in tobacco products has historically been the subject of close and 

extensive regulation,” the tribunal held that the investor should not have expected to 

engage in a large-scale tobacco business without being subjected to state legislation.
93

 

92. Similarly to Grand River, Respondent has made no specific assurances to Claimant 

regarding the stability of the regulatory framework of alcohol beverages market in 

Ruritania. On the contrary, Respondent has over time since 1992 adopted an increasingly 

stringent approach to alcohol regulation.
94

 

2. Respondent’s domestic law complies with applicable international law 

93. Claimant cannot raise Ruritanian obligations under the Paris Convention and WTO law, 

specifically TRIPS, as both Ruritania and Cronos are WTO members.
95

 Respondent‟s 

obligations are not specific enough to Claimant‟s investment: 

“Since States usually do not conclude, with reference to specific 

investments, special international agreements in addition to existing 

bilateral investment treaties, it is difficult to understand the notion 

'obligation' as referring to obligations undertaken under other 

'international' agreements. And given that such agreements, if concluded, 

would also be subject to the general principle of pacta sunt servanda, there 

would be no need for a clause of that kind.”
96

 

94. In addition, based on the fundamentals of WTO law, Respondent‟s WTO obligations are 

owed to Cronos and other WTO members rather than investors of Cronos. 

95. Even if the BIT could interpreted as encompassing Respondent‟s WTO obligations, 

Respondent considers the MAB Act consistent with those obligations. Under 

                                                 
91
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international treaties, such as TRIPS, trademark rights are negative rights to exclude third 

parties and not positive rights of use.
97

 

96. There is no express right to use registered trademark provided by TRIPS
98

, even by the 

Paris Convention
99

. TRIPS only provides a right to prevent others from using one‟s 

trademark or a trademark that is confusingly similar. Consequently, prohibition of use of 

registered trademarks is not affected by TRIPS. The Panel in EC – GIs explained that 

TRIPS generally provides negative rather than positive rights: 

―[T]he TRIPS Agreement does not generally provide for the grant of 

positive rights to exploit or use certain subject matter, but rather provides 

for the grant of negative rights to prevent certain acts. This fundamental 

feature of intellectual property protection inherently grants Members 

freedom to pursue legitimate public policy objectives since many measures 

to attain those public policy objectives lie outside the scope of intellectual 

property rights and do not require an exception under the TRIPS 

Agreement.‖
100

 

97. Art. 8 TRIPS pays particular attention to public health, stating that members may take 

“measures necessary to protect public health and nutrition.” Furthermore, the Doha 

Declaration on the TRIPS Agreement and Public Health has clarified that member states 

can make use of the flexibility in the TRIPS to address public health.
101

 

98. Given that the protection of public health is “vital and important in the highest degree” 

and that only “few interests are more vital”
102

 it appears that TRIPS should be interpreted 

to allow its members a broad discretion in designing their policy space to respond to 

important heath concerns.
103

 

99. Even assuming that the MAB Act interfered significantly with Claimant‟s property rights, 

Respondent highlights that neither Respondent nor any third party is acquiring any of 

those rights or otherwise appropriating control over Claimant‟s investment. Claimant‟s 

shareholding remains intact and its related company will remain registered owner of the 

relevant trademarks and will continue to be entitled to prevent third parties from using 

those trademarks.
104

 The trademark will still be useable in the form allowed under the 

MAB Act. 
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100. In conclusion, the MAB Act does not amount to a violation of international obligations of 

Respondent as requirements for Claimant‟s trademarks use are justifiable. 

ii. Claimant’s conduct should be taken into account 

101. Respondent draws attention of the Tribunal to the conduct of Claimant which should be 

considered while assessing FET obligation. 

102. In essence, FET requires international tribunals to balance conflicting needs, rights and 

obligations of both host states and investors in deciding investment cases rather than rely 

on this principle to accord a higher level of protection to foreign investors. Investor‟s 

conduct is important in applying the fair and equitable treatment standard by investment 

tribunals.
105

 

103. Muchlinski argues that the behaviour of the investor is relevant at all stages of the case 

“in determining whether the fair and equitable treatment standard has been 

breached, in determining the causal relationship between the conduct, the 

impugned act and the alleged harm suffered, and in determining the amount 

of compensation awarded.”
106

 

Claimant as an investor has particular duties, namely (1.) to refrain from unconscionable 

conduct and (2.) to conduct business in a reasonable manner. 

1. Claimant’s due diligence is missing 

104. Foreign investors are professionals in their field and they carefully examine the 

background of the respective country before investment. Investors must show a high level 

of due diligence, which is inferred and is part of their professionalism. 

105. Various tribunals, such the Noble Ventures one, which noted that the American investor 

did not carefully examine the situation of the host State before deciding to invest, have 

underlined this due diligence requirement.
107

 Also the tribunal in Maffezini considered 

that the behaviour of the investor contributed to the negligence that led to its loss.
108

 

106. Claimant took control over FBI in March 2010 in the context of election in Ruritania. The 

campaign was particularly marked by the anti-alcoholic rhetoric of the main favourite - 

the New Way party - which had predicted gain of 190 - 220 seats according to surveys.
109

 

Therefore, Claimant should have expected a tightening of alcohol beverage market. 
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107. After the draft of the MAB Act was introduced to the Parliament on 20 June 2010,
110

 

Claimant had sufficient period during parliamentary procedure for diversification of 

FBI‟s production from focus on 0.8 l bottles earlier than in April 2011.
111

 Moreover, the 

brand “FREEBREW” mostly sold in 0.8 l was not the only brand of beer as FBI produces 

a number of different brands.
112

 Above that, Claimant as a significant beverages 

manufacturer should have been aware of effects of Reyhan by its own investigation and 

not just to rely on indefinite declaration in SPA.  

108. The State assumed that Claimant would refrain from unconscionable conduct in the 

context of the preliminary findings of HRI. Claimant‟s failure to undergo the expulsion of 

Reyhan in its products contributed, along with the prevalence of Reyhan in other 

agricultural products, to the formulation of the MAB Act.   

109. Respondent submits that Claimant‟s failings in due process and negligent treatment of its 

investment cannot be attributed to the responsibility of the State. 

2. Claimant acts in bad faith 

110. The existing case law in which the bad conduct of the investor has as the effect of 

limiting his rights
113

 suggests that arbitration tribunals start to recognise that the investor 

has to act as a responsible and professional investor who has to bear the responsibility for 

his own choices. 

111. According to available evidence Claimant attempts to recover damages arising from its 

bad judgment and mismanagement. In times of the world economic crisis, Claimant 

expanded operations, after the acquisition, output of FBI by 30%
114

 and it was 

subsequently unable to adequately adapt to the MAB Act due to lack of liquidity and 

excessive capital investment.
115

 Respondent utterly denies this allegation that FBI‟s loss 

of sales and income was the result of State regulation.
116

 

112. The tribunal should also examine the initial intent of Claimant, which had organised its 

affairs so as to enable it to bring a claim under the protection of a BIT as Contifica Group 

transferred the FBI‟s shares from the subsidiary to the parent company to facilitate a 
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claim against Ruritania. The transfer of shares occurred as the New Way Party took office 

and Claimant was surely aware of the measures that were to come. 

113. Respondent submits that Claimant acts in bad faith by commencement of this dispute 

which serves as an escape route from its failing investment. 

IV. If the Tribunal decides that Respondent is excluded from its obligations  

114. Respondent in any case has not breached any treaty obligation as it invokes defence 

against the alleged treaty breaches by a non-precluded measures (“NPM”) provision in 

Art. 3(2) BIT. In that sense, Respondents refers to the CMS approach
117

 in applying a 

NPM provision before a defence of necessity. Respondent maintains that (A.) NPM 

provision covers public health and (B.) the good faith obligation is met. 

A. ART. 3(2) BIT APPLIES ON PUBLIC HEALTH ISSUE  

115. A NPM clause which excludes the Respondent‟s substantive treaty obligations in the case 

at hand on the basis of preservation of public health in Ruritania is embodied in Art. 3(2) 

BIT providing that: 

“Measures that have to be taken for reasons of public security and order 

shall not be deemed treatment less favourable, arbitrary or discriminatory 

within the meaning of this Article.” 

116. NPM clauses exempt certain types of state actions from the protections of a treaty if state 

activity is sufficiently related to particular objectives, such as public security and order. 

The terms public security and order are rarely defined and are usually construed more 

broadly to encompass pre-emptive action.
118

 

117. As Art. 31(3)(c) VCLT
119

 requires any relevant rules of international law to be taken into 

account when interpreting treaty provisions. Public health falls under the term 'public 

security and order' in another sources of international law. 

118. A similar term 'security' can be found in the language of WTO. Under Art. XXI GATT
120

 

any policy interest of certain intensity may be legitimately protected in principle: 

“the concept of national security, or ‗essential security interests,‘ is a 

function of contemporary sovereignty, and as such demands 

individualization, or individual definition, by the state concerned before its 
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juridical application is possible […]. Any panel dealing with such issues 

will have to defer to the government concerned in that regard.”
121

  

The German Federal Constitutional Court established the core meaning of the „public 

security‟ as follows: 

“the protection of central legal interests such as the life, health, freedom, 

honour, property and assets of the individual as well as the integrity of the 

legal order and of the institutions of the state [...]”
122

 

119. A description of a term public order is found in the draft of the Multilateral Agreement on 

Investment. This agreement explained that the exception of public order “may be invoked 

only where a genuine and sufficiently serious threat is posed to one of the fundamental 

interests of society.”
123

 Furthermore, in the U.S. BIT programme, the „public order‟ 

objective has been understood as covering “measures taken pursuant to a Party‘s police 

powers to ensure public health and safety.”
124

 

120. The harmful use of alcohol is one of the world‟s leading health risks. It is a causal factor 

in more than 60 major types of diseases and injuries and results in approximately 2.5 

million deaths each year. 4% of all deaths worldwide are attributable to alcohol.
125

 In 

addition, the impact of alcohol consumption reaches deep into society. Alcohol 

consumption causes harm far beyond the physical and psychological health of the 

drinker. It also causes harm to the well-being and health of others and widespread heavy 

drinking can adversely affect whole societies.
126

  

121. Consumption of alcohol has therefore a grievous impact on functioning of the whole 

Ruritanian society and economy. Such as it is inseparably interconnected with public 

health issues and governing in general. The government of Ruritania therefore felt that it 

was obliged to undertake steps which will protect from this danger posed by alcohol. 

122. Hence, Respondent identified alcohol as a harmful phenomenon together with well-

founded cardiac risks of Reyhan concentrate as its essential security and order interest. 

Undertaken measures are necessary to protect public security and order as stipulated in 

Art. 3(2) BIT.  

123. In light of the understanding the term 'public security and order' in Art. 3(2) BIT, 

Respondent relies on this exception clause to be exempted from the alleged treaty 

breaches. 
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B. RESPONDENT PERFORMED ART. 3(2) BIT IN GOOD FAITH AND APPLIED THE BIT TO 

REALIZE THE PURPOSE OF THE TREATY 

124. All obligations of a State, including a NPM clause, must be carried out in a good faith, as 

provided in Art. 26 VCLT.
127

 This principle “obliges the parties to apply it [the Treaty] 

in a reasonable way and in such a manner that its purpose can be realised.”
128

 

125. Respondent has applied Art. 3(2) BIT (i.) to realise the purpose of the BIT and (ii.) in a 

reasonable way. 

i.Art. 3(2) BIT has been applied to realize the purpose of the BIT  

126. The Preamble of the BIT between Respondent and Cronos provides that its purpose is to 

encourage and protect such Investments which are essential to the prosperity of both 

nations and the welfare of their nationals. The similar wording in various BITs indicates 

that while investment protection and promotion remain the principal objective of the BIT, 

the objective is not an end in and of itself that must be achieved at all costs.
129

 

127. The ability of states to regulate activities within their territory is essential for the pursuit 

of welfare. The interpretation of Art. 3(2) BIT must take into account any relevant rules 

applicable among the Parties, as the VCLT requires. Therefore, it is necessary to bring in 

the applicable public international law and international human rights law when 

interpreting the BIT‟s goals. 

128. The Universal Declaration of Human Rights
130

 in Art. 25(1) proclaims that ―everyone has 

the right to a standard of living adequate for the health and well-being [...].‖ The 

International Covenant on Economic, Social and Cultural Rights (“ICESCR”)
131

. Art. 

12(1) ICESCR provides for ―the right to everyone to the enjoyment of the highest 

attainable standard of physical and mental health.‖ The ICESCR also requires, inter 

alia, that each nation, to the maximum extent of its available resources, “undertakes to 

take steps” to achieve “the highest attainable standards of physical and mental health” 

for all individuals.
132

 

129. Host States are to bring their domestic legal systems in line with evolving international 

standards. The Suez tribunal recognised human rights obligations and treaty obligations 
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as “not inconsistent, contradictory, or mutually exclusive”.
133

 Investment treaties do not 

fall under self-contained regimes or operate, but they are an important component part of 

public international law. As a part of international law, the investment treaties must be 

consistent with such norms and be interpreted in accordance with the customary rules of 

treaty interpretations.
134

 

130. In the case at hand, Ruritania is a member of the United Nations
135

 and a party to the 

ICESCR.
136

 Respondent owes international human rights obligations towards its nationals 

deriving from the aforementioned treaties as Art. 12(1) ICESCR expressly requires a 

Contracting State to provide its nationals with the right to the enjoyment of the highest 

attainable standard of physical and mental health. Respondent therefore submits that by 

introduction of the MAB Act and issuance of Ordinance, it pursues the goal of the highest 

attainable standard of health as stipulated in Art. 12(1) ICESCR.  

131. The people of Ruritania perceived dangers linked with alcohol consumption with very 

real and grave dangers. They voted in election in January 2010 for programme of the 

New Way Party which promised in the party‟s manifesto and during election campaign to 

take a hard stance towards marketing and sale of alcohol.
137

 To implement its 

programme, the New Way Party received a majority of 211 of the 400 seats of the 

Parliament.
138

 Afterwards, 207 members of the Parliament voted for the MAB Act.
139

 

132. In response to the results of the 10 years of research conducted by the HRI, the Minister 

of Health adopted the Ordinance after he considered the evidence and potential risks. 

Claimant agreed that the Minister followed the law under the Public Health Act.
140

 The 

Ordinance requires a reasonable labelling of any products containing Reyhan concentrate 

with a warning that  

“This product contains Reyhan concentrate, consumption of which 

according to the results of scientific research may lead to higher risk of 

cardiac complications.”
141

 

133. Respondent hereby is applying Art. 3(2) BIT to realize the purpose of the BIT so that it 

may regulate and implement measures pursuant to the goal of the welfare of nationals for 

reasons of public security and order.  
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ii. Art. 3(2) BIT has been applied in a reasonable way  

134. Ruritania is not an exception in adoption legislation which restricts alcohol sale and 

marketing. For instance, of all WHO Member States, 30% reported having either a full or 

partial ban for one or more beverage type, 41% reported no regulation, and 5% indicated 

that product placements for at least one beverage category were self-regulated by the 

alcohol industry.
142

 Last year, the government of the Czech Republic even banned the 

sale of spirits containing more than 20% alcohol following deaths of 19 people.
143

 

135. Alcohol control simply epitomizes a typical public health issue. It highlights the special 

responsibility of states in public health matters while requiring regulation of individuals‟ 

behaviour which may pose a risk to the public health. In that sense, Alcohol control is a 

public good.
144

  

136. Numbers of studies regarding plain packaging of cigarettes have shown that as brand 

designs information was progressively removed from cigarettes, they were seen as less 

appealing. Plain packaging depressed the incidence of smoking update by non-smoking 

teens, and increased the incidence of smoking cessations by teens and adult smokers.
145

  

137. In addition, WHO proved that one of the most effective restrictions on the availability of 

alcohol is through government control of alcohol distribution and sales. Such measures 

are effective in reducing alcohol consumption at the population level.
146

 This conclusion 

was confirmed by the WHO Expert Committee taking into account “the strong evidence 

came from several longitudinal studies of the impact of various form of alcohol 

marketing.”
147

  

138. Moreover, Respondent must draw attention of the Tribunal to the fact that it has explicitly 

followed in the MAB Act the proposals designated in the WHO Global Strategy to 

Reduce Harmful use of Alcohol.
148

 Therefore, there is no doubt about Respondent‟s 

intention and reasonableness of the undertaking. 

139. Respondent has acted reasonably pursuant to the goal of public security and order, 

namely taking into account its obligations in the applicable international public law and 

international human rights law and in line with state practice. 

                                                 
142

 WHO Global Status Report, p.50. 
143

 http://www.bbc.co.uk/news/world-europe-19608461 
144

 Vadi, p.100. 
145

 Wakefield, p.17-19. 
146

 WHO Global Status Report, p.43. 
147

 WHO Expert Committee, p.30. 
148

 WHO Global Strategy, p.14-16. 

http://www.bbc.co.uk/news/world-europe-19608461


25 

 

Damages and compensation 

V. Claimant´s claim for moral damages should be dismissed 

140. Prosecutor´s Office of Ruritania‟s (“PoR”) duty is to investigate crime and protect the 

people and property of Ruritania. PoR opened investigation on an information that a very 

grave economic crime has been commited.
149

 

141. Claimant‟s executives and key figures in the whole affair, Messrs. Goodfellow and Straw, 

attempted to flee from the country.
150

 PoR could not allow this without these man, the 

truth could never be assessed. Messrs. Goodfellow and Straw had to be arrested and 

detained. This was based upon the best information Respondent‟s police organ had at the 

time. 

142. The claim for moral damages is nothing more than a complaint against Ruritania by two 

natural persons for alleged breach of their rights. There are no criminal proceedings 

against Claimant, only against one of its employees and one employee of Contifica 

Group.
151

 If any damages were suffered by Messrs. Goodfellow and Straw, these should 

be resolved by local courts with the use of local remedies and not by this investment 

arbitration. 

143. Moreover, (A.) Claimant did not suffer any harm which could be compensated as moral 

damages and (B.) the claim is without merits since Respondent‟s conduct was not nearly 

as extreme as to justify moral damages. 

A. CLAIMANT DID NOT SUFFER ANY MORAL HARM WHICH COULD BE COMPENSATED AS 

MORAL DAMAGES 

144. Claimant did not suffer any harm for which it could be awarded moral damages, because 

any alleged harm would be material and not moral. 

145. Tribunal in Rompetrol dealt with criminal investigations of bribery allegations in relation 

with privatisation of Petromedia.
152

 The tribunal refrained from awarding any moral 

damages on the basis that if it were to award moral damages, these would serve only as 

proxy of material damages.
153

 

146. No harm could have been caused to the Claimant as FBI is a beverage and food business 
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which reputation is only remotely linked to that of its managers. Arrest and detention of 

CAM groups managers does not impact its reputation and management. Moreover, 

Claimant also provides no proof of negative impact of criminal proceedings on the 

functioning and management of CAM group. Even if any harm to reputation of Claimant 

did occur, it would have been only material and would reflect itself e.g. in higher 

financing costs, lower credit rating none of which Claimant can prove.  

147. Therefore, Claimant cannot receive moral damages as these would only be hidden 

material damages. 

B. CLAIMANT´S CLAIM FOR MORAL DAMAGES IS WITHOUT MERIT 

148. If the tribunal finds that moral harm has occurred for which moral damages can be 

awarded, the claim for moral damages is baseless, as Claimant cannot meet the 

exceptional circumstances standard required for awarding moral damages. Moral 

damages can only be claimed in the most extreme circumstances such as malicious 

physical duress.
154

 Respondent reasserts that wrongful act of a State on itself does not 

suffice to award moral damages, but that moral damages can only be awarded to legal 

person in exceptional circumstances.
155

 

149. Numerous tribunals, e.g Tza Yap Shum
156

, Franck Charles Arif
157

 have agreed that the 

proper standard for awarding moral damages has been stated in Lemire, where the 

tribunal stated: 

“as a general rule, moral damages are not available to a party injured by 

the wrongful acts of a State, but […] can be awarded in exceptional cases, 

provided that  

- the State‟s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the 

norms according to which civilized nations are expected to act; 

 - the State‟s actions cause a deterioration of health, stress, anxiety, 

other mental suffering such as humiliation, shame and degradation, 

or loss of reputation, credit and social position;and  

- both cause and effect are grave or substantial.”
158

 

150. The Tribunal in Lemire sourced the standard from cases of international investment 
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tribunals in Lusitania,
159

 Siag
160

 and Desert Line.
161

  

151. As it is clear from Lemire that the standard for awarding moral damages requires that 

both the conduct and injury be grave and substantial.
162

 In Siag the Tribunal stated that 

the standard is very high and is reserved only for extreme cases of egregious 

behaviour.
163

 The Tribunal in Europe Cement referred to the exceptional circumstances 

such as physical duress which could justify awarding compensation for moral 

damages.
164

 

152. Examples of such exceptional circumstances can be found only in limited amount of 

cases which all occured as a result of the most extreme conduct of egregious behaviour. 

153.  Case Lusitania, which arose out of a sinking of an oceanliner Lusitania by a German 

submarine off the coast of Ireland during World War I.More than 1100 people including 

women and children on board were killed. Under those circumstances Umpire Parker 

awarded moral damages to the surviving relatives for their mental suffering and shock. 

154. In Desert Line, claimant was a case of an Omani construction company which 

constructed roads in Yemen. In the course of the work on the projects the claimant was 

threatened,
165

 harassed by armed groups
166

 and tribes,
167

 its premises were occupied by 

Yemen´s military forces.
168

 Under these egregious circumstances moral damages were 

awarded.
169

  

155. Similar grave circumstance gave ground for awarding damages in Funnekoter, Siag and 

Tza Yap Shum. 

156. Respondent„s conduct was legitimate and thus could not fulfil the high exceptional 

circumstances standard.  

157. In order to properly assess the arrests and detention of Messrs. Goodfellow and Straw, it 

is necessary to understand the broader context of the criminal proceedings in which the 

arrests and detention occured.  

158. The Prosecutor´s Office of Ruritania is an independant organ of the State responsible for 

prosecution of criminal offences. It is the general duty of Prosecutor´s Office to 

                                                 
159

 Lemire, ¶329-330. 
160

 Lemire, ¶331-332. 
161

 Lemire, ¶327-328. 
162

 Lemire, ¶333. 
163

 Siag, ¶545. 
164

 Europe Cement, ¶181. 
165

 Desert Line, ¶19. 
166

 Desert Line, ¶38. 
167

 Desert Line, ¶20. 
168

 Desert Line, ¶26. 
169

 Desert Line, ¶289. 



28 

 

investigate all crime reported to it. 

159.  As the authorities received information about the grave economic crime, it was their duty 

to act and investigate. The Prosecutor´s Office cannot make any special exceptions just 

for CAM Group in this regard as this would be in breach of the principle of legality and 

equality. The criminal proceedings were legitimate and the opening of criminal 

proceedings was reasonable.  

160. In the course of the investigation, the PoR found out about the transfer of the Shares 

worth millions of dollars which were transferred from Contifica Spirits to CAM for an 

extremely low price of 5000 USD. A similar transfer would be considered in many 

countries as a tax fraud and in breach of all international transfer pricing standards. 

161. The criminal proceedings were not and could not have been in a way a tool for 

intimidation. Respondent asserts that any seriously conducted investigation into 

economic crime is likely to be perceived as harassement and an abuse of power by 

Claimant. 

162. The criminal proceedings were commenced on 1 December 2011, ten days before the 

Claimant filed its request for amicable solution of the investment dispute. Respondent 

could not foresee the future intent of Claimant to file for an amicable solution. The 

criminal proceedings ended in June. The length of the criminal proceedings was 

commesurate to the gravity of the charges. 

163. In the course of the criminal proceedings the PoR tried to allow to Messrs. Goodfellow 

and Straw as much liberty as possible and limit the interference with their personal and 

professional lives. For this reason, Messrs. Goodfellow and Straw were only to be 

summoned after the holiday season. However, some four days later after being informed 

about the charges for grave economic criminality they attempted to flee the country and it 

was necessary to arrest them. After the arrest they were detained. Arrest and detention 

under such circumstances can be deemed to be reasonable and adequate.  

164. On 23 December 2011, Free TV Channel („the TV“) informed about the arrests of 

Messrs. Goodfellow and Straw, executives of CAM group in relation to bribery allegation 

relating to sale of shares from public property to Claimant. Even though a police material 

leaked to the TV, the TV is an independent entity and such is fully and uniquely 

responsible for its broadcast. Respondent cannot be held liable for what the TV decides to 

show. Furthermore, the material was not even leaked to the media at the behest of 

Respondent, and such leakages are not always in the interest of the State. As evidenced 

by the recent intelligence community leaks in the United States of America. 
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165. Later comments of the spokesman of the PoR were related to responsibility with regard to 

investigation. This took place after the information had already had been in public 

knowledge, and the spokesperson did not release information about an ongoing 

investigation; rather clarified the circumstances to prevent rumors from circulating 

regarding the nature of the arrests. 

166. As a result of these acts, which were legitimate and reasonable, the Claimant could not 

have suffered any moral harm. Respondent further alleges that the investigations were in 

public interest as well as in Claimant´s best interest, since they were directed at the 

potential harm arising from the possibility that a small group of managers of FBI would 

reap illegal benefits. Furthermore, Respondant submits that the attempt to flee of Messrs. 

Goodfellow and Straw and the unethical transfer of the Shares would preclude any 

awarding of moral damages. 

167. Even if any harm were to be suffered by Messrs. Goodfellow and Straw, such harm 

would not be substantial and grave as required by the standard in Lemire as Messrs. 

Goodfellow and Straw suffered no physical harm. The reputation of CAM could not have 

been impacted as the link to its reputation was far too remote to be considered substantial 

and grave.  

168. The standard in Lemire requires that both the conduct and harm caused be sufficiently 

grave and substantial. These conditions have to be fulfilled cumulatively. As neither the 

conduct of Respondent nor the harm caused is sufficiently grave and substantial, 

Claimant cannot be awarded moral damages. 

169. The Tribunal should not award moral damages as there was no moral harm, and in any 

event the PoR did only its duty, and the arrests were legitimate. The situation cannot meet 

the exceptional circumstances standard and the claim for moral damages shoud be 

dismissed. 

VI. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI does 

not constitute a recoverable item of damages 

179. By seeking relief for loss of sales by CAM‟s subsidiaries located outside of Ruritania, 

Claimant is trying to make Ruritania responsible for Claimant‟s bad business judgment 

while engaging in ordinary cross-border trade. Ruritania is not responsible for the way 

Claimant operated its business activities in other states. 
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180. Furthermore, Claimant is also trying to commit the Tribunal to a breach of the most basic 

principle of international arbitration, that of limited jurisdiction, i.e. tribunal can entertain 

only disputes which are covered by state‟s consent as expressed in BITs.  

181. CAM‟s subsidiaries supplied materials to FBI by means of sale. Claimant alleges that 

FBI‟s cessation of operation led to loss of sales by the subsidiaries and that this loss is 

recoverable through investment arbitration. 

182. The sales are not part of the investment, because (A.) the sales are an ordinary kind of 

transaction and (B.) CAM‟s subsidiaries and their sales do not satisfy requirement of 

territorial connection, thus the Tribunal lacks jurisdiction and cannot award this item of 

damages. 

A. THE SALES ARE AN ORDINARY KIND OF TRANSACTION 

183. In order for the Tribunal to have jurisdiction ratione materiae over a claim, this claim 

must concern an investment. The sales are not an investment, but an ordinary kind of 

transaction, which does not enjoy BIT protection.  

184. In Joy Mining Machinery, claimant and an Egyptian mining authority entered into a sales 

contract for delivery and installation of mining equipment. Performance of the contract 

was supposed to take 5 years. Nevertheless the tribunal did not consider it to be an 

investment stating that: 

“ […] if a distinction is not drawn between ordinary sales contracts, even if 

complex, and an investment, the result would be that any sales or 

procurement contract involving a State agency would qualify as an 

investment […] those contracts are not investment contracts, except in 

exceptional circumstances, and are to be kept separate and distinct for the 

sake of a stable legal order.”
170

 

185.  Schreuer explains that:  

“ […] the business plan of the investor is to sink substantial resources into 

the project at the outset of the investment, with the expectation to recoup 

this amount plus an acceptable rate of return during the subsequent period 

of investment. A key feature in the design of such a foreign investment is to 

lay out in advance the risks inherent in such a long-term relationship 

[…]”
171

 

186. Nonetheless, Cargill tribunal recognized business income from sales as an investment for 

its close association with a physical asset in the host country.
172
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187. Cargill, Inc., American investor, was producing High Fructose Corn Sugar (“HFCS”) in 

USA, it was then reselling its product to its Mexican subsidiary, Cargill de Mexico 

(“CdM”). CdM was essentially a distribution facility, selling HFCS to producers of soft 

drinks. CdM was not able to produce HFCS itself and it was not able to buy it anywhere 

else in Mexico. HFCS was at the time in Mexico a rare product. CdM would be 

worthless, if Cargill‟s production facilities in USA were not working. 

188. Mexican sugar industry was at that time producing only cane sugar and only American 

producers were importing to, or producing HFCS in, Mexico.
173

 Case arising from the 

same circumstance, ADM, shows that yellow corn, which is essential to produce HFCS, 

was not produced in Mexico either and ADM, who partially produced HFCS in Mexico, 

had to import yellow corn from USA.
174

 Cargill had to engage in cross-border trade 

anyway. Cargill thus emerged from unique set of market conditions. 

189. In the present case, Claimant‟s subsidiaries engaged in cross-border trade. As it 

happened, these sales also promoted FBI‟s production. FBI already switched its suppliers 

once, when it was acquired by Contifica Spirits, no drop of sales as a result of change of 

flavour was recorded. 

190. Yeast, hops, barley, aluminium cans and bottles are not unique products at all. They are 

in fact ordinary. In case CAM‟s subsidiaries ceased production, FBI would not become 

worthless. It would merely have to obtain different sources of the materials, by way of 

example it could obtain supplies from FBI‟s previous suppliers. There is nothing 

exceptional about that. 

191. It follows that the sales were not closely linked to FBI. CAM‟s subsidiaries‟ supplies to 

FBI were an ordinary kind of transaction, the sales are not part of Claimant‟s investment. 

B. CAM’S SUBSIDIARIES AND THEIR SALES DO NOT SATISFY REQUIREMENT OF 

TERRITORIAL CONNECTION 

192. CAM‟s subsidiaries produced the materials outside of Ruritania, which is also where they 

suffered the damage. They cannot satisfy requirement of territorial connection. 

193. Art. 1(1) BIT requires investment to be located in host state, i.e. Ruritania. The same 

requirement was interpreted by tribunals to deny claim for damage suffered outside of 

host state. 
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194. The aforementioned case ADM concerned an American investor in Mexico, who was 

producing HFCS in its home state. ADM„s subsidiary was also producing HFCS but in 

the host state. HFCS produced in USA was then sold to the subsidiary. After state‟s 

interference with the investment, ADM claimed for damages for lost sales suffered by 

both its subsidiary in Mexico and itself in USA. 

“Chapter Eleven of the NAFTA applies to measures […] relating to, inter 

alia ‗investments of investors of another Party in the territory of the Party‗ 

[…]. This means that the protection applies only to measures relating to 

investments of investors of one Party that are in the territory of the party 

that has adopted or maintained such measures. In a case such as the one at 

bar, this would exclude investments of ADM […] located outside of Mexico, 

even if such investments are destined to promote fructose sales in 

Mexico.”
175

 

195. Similarly, Apotex tribunal refused its jurisdiction over a claim submitted by Canadian 

investor. Apotex produced phramaceuticals in Canada and planned to sell them in USA. 

For this purposed it built new facilities in Canada. Apotex established its presence in 

USA via Apotex Corp., an American company.
176

 Tribunal stated that: 

“Apotex‘s first characterisation of its alleged ―investment‖ focuses upon the 

―formulating, developing, and manufacturing‖ of the pharmaceuticals in 

issue. This cannot qualify for the purposes of NAFTA Chapter Eleven, for 

the simple reason that all the activities relied upon […] occur in Canada, 

not in the territory of the United States.”
177

 

196. Later Apotex tribunal also adressed role of the Apotex Corp.: 

“[…] the fact that Apotex Corp acts as Apotex‘s distributor of […] products 

in the United States does not transform Apotex‘s activity from one of export 

to one of investment. On the contrary, it is simply the mechanism by which 

the export and sale is conducted.”
178

 

197. Contifica group also established its presence in Ruritania and it also improved production 

of the subsidiaries located outside of Ruritania. Neither of this can change the simple fact 

that CAM‟s subsidiaries produced materials outside of Ruritania and they also suffered 

the damage there. 

198. Improvements, established presence in the host state or promotion of production in the 

host state are irrelevant. BIT cannot be stretched to protect economics of other states. The 

damage arising out of loss of sales was suffered by CAM‟s subsidiaries who are not 

located in Ruritania and create no other economic value for Ruritania than regular trade. 
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199. The sales are an ordinary kind of transaction, they present no indispensable part of FBI‟s 

production. They do not fulfil requirement of territorial connection. They are not part of 

Claimant‟s investment. Therefore, the Tribunal lacks jurisdiction to award this item of 

damages. 
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Prayer for Relief 

200.  Respondent respectfully requests this Tribunal to find that: 

i. it has not jurisdiction over the claims submitted by CAM and that those are 

admissible; 

ii. it has not jurisdiction over CAM‟s claims based on the breach of the share 

purchase agreement and that those claims are inadmissible; 

iii. Respondent has not expropriated Claimant‟s investment; 

iv. Respondent has not breached its FET obligation; 

v. moral damages cannot be awarded by this Tribunal; 

vi. loss of sales by CAM‟s subsidiaries does not constitute a recoverable item of 

damages; and 

vii. This Tribunal should find that it has no jurisdiction over this dispute. However, if 

it should exercise jurisdiction, Respondent respectfully requests the Tribunal find 

Respondent has breached none of its Treaty or any other international obligations. 

Respectfully submitted on 22 September 2013. 

____________________ 

Team Badawi 

On Behalf of Respondent, 

the Republic of Ruritania 


