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STATEMENT OF FACTS

1. On 15 March 1997, Respondent entered into the BIT with the State of Cronos.1 Claimant 

is part of a major international conglomerate that operates in over 30 countries.2

2. Since 1992, when a law prohibiting the sale of alcoholic beverages to persons under 21 

was implemented, Ruritania’s government has been adopting measures against the 

consumption of alcohol. General laws prohibiting deceptive marketing practice and 

regulating labelling of alcoholic beverages followed the 1992 legislation showing the 

concern of Respondent regarding the issue.3

3. On 30 June 2008, the Fund disposed of an asset - FBI, Ruritania’s oldest and largest 

brewery.4 FBI was sold to Contifica Spirits S.p.A., a company incorporated under the laws 

of Posteriana, which does not have a BIT with Respondent.5

4. Contifica Spirits S.p.A acquired the shares and IP rights of FBI through the conclusion of 

the SPA for the amount of USD 300 million.6  The SPA also stipulated that all disputes 

arising out of it should be settled under the Rules of Arbitration of the International 

Chamber of Commerce.7

5. In January 2010, as it has been forecast by surveys, the New Way Party secured the 

majority  in Ruritanian Parliament. During the elections this party had widely  publicised a 

hard stance towards marketing and sale of alcohol.8 The need to eliminate any association 

between sport and alcohol was mentioned in one of the debates.9

1 Claim [1].

2 Claim [4].

3 PO3, Q3.

4 Claim [5].

5 Defense [4].

6 Claim [7].

7 SPA, 14.2.

8 Defense [6].

9 PO2, Q9.



6. On 1 March 2010, Adam Straw, General Counsel of FBI, sent the Memorandum to Lucas 

Goodfellow, Chief Executive Officer of FBI, advising that a corporate restructuring would 

be undertaken ‘quite quickly’ and to a ‘country  with an investor-friendly  environment’. He 

deemed this to be the State of Cronos.10  On 17 March 2010, the shares in FBI were 

transferred from Contifica Spirits S.p.A, a company that had no access to treaty  arbitration 

against Respondent, to Claimant.  The shares that were acquired by USD 300 million less 

than two years earlier were transferred for less than USD 5,000.11 

7. On 20 June 2010 the draft of the MAB Act was introduced to Ruritanian Parliament and 

became public. The draft  act was the subject of extended debate within the Parliament and 

in Ruritania in general. During this period all concerned parties had the opportunity  to 

have any grievances heard. The Association of Alcoholic Beverages Producers and 

Importers, of which FBI is a member, submitted a memorandum to the Parliament 

presenting its arguments against the adoption of the draft act, which was cited and rejected 

in the parliamentary debate.12

8. A desire to protect public health and specifically address the problems of alcohol addiction 

and exposure of the youth to alcohol led to the enaction of the MAB Act on 20 November 

2010. The MAB Act is a measure any  responsible government would take to prevent the 

association of alcohol with a healthy way of life.13 

9. On 15 June 2011, the HRI released a report which indicated that Methyldioxidebenzovat, 

an ingredient found in Reyhan concentrate causes an increased risk to cardiac 

complications. The research was based on a 10 year clinical study which was then sent to 

the Ministry of Health and Social Security.14 

10 Memorandum.

11 Defense [7].

12 PO3, Q15.

13 Defense [14].

14 Claim [14].



10. Based on the HRI Report, Ruritania adopted an Ordinance on 30 June 2011 which 

stopulated that all products containing Reyhan should be labelled with a warning about its 

risks.15 The products that were affected by  the Ordinance ranging from bread and meat 

products to soft drinks and spirits.16 

11. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced investigating 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group. The Office 

was acting on allegation of bribery of the officials of the Fund.17 While trying to leave the 

country, Messrs Goodfellow and Straw were arrested and detained because there was a 

genuine concern about them fleeing justice.18 No damage was caused to Claimant by the 

detention of Messrs Goodfellow and Straw19 and they were released on 3 January 2012. 

The investigation was terminated on 20 June 2012, as soon as the Office deemed there 

was insufficient evidence to further pursue the matter.20

12. On 30 September 2012, Claimant filed a treaty  claim under the UNCITRAL Rules. 

Respondent filed a Statement of Defense on 15 December 2012.

15 Claim [15].

16 Defense [15].

17 Claim [22].

18 Claim [23].

19 Defense [17].

20 Claim [25]



ARGUMENTS

PART ONE: LACK OF JURISDICTION OF TRIBUNAL OVER CAM’S CLAIMS

1. Respondent mounts two objections to the jurisdiction of the Tribunal in a claim brought by 

CAM pertaining to the acquisition of shares in and IP rights associated with FBI.

2. First, Respondent urges the Tribunal to find that Claimant does not qualify as an ‘Investor’ 

and that Claimant has not made an ‘Investment’, as defined by the BIT.

3. Second, Respondent submits that CAM’s investment was not made in ‘good faith’ or bona 

fide, and thus, should not receive the protection of the BIT. Evidence for this assertion 

emerges from the timing of the transfer of the shares in and IP rights associated with FBI, 

the low value of the shares, and the clear intent to gain protection under the BIT, as 

demonstrated in the Memorandum. 

4. In the event that the Tribunal finds that it  is vested with jurisdiction over CAM’s claims, 

Respondent contends that these claims are inadmissible as they  are an abuse of process. 

The circumstances identified above that illustrate how Claimant’s investment was not 

made in good faith, also evidence an abuse of process. 

I. Jurisdictional Requirements of BIT Were Not Met by Claimant

5. Respondent contends that Claimant has not met the BIT requirements for the Tribunal to 

have jurisdiction over these claims. In particular, Claimant does not qualify as an 

‘Investor’ of an ‘Investment’. Consequently, the Tribunal should deny jurisdiction over 

CAM’s claims.

6. According to Article 1.3 of the BIT: 

the term “Investor” with regards to each Contracting State
(a) any  natural person who is citizen or national of, or who is permanently 

residing in each Contracting State in accordance to its laws; and,
(b) any entity  which is established in accordance with, and recognised as a 

legal person by the law of that Contracting State, irrespective of whether 



or not its liabilities are limited and whether or not it  is a profit seeking 
company, agency, association or firm;

which is the owner, possessor, or shareholder of an Investment in the 
territory of the other Contracting State.

7. Additionally, 

the term “Investment” means every asset which is directly or indirectly 
invested in accordance with laws and regulations of the Contracting State in 
which territory the investment is made by Investors of the other Contracting 
State.21

8. Respondent maintains that  BIT Article 1.3(b) only provides for entities to be recognised as 

Investors if they are the owner, possessor or shareholder of an investment made in the 

other Contracting State. Respondent submits that Claimant is not an Investor, as defined by 

the BIT. In fact, Claimant has pledged ‘(1) all of FBI’s tangible assets (2) all shares in FBI 

and (3) any  claims and recovery that  CAM may receive in this arbitration’22 to its lenders. 

Hence, Claimant is no longer the possessor of an Investment and the Tribunal should deny 

jurisdiction over CAM’s claim. 

II. No Bona Fide Investment

9. Additionally, Respondent submits that  the Tribunal should deny jurisdiction as CAM’s 

investment was not made in ‘good faith’. Respondent submits that the timing of the 

transfer of shares and IP rights, the low transfer value, and the Memorandum, underscore 

the lack of a bona fide investment by Claimant. The principle of ‘good faith’ is ‘a well-

established principle of general international law’23  and is typically associated with the 

idea of ‘acting honestly, without fraud, or the intent to deceive’.24 

10. The notion is especially relevant to the current dispute between Respondent and Claimant 

as ‘the principle increasingly is applied at the jurisdictional stage of international arbitral 

21 BIT, Art 1.1.

22 Claim [21].

23 De Brabandere, p. 2.

24 Gardiner, p. 150. 



proceedings, namely for questions relating to whether the investment was acquired in 

“good faith”’.25 

11. International arbitral tribunals have underscored the centrality  of good faith when 

determining the existence of an investment, which seeks treaty  protection. In Phoenix, the 

shares in a Czech company  had been transferred from a Czech national to an Israeli 

company owned by the wife of the Czech national in question. The tribunal discussed the 

notion of good faith and noted that: 

States cannot be deemed to offer access to the ICSID dispute settlement 
mechanism to investments not made in good faith. The protection of 
international investment arbitration cannot be granted if such protection 
would run contrary  to the general principles of international law, among 
which the principle of good faith is of utmost importance.26

12. The tribunal found that the claimant made an ‘investment’ ‘not for the purpose of engaging 

in economic activity, but for the sole purpose of bringing international litigation against the 

Czech Republic’.27 It also held that:

the unique goal of the “investment” was to transform a pre-existing 
domestic dispute into an international dispute subject to ICSID arbitration 
under a bilateral investment treaty  This kind of transaction is not a bona fide 
transaction and cannot be a protected investment under the ICSID system.28

Consequently, the Phoenix tribunal found that after examining the facts of the case, the 

claimant abused its rights.29  Thus, it denied jurisdiction. 

13. Relying on Pheonix, Respondent will show that the investment is not bona fide. 

Specifically, the timing of the share and IP transfer, the low share value, and the contents 

of the Memorandum are instrumental to Respondent’s assertion that CAM’s investment 

was not made in good faith. 

25 Ibid, p. 2.

26 Phoenix [106].

27 Ibid, [142].

28 Ibid, [142].

29 Ibid, [130 – 144].



14. First, the timing of the transfer of shares and IP rights took place based on the anticipation 

of tougher regulations governing the sale of alcoholic beverages instituted by the New Way 

party. In Phoenix, the tribunal noted that the timing of the investment was crucial in 

determining whether the investment was made in ‘good faith’. As the transfer in the 

present case took place a mere two months after the New Way party came to power, 

Respondent submits that the timing of CAM’s investment illustrates that it was not made in 

good faith. The transfer was an attempt to gain the protection of the BIT, and bring claims 

under it.

15. Second, the monetary  value of the shares was significantly lower than their true value, also 

indicating that CAM’s investment was not  made in good faith. The tribunal in Phoenix 

drew attention to the ‘substance of the transaction’ as a factor determining whether an 

investment is bona fide. The tribunal noted that ‘[t]he alleged investment appear[ed] [ ... ] a 

mere redistribution of assets within the Beno family’.30 

16. Additionally, in Caratube, the tribunal noted that: 

the payment of only a nominal price and lack of any  other contribution by 
the purported investor must be seen as an indication that the investment 
was not an economic arrangement, is not  covered by the term ‘investment’ 
as used in the BIT, and thus is an arrangement not protected by the BIT.31

17. In the current  dispute, since the monetary  value of the shares was significantly  lower than 

the true value of the shares, the ‘substance’ of this transaction was a gross undervaluation 

and reflects how the investment was not made with good intent.

18. Finally, the Phoenix tribunal found that it was necessary to examine the true nature of the 

operation. The tribunal found that: 

Claimant made an “investment” not for the purpose of engaging in 
economic activity, but for the sole purpose of bringing international 
litigation against the Czech Republic. This alleged investment was not 

30 Pheonix [139].

31 Caratube [435].



made in order to engage in national economic activity, it  was made solely 
for the purpose of getting involved with international legal activity.32 

19. Similarly, Respondent contends that the true purpose of the corporate restructuring brought 

about by the transfer of shares and IP rights was to bring a claim under the BIT. 

Memorandum describes this as the desire of Contifica Group  to achieve ‘further protection 

of Contifica group’s investment in Ruritania’.33

III. CAM’s Claims are Abuse of Process and Therefore Inadmissible 

20. Respondent contends that CAM’s present claim is inadmissible before the Tribunal as it is 

an abuse of process whereby the shares and IP rights of FBI were ‘transferred to Claimant 

for the exclusive purpose of commencing this arbitration’.34

21. As noted by the tribunal in Chevron: 

 
[A]buse of process, estoppel and waiver are all to be qualified defenses to 
what may otherwise be a valid claim. They have the effect that a right which 
existed at a certain time can no longer be relied upon or enforced by the 
holder of that right. A claimant may therefore pursue its claims unless it  is 
shown to be abusive in the sense of one of these defenses.35 

22. Respondent submits that CAM’s claims are an abuse of process because corporate 

restructuring or ‘nationality  planning’ has been used to gain the BIT’s protection. While 

CAM  may  be registered in Cronos, FBI’s shares and IP rights were, in fact, transferred by 

Contifica Spirits S.p.A., a company  incorporated in Posteriana. Posteriana does not  have a 

BIT with Ruritania. Consequently, the exercise of rights by  CAM  to institute arbitration 

would result  in an abuse of the procedural right to arbitration contained in the BIT because 

of the nationality planning undertaken by Claimant. 

32 Ibid, [142].

33 Memorandum.

34 Defense [3].

35 Chevron [137]. 



23. Nationality planning refers to the organisation of investments in a way  that  ‘affords 

maximum protection under existing treaties’.36 According to Schreuer:

the investor’s nationality  is of paramount importance for the enjoyment of 
rights under treaties. The substantive standards guaranteed in a treaty  will 
only apply to nationals of the States parties to the treaty. In addition, the 
jurisdiction of an international tribunal is determined, inter alia, by the 
claimant’s nationality. In particular, if the host State’s consent to jurisdiction 
is given through a treaty, the offer will only apply to nationals of a State that 
is party to the treaty.37

24. In Banro, there was a transfer of rights under a concession agreement from a Canadian 

entity, to a subsidiary  in the US. This was undertaken in order to seek the protection of the 

ICSID Convention, to which Canada was not a member. The transfer was made after the 

dispute had arisen and only days before instituting arbitration proceedings. The tribunal 

found that  the Canadian entity, was not a national of another contracting state at the time 

that the concession agreement was signed. As such, there was no valid agreement that 

could be submitted to ICSID arbitration. The tribunal held that: 

Banro Resource could not effectively assign its claim to a US subsidiary that 
had not  entered unto an arbitration agreement with the respondent State in 
order to bypass this fundamental defect or jurisdiction.38

25. Similarly, Respondent contends that the corporate restructuring that transferred ownership 

of FBI and its assets from Contifica Spirits S.p.A. to CAM was implemented solely  to 

access the rights upheld by the BIT. Respondent  submits that jurisdiction of the Tribunal 

should be denied because the foreseeability  of imminent restrictions on the sale of alcohol 

by the incoming New Way party led to the transfer of shares and IP rights, a low transfer 

value for the shares, and is clearly illustrated in the contents of Memorandum.

26. International arbitral tribunals have underscored the role of foreseeability to future disputes 

in determining whether an abuse of process has occurred. In Pac Rim, the tribunal held 

that: 

36 Schreuer, p. 4.

37 Ibid, p. 1.

38 Schreuer, p. 9.



[T]he dividing-line occurs when the relevant party can see an actual dispute 
or can foresee a specific future dispute as a very high probability and not 
merely as a possible controversy. […] [B]efore that dividing-line is reached, 
there will be ordinarily  no abuse of process; but after that dividing-line is 
passed, there ordinarily  will be. [ … ] In particular, abuse of process must 
preclude unacceptable manipulations by a claimant acting in bad faith and 
fully aware of an existing or future dispute.39 

27. The tribunal placed emphasis on the foreseeability  of a dispute as crucial in determining an 

abuse of process. The approach suggests that if the investor foresees the possibility  of a 

dispute, subsequent corporate restructuring to gain further protection under a BIT will 

amount to an abuse of process. 

28. In light of the tribunal’s findings in Pac Rim, Respondent submits that:

i. The timing of transfer of shares in and IP rights associated with FBI;

ii. The unreflective share price; and

iii. The content of the Memorandum 

demonstrate that Claimant has crossed ‘the dividing-line’. Consequently, CAM should not 

be permitted to bring this claim before the Tribunal.

i. The Timing of Transfer of Shares in and IP Rights Associated with FBI Shows that 
Claimant foresaw the dispute

29. The timing of the transfer of shares and IP rights demonstrates that the transfer took place 

in anticipation of tougher regulations governing the sale of alcoholic beverages, as 

instituted by  the New Way party. The shares in and principal IP used by FBI, were 

transferred from Contifica Spirits S.p.A. to Claimant on 17 March 2010, merely two 

months after the New Way Party took control of the Ruritanian parliament.40

30. Respondent submits that the widely  publicised position of the New Way  party  regarding 

alcohol meant that CAM  foresaw the possibility of a future dispute. Indeed, the corporate 

restructuring took place merely two months after the New Way party won the national 

elections. Since ‘[t]aking a hard stance towards marketing and sale of alcohol was one of 

the widely  publicized issues of the [New Way] party’s election manifesto’ Respondent 

39 Pac Rim [2.99 – 2.100].

40 Claim [9].



asserts that at the time of the share and IP rights transfer, the Contifica Group ‘already 

anticipated that tough regulations would be adopted in the near future’.41 

31. Specifically, the ‘New Way  program [was] widely  discussed in the media during the course 

of the elections. The measures to be taken to reduce consumption of alcohol were 

discussed in general terms [ … ] and the need to eliminate any association between sport 

and alcohol was mentioned during one of the debates’.42 Claimant knew that if the New 

Way Party took power, there would be both general measures to limit alcohol measures, as 

well as targeted measures to limit the accessibility  of alcohol at sporting events and also to 

the younger demographic that attends such events. 

32. The timing of the share and IP transfer evidences this knowledge, as it occurred merely 

two months after the New Way party  won the national elections. Respondent contends that 

the transfer was implemented in response to the New Way party’s clear, unmasked stance 

on alcohol that was present throughout the elections. Since this likely contributed to 

Claimant foreseeing the possibility of a future dispute, the current claim before the tribunal 

is an abuse of process, applying the Pac Rim tribunal’s findings.

ii. The Unreflective Price of the Shares Demonstrate the Intent of Claimant to Bring 
Proceedings

33. Claimant’s blatant abuse of process is further evidenced by the fact that the shares, which 

are valued at over USD 300 million, were transferred to CAM for ‘a token amount of 

10,000 Ruritanian pounds (i.e. less than USD 5,000)’.43 

34. Due to the New Way  party’s clear stance on the negative societal impact  of alcohol, the 

transfer of shares and IP rights was necessary  in order to mitigate the government 

restrictions that became imminent, as soon as the New Way party took over the Ruritanian 

parliament. 

41 Defense [6]. 

42 PO2, Q9. 

43 Defense [7].



35. The low share value is reflective of the desire to complete the corporate restructuring as 

quickly as possible, in order to access the protection of the BIT against impending 

restrictions on the marketing and sale of alcohol.

iii. Claimant's Intent to Bring Claim is Evident in Memorandum

36. Respondent contends that the Memorandum addressed to Mr. Goodfellow ‘shows clearly 

that the true purpose of the transfer was to bring a claim under the BIT’44 and the timing of 

the Memorandum reveals that the restructuring was in anticipation of the New Way party’s 

tougher measures governing the marketing and sale of alcohol. It demonstrates Contifica 

Group’s ability to foresee New Way party’s ‘hard stance towards marketing and sale of 

alcohol’.45 

37. Furthermore, the Memorandum considers various mechanisms of ‘achieving further 

protection of Contifica group’s investment in Ruritania’.46 This illustrates how corporate 

restructuring was used to circumvent the fact that Contifica Spirits S.p.A., a company 

incorporated in Posteriana, could not access the protection of the BIT. A dispute was 

clearly  foreseen. As such, this claim is an abuse of process and is inadmissible before this 

Tribunal.

44 Ibid, [8].

45 Ibid, [6].

46 Memorandum.



PART TWO: LACK OF JURISDICTION OVER ALLEGED BREACH OF SPA AND 
INADMISSIBILITY OF CLAIM

38. Respondent submits two objections to the Tribunal’s jurisdiction over CAM’s claims based 

on the alleged breach of the SPA by the Fund. First, Article 6.2 of the BIT, the so-called 

‘umbrella clause’, does not  vest the Tribunal with jurisdiction over contractual claims. 

Second, Respondent was not a party to the SPA and thus, the Tribunal should deny 

jurisdiction.

39. In the event that  the Tribunal finds that it is vested with jurisdiction over CAM’s claims, 

the provision of an alternate forum in the arbitration clause in the SPA renders the claim 

inadmissible.

I. BIT Does Not Cover Contractual Commitments

40. Article 6.2 of the BIT states that: 

Each Contracting State shall fulfil any other obligations it  may have entered 
into with an Investor or an Investment of an Investor of the other 
Contracting State.47 

 

41. A provision of this type is known as an ‘umbrella clause’ or an observance of undertakings 

clause. Respondent submits that  the text of Article 6.2 of the BIT does not have the effect 

of vesting the tribunal with jurisdiction over contractual claims.

42. Respondent rejects CAM’s argument that the umbrella clause contained in the BIT 

provides for a contractual claim, to be transformed into a BIT claim, over which the 

current tribunal would have jurisdiction. In SGS v. Pakistan, the tribunal interpreted the 

text of the Switzerland-Pakistan BIT restrictively, disallowing the tribunal jurisdiction over 

contractual claims. The tribunal noted that: 

The text itself of Article 11 does not purport to state that breaches of 
contract alleged by an investor in relation to a contract it  has concluded 
with a State (widely considered to be a matter of municipal rather than 

47 BIT, Art. 6.2.



international law) are automatically ‘elevated’ to the level of breaches of 
international law.48 

Thus, the tribunal held that the presence of an umbrella clause did not operate to transform 

contractual claims to treaty claims. 

43. Similarly, the Toto tribunal stated that: 

Although Article 9.2 [the umbrella clause] of the Treaty may be used as a 
mechanism for the enforcement of claims, it  does not elevate pure 
contractual claims into treaty claims.49

 
44. Accordingly, Respondent submits that the alleged breach of the SPA is a purely contractual 

claim that this Tribunal lacks jurisdiction over. 

45. Moreover, Respondent asserts that in order for Article 6.2 to have the effect suggested by 

Claimant, the intention of the parties to the BIT must clearly show a desire to transform 

contractual breaches into treaty breaches through the application of an umbrella clause. 

Respondent submits that no such intention can be evidenced in the current dispute. The 

tribunal in SGS v. Pakistan noted that ‘the legal consequences [of elevating contractual 

claims to treaty  claims] were so far-reaching in scope and so burdensome in their potential 

impact on the State’ that ‘clear and convincing evidence of such an intention of the parties’ 

would have to be proved.50  The lack of any  such proof led the tribunal to reject SGS’s 

contention that the umbrella clause elevated breaches of a contract to breaches of the 

treaty. 

46. Respondent contends that there is no evidence to show that the parties to the BIT intended 

for the umbrella clause to function as a mechanism by which contractual breaches are 

elevated to breaches of the treaty. Consequently, as the claim brought by CAM is purely 

contractual, and cannot be elevated into a treaty claim by  the umbrella clause, the Tribunal 

does not have jurisdiction over the dispute. 

48 SGS v. Pakistan [166]. 

49 Toto [202].

50 Supranote 49.



47. Moreover, Respondent submits that the umbrella clause does not apply  in the present case 

as Respondent is not a party to the SPA. For instance, in Amto, the tribunal noted that  as 

‘the contractual obligations have been undertaken by a separate legal entity, and so the 

umbrella clause has no direct  application’.51 Thus, the tribunal concluded that the fact that 

the umbrella clause did not apply as the contracting state was not a party  to the contractual 

obligations. 

48. Similarly, in Impregilo the tribunal noted that: ‘Given that the Contracts at issue were 

concluded between the Claimant and WAPDA, and not between the Claimant and 

Pakistan; [ ... ] WAPDA is a legal entity distinct from the State of Pakistan; and given 

Article 9 of the BIT does not cover breaches of contracts concluded by such an entity, it 

must follow that this Tribunal has no jurisdiction under the BIT to entertain Impregilo’s 

claims’.52

49. Relying on these awards, Respondent submits that the Fund is a ‘separate legal identity 

with its own legal personality’53 and the umbrella clause does not vest the current  Tribunal 

with jurisdiction over CAM’s claim pertaining to the alleged breach of the SPA. 

   

II. Arbitration Clause in SPA Renders Claim Inadmissible

50. Respondent submits that the Tribunal does not have jurisdiction when the parties have 

agreed to submit contractual disputes to another forum, as in an arbitration clause. Thus, 

contractual claims should be settled through the mechanisms set out in the relevant 

contract and are inadmissible before international arbitral tribunals. In the current dispute, 

Respondent contends that the provision of the ICC as an alternate forum in the arbitration 

clause in the SPA renders CAM’s claims inadmissible before the current tribunal.  

51. Such a view was put forward in Joy Mining where the tribunal noted that the disputes at 

issue, were contractual disputes to be settled through the mechanism set forth by the 

contract. The tribunal stated that:

51 Amto [110]. 

52 Impregilo [216]. 

53 Defense [11].



Disputes about the release of bank guarantees are a common occurrence in 
many jurisdictions and the fact that a State agency might be a party to the 
Contract involving a commercial transaction of this kind does not change its 
nature. It is still a commercial and contractual dispute to be settled as agreed 
to in the Contract, including the resort to arbitration if and when available. It 
is not transformed into an investment or an investment dispute.54

Thus, the tribunal held that  contractual disputes must be settled in reference to the 

provisions in the contract and are not admissible before international arbitral tribunals. 

52. This approach is supported by the jurisprudence of international tribunals, as well as 

scholars in international investment law. For instance, the tribunal in Bosh noted that: ‘The 

Tribunal accepts the position of the Respondent, and finds that Article 13(1) of the 2003 

Contract is an exclusive jurisdiction clause that requires any disputes arising under the 

Contract to be submitted to the Ukrainian courts’.55

53. In light of the approach set out above, Respondent submits that the provision of an 

alternate forum in the arbitration clause in the SPA renders CAM’s claims inadmissible 

before the current tribunal. The arbitration clause found in the SPA states that: ‘All 

disputes arising out of or in connection with the present  Agreement shall be finally settled 

under the Rules of Arbitration of the International Chamber of Commerce by three 

arbitrators appointed in accordance with the said Rules seated in Geneva’.56  As CAM’s 

claims pertain to an alleged breach of the SPA by  the Fund, the dispute should be settled 

through the arbitration clause provided therein.  

54 Joy Mining [79]. 

55 Bosh [257].

56 SPA, 14.2.



PART THREE: EXPROPRIATION

54. Respondent asserts that the MAB Act and Ordinance are regulatory measures, not 

expropriatory acts.  As the BIT does not provide any guidance for determining whether an 

expropriation has occurred, Respondent submits that the Tribunal should be guided by 

international jurisprudence and notable investment scholars.57  These sources of 

international law provide support for the assertion that regulatory acts do not amount to 

expropriation as such measures seek to address public interest  concerns, are non-

discriminatory, and were implemented in accordance with due process. Thus, they  do not 

entitle CAM to any compensation.  

55. Moreover, Claimant’s allegations of expropriation are meritless as there has been no 

substantial deprivation of CAM’s Investment. 

I. MAB Act and Ordinance are Regulatory, Not Expropriatory, Measures

56. Respondent submits that the MAB Act and Ordinance are normal regulatory measures, not 

amounting to expropriatory acts. 

57. Expropriation has been generally defined as a ‘governmental taking of property for which 

compensation is required’.58  Direct expropriation occurs when ‘the state openly and 

deliberately  seizes property, and/or transfers title to private property to itself or a state-

mandated third party’.59  Indirect expropriation occurs when ‘a government measure, 

although not on its face affecting a transfer of property, results in the foreign investor being 

deprived of its property or its benefits’.60

58. International arbitral tribunals have consistently found that  normal regulatory measures do 

not amount to expropriatory acts. For example, in SD Myers, the tribunal held that: ‘The 

general body of precedent does not treat regulatory action as amounting to 

57 ICJ Statute, Art. 38(1)(d).

58 McLachlan, p. 266.

59 Newcombe & Paradell, p. 386.

60 Ibid.



expropriation’.61 Additionally, it was noted in Telenor that there was ‘no evidence before 

the Tribunal to suggest any activity  on the part of the Hungarian government that  remotely 

approache[d] the effect of expropriation’.62 The tribunal went on to describe how it: 

is well established that the mere exercise by government of regulatory 
powers that create impediments to business or entail the payment of taxes or 
other levies does not of itself constitute expropriation.63 

59. A number of recent cases from Argentina involving claims of expropriation illustrate how 

there is a high threshold associated with categorizing general regulatory measures as 

expropriatory. In El Paso, the tribunal stated that general regulatory measures would not 

amount to expropriation unless they were ‘unreasonable, i.e. arbitrary, discriminatory, 

disproportionate or otherwise unfair’.64  Additionally, in Continental, the tribunal opined 

that general regulatory measures would not be considered to be acts of expropriation 

unless they  were ‘intolerable, discriminatory or disproportionate’.65  In both cases 

mentioned above, the claims of expropriation were dismissed.

60. Furthermore, recent arbitral decisions and customary international law suggest that a 

measure taken in exercise of the State’s right to regulate means that the measure is not  an 

expropriation and thus requires no compensation (the ‘police powers’ doctrine). This is 

despite the fact that the measure may significantly  affect foreign investors’ property 

interests.66 In Saluka, the tribunal stated that: 

It is now established in international law that States are not liable to pay 
compensation to a foreign investor when, in the normal exercise of their 
regulatory powers, they  adopt  in a non-discriminatory manner bona fide 
regulations that are aimed at the general welfare.67 

61. Similarly, the Methanex tribunal affirmed that: 

61 S.D. Myers [281]. 

62 Telenor [79].

63 Ibid, [64], emphasis added. 

64 El Paso [241, 243].

65 Continental [276].

66 Henckels, p. 225.

67 Saluka [255].



As a matter of general international law, a non-discriminatory regulation for 
a public purpose, which is enacted in accordance with due process and, 
which affects, inter alios [sic], a foreign investor or investment is not 
deemed expropriatory and compensable unless specific commitments had 
been given by the regulating government to the then putative foreign 
investor contemplating investment that the government would refrain from 
such regulation.68

62. What is of crucial importance, as described in Saluka, is identifying:

in a comprehensible and definite fashion precisely what regulations are 
considered permissible and commonly accepted as falling within the police 
power or regulatory powers of States and thus, non-compensable.69 

II. Measures Adopted by Respondent are Legitimate Exercise of its Regulatory Power

63. Respondent contends that the MAB Act and the Ordinance are normal regulatory 

measures, well within the regulatory  powers of the State. A method of assessing whether a 

particular measure departs from the normal regulatory  activity  of the State is ‘to examine it 

against the indicators that point to its expropriatory nature’.70As such, the burden of proof 

is ‘on the investor to demonstrate that the measure is in fact mala fide, fails to pursue a 

genuine public purpose, is discriminatory, violates the due process requirement or is 

otherwise irregular’.71

64. According to Newcombe, the State merely needs to make a prima facie case to illustrate 

that the measure pursues a legitimate public purpose, is non-discriminatory, was 

implemented in accordance with due process, and thus should be non-compensable.72  In 

cases involving alleged regulatory expropriations, these ‘requirements serve to distinguish 

compensable regulation and have been recognized as such in many investment treaties and 

arbitral awards.’73  The following will examine each of the aforementioned factors and 

detail Respondent’s assertion that no expropriation has taken place as the State is only 

68 Methanex [7]. 

69 Saluka [263].

70 UNCTAD Expropriation, p. 93.

71 Ibid, p. 93 (emphasis added).

72 Newcombe & Paradell, p. 366

73 UNCTAD Expropriation, p. 95.



exercising its normal regulatory power. Therefore, no compensation must be paid to 

Claimant. 

i. Measures Pursue Legitimate Public Purpose

65. Respondent submits that the measures taken, such as the implementation of the MAB Act 

and Ordinance, represent a credible desire on the part  of the State to uphold public welfare. 

Specifically, the measures seek to mitigate the harmful impacts of alcohol and toxic 

substances such as Reyhan concentrate on public health. 

66. It is important to note that what is considered in the public interest is generally  determined 

by States. There has been a reluctance of international tribunals to question the 

determination of host Sates of what they considered to be in their public interest. 

According to Newcombe and Paradell, international investment tribunals ‘have confirmed 

that states are accorded deference in determining what is in the public interest’.74

67. For instance, the tribunal in Goetz stated that: 

In the absence of an error or fact or law, of an abuse of power or of a clear 
misunderstanding of the issue, it is not the Tribunal’s role to substitute its 
own judgment for the discretion of the government of Burundi of what are 
‘imperatives of public need [ … ] or of national interest.75

68. Similarly, in LG&E, the tribunal set a high threshold by  stating that a measure in 

the social or general welfare must ‘generally be accepted without any imposition 

of liability, except in cases where the State’s action is obviously disproportionate 

to the need being addressed’.76  Thus, Respondent asks that the tribunal give 

deference to the public health concerns that  the measures enacted seek to 

address.

69. The purpose of the MAB Act is to address the pressing social problems of 

alcohol addiction and exposure of the youth to alcohol. Both of these problems 

74 Newcombe & Paradell, p. 370.

75 Goetz [126].

76 LG&E [195].



can have profoundly  negative societal impacts. While the ills associated with 

adult alcoholism are well-documented, the MAB Act also attempts to negate the 

social problems caused by youth exposure to alcohol. A US Federal Trade 

Commission report (1999)77  documented several outcomes associated with 

underage drinking such as reduced educational attainment, increased fatal motor 

vehicle crashes, increased suicide attempts and increases in sexually  transmitted 

diseases. It  also found that the probability of alcohol problems in adulthood also 

increases as the age of alcohol consumption decreases. Thus, combating alcohol 

addiction and the exposure of the youth to alcohol, are important public health 

goals. 

70. The purpose of the Ordinance is to alert the public to the health risks associated 

with the consumption of products containing Reyhan concentrate. The labelling 

requirement imposed on all products containing Reyhan concentrate is justified 

by scientific evidence procured from a report by the HRI. The findings of the 

HRI report clearly  demonstrate that consumers of FREEBREW are exposed to a 

h ighe r r i sk o f c a rd i ac compl i ca t i ons due t o t he e f f ec t s o f   

Methyldioxidebenzovat, an active chemical found in Reyhan concentrate. This is 

a valid and pressing public health concern.

71. Claimant has relied on a different report by an expert that it has paid which 

raises issues of bias. While this report criticizes some of the technical details of 

the HRI report, it fails to present any evidence that the consumption of 

FREEBREW does not pose the risks highlighted by the HRI report. 

72. In light of the considerable autonomy awarded to States to determine what is in 

the public interest, and the lack of evidence provided by Claimant to illustrate 

that this interest is not legitimate, Respondent asks the tribunal to recognize that 

the measures pursue legitimate public interests and are within the State’s 

regulatory authority. 

77 Self-regulation in the Alcohol Industry.



ii. Measures are Non-Discriminatory

73. Respondent submits that neither the MAB Act, nor the Ordinance, is discriminatory. 

Consequently, no expropriation of Claimant’s investment has taken place. 

74. In Methanex, the tribunal opined that ‘an intentionally  discriminatory regulation against a 

foreign investor fulfils a key requirement for establishing expropriation’.78  Since the 

tribunal was unable to find any clear evidence to show such an intention on the part of the 

State, it denied an indirect expropriation. 

75. Respondent suggests that the MAB Act is non-discriminatory because its provisions affect 

all suppliers of alcoholic beverages equally. Similarly, the Ordinance is non-discriminatory 

because the labelling requirements contained therein apply to all products containing 

Reyhan concentrate ranging from bread and meat products to soft drinks and spirits.79 

Thus, the non-discriminatory nature of the measures lends support to Respondent’s 

assertion that both the MAB Act and Ordinance are normal regulatory measures, not 

expropriatory acts. 

iii. Measures were Implemented in Accordance with Due Process 

76. Respondent asserts that the measures were implemented in accordance with due process as 

Claimant had the opportunity to challenge both the MAB Act and Ordinance. While Article 

4.2 of the BIT describes due process of law in relation to legal expropriations, and 

Respondent contends that there has been no expropriation, the definition is still useful.

77. Article 4.2 of the BIT notes that: 

The legality of any such Expropriation and the amount of compensation must 
be subject to review by  due process of law and the Investor shall have an 
unalienable right to prompt review by a judicial or other competent and 
independent authority of its case, valuation of its Investment and payment of 

78 Methanex, IV D [7].

79 Defense [15].



compensation, in accordance to the principles set out in paragraphs 1 and 3 of 
this Article.80 

78. Similar wording is used in the 1991 United Kingdom Model BIT which provides that ‘[t]he 

national or company affected shall have a right, under the law of the Contracting Party 

making the expropriation, to prompt review, by a judicial or other independent authority of 

that Party, of his or its case and of the valuation of his or its investment in accordance with 

the principles set out in this paragraph’.81 A comparable conceptualization is provided in 

the Energy Charter Treaty which states: ‘The investor affected shall have a right to prompt 

review, under the law of the Contracting Party making the Expropriation, by a judicial or 

other competent and independent authority of that Contracting Party, of its case, of the 

valuation of its Investment, and of the payment of compensation, in accordance with the 

principles set out in paragraph (1)’.82

79. Respondent contends that the measures were adopted in accordance with due process as 

Claimant had access to prompt review of the measures by  a judicial or independent 

authority. As mentioned above, the current BIT, the 1991 United Kingdom Model BIT, and 

the Energy Charter Treaty all identify due process of law as associated with prompt review, 

by a judicial or other independent authority. 

80. In relation to the Ordinance, on 20 August 2011, FBI wrote to the Ministry  of Health and 

Social Security  pointing out numerous flaws in the analysis conducted by  the HRI as well 

as its process of raw data collection. This was reviewed and rejected by  the Ministry of 

Health and Social Security on 25 August 2011. The Ministry of Health and Social Security 

was acting as an independent body  as Claimant was objecting to specificities of the HRI 

Report, which was carried out by a private body removed from the Ministry of Health and 

Social Security, as opposed to the Ordinance that was enacted. Moreover, the ‘Parties agree 

that the Ministry of Health followed this procedure in adopting the ordinance on 

Reyhan’.83

80 BIT, Art 4.2 (emphasis added).

81 1991 UK Model BIT Art 5(1) (emphasis added). 

82 Energy Charter Treaty Art 13(2) (emphasis added). 

83 PO3, Q10.



81. Furthermore, while there may have been a 2005 report compiled by HRI that highlighted 

the toxicity of Reyhan, this was only  an interim report that contained data that  had yet to 

be verified. There was no obligation on the part of Respondent to provide this information 

to Claimant or other parties. 

III. No Substantial Deprivation of CAM’s Investment

82. Respondent submits that Claimant’s allegations of expropriation are meritless as there has 

been no substantial deprivation of CAM’s Investment. 

83. While different tribunals have formulated the test to decide whether there has been a 

significant erosion of the investors control in diverse ways, ‘they are all agreed that the 

interference with the investor’s rights must be such as substantially to deprive the investor 

of the economic value, use or enjoyment of its investment’. In other words, the 

‘deprivation in question must amount to a lasting removal of the ability of an owner to 

make use of its economic rights’. It is clear that the rights of the investor must be severely 

curtailed in order for the requirement of substantial deprivation to be met. 

84. There is a consistently high threshold for a finding of substantial deprivation. Many 

expropriation claims ‘have been rejected because the claimant has failed to establish that, 

as a matter of fact, it suffered a substantial deprivation’. 

85. There is a high threshold associated with the finding of a substantial deprivation and the 

cases of CMS and Azurix point to the centrality  of ownership of the investment in question. 

In both, the tribunals found substantial deprivation to be lacking because ownership 

remained with the claimant.  

86. In CMS, the tribunal concluded that the company in which CMS invested was able to 

continue operations. The tribunal found that there was no substantial deprivation as the 

investor had ‘full ownership and control of the investment’ and the State did not ‘manage 

the day-to-day operations of the company’. Similarly, the Iran – United States Claims 

tribunal has held that deprivation must affect ‘fundamental rights of ownership’. In 



Azurix, the tribunal found that the management of the concession company had been 

affected, but not sufficiently for a finding of expropriation. The tribunal stated that:  

‘the impact on the investment  attributable to the Province’s actions was not 
to the extent required to find that, in the aggregate, these actions amounted 
to an expropriation; Azurix did not lose the attributes of ownership, at all 
times continued to control ABA’.

87. The tribunals in all the aforementioned cases draw attention to the centrality of ownership 

in determining whether a substantial deprivation had occurred.

i. The MAB Act

88. The prohibition of the sale of alcohol in containers of over 0.5 litre in the MAB Act, has 

been identified by Claimant as particularly destructive84 and expropriatory,85 as it meant 

that FBI had to implement a reconfiguration of its bottling line for FREEBREW in order to 

comply with the stipulation.

89. However, this reconfiguration was completed in April 2011,86 while FBI only implemented 

a redundancy program in the last quarter of 2011,87  with the decision to suspend output 

occurring even later on 15 March 2012.88 FBI’s failure to comply with financial covenants 

established by the credit facilities with its various lenders was addressed even later on 15 

September 2012, by a pledge of all of FBI’s tangible assets, shares, and any claims and 

recovery from the current arbitration. Respondent contends that the considerable amount of 

time between the point at  which the bottling reconfiguration was completed and the 

financial difficulties faced by  FBI casts doubt on any causal link that  can be drawn 

between the two. Arguably, FBI’s financial troubles may be caused by  business decisions 

made by its own management, given the substantial period of time between the finalisation 

of the steps taken to comply with the MAB Act, and the pledge to lenders. 

84 Claim [12].

85 Ibid, [28].

86 Ibid, [12].

87 Ibid, [19].

88 Ibid, [20].



90. Furthermore, during the reconfiguration of the bottling line, FBI continued to produce 

FREEBREW using the bottling lines for other brands. This is similar to the situation that 

occurred in CMS. The tribunal drew attention to how the Government did not ‘manage the 

day-to-day operations of the company’89  and the investor retained ‘full ownership and 

control of the investment’.90 Significantly, the company that CMS had invested in was able 

to continue operations. This led the tribunal to find that no substantial deprivation of the 

investor’s economic rights had taken place.

91. Following the implementation of the MAB Act, the situation was much the same in 

relation to CAM’s control and ownership of FBI. Prior to the pledge to lenders (at  a much 

later date), CAM retained ownership of FBI, which was still actively producing 

FREEBREW and other products. In CMS and Azurix, the tribunals underscored the 

importance of ownership in determining whether an expropriation had occurred. 

Respondent asserts that as CAM’s ownership and control of FBI was unchanged by  the 

MAB Act, there was no substantial deprivation of the economic value, use or enjoyment of 

its investment.

92. There also has been no substantial deprivation of the use and enjoyment of Claimant’s 

trademarks and trade dress rights as ownership of these rights is unaffected by  the MAB 

Act. Claimant has alleged that the plain packaging requirements required by the MAB Act 

expropriated CAM’s trademarks and trade dress rights.91 The plain packaging requirements 

that stipulate that the trademarks/brands of beer be written in the same colour as all the 

other text on the label do not affect Claimant’s ownership  of their trademark rights. 

According to the records of the Ruritanian Trademarks Office Claimant remains the 

registered owner of the respective trademarks and trade dresses and retains the exclusive 

right to use them.92

93. Moreover, the method of plain packaging stipulated permits brands to be distinguished 

from one another through their name and use of trademarks. This means that consumers 

89 CMS Award [263].

90 Ibid.

91 Claim [28].

92 Defense [16].



are unlikely to mistakenly  purchase one brand when their intention was to purchase 

another. Regular consumers of FREEBREW, or those seeking it out, will surely  be able to 

distinguish it from competing products by its name and other trademarks. As a result, 

Claimant is unlikely  to suffer a substantial deprivation as a result of the plain packaging 

requirements instituted. 

94. In addition, Article 31(3)(C) of the VCLT ‘obliges a treaty interpreter to take into account’ 

any relevant rules of internationally law application in the relations between the parties’.93 

In this instance, as both Cronos and Ruritania are members of the WTO, Article 31(3)(C) 

should be viewed as an obligation to consider the WTO’s relevant rules when the issues in 

dispute fall within the scope of these rules. 

95. In particular, Respondent submits that an examination of the WTO’s TRIPS Agreement is 

necessary  as it  provides a detailed regulation of trademarks and has brought about 

harmonization of trademark law and is of relevance to the current dispute as Cronos and 

Ruritania are members of the WTO, and Ruritania has signed and ratified the Paris 

Convention for the Protection of Industrial Property ‘which is incorporated into the TRIPS 

Agreement’.94  TRIPS illustrates that only negative rights of protection from third parties 

are associated with trademark rights.

96. Voon and Mitchell identify the rights associated with trademarks as negative ones meaning 

that they only  provide for protection from third parties. They  note that: trademark rights 

are negative rights: rights to exclude rather than rights to use’.95 They  go on to describe 

that: 

A footnote to this statement confirms that ‘Article 16.1 of the TRIPS 
Agreement only provides for a negative right to prevent all third parties 
from using signs in certain circumstances’ [ ... ] This is not a matter of mere 
semantics or a happy coincidence (from the perspective of the government 
of Australia and like-minded countries) when it  comes to applying the 
TRIPS agreement and plain packaging: the TRIPS agreement generally 
frames trade mark and other IP rights as negative rights precisely to allow 

93 McGrady, Abstract. 

94 Frankel & Gervais, p. 19.

95 Voon & Mitchell, p. 234.



Members to pursue legitimate non-IP-related public policies such as 
promoting public health.96 

97. Thus, the rights arising from the IP associated with FBI, are negative rights, and only 

afford protection from third parties by excluding such parties. They are not positive rights 

that endow CAM with the right to unrestrained use of their trademarks. Consequently, the 

requirement of substantial deprivation necessary  for a finding of expropriation is not met 

because the negative right to exclude other parties remains with CAM, and there is no 

positive power from IP.

98. In addition, Article 8 of TRIPS expressly allows member states to adopt measures 

necessary for the protection of public health: 

1.    Members may, in formulating or amending their laws and regulations, 
adopt measures necessary  to protect  public health and nutrition, and to 
promote the public interest in sectors of vital importance to their socio-
economic and technological development, provided that such measures are 
consistent with the provisions of this Agreement. 

2.    Appropriate measures, provided that they are consistent with the 
provisions of this Agreement, may be needed to prevent the abuse of 
intellectual property rights by right holders or the resort to practices which 
unreasonably restrain trade or adversely affect the international transfer of 
technology.97 

99. This Article is instructive to this dispute as it demonstrates that States have the ability to 

adopt measures that impact IP rights, if public health interests so demand. Thus, plain 

packaging requirements that seek to uphold public health, are permissible according to 

TRIPS. 

100. Hence, Respondent submits that the plain packaging measures instituted by the MAB Act 

do not substantially deprive CAM of the benefit of its investment because of three reasons. 

First, consumers are still able to distinguish between different brands, and separate 

products by the same brand. Second, trademark rights as conceptualized by  TRIPS are 

negative rights that only protect against infringements by third parties. Finally, TRIPS 

allows members to adopt measures in relation to trademark rights that uphold public health 

concerns. These concerns will be detailed below. 

96 Ibid, p. 236.

97 TRIPS, Art. 8.



101. Similarly, the other provisions of the MAB Act, such as restrictions on the marketing of 

alcoholic beverages on television and sporting events, and the prohibition of the sale of 

alcohol between 9 pm and 9 am, do not substantially deprive CAM of the economic rights 

associated with their investment. The former still allows Claimant to market  their products 

through multiple avenues, while the latter provides for unrestricted sales between 9 am and 

9 pm. None of the provisions of the MAB Act, whether singly, or as a collective, amount to 

a substantial deprivation of Claimant’s investment. 

ii. Ordinance

102. On 30 June 2011, the Ministry  of Health and Social Security  adopted the Ordinance, which 

requires any product containing Reyhan concentrate to be labelled with an explicit warning 

that: “This product contains Reyhan concentrate, consumption of which according to the 

results of scientific research may lead to higher risk of cardiac complications”.98

103. The Ordinance does not substantially deprive Claimant of its economic rights, as it merely 

requires that products be labelled with a warning. This does not constitute a substantial 

deprivation, as it has no effect on ownership. As mentioned earlier, the Iran-US Claims 

Tribunals found that in a number of cases, the condition of substantial deprivation is only 

reached when property rights are interfered with ‘to such an extent that these rights are 

rendered so useless that must be deemed to have been expropriated’99 or when ‘the owner 

is deprived of fundamental rights of ownership and it appears that this deprivation is not 

merely ephemeral’.100  The inclusion of a warning can hardly  constitute a substantial 

deprivation of the fundamental rights of ownership. 

104. Moreover, while the imposition of the warning may have resulted in other producers 

labelling and advertising their products as Reyhan-free, these actions were not sanctioned 

or encouraged by  Respondent. As a result, Respondent cannot be held responsible from 

98 Claim [15].

99 Starrett [156].

100 Tippetts [225].



any diminution in FBI’s sales as a result of competitive marketing practices by  other 

suppliers. 

105. The Amco tribunal held that 

it is generally accepted on international law, that  a case of expropriation 
exists not only  when a state takes over private property but also when the 
expropriating state transfers ownership to another legal or natural 
person.101

106. While Claimant’s competitors may be marketing themselves as Reyhan-free and thus 

accruing economic benefits, Respondent has not been responsible for any transfer of 

ownership from Claimant to competing brands, and thus there has been no substantial 

deprivation or indirect expropriation. 

101 Amco [1025].



PART FOUR: FAIR AND EQUITABLE TREATMENT

107. Respondent submits that the MAB Act and the Ordinance are normal regulatory measures 

that are well within the state’s regulatory power. Thus, there has been no breach of 

Respondent’s FET obligations as set out by Article 2 of the BIT.   

108. Moreover, Respondent asserts that the FET standard contained in the BIT should be 

interpreted as referring to the MST found in customary international law. Since the MST 

requires a high threshold of state liability  to be exceeded, there has been no breach of the 

FET standard as Respondent’s were not arbitrary, discriminatory, lacking due process, or 

confounding CAM’s legitimate expectations.

I. Combating Negative Social Effects Within Respondent’s Right to Regulate

109. Respondent asserts that the measures enacted are normal regulatory measures that are well 

within the state’s police powers. Tribunals have underscored the need to ‘balance investor 

expectations against the legitimate regulatory  goals of the host country’.102  Both the MAB 

Act and the Ordinance are legitimate regulatory instruments and consequently do not 

breach the FET standard provided for in the BIT. 

110. In Saluka, the tribunal analysed the balancing process involved in a claim based on a 

breach of legitimate expectations. The tribunal noted that legitimate: 

[E]xpectations, in order for them to be protected, must rise to the level of 
legitimacy  and reasonableness in light of the circumstances. [ ... ] No 
investor may reasonably  expect that the circumstances prevailing at the 
time the investment is made remain totally  unchanged. In order to 
determine whether frustration of the foreign investor’s expectations was 
justified and reasonable, the host State’s legitimate right subsequently  to 
regulate domestic matters in the public interest must  be taken into 
consideration as well. [ ... ] The determination of a breach of Article 3.1 by 
the Czech Republic therefore requires a weighing of the Claimant’s 
legitimate and reasonable expectations on the one hand and the 
Respondent’s legitimate regulatory interests on the other.103 

102 UNCTAD FET, p. 73.

103 Saluka [304-308].



Thus, credence must be given to legitimate regulatory aims pursued by host States. 

111. Respondent submits that as discussed earlier, the MAB Act and the Ordinance directly 

address important public health concerns. The MAB Act seeks to limit the destructive 

impact of alcoholism and prevent the exposure of the youth to alcohol. The Ordinance 

aims to warn the public of the health implications of consuming Reyhan. The legitimacy of 

these public health concerns indicates that Ruritania has not violated its obligations under 

Article 2 of the BIT. 

112. Moreover, Respondent gave CAM  no promise that the regulatory  environment in which its 

investment operates would not change over time. In Parkerings, the tribunal rejected an 

alleged breach of fair and equitable treatment, concluding that the Republic of Lithuania 

had not given any promise that  the legal framework of the investment would remain 

unchanged. The tribunal noted that: 

It is each State’s undeniable right and privilege to exercise its sovereign 
legislative power. A State has the right to enact, modify or cancel a law at 
its own discretion. Save for the existence of an agreement, in the form of a 
stabilisation clause or otherwise, there is nothing objectionable about the 
amendment brought to the regulatory framework existing at the time an 
investor made its investment. As a matter of fact, any businessman or 
investor knows that laws will evolve over time.104 

113. Since there was no promise made by Respondent that the regulatory framework in which 

CAM’s Investment operates would be unchanged, the Tribunal should give deference to 

the state’s right to exercise its sovereign and legislative power in enacting regulatory 

measures to address serious public health concerns.

II. Article 2 of the BIT Should be Read in Accordance with Minimum Standard of Treatment

114. Even if the Tribunal finds that Respondent’s measures are not within the state’s regulatory 

power, Respondent submits that the FET standard in Article 2 should be read in accordance 

with the MST found in customary international law.

104 Parkerings [332].



115. Article 2 of the BIT provides that:

 Each contracting State shall in its territory
a) as far as possible promote Investments by Investors of the other Contracting State and 

admit such Investments in accordance with its legislation and administrative practice 
and encourage such Investments; and,

b) in every case accord Investments by Investors of the other Contracting State fair and 
equitable treatment as well as full protection and security under this Treaty.105

116. Pursuant to Article 38(b) of the Statute of the International Court of Justice, this Tribunal 

should give due regard to ‘international custom, as evidence of a general practice accepted 

as law’.106  Thus, Respondent contends that while the FET obligation provided for by 

Article 2 of the BIT may be unqualified, it nevertheless should be interpreted in 

accordance with the MST of aliens under customary international law.

117. As defined by the OECD: 

the international minimum standard is a norm of customary international 
law which governs the treatment of aliens, by  providing for a minimum set 
of principles which States, regardless of their domestic legislation and 
practices, must respect when dealing with foreign nationals and their 
property’.107 

118. There ‘is evidence to suggest that even an unqualified FET obligation should be equated to 

the MST under customary law’.108 This approach was affirmed in 1984 when the OECD 

reported that: 

According to all Member countries which have commented on this point, 
fair and equitable treatment introduced a substantive legal standard 
referring to general principles of international law even if this is not 
explicitly stated.109 

105 BIT, Art 2.1.

106 ICJ Statute, Art 38(b).

107 OECD Directorate 2004, p. 8.

108 UNCTAD FET, p. 21.

109 OECD 1984, p. 12, [36].



119. Thus, Respondent submits that while the FET obligation provided for by  Article 2 of the 

BIT may be unqualified, it nevertheless should be interpreted in accordance with the MST 

found in customary international law.

III. Minimum Standard of Treatment Requires High Threshold of State Liability to be Met

120. Respondent urges the Tribunal to note that the MST requires a high threshold to be met in 

order for a violation to be found:

the threshold of liability as applied by arbitral tribunals has been generally 
higher: the State’s conduct needs to be egregious or outrageous in 
accordance with the Neer standard.110 

121. In Neer, a claim was brought before the Mexico-United States General Claims 

Commission alleging that the Mexican authorities had failed to exercise due diligence in 

locating and prosecuting the murderer of a United States national and so had committed a 

denial of justice. 

122. The Commission rejected the claim as they ‘set a high threshold of State responsibility 

limited to egregious acts of failure to protect the rights of aliens’.111  The Commission 

stated that: 

Without  attempting to announce a precise formula, it is in the opinion of the 
Commission possible to [ ... ] hold (first) that the propriety  of governmental 
acts should be put to the test  of international standards, and (second) that the 
treatment of an alien, in order to constitute an international delinquency, 
should amount to an outrage, to bad faith, to wilful neglect of duty, or to an 
insufficiency of governmental action so far short of international standards 
that every reasonable and impartial man would readily  recognize its 
insufficiency.112 

123. Thus, it is clear that a high threshold of state liability must be evidenced in order to comply 

with the Neer standard. 

110 UNCTAD FET, p. 13.

111 UNCTAD FET, p. 45.

112 Neer [61-62].



IV. High Threshold Unmet by Respondent’s Measures

124. Respondent will explain that the high threshold associated with a breach of the MST is 

unmet in the current case through an examination of the content of the MST. 

A. Legitimate Expectations Subject to Requirements

125. Article 2.1 of the BIT provides that:

Each contracting State shall in its territory
(a) as far as possible promote Investments by Investors of the other 

Contracting State and admit such Investments in accordance with its 
legislation and administrative practice and encourage such 
Investments; and,

(b) in every case accord Investments by Investors of the other Contracting 
State fair and equitable treatment as well as full protection and 
security under this Treaty.113

126. Importantly, Article 2 of the BIT makes no mention of any protection of legitimate 

expectations on the part of investors.

127. Claims relating to a breach of legitimate expectations on the investors’ part arise in 

situations when they have received specific representations by the host State, usually in 

writing. 

128. The need for specific representations was stressed in Methanex. The investor in that case 

was claiming a violation of NAFTA’s FET obligation by arguing that a ban imposed by the 

United States had severely  limited the market of the investment in question. The tribunal 

found that the an investor does not have legitimate expectations ‘unless specific 

commitments had been given by the regulating government to the then putative foreign 

investor contemplating investment that the government would refrain from such 

regulation’.114 Similarly, in Metalpar, the tribunal found that there had been no ‘licence, 

113 BIT, Art 2.1.

114 Methanex [7].



permit or contract of any  kind’ between Argentina and the claimants and as a result, the 

claimants had no grounds for legitimate expectations.115 

129. These awards underscore the presence of specific guarantees in written form, as crucial to 

an investor having grounds for legitimate expectations. Consequently, Respondent asserts 

that the lack of any  specific commitments given that the government would refrain from 

imposing more stringent regulations governing the marketing and sale of alcohol nullifies 

any legitimate expectations on CAM’s part.

130. Furthermore, an investor’s legitimate expectations ‘must be grounded in reality, experience 

and context’.116  In Duke Energy, the tribunal highlighted the need to consider all the 

circumstances in which an investment is made or operates: 

The stability  of the legal and business environment is directly  linked to the 
investor’s justified expectations. The Tribunal acknowledges that such 
expectations are an important element of fair and equitable treatment. At 
the same time, it is mindful of their limitations. To be protected, the 
investor’s expectations must be legitimate and reasonable at the time when 
the investor makes the investment. [and] The assessment of the 
reasonableness or legitimacy must take into account all circumstances, 
including not only the facts surrounding the investment, but also the 
political, socioeconomic, cultural and historical conditions prevailing in 
the host State.117

131. Respondent submits that at the time of the shares in and IP rights associated with FBI were 

transferred to CAM  from Contifica Spirits S.p.A., Claimant was well aware that the New 

Way party  planned to take ‘a hard stance towards marketing and sale of alcohol was one of 

the widely publicized issues of the [New Way] party’s election manifesto’.118  Indeed, 

Respondent contends that at the time the investment was made by CAM, it already 

‘anticipated that tough regulations would be adopted in the near future’.119 In addition to 

115 Metalpar [186].

116 UNCTAD FET, p. 67.

117 Duke Energy [340].

118 Defense [6].

119 Ibid.



measures necessary to reduce consumption of alcohol, the need to ‘eliminate any 

association between sport and alcohol was mentioned during one of the debates’.120 

132. Thus, Claimant was well aware that following its electoral victory, the New Way party 

would enact both general measures to limit the accessibility  of alcohol, as well as targeted 

measures to curb consumption of alcohol at sporting events and also to the younger 

demographic that attend such events. Consequently, Claimant’s expectations cannot be 

deemed reasonable or legitimate. The New Way  party’s clear stance on alcohol throughout 

the course of the elections means that Claimant was well aware that more restrictive 

measures were likely to be enacted in the near future.

B. Non-Discriminatory Measures 

133. The FET standard operates to ‘prohibit discrimination in the sense of specific targeting of a 

foreign investor on [ ... ] manifestly wrongful grounds such as gender, race or religious 

belief’.121  A measure is ‘likely  to be found to violate the FET standard if it evidently 

singles out (de jure or de facto) the claimant and there is no legitimate justification for the 

measure’.122 This approach is encapsulated in the view expressed by the tribunal in Saluka 

which identified that ‘[s]tate conduct is discriminatory, if (i) similar cases are (ii) treated 

differently (iii) and without reasonable justification’.123

134. Respondent asserts that neither the MAB Act, nor the Ordinance, is discriminatory. This is 

because neither of the two measures single out FBI by imposing particularly  harsher 

treatment than on comparators. Respondent suggests that the MAB Act is non-

discriminatory because all suppliers of alcoholic beverages are equally  affected by the 

provisions. Similarly, the Ordinance is non-discriminatory because the labeling 

requirements contained therein apply  to all products containing Reyhan concentrate 

ranging from bread and meat products to soft drinks and spirits. 

120 Ibid.

121 UNCTAD FET, p. 82.

122 Ibid.

123 Saluka, [313].



135. Applying the criteria set out in Saluka, FBI has not been subject to different treatment. 

Thus, the non-discriminatory nature of the measures lends support to Respondent’s 

assertion that both the MAB Act and Ordinance do not breach the FET standard set out in 

the BIT. Since the Ordinance applies to all products containing Reyhan, this does not 

amount to ‘an insufficiency of governmental action so far short of international standards 

that every reasonable and impartial man would readily recognize its insufficiency’ set out 

in the Neer standard.124

C. No Manifest Arbitrariness

136. An arbitrary measure is one that ‘inflicts damage on the investor without  serving any 

legitimate purpose and without a rational explanation, but  that instead rests on prejudice or 

bias’.125 In ELSI, the tribunal defined arbitrariness as ‘a willful disregard of due process of 

law, act which shocks, or at least surprises a sense of judicial propriety’.126 Importantly, the 

tribunal declared that an act  deemed illegal under domestic law is not necessarily arbitrary 

under international law.127 This suggests a ‘deferential standard of review’ whereby:

 

Establishing some rational relationship to the alleged objective of a 
measure should be sufficient for a measure to be considered non-
arbitrary’.128

137. In Cargill, the tribunal set a high threshold associated with identifying state conduct as 

arbitrary. They noted that  such a measure would only breach the FET standard set out in 

NAFTA Article 1105 if it was: 

Arbitrary  beyond a merely inconsistent or questionable application of 
administrative or legal policy  or procedure so as to constitute an unexpected 
and shocking repudiation of a policy’s very purpose and goals, or to otherwise 
grossly subvert a domestic law or policy for an ulterior motive.129

124 Neer, pp. 61-62.

125 UNCTAD FET, p. 78.

126 ELSI [15].

127 ELSI [15].

128 UNCTAD FET, p. 78

129 Cargill [296].



138. Respondent contends that the measures taken are not arbitrary  as they both seek to address 

targeted goals relating to public health. In other words, there is a rational relationship 

between the objective and the measure used to bring it about, as identified in ELSI. The 

purpose of the MAB Act is to address the pressing social problems of alcohol addiction 

and exposure of the youth to alcohol. Both of these problems can have profoundly negative 

societal impacts. 

139. While the ills associated with adult alcoholism are well-documented, the MAB Act also 

attempts to negate the social problems caused by  youth exposure to alcohol. A US Federal 

Trade Commission report (1999)130  documented several outcomes associated with 

underage drinking such as reduced educational attainment, increased fatal motor vehicle 

crashes, increased suicide attempts and increases in sexually  transmitted diseases. It also 

found that the probability of alcohol problems in adulthood also increases as the age of 

alcohol consumption decreases. Thus, combating alcohol addiction and the exposure of the 

youth to alcohol, are important public health goals. The provisions of the MAB Act are not 

arbitrary as they seek to address alcoholism and the exposure of the youth to alcohol 

through targeted measures such as limiting the times during which purveyors can sell 

alcohol and prohibiting the sale of alcohol at sporting events when youths congregate. 

140. The purpose of the Ordinance is to alert the public to the health risks associated with the 

consumption of products containing Reyhan concentrate. The labeling requirement 

imposed on all products containing Reyhan concentrate is justified by scientific evidence 

procured from a report by  the HRI. The findings of the HRI report clearly demonstrate that 

consumers of FREEBREW are exposed to a higher risk of cardiac complications due to the 

effects of Methyldioxidebenzovat, an active chemical found in Reyhan concentrate. This is 

a valid and pressing public health concern and the warning imposed on products 

containing Reyhan is the most effective way  to make consumers aware of the risks 

associated. 

130 Self-regulation in the Alcohol Industry.



141. As both the MAB Act and the Ordinance seek to address specific public health goals in 

targeted ways, the high threshold for identifying state conduct as arbitrary  set out in the 

Cargill award has not been met.131

D. Accordance with Due Process

142. The FET standard has been held to require compliance with basic due process requirements 

in order to avoid a denial of justice. Denial of justice is typically defined as ‘any gross 

misadministration of justice by domestic courts resulting from the ill-functioning of the 

State’s judicial system’.132  It has generally been recognized that ‘only gross or manifest 

instances of injustice are considered a denial of justice’.133 

143. The tribunal in Azinin considered whether the claimant could have established a denial of 

justice by  the Mexican courts. The tribunal explained that ‘[a] denial of justice could be 

pleaded if the relevant courts refuse to entertain a suit, if they subject it  to undue delay, or 

if they administer justice in a seriously inadequate way [ ... ] There is a fourth type of 

denial of justice, namely, the clear and malicious application of the law’.134

144. Respondent submits that there has been no denial of justice as Claimant has not brought 

the matter before domestic courts. Furthermore, even if due process is conceptualized in a 

broader sense such as a ‘failure to provide an opportunity to be heard’, Respondent 

submits that the measures were implemented in accordance with due process as Claimant 

had the opportunity to challenge the MAB Act and Ordinance.135 

145. In reference to the MAB Act, Respondent submits that CAM  had the opportunity to be 

heard as the ‘Association of Alcoholic Beverages Producers and Importers (of which FBI 

is a member) submitted a memorandum to the Parliament arguing against the adoption of 

131 Neer [61-62].

132 UNCTAD FET, p. 80 (Focarelli, 2009).

133 UNCTAD FET, p. 80.

134 Azinian, [102-103].

135 UNCTAD FET, p. 80.



the draft [MAB] act’ which was cited in an ‘extended debate within the Parliament’.136 

Thus, Claimant had the opportunity to have any grievances arising from the draft of the 

MAB Act addressed before the implementation of the measure. 

146. In relation to the Ordinance, on 20 August 2011, FBI wrote to the Ministry  of Health and 

Social Security  pointing out numerous flaws in the analysis conducted by  the HRI as well 

as its process of raw data collection. This was reviewed and rejected by  the Ministry of 

Health and Social Security on 25 August 2011. The Ministry of Health and Social Security 

was acting as an independent body  as Claimant was objecting to specificities of the HRI 

Report, which was carried out by a private body removed from the Ministry of Health and 

Social Security, as opposed to the Ordinance that was enacted.

147. Since the measures were implemented in accordance with due process, there has been no 

‘wilful neglect of duty, or [ ... ] insufficiency of governmental action so far short of 

international standards that every reasonable and impartial man would readily  recognize its 

insufficiency’ as noted in the Neer standard.137

136 PO3, Q15. 

137 Neer [61-62].



PART FIVE: MORAL DAMAGES

148. Respondent submits that moral damages should not be awarded by the Tribunal to 

Claimant due to the arrest and detention of Messrs Goodfellow and Straw. 

149. Article 2 of the BIT notes that Contracting State shall in its territory ‘accord Investments 

by Investors of the other Contracting State fair and equitable treatment as well as full 

protection and security’.138

150. As neither executive is an ‘Investment’ for the term is defined in the BIT as ‘every asset 

which is directly or indirectly  invested in accordance with laws and regulations of the 

Contracting State in which territory  the Investment is made’,139  neither executive is 

afforded full protection and security under Article 2 of the BIT. 

151. The preamble of the BIT clearly notes that the Contracting States recognise that ‘the 

encouragement and protection of [ ... ] Investments are essential to the prosperity and the 

welfare of their nationals’.140  Thus, it is clear that the protections afforded by the BIT 

emerge directly  from Investments and since Messrs Goodfellow and Straw are not 

‘Investments’, as defined by the BIT, they do not receive its protection.

152. Further, neither executive is as ‘Investor’ as they are not the ‘owner, possessor or 

shareholder of an Investment’141  as set out in Article 1.3 of the BIT.  Schwenzer and 

Hachem stated that the definition for ‘Investor’ typically offered in BITs does not indicate 

that representatives are investors. 142  They  note that accordingly, these treaties must be 

understood as not affording protection for the personality  rights of natural persons who are 

not investors.143 

138 BIT Art. 2

139 BIT Art. 1.1

140BIT Preamble, (emphasis added)

141 BIT Art. 1.3

142 Schwenzer & Hachem, p. 422.

143 Ibid. 



153. Messrs Goodfellow and Straw do not qualify  as investors under Article 1.3, so they do not 

receive the protection of the current BIT.  Thus, Respondent submits that this Tribunal 

should not award moral damages to the Claimant for the infringement of the personality 

rights of Claimant’s executives.

154. In addition, Respondent asserts that Claimant has failed to provide any  evidence that the 

Investment itself was impacted negatively by the Respondent’s investigation and detention 

of Messrs Goodfellow and Straw. 

155. Respondent maintains that the award of moral damages is only  due to the presence of 

‘exceptional’ circumstances, and that there is a high threshold set for such an award. 

Respondent submits that the facts of the current dispute do not satisfy the high threshold 

for the award of such damages upheld by international arbitral tribunals.  

156. The tribunal in Lemire rejected the award of moral damages and stated that this is 

contingent on the satisfaction of a high threshold:

the Tribunal is of the opinion that [ ... ] the extraordinary tests required for 
the recognition of separate and additional moral damages have not been 
met in this case.144 

157. The tribunal elaborated on the threshold by discussing the prior case law pertaining to 

moral damages and noted that: 

as a general rule, moral damages are not available to a party injured by  the 
wrongful acts of a State, but that  moral damages can be awarded in 
exceptional cases, provided that

-the State’s actions imply physical threat, illegal detention or 
other analogous situations in which the ill-treatment contravenes 
the norms according to which civilized nations are expected to 
act;
-the State’s actions cause a deterioration of health, stress, 
anxiety, other mental suffering such as humiliation, shame and 
degradation, or loss of reputation, credit and social position; and
-both cause and effect are grave or substantial.145

144 Lemire [344].

145 Ibid, [333] (emphasis added).



158. Similarly, in Arif, the tribunal noted that ‘compensation for moral damages can only be 

awarded in exceptional cases, when both the conduct of the violator and the prejudice of 

the victim are grave and substantial’.146 Respondent draws the attention of the Tribunal to 

the fact that the cause and effect of state conduct must  be grave or substantial on order to 

merit the award of moral damages.

159. Respondent submits that the circumstances of the current case are not  ‘grave and 

substantial’147  enough to merit the award of moral damages and will illustrate this with 

reference to Arif. In that dispute the tribunal denied the award of moral damages by noting 

that the actions of Moldova: 

did not reach a level of gravity and intensity which would allow it to conclude 
that there were exceptional circumstances which would entail the need for a 
pecuniary compensation for moral damages.148 

160. Respondent asserts the high threshold in Arif is umet in the present dispute as there was no 

physical violence against Messrs Goodfellow and Straw. In Arif, moral damages were 

denied as there was a lack of ‘physical violence, armed threats, deprivation of liberty or a 

forceful taking of property’. 149  Similarly, as the executives in the present case did not 

‘suffer any physical harm’ the award of moral damages should be denied.150

161. Furthermore, considering the short duration of Messrs Goodfellow and Straw the Tribunal 

shall conclude that Claimant suffered no moral damages. The executives were detained on 

the 23 December 2010, and released on 3 January 2011, a period of less than twelve days. 

In Arif, the tribunal found that moral damages could not be awarded because claimant’s 

‘shops were allowed to open again and none of the employees suffered any prosecution’.151 

162. In conclusion, Respondent requests the Tribunal to deny the award of moral damages 

amounting to USD 1,000,000 requested by Claimant.

146 Arif [592] (emphasis added).
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PART SIX: LOSS OF SALES OF CAM’S SUBSIDIARIES DOES NOT CONSTITUTE A 
RECOVERABLE ITEM OF DAMAGES

163. Respondent submits that  the loss of sales by CAM’s subsidiaries located outside of 

Ruritania to FBI does not constitute a recoverable item of damages.

I. CAM’s subsidiaries do not qualify as ‘Investment’ as defined by the BIT

164. Respondent contends that  the definition of ‘Investment’ contained in the BIT does not 

allow for the inclusion of the loss of sales by CAM’s subsidiaries located outside of 

Ruritania. Thus, the loss of sales are not a recoverable item of damages. 

A. Sales of CAM’s Subsidiaries are Incompatible with BIT Definition of Investment

165. As set out in Article 1 of the BIT:

The term “Investment” means every asset which is directly or indirectly 
invested in accordance with laws and regulations of the Contracting State 
in which territory the Investment is made by  Investors of the other 
Contracting State.152 

166. Respondent submits that it  is clear that the definition of investment contained in the BIT 

only afford protection to assets located within the territorial limits of either Ruritania or 

Cronos. Thus, the economic benefits gained by  CAM’s subsidiaries located outside 

Ruritania, are not protected by  the BIT. Consequently, they are not a recoverable item of 

damages. 

B. Preamble of BIT is Incompatible with Protection of Investments Outside Contracting 
States

167. The preamble of the BIT supports a definition of investment that is territorially  bound as it 

notes that  the Contracting States intended to ‘create favourable conditions for Investments 

by Investors of either Contracting States in the territory of the other Contracting State’ in 

order to bring about ‘the prosperity of both nations and the welfare of their nationals’.153

152 BIT, Art. 1.1 (emphasis added).

153 BIT, Preamble (emphasis added).



168. Respondent asserts that the preamble of the BIT underscores the primacy  of promoting and 

protecting investment flows between Cronos and Ruritania. The protection of investment 

elsewhere is not mentioned. In fact, the territorially specified definition of investment is 

reiterated as the preamble states that the intent of the BIT is to ‘create favourable 

conditions for Investments by Investors of either Contracting States in the territory of the 

other Contracting State’.154 

169. Moreover, Respondent draws the Tribunal’s attention to the fact  that another of the main 

aims of the BIT, as noted in the preamble, is ‘the prosperity of both nations and the welfare 

of their nationals’.155 The protection of investments not located in either Contracting State 

is unable to bring about improvements in prosperity and welfare in Cronos and Ruritania. 

Thus, Respondent asks the Tribunal to recognise that the intent of the Contracting States, 

when drafting the BIT, was not the protection of investments located outside either 

Contracting State. As such, the Tribunal should conclude that the loss of sales of CAM’s 

subsidiaries does not constitute a recoverable item of damages. 

II. Damages May Not be Awarded for Losses Suffered by Subsidiaries

170. Respondent submits that international jurisprudence rejects the award of damages for 

losses incurred by suppliers of an investment. A case that exemplifies this approach is the 

ADM award. The dispute involved measures taken by Mexico to protect its sugar industry 

from competition as a result  of imported high fructose corn syrup (HFCS). The claimants 

asserted that a tax imposed by  Mexico violated NAFTA and sought damages for their 

inability to supply their Mexican subsidiaries with HFCS.

171. The tribunal rejected the claimant’s request for damages and pointed to the territorial 

specification contained in Chapter 11 of the NAFTA by noting that:

Chapter Eleven of the NAFTA applies to measures adopted or maintained 
by a Party relating to, inter alia “investments of investor of another Party 
in the territory of the Party”, and pursuant to Article 1101(1)(b) only 

154 BIT, Preamble (emphasis added)

155 Ibid.



measures relating to investments that are within the scope of Chapter 
Eleven should be covered.156

172. Thus, the tribunal refused to award damages to ADM. Accordingly, Respondent urges the 

Tribunal to recognise the similarities between the territorial specification in Chapter 11 of 

NAFTA and the current BIT, and conclude that the loss of sales of CAM’s subsidiaries do 

not constitute a recoverable item of damages.

156 ADM [273].



REQUEST FOR RELIEF

Respondent respectfully asks the Tribunal to find that: 

1. The Tribunal lacks jurisdiction over the claims pertaining to the acquisition of the shares 

and IP rights associated with FBI because Claimant does not qualify as an “Investor” and 

has not made an “Investment” which was bona fide.

2. The claims pertaining to the acquisition of the shares and IP rights associated with FBI are 

inadmissible because they are an abuse of process. 

3. The Tribunal lacks jurisdiction over the claims based on the alleged breach of the SPA 

because the ‘umbrella clause’ does not vest the Tribunal with jurisdiction over contractual 

claims and because Respondent is not a party to the SPA. 

4. The claims based on the alleged breach of the SPA are inadmissible because of the 

arbitration agreement contained in the SPA. 

5. Respondent did not violate any of its obligations under the BIT or international law. In 

particular, there has been no expropriation of CAM’s investment  because the MAB Act and 

the Ordinance are regulatory measures and there was no substantial deprivation. 

Furthermore, there was no breach of its FET obligations because the measures taken by 

Respondent were not  arbitrary, discriminatory, lacking due process, or confounding 

Claimant’s legitimate expectations. The measures are normal regulatory instruments, well 

within the state’s police powers.

6. Moral damages should not be awarded for the arrest of the CAM’s executives because 

Claimant failed to prove any damage.

7. The loss of sales by Claimant’s subsidiaries located outside of Ruritania does not constitute 

a recoverable item of damages. 

________________________________________________

Respectfully submitted on 22 September 2013 by

Team Bravo

On behalf of Respondent

THE REPUBLIC OF RURITANIA
________________________________________________


