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STATEMENT OF FACTS 

1. Claimant, Contifica Asset Management Corp. [“CAM” or “Claimant”], a company incor-

porated under the laws of the State of Cronos, with its principle place of business at 47B 

Framero Avenue, Univo, State of Cronos. 

2. Respondent - Republic of Ruritania [“Ruritania” or “Respondent”]. 

3. In 2007 Ruritania suffered a severe financial crisis which led to the government’s deci-

sion to privatize a number of assets. Within the framework of these events in the begin-

ning of 2008 decided to sell Freecity Breweries Inc. [“FBI”] to a private investor and an 

international tender was announced. 

4. Contifica Spirits won the tender on June 2008. On the same day Contifica Spirits and the 

State Property Fund of Ruritania [the “Fund”] entered into a share purchase agreement 

providing the acquisition of all shares in FBI for USD 300,000,000. 

5. On March 2010 all FBI shares were transferred from Contifica Spirits to Claimant on the 

basis of the intra-group restructuring as well as all the rights to the principal intellectual 

property used by FBI were acquired by CAM on the same day. 

6. On 20 November 2010 the Parliament of Ruritania adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act [“MAB Act”] which introduced some measures 

aimed to prevent the excessive consumption of alcoholic beverages. 

7. On 15 June 2011 the Human Health Research Institute [“HRI”], a government-funded 

institution, released a report proving that Methyldioxidebenzovat, an active chemical in-

gredient found in Reyhan concentrate can cause cardiac complications to its consumers. 

The report was based on a reliable research conducted by the HRI. 

8. Following that research on 30 June 2011, the Ministry of Health and Social Security 

adopted an ordinance where it ordered all beverages containing Reyhan concentrate to be 

marked accordingly. 

9. On 1 December 2011, the Prosecutor’s Office of Ruritania launched an investigation 

against Messrs. Goodfellow and Straw since it possessed the information about bribery of 

the officials of the Fund connected with the acquisition of the FBI shares. 

10. On 23 December 2011 the police detained Messrs. Goodfellow and Straw in the Freecity 

International Airport in order to stop them from fleeting justice. 
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11. Both Messrs. Goodfellow and Straw were released from the the Freecity International 

Airport on 3 January 2012. 
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ARGUMENTS 

I. THE TRIBUNAL LACKS JURISDICTION OVER THE CLAIMS SUBMIT-

TED BY CAM AND THOSE CLAIMS ARE INADMISSIBLE IN LIGHT OF 

THE FACTS SURROUNDING ACQUISITION OF THE SHARES IN FBI BY 

CAM 

12. Article 8 of the Cronos-Ruritania BIT [“the BIT”] provides that “disputes concerning In-

vestments between a Contracting State and an Investor of the other Contracting State” 

may be submitted to DIS for international arbitration.  

13. Respondent submits that the Tribunal lacks jurisdiction (A) ratione personae and (B) 

ratione materiae over the claims put forward by CAM and in any event (C) those claims 

are inadmissible. 

A. The tribunal does not have ratione personae jurisdiction 

14. To be an investor under the Article 8 of the BIT the entity has to be incorporated in 

Cronos. Although on the face of the claim it may appear that CAM satisfies that require-

ment, there are clear indications of the treaty shopping in Contifica’s conduct. It follows, 

that the control test has to be applied here in order to determine the true nationality of 

claimant.
1
  As noted by Professor Emberland a purposive application of the control test is 

“presumably the most appropriate remedy to potential forum-shopping.”
2
 Application of 

the control test normally requires the Tribunal to pierce the corporate veil.
3
  

15. In Barcelona Traction ICJ confirmed that the lifting of the corporate veil may be applied 

in the context of international law,
4
 provided there is evidence of misuse of the privileges 

of legal personality. Here, misuse by Contifica of its legal persona may be inferred from 

the restructuring which was conduced in breach of (1) nemo plus principle with strong 

evidence of (2) bad faith in Contifica’s conduct. 

1. The restructuring contradicts the nemo plus principle 

                                                 
1
 M.Emberland, p.46. 

2
 M.Emberland, p.53. 

3
 TSA, §147. 

4
 Guinea, §61, 206-323; Dissenting opinion of the chairman of the tribunal in Tokios Tokelés. 
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16. In Banro
5
 the Canadian company attempted to gain the access to the ICSID jurisdiction 

via its American subsidiary. The Tribunal has denied jurisdiction applying principle nemo 

plus iuris transferre potest quam ipse habet (no one can transfer a greater right than he 

himself has). 

17. Here, the facts are similar, except, there are three companies involved in the scheme. The 

real party to the dispute is Contifica Enterprises, incorporated in Prosperia.
6
 The shares in 

FBI have been originally acquired by its subsidiary, Contifica Spirits, incorporated in 

Posteriana.
7
 Neither Posteriana, nor Prosperia have an investment agreement with 

Ruritania. Two years after the acquisition of FBI by the Contifica Spirits assigned its 

rights and obligations under the SPA to CAM,
8
 another subsidiary of Contifica Enterpris-

es, which is now acting as Claimant.
9
 Thus, Ruritania asks the Tribunal to apply the nemo 

plus principle as stated in Banro,
10

 and find that Contifica could not effectively assign its 

claim to a Cronosian subsidiary,CAM.  

2. The restructuring was not a bona fide transaction 

18. In Phoenix the Tribunal found that the claimant made an investment not for the purpose 

of engaging in economic activity but  and, subsequently, has denied jurisdiction due to 

the fact that there was no protected investment.
11

 Here, Mr Straw’s letter to Mr 

Goodfellow
12

 shows that similarly to Phoenix the transfer of shares was made “solely for 

the purpose of getting involved with international legal activity.”
13

 

19. The letter concerned the transfer of certain assets to CAM. Those assets could only be the 

shares in FBI, since he himself is General Counsel of FBI and a member of the Board of 

Directors of CAM and Mr Goodfellow, is the CEO of FBI and an employee of Contifica 

                                                 
5
 Banro. 

6
 Statement of Claim, §4. 

7
 Statement of Defense, §4. 

8
 Procedural Order No.2, §16. 

9
 Statement of Claim, §2. 

10
 Banro. 

11
 Phoenix, §142. 

12
 Pursuant to the laws of Ruritania this letter once disclosed to the Ruritanian authorities can be used by 

Ruritania for any purpose, including the present proceedings . Statement of Defense, §8.Statement of Defense, 

§8. 
13

 Phoenix, §142. 
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Spirits and Contifica Enterprises PLC,
14

 and from the fact that the subsequent restructure 

took place less than a month after the letter was sent. 

20. In the letter, Mr. Straw has described the dividends, royalty payments and income re-

ceived from sale of shares as merely “acceptable”. However, Mr. Straw seemed to con-

sider  “the respective jurisdiction” to be “particularly important”, for “achieving further 

protection of Contifica Group”.  Finally, he proposed the choice “between Cronos, Dela-

ware and Switzerland,” all of which, unlike Prosperia or Posteriana, have existing BIT’s 

with Ruritania.
15

 It follows, that the true purpose of the restructuring was not engaging in 

economic activity but enabling Contifica to “buy into” the present arbitration on the best 

terms possible.  

B. The Tribunal lacks ratione materiae jurisdiction 

21. Ruritania submits that here the Tribunal shall interpret term “investment” taking into the 

consideration (1) the object and purpose of the BIT and (2) the timing of Contifica’s re-

structuring and find that there is no covered investment. 

1. Contifica’s “investment” was made contrary to the object and purpose of the 

BIT. 

22. Article 31 of the VCLT
16

 provides that one of the primary guides for interpretation of the 

BIT, is its object and purpose, ascertainable through the treaty’s Preamble.
17

 The Pream-

ble of the BIT unambiguously links investments to “the prosperity of both nations and the 

welfare of their nationals.”
18

  

23. After Contifica’s acquisition of FBI, the output of the brewery grew up to to 130,000,000 

decaliters per annum.
19

 Recent WHO Report has identified numerous governmental costs 

attributable to alcohol including: health costs, premature mortality, absenteeism, unem-

ployment, damage from crime and traffic crashes, provision of health, criminal justice 

                                                 
14

 Procedural Order No.2, §21. 
15

 Procedural Order No.3, §7. 
16

 VCLT, Article 31. 
17

 Lauder, §292; MTD, §104,105; Siemens, §81; CMS, Award, §274; Noble Ventures, §52; Aguas, §153, 240–

247; Continental Casualty, §80; Saluka, §299. 
18

 The BIT, Preamble. 
19

 Statement of Claim, §8. 
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and fire and social work services.
20

 In 2003, the total cost of alcohol to EU alone was es-

timated as high as €980bn.
21

 Thus, the overall contributions to the prosperity and welfare 

flowing from the Contifica’s activities in Ruritania has been overwhelmingly negative. 

2. The timing of the restructuring conducted by Contifica indicates abuse of pro-

cess 

24. The validity of nationality planning is primarily dependent on the time of the restructur-

ing.
22

 Pac Rim decision established that there is a dividing line distinguishing the legiti-

mate nationality planning from the treaty shopping conducted in bad faith. It occurs when 

the relevant party can see an actual dispute or can foresee a specific future dispute.
23

 

25. The New Way party has won Ruritanian Parliamentary elections in January 2010
24

.
25

 The 

party’s hard stance towards marketing and sale of alcohol has been widely discussed
26

 in 

the media during the course of elections and was part of the party’s manifesto.
27

 New 

Way’s victory was virtually certain, according to the surveys conducted during the elec-

tions campaign.
28

 

26. 1 March 2010 Mr. Straw wrote to Mr. Goodfellow advising to “implement the restructur-

ing quite quickly.”
29

 The shares in FBI have been transferred to CAM on 17 March 2010, 

two months after the elections. At that point, it was well past the dividing line.
30

 CAM 

must have anticipated the specific future dispute following from the inevitable change in 

policy towards alcohol industry.
31

 It follows, at the time of the transfer that CAM was 

about to enter in a clearly foreseeable dispute. 

                                                 
20

 Second report / WHO Expert Committee on Problems Related to Alcohol Consumption. §21 (WHO technical 

report series; no. 944) 2006: Geneva, Switzerland. 
21

 Anderson, p.2.  
22

 Screuer  Nationality Planning, Fordham Conference, London, 27 April 2012 p.18. 
23

 Pac Rim, §2.99. 
24

 Statement of Defense, §6, Statement of Claim, §7. 
25

 Procedural Order No.2, §19. 
26

 Procedural Order No.2, §9. 
27

 Statement of Defense, §6. 
28

 Procedural Order No.2, §19. 
29

 Statement of Defense, Exhibit RX1, Memorandum. 
30

 Pac Rim §2.99. 
31

 Uchkunova. 
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27. Oveall, Ruritania submits that the Tribunal has to pierce CAM’s corporate veil and find 

that the real Claimant in these proceeding is Contifica Enterprises which, being incorpo-

rated in Prosperia, does not have standing before the present Tribunal.
32

 

C. Contifica’s claims are inadmissible since it failed to seek redress in Ruritanian 

courts 

28. In the ELSI ICJ observed that the local remedies rule is such a fundamental principle of 

international law that it cannot be excluded except by express words having that effect.
33

 

Since there is no provision in the BIT expressly excluding the obligation to exhaust local 

remedies, it has to be assumed that here the reference to arbitration is subject to the rule.
34

 

The Tribunal in Generation Ukraine held that the failure to seek redress from national au-

thorities disqualifies the international claim since the existence of expropriation is doubt-

ful in the absence of a reasonable attempt to seek redress.
35

 It follows, that as there was 

no attempt on the part of Contifica to resort to local courts, which means that claims 

should be held inadmissible by the Tribunal. 

 

II. IN THE LIGHT OF THE CIRCUMSTANCES SURROUNDING THE CASE THE 

PRESENT TRIBUNAL DOES NOT HAVE JURISDICTION OVER CAM’S CLAIMS 

BASED ON THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT 

BY THE STATE PROPERTY FUND OF RURITANIA AND THOSE CLAIMS ARE 

INADMISSIBLE  

29. Ruritania submits that the Tribunal lacks jurisdiction over any claims arising out of the 

Share Purchase Agreement between the Fund and Contifica Spirits S.p.A. [“SPA”] and 

that in any event, those claims are inadmissible. The submission is based on the follow-

ing propositions: (A) the conduct of the Fund may not be prima facie attributed to the 

Ruritania, (B) Contifica is trying to improperly bring a purely contractual dispute to in-

ternational investment arbitration, (C) the claim has to be held inadmissible due to the 

                                                 
32

 Vacuum Salt, §36. 
33

 Adler, p.39. 
34

 Sornarajah, p.282. 
35

 Generation Ukraine, §20-30; EnCana, §194; Waste Management, §97. 
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presence of express dispute settlement clause, (D) Contifica will not be able to rely on the 

most - favored nation (MFN) clause. 

30. Article 9.2.1 of the SPA provides that: 

“To the best of [the Fund’s] knowledge the products of the Brewery do not 

pose any risks to the consumers, other than those which are ordinary for simi-

lar alcoholic beverages.” 

31. Ruritania may only be held liable under the Article 9.2.1 if it is a party to the SPA. In 

other words, the conduct of the Fund has to be attributable to Ruritania.
36

 Thus, Ruritania 

pleads that the issues of attribution be prima facie
37

 decided by the present Tribunal at the 

jurisdictional stage in accordance with
 
the universally accepted

38
 standards of attribution 

as expressed in the ILC's Articles on State Responsibility.  

A. Conduct of the Fund may not be prima facie attributed to Ruritania 

1. The Fund is not an organ of the State 

32. ILC Article 4 provides that the conduct of any state organ, will be attributable to the State 

under international law. The Tribunal in Noble Ventures
39

 opined that this rule has to be 

applied only in regard of the so-called de jure organs which have been expressly entitled 

to act for the State within the limits of their competence. There the tribunal held that as 

the entities in question were “legal entities separate from the Respondent, it is not possi-

ble to regard them as de jure organs.”
40

 Since the Fund is legally separate from 

Ruritania,
41

 it is not a de jure organ. 

33. The tribunal in Maffezini held that there is no presumption of an entity being an organ of 

the State
42

 even where the State has created it, particularly if it was intended to operate in 

the private sector. Therefore, although the Fund was established by an Act of Parlia-

ment,
43

 that does not automatically make it an organ since it was clearly intended to oper-

                                                 
36

 E.Roucounas, p.391-392. 
37

 Maffezini, §71-89. 
38

 Loewen, §149; Saipem S.p.A., §148; Jan de Nul, §156; Biwater, §479; M.C.I., §225; F-W Oil, §69. 
39

 Noble Ventures, §69. 
40

 Noble Ventures, §69. 
41

 Statement of Defense, §11. 
42

 Maffezini, §84. 
43

 Procedural order No.2, §5. 
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ate in private sector being capable of concluding commercial agreements, such as SPA in 

this case, with private companies.  

34. In Rumeli,
44

 the Tribunal found that the possibility that the proceeds of any award might 

be remitted to the Turkish Treasury did not deprive the claimants of their status as com-

mercial entities. Similarly, the provision for all assets and liabilities of the Fund to pass to 

Ruritania in the event of its dissolution only indicates the Fund’s existence as a part of 

the broad apparatus and may not deprive the Fund of its commercial status of a mere in-

strumentality. 

2. The Fund has not exercised governmental authority 

35. ILC’s Article 5 provides that the State shall be liable for the conduct of an instrumentality 

which is not a de jure organ but which is empowered by the law of that State to exercise 

elements of governmental authority provided that entity is acting in that capacity in the 

particular instance. As Professor Schreuer asserts, the acts of the instrumentalities are 

not in principle attributable to states.
45

  Attribution of conduct of all entities somehow re-

lated to the State would require States to exercise an unacceptable degree of control over 

their citizens.
46

 

36. In Jan de Nul,
47

 the Tribunal held that not only the powers of the entity in general, but al-

so the specific act in question has to be taken into account. Here, the specific act involved 

the sale of the shares of FBI. The Fund has transferred the shares to the private entity 

Contifica Spirits, in a clear-cut case of commercial transaction.
48

 The shares in FBI were 

then sold to Contifica for the market price of USD 300,000,000.
49

 

3. Ruritania has not exercised a sufficient degree of control over the Fund. 

37. Under the Article 8 ILC, in order to be attributable, a conduct has to be expressly author-

ised by state.
50

 In Nicaragua
51

 the fact that the leaders of the militant contra force were 

                                                 
44

 Rumeli, §325– 8. 
45

  See Schreuer, Principles of International Investment Law. P.Mayer, “La neutralisation du pouvoir normatif 

de l’État en matière de contrats d’État” (JDI, 1986). 
46

 Caron, pp.109-127. 
47

 Hamester, §202. 
48

 The Share Purchase Agreement. 
49

 Statement of Claim, §7. 
50

 Bishop, pp.799–831. 
51

 Nicaragua, §115. 
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selected by the US was held to be insufficient for attribution.
52

 Hence, the fact that the 

principal managing bodies of the Fund, are both appointed by Ruritania
53

 is similarly in-

sufficient. 

38. Professor Gaillard argued that commercial activities of States, are ran through entities 

which have autonomy in their management.
54

  The Fund’s autonomy and the lack of the 

effective control may be inferred from the language of the submissions. The words that 

the Fund “may make periodic distributions” to Ruritania; the Fund “decided to sell the 

brewery”
55

 and, the allegations of an attempted bribery of the Fund’s executives,
56

 which 

would have been pointless if those officials did not have a decision-making power, are 

clear indicators of the Fund’s genuine autonomy of management and lack of control over 

the Fund’s activities by the government. 

39. Overall, the Tribunal may not have ratione personae jurisdiction over the claim arising 

out of the alleged breach of the SPA, since the Fund’s conduct is not attributable to 

Ruritania. 

B. Contifica is trying to improperly bring a purely contractual dispute under interna-

tional investment arbitration 

40. In Vivendi v. Argentina it was established that breaches of contract and breaches of treaty 

ultimately relate to independent standards.
57

 That position is supported by other ICSID
58

 

awards, and is widely shared by academic opinion.
59

 For instance, the ILC’s commentary 

is categorical in asserting that the breach by a State of a contract does not as such entail a 

breach of international law.
60

  

41. In Joy Mining  the claim concerning the bank guarantee  was dismissed as “the magni-

tude of the alleged violation” was not nearly enough to “trigger the Treaty protection.”
61

 

Contifica’s claim is purely contractual
62

 as opposed to much more general claims, for 

                                                 
52

Nicaragua, §112. 
53

 Procedural order No.2, §5. 
54

 Gaillard, p.188. 
55

 Statement of Claim, §6. 
56

 Statement of Claim, §22. 
57

 Vivendi, §101. 
58

 Impregilo S.p.A. v. Pakistan, §260, 297. 
59

 J.Gill, p.403; P.Mayer, pp.36-37. 
60

 Crawford, p.96. 
61

 Joy Mining, §81. 
62

 Statement of Claim, §29. 
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instacnce, for obligation “to respect the standards of protection of foreign investments 

embodied in the Treaty.”
63

 The BIT is an international agreement establishing certain du-

ties of an international nature. It follows, that the dispute resolution procedures (including 

UNCITRAL Arbitration Rules) provided in it shall apply only to international law claims 

and not to purely contractual disputes. 

42. The so - called “umbrella clause”
64

 in the Article 6.2 of the BIT provides that: 

43. “Each Contracting State shall fulfill any other obligations it may have entered into with 

an Investor or an Investment of an Investor of the other Contracting State.”  

44. In SGS v. Pakistan
65

 the Tribunal rejected the Claimant’s contention that an umbrella 

clause elevated contractual breaches to breaches of the treaty. As the Tribunal pointed 

out, if such an extensive meaning was to be given to the clause, it would render the care-

fully negotiated provisions of the investment treaties nugatory. The tribunal in El Paso 

concluded that the investors “will not use appropriate restraint if the Tribunals offer them 

unexpected remedies”. Thus, Ruritania submits that it is not possible for the Tribunal to 

find that it has jurisdiction based on the Art 6.2 of the BIT, since that would mean offer-

ing unexpected remedies to Contifica, rendering carefully negotiated provisions nugatory 

and opening the doors to potentially unlimited number of foreign companies claiming to 

have made an investment in Ruritania. 
66

 

45. Thus, the Respondent submits that the Tribunal lacks jurisdiction ratione materiae since 

the alleged infringement of the guarantee does not constitute a violation of the BIT. 

C. The claim has to be held inadmissible due to the presence of express dispute set-

tlement clause 

46. Art 14.2 of the SPA. It provides that: 

“All disputes arising out of or in connection with the present Agreement shall be final-

ly settled under the Rules of Arbitration of the International Chamber of Commerce...”  

47. Ruritania submits that the Article 14.2 is a binding obligation, incumbent on both parties, 

to resort exclusively to ICC in order to resolve any dispute in connection SPA.  

                                                 
63

 Pan American, §110. 
64

SGS v. Philippines, SGS v. Pakistan. 
65

 SGS v. Pakistan. 
66

 Pan American. 
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48. In SGS v. Phillipines the tribunal held that by default the tribunals should give effect to 

the dispute resolution clause negotiated by the parties, unless they are bound ab exteriore, 

not to do so.
67

 Here, the BIT provisions may not override the exclusive jurisdiction 

clause.  

49. Firstly, Article 6.2 of the BIT is a general provision, applicable to “any obligations.” It 

was not concluded with any specific investment or contract in view.
68

 The maxim 

generalia specialibus non derogant does not allow for a general provision like that to 

have the effect of overriding specific provisions of particular contracts, freely negotiated 

between the parties. Professor Schreuer asserted, that a contract containing a forum selec-

tion clause that is more specific in relation to the parties and to the dispute should be giv-

en precedence over a document of more general application.
69

 

50. Secondly, in SGS v. Philppines it was held that the provisions of the BIT could not over-

ride specific and exclusive dispute settlement arrangements made in the investment con-

tract itself, unless clearly expressed to do so.
70

 BIT is, at its heart, an investment protec-

tion agreement, a framework treaty, intended by the States Parties to encourage private 

enterprise.
71

 It was never intended to override or replace the actually negotiated contrac-

tual arrangements, which are a product of an arms-length bargain of the parties. 

51. Thirdly, in Dredging Claim the Tribunal held that where a claimant gave a written con-

sent to the contractual forum selection clause, and then purposefully ignores it by apply-

ing in such matters for remedies under broadly applicable treaties, he would be held 

bound by his contract.
72

 Therefore, Contifica lacks the power to seize an UNCITRAL tri-

bunal in order to enforce provisions of the SPA when its very act of doing so is itself a 

violation of its own obligations under that Agreement. In Dredging Claim, the forum se-

lection clause was held to have a binding effect on the parties. Here, the ICC tribunal has 

been voluntarily chosen by the parties and is just as independent as DIS. Thus, Contifica 

cannot claim that the SPA was not a bona fide agreement strong - arming the investor to 

conduct proceedings under the local legislation biased in favor of the State. By contrast, 

an attempt of the Contifica to bypass certain provisions of SPA while relying on other is 

a clear evidence of bad faith on the part of the Claimant. 

                                                 
67

 SGS v. Philippines, §138. See also Saluka, §47-48; Vivendi, §98. 
68

 The BIT, Preamble. 
69

 Schreuer, p.362. 
70

 SGS v. Philippines, §141. 
71

The BIT, Preamble.  
72

Dredging Claim, §23. 
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52. Fourthly, in ICS v. Argentine, the Tribunal held that when the investor initiates dispute 

resolution proceedings it is too late for him to vary the terms of the original agreement.
73

 

For Ruritania Article 14.2 represents a real and genuine agreement, which resulted from a 

competitive tender and bidding process.
74

 Thus requirement of prior submission ICC is a 

critical substantive requirement that may not be simply bypassed by the Contifica when-

ever it finds it convenient. 

53. Overall, the claim under the art 9.2.1 of the SPA is inadmissible due to the presence of a 

subsisting freely negotiated and valid contractual disputes provision in Article 14.2 of the 

SPA. 

D. Contifica will not be able to rely on the most-favoured nation (MFN) clause under the 

Article 6.1 of the BIT 

54. Article 6.1 of the BIT promises most favoured nation (MFN) treatment to Cronos’s in-

vestors, vis - a - vis certain other foreign investors provided that obligation for favorable 

treatment arise under “legislation of [Ruritania] or international obligations.” There are 

two investment treaties, which could qualify as international obligations of Ruritania.
75

 

Contifica, however, may use neither of them, in order to bypass the requirements of ei-

ther jurisdiction or admissibility. 

55. MFN clause cannot incorporate by reference dispute settlement provisions unless the 

clause clearly and unambiguously indicates that the contracting parties intended this ef-

fect.
76

 In Maffezini, the Tribunal held that if the agreement provides for a particular arbi-

tration forum, such as ICC this option cannot be changed by invoking MFN, in order to 

refer the dispute to a different system of arbitration.
77

 The MFN clause of the BIT does 

not “clearly and unambiguously” indicate that it should be interpreted to replace one 

means of settlement with another.
78

 Therefore, here the MFN clause does not apply to 

“all matters governed by the treaty” so that it cannot be extended to dispute resolution.
79

 

  

                                                 
73

 ICS, §272.  
74

 Statement of Claim, §6,7. 
75

 Procedural Order No.3, §7. 
76

  Plama Ltd, §223; Berschader, §181; Wintershall, §17; Salini, §118-119; Telenor, §89-95. 
77

 Maffezini, §63. 
78

 Wintershall, §167. 
79

 Impregilo S.p.A. v Argentine, §110,103. 
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III. RURITANIA DID NOT VIOLATE ANY OBLIGATIONS UNDER THE BIT OR 

INTERNATIONAL LAW BY IMPLEMENTATION OF THE MAB ACT AND THE 

MHSS ORDINANCE 

56. Claimant stated that as a result of adoption of the MAB Actand the Ministry of Health 

and Social Security Reyhan ordinance [the “Ordinance”] CAM suffered damages.
80

  

57. With respect to Claimant's allegations Respondent submits that all the challenged actions 

are ‘within the scope of state's police and regulatory authority’
81

: (A) Ruritania’s actions 

cannot be considered as indirect expropriation; (B) There were no violations with respect 

to Claimant’s trademarks and trade dress; (C) Ruritania did not violate fair and equitable 

treatment obligation; (D) Ruritania did not violate full protection and security guarantee.  

A. Ruritania’s actions cannot be considered as indirect expropriation 

58. Article 4 of the BIT protects investments from any form of expropriation.
82

 De facto or 

indirect expropriation can be defined as ‘measures that do not involve an overt taking but 

that effectively neutralize the benefit of the property of the foreign investor’.
83

 Respond-

ent submits that a de facto expropriation of Claimant’s investments in FBI did not take 

place as a result of the MAB Act’s and the Ordinance's implementation.
84

 Respondent in-

sists that these measures constitute legitimate regulatory measures which are commonly 

accepted non-compensable actions falling within State’s police or regulatory power. 
85

  

59. Therefore, Respondent is going to prove that its measures constitute legitimate exercise 

of its powers because: (1) the degree of Respondent’s interference Claimant’s investment 

is not excessive; 1) the BIT’s criteria to a legal expropriation are satisfied in Respondent’s 

actions.  

1. The degree of Respondent’s interference with Claimant’s investment is not ex-

cessive 

60. In Tippets case it was stated that a deprivation or taking of investor’s property can occur 

                                                 
80

 Statement of Claim, §28. 
81

 Statement of Defense, §13. 
82

 The BIT, Article 4. 
83

 CME, Partial Award, §604; Similar in: Dolzer&Stevens, p.99; P.Muchlinski, pp.421-422. 
84

 Statement of Claim, §27-28. 
85

 P.Muchlinski, p.432; Saluka, §263. 
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if State interferes ‘in the use of property or with the enjoyment of its benefits’.
86

 Two el-

ements of interference’s degree are to consider: (a) the intensity of interference; (b) the 

effect of interference.
 87

 

a. Respondent’s interference with Claimant’s investment is not intensive  

61. A minor interference with property rights is not enough for expropriation.
88

 The interfer-

ence is intensive if it is ‘sufficiently restrictive to support a conclusion that the property 

has been ‘taken’’.
89

 It is underlined by many arbitral tribunals that a required substantial 

loss of control over investment is absent, and, consequently, there is no expropriation.
90

  

62. The case at hand is similar to Pope&Talbot, where the government restricted claimant’s 

ability to use its investments.
91

 In Pope&Talbot there was no a required ‘level of expro-

priation’ as claimant still had an opportunity to export huge amounts of softwood lum-

ber.
92

 The analogy is that Claimant in the present case also has an opportunity to sell beer 

if it comply with the new regulations.  

63. It was also stated in Feldman that a decrease in profit does not necessarily lead to expro-

priation. In that case claimant’s ability to sell cigarettes was restricted by the government 

and less profit was received, however, claimant was not deprived of its investment’s con-

trol. Consequently, there was no ‘taking’.
93

 In the present case Claimant has harmful 

product’s enterprise which brings together these two cases. 

64. Moreover, as Professor Ch.Shreuer noticed, a deprivation or interference should relate to 

the whole investment, its significant part or to the reasonably expected economic benefits 

from it.
94

 Thus, the degree of interference is low also because it relates not to the whole 

or to significant part of Claimant’s investment, but to very limited sectors. This conclu-

sion could be proved by the following facts: 

1) Section 6. The advertisement restrictions under Section 6 of the MAB Act concern on-

                                                 
86

 Tippets, §219, 225. 
87

 S.D.Myers, §282-283; Ch.Shreuer, ECT, §80; R.Dolzer, ELJ, p.79 (2002); Metalclad, §103; Wena Hotels, 

§99; CME, Partial Award, §606; Tecmed, §115. 
88

 P.Muchlinski, p.438;  Pope&Talbot, §88. 
89

 Pope&Talbot, §102; Nycomb §4.3.1. 
90

Impregilo S.p.A. v. Pakistan, §279; Pope&Talbot, §88, 96, 102; Occidental, §89; Gami, §133; CMS, §260,262; 

Azurix, §322. 
91

 Pope&Talbot, §102. 
92

 Pope&Talbot, §102. 
93

 Feldman, §152. 
94

 Ch.Shreuer, ECT, §81. 



 

16 
 

ly the comparison of alcohol with ‘a healthy way of life’.
95

 Claimant is free to market 

its production but not at sporting events and with no mention of a healthy lifestyle. 

Thus, the sphere of restriction is very narrow.     

2) Section 7. Seventh section’s restrictions to the serving of alcohol only in premises and 

during daytime
96

 is a commonly accepted States’ practice
97

, therefore, cannot be con-

sidered as significant interference with the investments. Such regulations can be found 

in legislation of the United Kingdom, South Australia, Estonia.
98

  

3) Section 8. New requirements to the label of alcohol enshrined in Section 8 with re-

spect to its color
99

 does not preclude investors from using their devised specific de-

sign. These requirements concerns every alcohol seller and do not reduce opportuni-

ties to compete with each other for consumers.   

Section 8 and Reyhan. Although, FREEBREW is the most popular FBI’s brand, 

changes in its production do not constitute significant interference, because FBI has a 

number of other brands, including RURILITE and HILLMAGORE STOUT.
 100

  Pro-

hibition of more than 0.5l bottles for alcohol and Reyhan’s warning requirement did 

not have a serious interference because only FREEBREW is sold in 0.8l bottles and 

contains Reyhan.
101

  

65. Consequently, as in CMS, in the current case ‘the investor has full ownership and control 

of the investment’.
102

  

b. The effect of Respondent’s interference with Claimant’s investments is not ex-

cessive  

66. As Professor R.Dolzer noticed the key criteria in determination of whether expropriation 

has taken place is the effect of adopted measures.
103

 This view is supported in arbitral 
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practice.
104

  

67. A foreign investor is not insured against ordinary commercial risks by investment trea-

ties.
105

 It was stated in  Feldman that government is able to change laws in order to adopt 

to changing ‘social considerations’ that can make some investments ‘less profitable’ or 

‘uneconomic to continue’.
106

 In Saluka foreign investment was ruined as a result of regu-

latory measure, however it was concluded that prohibition of expropriation provision was 

not violated.
107

 

68. The effect of Respondent’s actions in the case at hand also is not expropriatory. Adopted 

legislation should be considered as ordinary commercial risk. In the present case Claim-

ant’s reduce in revenue was not because regulations, but because of its own fail to prevent 

losses, since Claimant knew or ought to have known about the tendency in Ruritania of 

healthy lifestyle. First of all, election manifesto of the leading Ruritanian party with alco-

hol programme discussion was available before the purchase of FBI.
108

  Secondly, the 

MAB Act’s draft was available for half of a year before its implementation.
109

  The Ordi-

nance did not lead to significant losses as well, because only one FBI’s brand contains 

it.
110

   

69. As a result, the degree of Respondent’s interference with the Claimant’s investment is not 

excessive. 

2. The BIT’s criteria to a legal expropriation are satisfied in Respondent’s actions  

70. It is crucial to consider the definition of a legal indirect expropriation because it defines 

‘the scope of the State’s power’ to enter new laws and regulations ‘where compensation 

may fall due’.
111

 In Article 4(1) of the BIT the criteria to a legal expropriation are enu-

merated: 

(a) Public purpose of the measures; 

(b) Non-discriminatory character of the measures; 
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(c) Compliance with a due process of law; 

(d) Providing of a compensation.
112

  

71. Moreover, in Methanex these criteria were supplemented by absence of ‘specific com-

mitments’ to a foreign investor about refraining from regulations to constitute a legitimate 

regulatory measure.
113

 

72. Respondent believes that enumerated criteria are satisfied in its actions. 

a. Respondent’s measures are based on public purposes 

73. Following a reached consensus in arbitral practice, any regulatory measure should be 

based on legitimate objectives not to be treated as indirect expropriation.
114

 Such 

measures as trade restrictions
115

, public health
116

, ‘general welfare’
117

 are always consid-

ered to be legitimate. 

74. In the present case the reasons for regulatory measures adopted, i.e. trade restrictions by 

the MAB Act and the Ordinance, constitute bona fide regulations based on social consid-

erations. These measures are aimed to protect people's health.
118

  

75. With respect to the MAB Act, Respondent emphasizes that its purposes are to solve prob-

lems concerning alcohol addiction and exposure of the youth to alcohol and to break the 

chain of association between sporting events, healthy style of life, athletic excellence and 

alcohol.
 119

 There are many examples in world practice when it is prohibited to market 

any alcoholic beverages and to serve it at any place including sports events during night 

hours.
120

 

76. Changes in trademarks of beer and alcohol containers regulations are guided by the same 

motives, as attractiveness of the package is reduced by such requirements. Moreover, the 

World Health Organization has a numerous reports about effectiveness of such re-

strictions.
121

 As it was stated in The Global Strategy to Prevent Alcohol’s Harmful Effects 

                                                 
112

 The BIT, Article 4(1). 
113

 Methanex, §7. 
114

 P.Muchlinski, p.433; S.D. Myers, §281; Saluka, §255,262. 
115

 I.Brownlie, p.509. 
116

 Exchange of letters on expropriation, §4(b). 
117

 Saluka, §263. 
118

 Statement of Defense, §13. 
119

 Statement of Defense, §14. 
120

 The UK Act; The Australian Act; The Estonian Act; The Russian Act. 
121

 Global status report; WHO’s Reccomendations. 



 

19 
 

policy interventions with the sphere of alcohol production and sale are necessary to re-

duce consumption and harmful effects of alcohol.
122

 

77. The Ordinance’s purpose is to implement people’s right to freedom of information
123

, to 

let them know about real health risks from consumption of Reyhan. As in Guerra case, 

Ruritania is obliged to provide people ‘at-risk’ with information about Reyhan.
124

 Re-

spondent did not include any commitments in the BIT about non-adoption of similar 

measures, thus, the Ordinance’s adoption should be considered as usual practice of any 

state.  

78. With respect to inaccuracies identified by a scientist who was chosen and paid by Claim-

ant
125

, Respondent pays attention to the fact that this scientist did not disprove the con-

clusion about FREEBREW higher risks to health than ordinary beer possess.
126

 There-

fore, the Ruritanian government found it appropriate to warn the citizens about the risks, 

until the contrary is proved. 

79. Consequently, public purpose requirement is satisfied in Respondent’s measures. 

b. Respondent’s measures have non-discriminatory character 

80. Respondent submits that the MAB Act and the Ordinance do not have discriminatory 

character or effect. This point will considered in a more detail within the framework of 

fair and equitable treatment’s compliance with discussion.  

c. Respondent’s measures were adopted in accordance with due process of law 

81. Criterion of due process of law can be violated by such ways as ‘failure to provide notice 

of fair hearing, non-compliance with local law, or failure to provide means of a legal re-

dress’.
127

  

82. In the present case there was no breach of a due process requirement as procedure of the 

measures’ adoption was complied with.  All the necessary events before adoption of the 

MAB Act were carried out.
128

 Moreover, investors’ right on fair hearing was exercised 
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during the parliamentary debate where the Association of Alcoholic Beverages Producers 

and Importers’ objections to adoption of the MAB Act were discussed.
129

 

83. Both Parties agreed that during adoption of the Ordinance no violations of procedure 

were indicated.
130

 The challenged reasonableness of the MHSS’s decision to take such 

measures is not a part of a procedure of the measures’ adoption. Thus, the Ordinance was 

adopted in accordance with due process of law.  

d. Respondent is not obliged to pay compensation 

84. Claimant also argued that Respondent failed ‘to pay a fair compensation for the damages 

caused’.
131

 It is impossible to provide compensation for every State’s action that has un-

favorable effect on the investor’s business because this would significantly limit State’s 

sovereignty in making laws for the benefit of its people.
132

  

85. As it is considered above, Ruritania’s actions constitute legitimate regulatory measures 

which do not give rise to a compensation claim. Thus, Respondent is not obliged to pay 

compensation for the expropriation as its actions constitute non-compensable measures. 

B. There were no any violations with respect to Claimant’s trademarks and trade 

dress 

86. The MAB Act provides that all trademarks/brands of beer shall be written in the same 

font and color as all other text on the label.
133

 The Ordinance provides for a “health risk” 

label to be put on some of the FREEBREW products.
134

 Those “plain packaging” 

measures have been adopted pursuant to legitimate public health goal
135

 and do not inter-

fere with Contifica’s use of its trademarks substantially enough to give rise to liability 

under Trade Related Intellectual Property Rights (TRIPS), the WTO instrument. 

87. Firstly, the ambit of the Article 6 (B) of the Paris Convention is the registration and valid-

ity of the trademarks, not their use.
136

 There are no measures of the MAB Act, which pre-

vent the new trademarks’s registration or provide for the invalidation of some already 
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registered trademarks. The provisions of the MAB Act’s affecting the use of a trademark 

are out of the scope of this Article. 

88. Secondly, Article 6(B)(iii), for possibility of exclusion of any trademark rights form the 

protection of the Convention as being contrary to the morality and public order.  Being 

interpreted that way, Article 6(B)(iii) supports the proposition that the Claimant’s trade-

mark rights be excluded from TRIPS protection, since following Contifica’s acquisition 

of FBI, the output of the brewery increased by 30% to 130,000,000 decaliters per an-

num
137

, thus, posing an evident threat to Ruritanian morality and public order. 

89. Thirdly, TRIPS Article 17 concerns limited exceptions to the rights conferred by trade-

marks. Instead of explicitly granting trademark owners a right to use their trademark 

TRIPS Agreement grants to the trademark owner a negative
138

 right to exclude “all third 

parties not having the owner’s consent from using in the course of trade identical or simi-

lar signs for goods or services.”
139

 Thus, as Professor Mitchell asserted this provision 

does not influence the rights conferred by a trademark.
140

 In fact, there is no conceivable 

way for Ruritania or anyone else to use the plain packaging measures in order to use 

Claimant’s trademarks without its consent. 

90. Fourthly, Article 20 of the TRIPS Agreement provides that the use of a trademark in the 

course of trade shall not be unjustifiably encumbered by special requirements. Professor 

Correa argued that conditions restricting the use of trademarks would be ‘justifiable for 

public health reasons’ under TRIPS Article 20.
141

 Even if the scheme encumbers trade-

marks with special requirements, that encumbrance is justifiable and indeed justified by 

relevant evidence including the public health objectives of the Ruritanian government
142

 

thus, there has been no breach of  TRIPS Article 20 on the part of Ruritania. 

91. Overall, the adoption of the MAB Act does not lead to Ruritania’s liability under TRIPS 

Agreement or the Paris Convention, since such measures were adopted for the purpose of 

health protection. 

 

C. Ruritania did not violate fair and equitable treatment obligation 
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92. Respondent did not violate its obligation to provide fair and equitable treatment (“FET”) 

by the implementation of the MAB Act and the Ordinance because (1) the national treat-

ment (NT) standard’s requirements and (2) the FET standard’s requirements are satisfied 

by Respondent.  

1. The national treatment standard’s requirements are satisfied by Respondent  

93. The relative NT obligation protects foreign investors against nationality-based discrimi-

nation. Article 3 of the BIT includes the NT standard.
143

  

94. With respect to ‘the specifics of the treatment’
144

 accorded three elements of the NT 

standard will be considered: (a) finding of an appropriate comparator; (b) comparison of 

the treatment received by similar investors; (c) analysis of ‘legitimate non-nationality-

based reasons’ for the different treatment.
145

  

a. There are appropriate domestic comparators for Claimant  

95. It is necessary to focus on ‘in like circumstances’ requirement and on meaning of the 

word ‘like’ to find a comparator.
146

 Andrea K. Bjorkland noticed that ‘products are ‘like’ 

if they compete with each other, even if they are not identical’.
147

 In accordance with S.D. 

Myers and Pope&Talbot the same economic sector requirement for competitors is essen-

tial.
148

  

96. For each Claimant’s submission an appropriate comparator can be found. Claimant may 

argue that FREEBREW was traditionally sold in 0.8l containers and all other competitive 

beer produsers sell their beverages in 0.5l bottles.
149

 However, all the requirements en-

shrined in the MAB Act relate to every type of alcohol including beer.
150

 Thus, an appro-

priate comparator would be any national investor, who sales alcoholic beverages, because 

they are all ‘in like circumstances’ and need to ‘implement reconfiguration of its bottling 

line’, as Claimant
151

, if they do not satisfy the packaging requirement.  
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97. Although there is no competition between Claimant and other producers of products con-

taining Reyhan, such entities are appropriate comparators with respect to the Ordinance’s 

labeling requirement. The ground for the treatment received by these investors is the ex-

istence of the specific ingredient in their products. This situation is similar to Methanex 

where it was stated that in such situations the NT provision should not be interpreted as 

‘any like, directly competitive or substitutable goods’.
152

  

b. Claimant did not receive differential treatment on the basis of nationality 

98. The second element is an analysis of difference in treatment between Claimant and com-

parative investors.
153

 In Loewen the tribunal emphasized that a little different effect in 

treatment is not enough for the NT claim and ‘significant indications’ of discrimination 

based on nationality are required.
154

.  

99. In the present case there is no even a little difference in treatment between Claimant and 

Ruritanian investors. Every producer and seller of alcohol, including beer, and products 

containing Reyhan is obliged to comply with the MAB Act’s and the Ordinance’s re-

quirements. There are no any specifications about foreign investors or Claimant in partic-

ular. Thus, equal treatment was accorded to every national and non-national investor 

without exceptions. 

100. With respect to 0.5l packaging requirement, even if an appropriate comparator is any 

other competitive beer brand, the mere fact that a national investor has more profit than 

the foreign investor, should not be considered as a ‘differential effect sufficient to sustain 

a NT claim’.
155

 Claimant still has opportunity to sell all of its brands in 0.5l containers. 

The fact that the only one FBI’s brand – FREEBREW – has been sold in 0.8l bottles does 

not mean that Ruritania treats domestic investors more favorably because they have to 

stop production of over 0.5l containers as well, even though they have fewer such con-

tainers.  

101. To conclude, no differential treatment was accorded to Claimant by the adoption and ef-

fect of the MAB Act and the Ordinance. 

c. Existence of legitimate reasons for the different treatment 
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102. Even if there is a different treatment, Respondent can provide legitimate reasons led to 

it.
156

  

103. The BIT provides legitimate reason as an exception from the less favorable treatment ob-

ligation which refers to the measures ‘that have been taken for reasons of public security 

and order’.
157

 Changes in law with respect to such reasons should not lead to less favora-

ble treatment of foreign investments.
158

 Therefore, Ruritania complied with the BIT’s ex-

ception and can provide justification for every adopted measure. 

104. The negative effects of alcohol on human’s health and conduct are proved by science.
159

 

As it was already discussed within the framework of public purpose in expropriation 

question,the MAB Act is an essential step in prevention of consequences of people’s ac-

tions under the influence of alcohol and of significant impact on health. Legitimate rea-

son for the Ordinance adoption is existence of report which confirms harmful effect of 

Reyhan in products.
160

  

105. Thus, here are reasons for the differential treatment of the Claimant. 

2. The FET standard’s requirements are satisfied by Respondent 

106. In Article 2(1)(b) of the BIT it is established that: 

“Each Contracting State shall in its territory…in every case accord Investments by 

Investors of the other Contracting State fair and equitable treatment.”
161

 

107. According to practice, State’s legislation not so often leads to breach of the principle in 

consideration.
162

 By an analysis of concrete circumstances in which the FET standard is 

applied its criteria will be considered further: Respondent’s actions (a) are enough trans-

parent and justify legal expectations of Claimant, (b) are not arbitral or discriminatory, (c) 

did not lead to violation of the FET by breach of contract. 

a. Respondent’s actions are transparent and protect Claimant’s legitimate expecta-

tions 
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108. According to UNCTAD, two aspects of transparency are important in light of the FET 

standard.
163

 Firstly, a foreign investor should be informed about laws or other binding de-

cisions affecting its investment before they are enacted. Secondly, depending on the level 

of transparency in the State’s ‘regulatory environment’ a foreign investor has an oppor-

tunity to assess fairness and equality of a particular measure. 

109. The basic expectations of foreign investors according to Tecmed include consistent man-

ner of government’s acts, freedom from ambiguity and total transparency.
164

 This is nec-

essary because investors should know beforehand any new regulations and its purposes 

that will be connected with their investments for further use of the investments.
165

  

110. Unlike in Metalclad case, where the government failed to provide ‘a transparent and pre-

dictable framework’ in the rules governing the municipal construction permit
166

, in the 

present case Ruritania complied with this requirement. Claimant decided to participate in 

the international tender for selling of FBI, which was announced in the beginning of 

2008, and purchased brewery on 30 June 2008.
167

 The leading New Way party ‘secured 

the majority in Ruritanian parliament’ two months after this deal.
168

 Consequently, 

Claimant had much time to familiarize with party’s election program which had alcohol 

marketing and sales issue as one of the central.
169

 This point is proved by wide discussion 

of the New Way’s program during the elections.
170

 Moreover, Claimant could have 

avoided losses if the restructuration had started earlier than the MAB Act was officially 

entered into force (20 November 2010) as its draft was available since 20 June 2010.
171

 

111. In adoption of the Ordinance the transparency and legitimate expectations requirement is 

also satisfied. The Ministry of Health adopted its ordinance practically instantly after they 

received results of the clinical study, i.e. two weeks since the report.
172

 Due to confirma-

tion by the long-term study of dangerous nature of Reyhan ingredient (heart disease), the 

Ministry of Health had to act fast in order to protect Ruritanian citizens’ health. There-

fore, the government timely and reasonably reacted to the presented report by adoption of 

                                                 
163

 UNCTAD, p.51; S.Vasciannie, pp.146-147. 
164

 Tecmed, §154. 
165

 Tecmed, §154; Occidental, §190-191. 
166

 Metalclad, §99. 
167

 Statement of Claim, §6. 
168

 Statement of Defense, §6. 
169

 Statement of Defense, §6. 
170

 Procedural Order No.2, §9. 
171

 Procedural Order No.2, §26. 
172

 Statement of Claim, §14-15. 



 

26 
 

the Ordinance. As soon as it was possible, the access to the report was given to Claimant, 

i.e. less than in month.
173

  

112. The report and the 10-year clinical study were not available to Claimant because HRI is 

an institution but not a state authority.
174

 HRI has no obligation to provide everybody 

with access to its studies.  

113. Claimant argued that the Ministry of Health adopted its ordinance with respect to Reyhan 

‘without any consultation with FBI’. In Maffezini case it was clearly explained that lack 

of transparency in situations of absence of consent on implementation of measures can be 

found only in cases when a government’s act is adopted for one particular investor.
175

 In 

Middle East Cement case this position was confirmed.
176

 As the MAB Act and the Ordi-

nance apply to every investor matching their requirements, no consent of each investor is 

needed. Moreover, Claimant exercised its right to protest when objections to the content 

of report were written.
177

  

114. Even if there was lack of transparency, it is not enough for the violation of the FET 

standard, other criteria of the FET standard must be breached.
178

 Otherwise, the decision 

could be partly set aside as in Metalclad case.
179

  

b. Claimant is not treated arbitrary or discriminatory 

115. Article 3(1)(c) of the BIT relates to prohibition of arbitrary and discriminatory measures 

with respect to foreign investors.
180

 In the case at hand there is no violation of this Arti-

cle. 

116. Arbitrariness was defines in a number of investment arbitration cases.
 181

 In ELSI case the 

tribunal defined arbitrariness as ‘a willful disregard of due process of law, an act which 

shocks, or at least surprises, a sense of judicial propriety’
182

. 

117. In the present case neither of violation criteria is presented. Ruritania’s actions are not 
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founded on prejudice or preference as a degree of danger of Reyhan and beer cannot be 

overestimated. Respondent has already explained that all its actions are widely accepted 

in the world practice.
183

 Ruritania’s conduct with respect to each adopted measure can be 

explained by means of public security and health protection, not by means of arbitrari-

ness. For these reasons the MAB Act is not an unexpected measure and could have been 

reasonably expected, taking into consideration world tendencies of alcohol consumption 

reduction and the New Party’s intentions.  

118. The Ordinance’s adoption’s decision is an of Ruritanian citizens’ right to know the actual 

information about every product they buy in the country. With respect to investors who 

use Reyhan in their products such a decision also should not be surprising because they 

are free to discover all the information about ingredients they use in their products.  

c. Breach of contractual guarantee did not lead to violation of the FET 

standard 

119. Respondent submits that even if the State Fund’s actions are attributable to Ruritania and 

violation of the warranty enshrined in the SPA could lead to liability under the BIT, the 

FET standard was not breached.
184

  

“A simple breach of contract is part of normal business risk, and an investor may 

have to anticipate such occurrence without recourse to a treaty remedy.”
185

  

120. In Waste Management it was stated that no violation by non-performance of contract is 

recognized unless there is ‘outright and unjustified repudiation of the transparency’.
186

  

121. In Impregilo S.p.A. case the tribunal defined breach of the FET by contract’s violation as 

a ‘result of behavior going beyond which ordinary contracting party could adopt’.
187

 If 

Claimant is of opinion that Ruritania is the SPA’s party, a possibility of further regulatory 

measures with respect to Claimant is ordinary behavior that should be expected, especial-

ly because of untested safety of FREEBREW with Reyhan in it. Respondent has not just 

cared about its citizens, but also prevented Claimant’s problems with consumers who 

could have been injured by FREEBREW. 
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122. Therefore, possible breach of contract did not lead to the FET obligation’s violation. 

D. Respondent’s actions did not lead to violation of the FPS guarantee 

123. Respondent submits that, although in accordance with Article 2 of the BIT it has obliga-

tion to provide foreign investments with full protection and security (FPS)
188

, this obliga-

tion was not breached.  

124. Traditionally, the FPS standard is referred to physical security of foreign investment.
189

 

Several tribunals emphasized that the FPS standard protects exclusively from physical 

violence.
190

 As it was stated in Rumeli, this standard ‘obliges the State to provide a cer-

tain level of protection to foreign investment from physical damage’.
191

  

125. In the case at hand there is no evidence of physical violence with respect to Claimant.  

126. Even if consider that the FPS guarantee concerns ‘physical, legal and commercial securi-

ty’
192

, it was complied with by Respondent as in Biwater.
193

  

127. The case at hand is similar to AES v. Hungary, where claimant argued the FPS standard’s 

breach by the adoption of new regulations. The tribunal in that case stated that although 

the FPS standard extends ‘beyond physical security’, negative effect of the State’s right to 

regulate public relations does not lead to the FPS claim.
194

 Requirement to such regula-

tions, provided in the AES case, are: reasonableness in the circumstances of the case and 

existence of ‘public policy goals’.
195

 It has already been discussed that Ruritania had pub-

lic security reasons for the adopted regulations. 

128. With respect to Claimant’s competitors’ performance on the Ruritanian TV with programs 

against ‘Reyhan-contained’ FREEBREW and labelling of their beer with title “Reyhan-

free”
196

, non-prevention of such actions should not be considered as violation of the FET 

guarantee as this is a part of competition for the consumers. Restrictions concerning 

Reyhan products’ discussions could have been considered as intervention with the com-

                                                 
188
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petitive relations of the similar products’ producers. 

129. As a result, Ruritania did not violate its full protection and security guarantee.  

IV. MORAL DAMAGES MAY NOT IN PRINCIPLE BE AWARDED BY THE TRI-

BUNAL IN THIS CASE 

130. Respondent submits that the detention of FBI’s executives Messrs Goodfellow and Straw 

and Claimant’s reliance upon the breach of the full protection and security [“FPS”] guar-

antee
197

 should not be considered as a ground for paying compensation for the moral 

damages.
198

    

131. Two types of moral damage can be suffered by company: damage to personality rights of 

individuals and damage to reputation.
199

 Respondent argues that (A) Claimant cannot 

claim moral damages to the personality rights of its executives; (B) Even if CAM can 

claim on the behalf of its executives, moral damages cannot be awarded by the tribunal in 

the case at hand; (C) Claimant should have chosen the other form of reparation for moral 

damages claim.  

A. Claimant cannot claim moral damages to the personality rights of its executives  

132. As a general rule legal persons can in principle claim moral damages. However, such 

claims are usually unsuccessful.
200

  

133. As far as legal persons cannot suffer damage to personality rights
201

, there are only two 

opportunities Claimant to claim moral damages on the behalf of its executives: (1) if 

they are investors
202

 or (2) if Claimant’s investment was affected by the executives’ de-

tention and arrest.
 203

 Both of these exceptions are inapplicable to the present case.  

1. Claimant’s executives are not investors  
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134. Messrs Goodfellow and Straw are not investors of FBI, since in the present case investor 

is a judicial person - Contifica group.
204

 Under Article 1(3) of the BIT natural person can 

be an investor if he or she: 

1.) Is a citizen or national of, or is permanently residing in each Contracting State in ac-

cordance to its laws
205

; 

2.) Is the owner, possessor or shareholder of an Investment in the territory of the Con-

tracting State.
206

 

135. Both Claimant’s executives Messrs Goodfellow and Straw are Contifica Enterprises 

PLC employees
207

 Mr.Goodfellow is the Chief Executive Officer of FBI and Mr.Straw 

is the General Counsel of FBI and a member of the Board of Directors of CAM (con-

sidered an employee under the laws of Cronos).
208

 Thus, there is no evidence that these 

employees are owners, possessors or shareholders of FBI. 

136. Even if Messrs Goodfellow and Straw are FBI’s investors, they are not protected by the 

scope of the BIT. In Article 2(1)(b) the FPS guarantee is provided, which potentially 

gives rise to Claimant’s possibility to claim moral damages on the behalf of its execu-

tives.
209

 However, the FPS guarantee raised in the question relates only to investments 

but not to investors.
210

  

137. Therefore, it is a human rights claim which is not governed by the treaty and should not 

be considered by the Tribunal.
211

 The Claimant’s executives should initiate a separate 

procedure. 

2. Claimant’s investment was not affected by the executives’ detention and arrest  

138. In order to claim moral damages under Article 2(1)(b) of the BIT, the personality rights’ 

violation must affect the investment itself.
212

 Respondent submits that the assumed in-

fringement of executives’ personality rights did not affect Claimant’s investment.  

                                                 
204

 Statement of Claim, §2,8. 
205

 The BIT, Article 1(3)(a). 
206

 The BIT, Article 1(3). 
207

 Procedural Order No.2, §21. 
208

 Procedural Order No.2, §21.  
209

 The BIT, Article 2(1)(b). 
210

 The BIT, Article 2(1)(b); I.Schwenzer, pp.411-430. 
211

 Rompetrol Group, §60. 
212

 Article 2(1)(b) of the BIT; I.Schwenzer, p.422. 



 

31 
 

139. Affection of an investment relates to activities which have influence on the investment’s 

operation, i.e. company’s work.
213

 In Benvenuti, the word ‘disturbance’ with the inves-

tors’ activities instead of affection was used.
214

 Claimant may rely on the fact that the ex-

ecutives’ detention deprived them from an opportunity to carry out their work and, con-

sequently, affected company’s work. However, there is no evidence that their detention 

could have affected operation of the company. Claimant’s executives were detained and 

arrested after their attempt to leave Ruritania for the period from 23 December 2011 to 3 

January 2012, i.e. for holiday season.
215

 As a result, the absence of executives could not 

affect company’s work.  

140. Even if company’s functioning was affected, Claimant has not presented any evidence of 

its consequences as it is required in relevant arbitration practice.
216

 For example, in De-

sert Line such consequences included loss of reputation and physical damages to claim-

ant’s property and executives.
217

 In the present case no physical damage was caused nei-

ther to Claimant’s investment, nor to executives.
218

 Thus, the present case should be dis-

tinguished from the successful Desert Line.  

141. Consequently, Claimant cannot claim moral damages under the treaty arbitration on be-

half of non-investors Mr.Goodfellow and Mr.Straw, but its executives may try to claim 

moral damages as natural persons in other proceedings. Hence, CAM has no opportunity 

to claim moral oral damages on the behalf of its executives under the investment trea-

ty.
219

  

B. Even if CAM can claim on the behalf of its executives, moral damages cannot be 

awarded by the Tribunal in the case at hand  

142. According to the Articles on Responsibility of States for Internationally Wrongful Acts, 

moral injuries, which are ‘financially assessable and may be the subject of a claim for 

compensation’ must be indemnified.
220
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143. As a general rule, moral damages claims are dismissed by investment arbitral tribu-

nals.
221

 Only in several cases moral damages were awarded because of ‘exceptional cir-

cumstances’.
222

 Two important conclusions should be made from these successful 

claims: 

1) The State’s conduct must be ‘particularly egregious’ (for example, use of force); 

2) Moral damages should be ‘assessed globally, without reference to proven financial 

losses’ (this is question for a tribunal to choose an award figure).
223

 

144. In Lemire case three criteria for identification of ‘exceptional circumstances’ were em-

phasized: 

1) Situations of physical duress by the State; 

2) Mental suffering or loss of reputation caused by the State; 

3) Grave or substantial effect and cause.
224

 

145. However, neither of these circumstances presents in the present case. Therefore, the ab-

sence of further exceptional circumstances should be considered: (1) Respondent did 

not applied ill-treatment to Claimant’s executives; (2) Claimant’s executives’ treatment 

did not lead to mental suffering or loss of reputation.  

1. Respondent did not apply ill-treatment to Claimant’s executives 

146. Successful moral damages cases are different from the case at hand. For instance, in 

Lemire it was stated that situations of physical duress by the State constitute exceptional 

circumstances for moral damages claims.
225

 In Desert Line respondent committed ille-

gal acts with application of physical duress and failed to protect claimant from harass-

ment, threats and thefts.
226

 The tribunal based its final decision in favor of claimant on 

the fact of ‘malicious physical duress’ and existence of fault – ‘a failure to take the nec-

essary level of care in a specific situation’ and can take negligent, malicious and ‘inten-

                                                 
221
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tional infliction of injury’
227

.
228

 However, the key reason of successful moral damages 

claim was threats of force use by respondent, including military occupation of claim-

ant’s investments.
229

 Moreover, in Siag moral damages claim was rejected because of 

very high threshold of ‘exceptional circumstances’ which relates only to ‘extreme cases 

of harassment’.
230

 

147. In the present case circumstances are different. In comparison with Biloune
231

 and De-

sert Line
232

, although CAM’s executives were arrested and detained for several days, 

they were not forced to leave and there were no threats or use of force.
233

 The ground 

for detention is serious – charge with corruption
234

, which means that Respondent had 

no intention to inflict injury or damage Claimant’s reputation. Respondent’s policemen 

acted with a bona fide intention, i.e. in public interest.  

148. Respondent agrees that there were some possible inaccuracies while complying with 

law during detention of the executives.
235

 However, in Cementownia it was emphasized 

that general principles’ violation, such as abuse of process, is not enough for granting 

moral damages compensation.
236

 Moreover, not every national law violation can be 

treated as a breach of international law.
237

 As it was stated by Respondent’s Prosecutor 

Office the aim of such unpleasant measure was to continue holding of investigation.
238

 

Both executives were informed about possibility of summon for an interrogation
239

 and 

their absence could have tightened investigation. The executives’ detention was neces-

sary because there were no guarantees that they would have come back to Ruritania. 

Thus, a mere deviation from the host country’s laws is not enough for a moral damages 

claim. 

149. Therefore, Ruritanian policemen acted in a good faith and there are no grounds to award 

moral damages to Claimant.   
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2. Claimant’s executives’ treatment did not lead to mental suffering or loss of rep-

utation 

150. Although, according to the practice mental suffering or loss of reputation are excep-

tional circumstances for the moral damages claim
240

, Respondent did not cause such 

harm.  

151. Claimant may argue that its executives suffered mental disturbances from their deten-

tion and arrest, however, no evidence of such harm was provided. 

152. Loss of reputation is compensable and constitutes a pecuniary loss as reputation is in-

cluded in a purchase price of a company, it should be build or re-build after damage with 

spending of huge amounts of money.
241

 The central issue in order to see whether loss of 

reputation should be compensated is application of the standard of proof, i.e. to analyze 

nature of breach and behavior of the State in breach of the investment treaty.
242

 Further 

analysis of arbitration practice is necessary.  

153. In Desert Line claimant suffered significant loss of reputation, credit and prestige be-

cause of cumulative effect of number of factors: armed tribes’ harassment of claimant’s 

employees, respondent’s harassment, threats and detention of claimant’s executives.
243

 

Significance of loss substantiated moral damages award. If in this case it is obvious that 

government is responsible for the actions of its executives and failure to provide security 

from native tribes, in Tecmed the tribunal rejected claim for moral and reputational dam-

ages because claimant failed to submit sufficient evidence that such damage was caused 

by the state’s actions.
244

  

154. In the present case there is no connection between Respondent’s executives’ actions 

and the Free TV channel which announced reasons of the arrest and detention of Messrs 

Goodfelllow and Straw.
245

 Although Free TV is the most popular TV channel in 

Ruritania
246

, attribution of its actions to Respondent is not obvious. In accordance with 

International Covenant on Civil and Political rights, freedom of expression right is owed 
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by everyone.
247

 Thus, Respondent cannot influence on the decision of Free TV to provide 

citizens with information about Claimant’s executives’ detention and arrest, especially 

because it concerns suspicion of bribery.
248

 The same situation is with fact that a video of 

Messrs Goodfellow and Straw detention was passed by the police to the channel
249

, as 

everybody has a right to information about actions of public bodies.
250

 

155. Even if connection between Respondent and announcement of information about the 

detention and arrest exists, no reputational damage was caused because Claimant failed to 

provide any evidence of these actions’ consequences. Claimant presented figures of de-

clining sales and reduction of beer’ production as a result of other factors than the deten-

tion and arrest.
251

 Therefore, as there are no concrete figures evidenced further loss of 

sales caused by the actions with respect to executives, no reputational damage was 

caused. 

156. Consequently, as no reputational damage or mental suffering were caused to Claimant, 

there are no grounds for awarding moral damages.  

C. Claimant should have chosen the other form of reparation for moral damages claim 

157. In Article 34 of the Articles on Responsibility of States for internationally wrongful acts 

it is stated that: 

Full reparation for the injury caused by the internationally wrongful act shall take 

the form of restitution, compensation and satisfaction, either singly or in combina-

tion, in accordance with the provisions of this chapter.
252

 

158. Claimant asked for compensation as a form of reparation without providing any evi-

dence that damages were caused to its reputation, investment or executives. Thus, Re-

spondent is responsible only for several uncertainties during procedure of arrest and de-

tention and for non-providing Messrs Goodfellow and Straw with apologizes for these 
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actions.
 253

  Respondent relies on Article 37 of the ILC Articles and on satisfaction as 

form of reparation for these actions: 

159. Satisfaction may consist in an acknowledgement of the breach, an expression of regret, a 

formal apology or another appropriate modality.
254

 

160. The question of remediation by satisfaction, i.e. declaration of wrongfulness, was consid-

ered in practice.
255

 Thus, taking into consideration circumstances of the present case, 

compensation is too exaggerated charge for the possible damages and satisfaction is 

enough. 
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V.THE LOSS OF SALES BY CAM`S SUBSIDIARIES LOCATED OUTSIDE OF 

RURITANIA TO FBI DOES NOT CONSTITUTE A RECOVERABLE ITEM OF 

DAMAGES 

161. Respondent submits that the sales involved are not the part of Claimant`s purported 

«investment» in Ruritania because (A) the Tribunal lacks jurisdiction over the submit-

ted claim; (B) the loss of sales is not recoverable; and (C)causation link between alleged 

Respondent`s measures and the loss of sales is too remote. 

A. The Tribunal lacks jurisdiction over the claim with respect to the loss of sales  

162. Respondent will demonstrate that (1) the sales by Claimant`s subsidiaries are not pro-

tected under the BIT;(2) the loss of sales does not fall within the meaning of an "in-

vestment" under the BIT; and (3) the CAM’s subsidiaries are entitled to protect their 

rights in accordance with applicable rules and relevant investment treaties. 

1. The sales by subsidiaries are not protected under the BIT 

163. Respondent will demonstrate that (a) the sales by the subsidiaries are not covered under 

the BIT since their nature is mere commercial; and (b)the loss of sales is not protected un-

der the BIT because Claimant`s investment in  subsidiaries do not satisfy territorial re-

quirement of an investment. 

a. The sales by the subsidiaries are not covered under the BIT since their na-

ture is mere commercial  

164. Respondent submits that here the supply contract for the sale of goods does not satisfy 

the requirement of an investment under the Article (1) of the BIT. ICSID practice con-

firms that purely commercial transactions, such as contracts for the sale of goods, were 

never intended to fall within ICSID’s jurisdiction.
256

 The Tribunal in Romak applying 

Switzerland-Uzbekistan BIT which does comprise expressly purchase and sale contracts 

as an investment held that such deals had not fallen within the concept of an invest-

ment.
257

 Purely commercial transactions as supply of goods do not satisfy at least such 

requirements of an investment as contribution and its risk taking character.
258
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165. In the present case the BIT does not expressly cover any civil contracts.
259

Therefore, 

sales by the subsidiaries due to their purely commercial character do not qualify as an 

investment for the purposes of Article 1 of the BIT. 

 

b. The loss of sales is not protected under the BIT since Claimant`s subsidiaries’ do 

not satisfy territorial requirement of an investment 

166. Article 1 of the BIT establishes that the term "investment" means every asset which is 

directly or indirectly invested “in the territory” of one of the Contracting State.”
260

 

Thus, in order for an asset to be protected as an investment under the Article 1 BIT in-

vestor’s contribution shall be located within the boundaries of the host State.
261

 The 

above-mentioned provisions determine the bilateral treaty`s geographical application
262

 

limiting covered investments to a specific territory.
263

 

167. Here, since no subsidiaries assets are located in Ruritania the porotection must be de-

nied.
264

 In SGS v. Philippines, the Tribunal held that «…investments made outside the 

territory of the Respondent State, however beneficial to it, would not be covered by the 

BIT.»
265

 Here, Claimant`s subsidiaries are located outside of Ruritania, similar to Cana-

dian Cattlemen exercise export supply. With reference to the circumstances of the 

aforementioned case, it is that in the case at hand such “investments” were not made in 

the territory of Ruritania, i.e. the host State. 

168. Therefore, since the Claimant`s subsidiaries are not located in Ruritania, any interests 

and activities including the loss of sales by the subsidiaries are not protected by the BIT. 

2. The loss of sales does not fall within the meaning of "an investment" under the 

BIT 

169. Ruritania submits that while reinvested returns are protected investments under Article 

1 (c) of the BIT. 
266

 Non-reinvested returns are outside the scope of subject-matter of 

the current dispute.  
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170. The ad hoc Committee in Patrick Mitchell
267

stated that the Arbitral Tribunal had com-

mitted error as to the inclusion of non-reinvested returns in the notion of investment.
268

 

This position is fully within the logic and the spirit of a BIT and is made “in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.”
269

 Here, the Claimant seeks compen-

sation for the loss of sales by the subsidiaries resulted in lost profit. Similar to Patrick 

Mitchell, such lost future revenue amounts to non-reinvested returns.
270

 

171. Finally,Investment treaties extend its legal effect only to foreign investors of the Con-

tracting parties thereto excluding its protection over third party. As confirmed by the 

Tribunal in Standard Chartered Bank v. Tanzania. 

172. Taking into account that CAM’s subsidiaries are located outside of Ruritania and the 

BIT does not protect their investments they are not prohibited to pursue the claim 

against Ruritania if all relevant requirements are satisfied under other relevant BITs or 

other multilateral investment treaties concluded between Ruritania and states where the 

subsidiaries are situated.  

B.The loss of sales as lost profit is not recoverable due to the short record of perfor-

mance 

173. Respondent submits thatthe loss of sales cannot be compensated due to lacking long 

record of performance.The tribunals treat a sufficiently long record of past profitable 

operations of a going concern as the best evidence in support of awarding compensation 

for  lost profit.
271

Without such a record of profitability, arbitrators are general skeptical 

about the ability of claimant to prove lost profits with a reasonable degree of certain-

ty.
272

  

174. The tribunal in Metalclad v. Mexico stated that "where the enterprise has not operated 

for “a sufficiently long time to establish a performance record or where it has failed to 

make a profit” future profits cannot be ascertained or recovered. Likewise, in the ab-
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sence of a demonstrated history of profitability, “future profits cannot be used to deter-

mine going concern or fair market value”.
273

 

175. Moreover, the duration of the profitable operation should be sufficient
274

, otherwise 

there is a risk of denying the lost profit claims as it was in Tecmed v. Mexico. In this 

case tribunal considered that a little more than two years of business operation was an 

insufficient historical period to award the lost profit.
275

In AIG v. Iran  the Tribunal not-

ed that business operation only for little more than four and a half years was deemed to 

provide an insufficient basis for projecting future profits.
276

 

176. Here, the start of time period of conducting export trade by the subsidiaries is not ex-

pressly identified in the Problem. However, it is undisputed that CAM`s subsidiaries 

began supplying to FBI not earlier than 30 June 2008 when FBI was purchased by 

Contifica Spirits
277

 and when FBI was integrated into the Contifica group`s global pro-

curement network with various subsidiaries of the group supplying material to 

FBI.
278

The MAC Act entered into force on 1 January 2011 which purportedly decreased 

the sales of the subsidiaries involved.Therefore, the business operation period constitut-

ed approximately less than 3 years. Consequently, the requirement of sufficient record 

of performance is not met in the case at hand.  

C. In any event, causation link between alleged Respondent`s measures and the loss 

of sales by the subsidiaries is too remote 

177. The requirement of causal link is a necessary condition of reparation for causal link in 

cases relating to damages
279

 including lost profit is accepted by arbitral practice.
280

 Here 

the loss of sales is suffered by the subsidiaries.Consequently, in the present case the 

causality is a necessary condition for reparation of lost profit.
281
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178. Respondent submits that in the present case it is relevant to apply the directness test, 

which serves as one of the tests for determination of causality link
282

 Direct causation 

requires a clear and unbroken link between the wrongful act and the damage arising 

therefrom 
283

 and thus, requiring no intervening and superseding causes to be present.
284

 

Second Report to the ILC noted that: “directness” of the damage, the criterion is thus 

indicated as the presence of a clear and unbroken causal link between the unlawful act 

and the injury for which damages are being claimed.”
285

 

179. In the case at hand Claimant acknowledges that its loss of sales “directly resulted from 

FBI`s cessation of operations
286

 which serves as an intermediate link between the dam-

ages suffered and adoption of the MAB Act. Consequently, it breaks the chain of causa-

tion between Respondent`s actions and the alleged harm. Thus, here the damage in 

question was not caused directly by conduct attributable to Ruritania. Therefore, the 

loss of sales shall not be recoverable since only direct damage has to be compensated.
287
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