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STATEMENT OF FACTS 

1. Claimant, Contifica Asset Management Corp. (“CAM” or “Claimant”) is a company 

incorporated in the state of Cronos1 and is a member of the Contifica group.2 The parent 

company of the group is Contifica Enterprises, Plc., a company incorporated in Prosperia.3 

Claimant wholly owns Freecity Breweries Inc. (“FBI”), a company incorporated in the 

Republic of Ruritania as a brewery.4 

2. Respondent, the Republic of Ruritania (“Ruritania” or  “Respondent”) conducted a 

public tender process for FBI,5 which until this point was held by the state establishment 

the State Property Fund of Ruritania (the “Fund”).6 On June 30, 2008, Contifica Spirits 

S.p.A (“Contifica Spirits”) was declared the winner of the tender.7 Contifica Spirits and 

the SPA entered into the Share Purchase Agreement (“SPA”) on the same day for the sale 

of FBI.8 

3. Through that Share Purchase Agreement (“SPA”), Contifica Spirits acquired all of the 

shares in Freecity Breweries Inc. (“FBI”) for USD 3 million.9 Following the acquisition of 

FBI, Contifica Group made investments in the technology, design and equipment of the 

brewery and integrated the FBI into its global procurement network.10 

4. On March 17, 2010, two months after the New Way party secured the majority in 

Ruritanian parliament11the shares in FBI were transferred from Contifica Spirits to 

                                                
1  Statement of Claim at ¶2. 
2  Id. at ¶4. 
3  Id. 
4  Id. at ¶9. 
5  Id. at ¶6. 
6  Id. at ¶7. 
7  Id. 
8  Id. 
9  Statement of Claim at ¶7. 
10 Id. at ¶4. 
11 Statement of Claim at ¶9. 
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Claimant for a scant USD 5,000.12 Claimant also acquired the intellectual property used by 

FBI, including the Respondent-registered trademarks and trade dress registrations.13 

5. On November 20, 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages (“MAB Act”) in an effort to address the serious social 

problems of addiction and youth exposure to alcohol.14 The act prohibited the marketing 

of alcohol on television and at sporting events; it made it illegal to serve beer at sporting 

facilities, outdoors, and at any place between 9PM and 9AM; it required the trademarks to 

be written in the same font and color as all other text on the label; and it prohibited the 

sale of alcohol in containers over 0.5 L.15 

6. In October 1999, the Human Health Research Institute (“HRI”) began a ten-year study of 

the impacts of Reyhan on cardiac health.16 In 2005, HRI sent the Ministry of Health and 

Social Security an interim report showing that a higher exposure to 

methyldioxidebenzovat, a compound in Reyhan, negatively impacted cardiac health.17 On 

June 15, 2011, HRI published a final report of the study with again reporting the negative 

impact of Reyhan on cardiac health.18 In the face of this evidence, the Ministry of Health 

and Social Security chose a cautious approach and adopted an ordinance requiring all 

products containing Reyhan to include an explicit warning in their labels.19  

7. Separately from these circumstances, the Prosecutor’s Office of Respondent began an 

investigation of Claimant’s executives Messrs. Goodfellow and Straw for bribery of Fund 

officials.20 The Prosecutor’s Office notified the executives on December 19, 2011 of 

ongoing criminal proceedings and told that they might be summoned for interrogation in 

early 2012.21 On December 23, 2011, Messrs. Goodfellow and Straw attempted to leave 

the country on a flight to Propseria.22 Police detained the executives in the Freecity 

                                                
12 Statement of Defense at ¶7. 
13 Statement of Claim at ¶9. 
14 Id.at ¶10. 
15 Id. at ¶¶11-12. 
16 Id. at ¶14. 
17 Id.  
18 Id. 
19 Id. at ¶15. 
20 Id. at ¶22.. 
21 Id.  
22 Id. at ¶23. 
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International Airport from December 23, 2011 to January 3, 2012, a total of 11 days.23 The 

criminal investigation was terminated on June 20, 2012.24 On December 23, 2011, Messrs. 

Goodfellow and Straw attempted to leave the country on a flight to Propseria.25 Police 

detained the executives in the Freecity International Airport from December 23, 2011 to 

January 3, 2012, a total of 11 days.26 The criminal investigation was terminated on June 

20, 2012.27  

 

 

 

  

                                                
23 Id. at ¶23–25. 
24 Id. 
25 Id. at ¶23. 
26 Id. at ¶23–25. 
27 Id. 
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SUMMARY OF ARGUMENT 

8. JURISDICTION: This Tribunal lacks the jurisdiction over the claims arising under the 

BIT. Claimants restructuring of FBI was not an “investment” under the BIT. In any event 

it was not bona fide investment. The timing of the investment and its economic 

circumstances indicates the investment was not made in good faith. This tribunal also 

does not have jurisdiction over the claims arising under the SPA. The conduct of the 

Fund cannot be attributed to Respondent. This tribunal does not have jurisdiction over 

contractual claims. The forum selection clause bars the admissibility of the claim arising 

under the SPA. 

9. MERITS: Respondent’s actions did not amount to an expropriation of Claimant’s 

investment. Claimant’s continued control over all relevant aspects of its investment 

strongly militates against a finding of expropriation. Respondent’s reasonable actions did 

not amount to an expropriation because there was not a substantial or total deprivation. 

Claimant also cannot recover for a partial expropriation of its investment. First, partial 

expropriations are not generally accepted. Even if this Tribunal accepts a claim of partial 

expropriation, there was no direct expropriation of a part of the investment. Respondent’s 

actions were not compensable because they fell within the general police powers of the 

state, were necessary, and would were not discriminatory. Furthermore, Respondent 

accorded Claimant Fair and Equitable Treatment (“FET”). FET is equivalent to the 

minimum standard of treatment under customary international law. (“MST”) Alternative, 

if FET were an autonomous standard, Respondent did not violate any of its substantive 

obligations. Claimant did not have legitimate expectations that were not met. Respondent 

guaranteed due process and did not try to coerce or harass Claimant. Respondent also 

provided full protect and security (“FPS”) to Claimant’s investment. Respondent’s 

regulatory actions were not inconsistent with its obligations under the Paris Convention, 

the TRIPS Agreement, or SPS and TBT. 

10. DAMAGES: Claimant cannot recover for the anticipated sales of its foreign subsidiaries. 

Claimant’s subsidiaries, other than FBI, are not part of the “investment” in Ruritania, and 

are therefore not protected under the BIT. Claimant’s foreign subsidiaries cannot be 

expropriated, which is the basis of Claimant’s damages calculation for lost profits. 

Finally, the expected intragroup sales are speculative and unsubstantiated. Claimant also 
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cannot recover moral damages. International tribunals have only awarded moral damages 

in exceptional circumstances and the detention and the decision to detain were not “grave 

and substantial” deviations for the norms of international law. Claimant cannot show that 

the executives suffered physical duress and that the detention was executed with 

malicious intent.  
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ARGUMENT 

PART ONE: JURISDICTION OF TRIBUNAL 

11. The Tribunal does not have jurisdiction over the claims brought by Claimant. This 

Tribunal lacks the jurisdiction over the claims arising under the BIT (I.) and does not 

have jurisdiction over the claims arising under the SPA (II.). 

I. The Tribunal does not have jurisdiction over claims arising under the BIT.  
12. This Tribunal does not have jurisdiction because Claimant’s restructuring does not 

qualify as an investment under the BIT (A.). At the very least, that investment was not 

bona fide (B.). 

A. Claimant’s restructuring of FBI was not an investment under the BIT 

12. In UNCITRAL proceedings, the meaning of “investment” is determined by the context of 

the particular treaty in question.28 Similarly, Article 31 of the Vienna Convention on the 

Law of Treaties (“Vienna Convention”) requires treaties to be interpreted contextually, in 

light of its text, preamble, annexes, and purpose. Both Respondent state and the State of 

Cronos have signed and ratified the Vienna Convention.29 

13. Article 1 of the BIT defines “investment” as: 

[E]very asset which is directly or indirectly invested in accordance with laws and 
regulations of the Contracting State in which territory the Investment is made by 
Investors of the other Contracting State. 

 

This definition must be interpreted within the context of the BIT, including the rest of 

Article 1, the Preamble, and the purpose of the BIT itself. 

13. The Preamble to the BIT states that one of the objectives is to “intensify economic co-

operation” because the two states recognized that such investments “are essential to the 

prosperity of both nations.” This objective presupposes the understanding that the 

investments covered by the BIT would contribute to the host state’s economy. The 

Preamble is clear that purpose of the BIT is to increase prosperity in both nations. 

Similarly, in Article 1 of the BIT, directly under the definition of investment is the 

definition of a “return.” “Return” is defined as “the amounts yielded by an Investment for 

a definite period and includes in particular profit, dividends, capital gains, interest, 

royalties or fees.” Therefore, based on the context of the entire BIT, the definition of 
                                                
28 Petrobart  at 8. 
29 Procedural Order No. 2. 
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Investment should be read to include the condition that an “investment” makes a 

contribution to the host state’s economy. 

14. This notion is supported by Phoenix Action, where the tribunal ruled that investment 

cannot exist within the meaning of the BIT if there was no contribution in money, and no 

contribution to the economy of the host State.30 

15. Here, Claimant alleges the restructuring of FBI was an “investment” within the meaning 

of Article 1 of the BIT. However, such an interpretation violates the spirit of the BIT. Any 

contributions to FBI were made before FBI was transferred to Claimant from Contifica 

Spirits (which does not benefit from the BIT as a company incorporated in Prosperia). 

After the restructuring of FBI, no further contribution was made to the economy of the 

Respondent State. Therefore, the restructuring of FBI does not qualify as an investment 

under the BIT. 

B. In any event, Claimant’s alleged investment was not bona fide 

19. There are two main factors in determining whether an investment is bona fide or if it is an 

abuse of process. The timing of the dispute in relation to the investment and the economic 

circumstances surrounding the investment.31 Here, Claimant’s timing of the restructuring 

(1.) and the economic circumstances surrounding the investment indicate that Claimant 

did not act in good faith (2.). 

1. Claimant’s timing of the restructuring indicates that the alleged investment was not 

made in good faith 

20. The legitimacy of restructuring to change nationality depends, in part, on the timing of the 

dispute in relation to the change.32 Claims presented shortly after the restructuring has 

taken effect are indicative of an investment made for the sole purpose of gaining access to 

arbitration. 33  The validity of nationality planning is dependent on the time of the 

restructuring in relation to the dispute.34  

                                                
30 Phoenix Action at ¶114. 
31 See generally, Phoenix Action; Mobil Corp. 
32 See Phoenix Action. 
33 Id. 
34 Schreuer, Nationality Planning at 18. 



Team Fitzmaurice, Respondent Memorial 

 

8 

21. Similarly, the tribunal in Mobil Corp. held that it had jurisdiction regarding disputes that 

occurred after the change in nationality but not those that occurred before the change in 

nationality.35 

22. Professor Schreuer further notes that “a last minute change of nationality in the face of an 

existing dispute will be rejected.”36 In Cementownia, the tribunal held that, in part because 

of the quick timing of the restructuring, that change in nationality was “unabashedly treaty 

shopping” and an attempt “to fabricate international jurisdiction where none should 

exist.”37 

23. Pac Rim clarified two aspects of how the timing of the dispute relates to the legitimacy of 

the restructuring. First, the tribunal distinguished between “singular acts” and “continuous 

acts.” While some disputes can be characterized as a single action, the tribunal noted that 

other disputes can arise out of a series of events.38 In Pac Rim, like in the present case, the 

dispute arose out of a change in policy. As a result, the tribunal ruled the dispute could not 

be pinned down to a single action but rather was a continuous act which began before the 

restructuring took place and continued after the restructuring was complete.39 The Pac 

Rim tribunal ruled that the dividing-line between abuse of process and a legitimate change 

in nationality is where the relevant party can see an actual dispute or can foresee a future 

dispute as a high probability.  

24. Here, the actions leading to the dispute cannot be pinned down to a singular moment. 

Elections took place in early 2010,40 and the MAB Act was finally adopted in late 

November,41 much like in Pac Rim. Therefore, the actions leading to this dispute should 

be considered a “continuous act.” 

25. Claimant alleges that the “investment” was the restructuring of Contifica Group, which 

resulted in Claimant owning FBI. At that time, Claimant was aware that the New Way 

party had campaigned vigorously on a hard stance on alcohol.42 Although, these views 

were addressed generally, intentions to ban alcohol from sporting events were specifically 
                                                
35 Mobil Corp at ¶204-205. 
36 Schreuer, Nationality Planning at 18. 
37 Cementownia at ¶117. 
38 Pac Rim at ¶2.63; ILC Arts. 14-15. 
39 Pac Rim at ¶2.99. 
40 Statement of Defense at ¶6. 
41 Statement of Claim at ¶10. 
42 Statement of Defense at ¶6. 
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mentioned.43 Two months after the New Way party won the majority, FBI was transferred 

to Claimant, allowing Claimant to rely on the BIT.  

26. Unlike in Pac Rim, where the original investor heard about the change in policy after the 

investment took place,44 here Claimant heard about the change in policy two months 

before the investment took place. Therefore, a dispute regarding alcohol laws was 

foreseeable to the plaintiff two months before the restructuring. The timing of this 

investment is indicative of a bad faith investment and an abuse of process. 

2. The economic circumstances surrounding the alleged investment indicate that 

Claimant did not act in good faith 

27. In addition to timing, tribunals have also looked at the economic circumstance surrounding 

the transaction,45 including the price paid.46 While a nominal price alone does not bar an 

investment from being legitimate, it does raise serious concerns that the transaction was an 

abuse of process.47 

28. In denying jurisdiction of a claim, the tribunal in Phoenix Action emphasized that the 

insignificant price was indicative that the “whole operation was not an economic 

investment” but rather an attempt to gain jurisdiction.48 The tribunal found especially 

relevant that “no business plan, no program of re-financing, no economic objectives were 

ever presented, no real valuation of the economic transactions were ever attempted.”49  

29. In this case, Claimant transferred shares worth over 300 million USD for the token amount 

of 5,000 USD.50 This raises “serious doubts” about the legitimacy of the investment. 

Moreover, as submitted in Section I.A., Claimant made no attempt to contribute to the 

host’s economy or pursue any economic objectives. Any contribution to transforming FBI 

into a state of the art facility was conducted before Claimant acquired FBI. These 

circumstances indicate the sole purpose of Claimant’s restructuring was to gain access to a 

more favorable BIT. In fact, this notion is supported by a private memorandum written to 

                                                
43 Procedural Order No. 2. 
44 Pac Rim. 
45 See generally Mobil Corp.; Phoenix Action. 
46 Phoenix Action 
47 Id. at ¶140. 
48 Id. 
49 Id. at ¶140. 
50 Statement of Defense. 
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an executive of Claimant which considers how Claimant can achieve “further protection 

of [Claimaint’s] investment in Ruritania.”51 

II. This Tribunal does not have jurisdiction over disputes arising out of the Shared 
Purchase Agreement 

30. This Tribunal does not have jurisdiction over the disputes arising from the SPA because 

the Fund is not attributable to Respondent (A.), the Tribunal does not have jurisdiction 

under the BIT to hear contract claims (B.), and the forum selection clause in the SPA bars 

the admissibility of contractual claims (C.). 

A. The Conduct of the Fund is not attributable to Respondent 

31. The conduct is not attributable to Respondent because the International Law Commission 

Articles on State Responsibility (“ILC Articles”) cannot be applied to municipal claims 

(1.). In any event, the Fund was not acting in a governmental capacity (2.). 

1. The ILC Articles on State Responsibility cannot be applied to Claimants municipal 

claims 

32. For the Tribunal to have jurisdiction over this claim, the alleged breach of the SPA by the 

Fund must be attributable to Respondent. The ILC Articles determines whether conduct is 

attributable to a state. While the ILC Articles are not a treaty in force, they are consistently 

cited by international tribunals and are considered to "accurately reflect customary 

international law on state responsibility."52 Tribunals have found that the ILC Articles 

cannot be applied to municipal claims, as such claims are governed by the municipal law 

as opposed to international law.53 In Impregilo, the tribunal ruled that international law 

regarding attribution is not applicable when an independent entity breaches a municipal 

contract. The tribunal distinguished between breaches of international law and breaches of 

a municipal contract.54  

33. Similarly, the ad hoc committee in its decision in Vivendi ruled that “whether there has 

been a breach of the BIT and whether there has been a breach of contract are different 

questions” in which international law cannot be applied to the latter.55  
 

                                                
51 Exhibit RX1. 
52 Noble Ventures at ¶69. 
53 Commentary on ILC Articles, Art. 4 ¶6; See also Impregilo. 
54 Impregilo at ¶210. 
55 Id. 
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34. This conclusion has also been supported by Commentary on the ILC Articles. The 

Commentary on the ILC Articles is explicit: “the breach by a State of a contract does not 

as such entail a breach of international law.”56 

35. In this case, Claimant advances a breach of the SPA between the Fund and Claimant. This 

alleged breach is a municipal claim that cannot be governed by international law—

including the ILC Articles. Therefore, because the ILC Articles do not apply, the 

municipal claims brought by the Claimant cannot be attributed to the Respondent. 

2. In any event, the conduct of the Fund cannot be attributed to Respondent under the 

ILC Articles 

36. According to the ILC Articles, state responsibility can be determined by looking at the 

structure or function of the entity in question or at the control that the state has over it. 

Tribunals have consistently looked to both. 

37. The structural test outlined under Article 4 of the ILC establishes that conduct of any state 

organ, shall be considered an act of that state under international law. This rule concerns 

attribution of de jure organs that have been expressly entitled to act for the state within the 

limits of their competence.57 Tribunals have ruled that conduct of a separate legal entity 

cannot be attributed to the state under Article 4.58 

38. In this case, the Fund is a separate legal entity. Thus, like in Noble Ventures, it is “not 

possible to regard [the Fund] as de jure organs,”59 and therefore the conduct of the Fund 

cannot be attributed to Respondent state through Article 4 of ILC. 

39. The functional test outlined in Article 5 of the ILC Articles is applied on a case-by-case 

basis. In other words, even the acts of a state-owned entity are not per se attributable to the 

state, but rather each action must be analyzed independently. 

40. Maffezini demonstrates how the functional test should be applied. This dispute focused on 

whether the actions of a private corporation, SODIGA, could be attributed to Spain. They 

noted that SODIGA performed both public and private functions. Consequently, the 

tribunal categorized the acts that led to the dispute as commercial or public—the latter of 

                                                
56 Commentary on ILC Articles, Art. 4 ¶6. 
57 ILC Articles, Art. 4. 
58 See, e.g., Noble Ventures at  ¶69. 
59 Id. 
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which is attributable. The tribunal found that only actions where SODIGA intervened on 

behalf of Spanish authorities were found to be attributable to Spain. 

41. The actions of the Fund leading to the dispute dealt with the purchase of a company and 

were commercial in nature. It concerned the sale of a for-profit company to a private 

organization. There is no evidence that the Fund was acting on behalf of the State in 

entering the SPA. Therefore, under the functional test under Article 5 of the ILC Articles 

and Maffezini, the Fund, concerning this dispute, fails the functional test. Accordingly, its 

actions cannot be attributable to Respondent. 

B. The Tribunal does not have jurisdiction under the BIT to hear contract claims 

42. Article 6(2) of the BIT states that “[e]ach Contracting State shall fulfill any other 

obligations it may have entered into with an Investor or an Investment of an Investor of 

the other Contracting State.” Claimant argues that this “umbrella clause” elevates any 

contractual breach of the SPA to a violation of the BIT and thus international law. 

Tribunals are split on this issue. 

43. The traditional view of umbrella clauses is articulated in SGS v. Philippines. The tribunal 

ruled that the umbrella clause covered “obligations arising under national law” including 

any contractual claim. 60  However, in SGS v. Pakistan, the tribunal found that the 

conventional approach to umbrella clauses raises two far reaching implications for the 

sovereignty of the host state: 1) a broad reading would also cover non-contractual 

obligations, including the smallest types of commitments, opening the floodgates to 

lawsuits against the State; 2) a broad reading of the umbrella clause would obviate the 

other guarantees in investment treaties because there would be “no real need to 

demonstrate a violation of those substantive treaty standards if a simple breach of contract 

would suffice to constitute a treaty violation” and engage the international responsibility 

of the Party.61 

44. Recently, tribunals have adopted a middle ground. In El Paso, the tribunal ruled that 

whether an umbrella clause would cover a specific contractual agreement depends on the 

nature of the investment. It found that the umbrella clause does not extend to ordinary 

commercial contracts, but rather cover investment protections such contractually agreed 

                                                
60 SGS v. Philippines at ¶115. 
61 SGS v. Pakistan at ¶98. 
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by the State as a sovereign.62 This approach was also adopted in Pan American. The 

tribunal found that an umbrella clause cannot transform any contract claim into a treaty 

claim, as this would necessarily include any commitments of the State in respect to 

investments.63 Both tribunals emphasized that an overly broad reading of an umbrella 

clause would be “destructive of the distinction between the national legal orders and the 

international legal order.”64  

45. This Tribunal should not adopt a broad interpretation of Article 6(2) because such an 

interpretation threatens the sovereignty of Respondent and would expose Respondent to 

crushing liability. Under such an interpretation, the Respondent would be held responsible 

under international law for even the smallest of municipal claims. 

46. Here, the Fund was not taking public action. The subject of the Share Purchase 

Agreement is “Purchase,” emphasizing that it is commercial in nature. Moreover, the Fund 

was in no way acting in the role of the sovereign when it signed the agreement. It was the 

Fund’s decision, as a separate legal entity, to sell FBI to a private organization.65 There is 

no evidence to suggest that Fund, during the sale of FBI, was acting in a governmental 

capacity. Therefore, the obligations under the SPA should not be elevated to a breach of 

international law under the umbrella clause. 

C. The forum selection clause in SPA bars the admissibility of contractual claims 

47. If the Tribunal were to find that it has jurisdiction over the contractual claims arising from 

the SPA, the forum selection clauses contained in Section 3 of the SPA bars the 

admissibility of contractual claims. Even if umbrella clauses provide jurisdiction over 

contract claims, those claims are inadmissible if a contract contains a forum selection 

clause.66   

48. The question of whether the forum selection clause is given deference depends on whether 

the Claimant advances a treaty or contractual claim. Contractual claims and treaty claims 

are independent of each other, even if the dispute arises out of the same factual 

                                                
62 El Paso at ¶81. 
63 Pan American  at ¶151. 
64  Id. at  ¶110. 
65 Statement of Claim. 
66 SGS v. Philippines at ¶154. 
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circumstances.67 If the Claimant advances a treaty claim, the forum selection clause is 

given deference. If the Claimant advances a contractual claim, the forum selection clause 

in the contract is binding and bars the admissibility of such a claim. This distinction is 

logical as a Claimant should not be allowed to rely on a contract as the basis of its claim 

when the contract itself refers that claim exclusively to another forum.68 

49. For example, in SGS v. Philippines the tribunal found that it had jurisdiction over 

contractually-based claims due to the umbrella clause. After determining that it had 

jurisdiction, however, the tribunal held that the contract claims were inadmissible due to 

the forum selection clause contained in the contract.  

50. Claimant argues that some cases, like Eureko, have declined to give weight to a forum 

selection clause when a contractual claim overlaps with a claim arising from the BIT.  In 

other words, when the conduct of a State violates both the BIT and a contract, a forum 

selection clause is not given weight because the original claim arises from the BIT.  For 

example, In Eureko, the tribunal ruled that the forum selection clause bears no weight 

because a breach of contract necessarily included a breach of treaty. That is, even if the 

contract never existed, the actions of the Poland would have still been a violation of the 

treaty, independently. The tribunal was clear in this regard: 

[T]his Tribunal to consider whether the acts of which Eureko complains, whether 
or not also breaches of the SPA and the First Addendum, constitute breaches of 
the Treaty.69 

 

51. However, it is important to note, whenever a contractual claim is elevated to a treaty claim 

through an umbrella clause, the forum selection clause is still given deference. In fact, in 

all cases where the treaty and contractual claim do not overlap, the forum selection clause 

is honored. Eureko provides a narrow exception that does not apply here.  

52. In this case, Claimant advances both a contractual claim under the SPA and a treaty claim 

under the BIT. The alleged contractual claim is a violation of Section 9.2 of the SPA, 

which is independent of the BIT. In other words, a violation of Section 9.2 of the SPA 

would not, on its own, violate the BIT. There is no overlap between the claims.  Therefore, 

                                                
67 SGS v. Philippines; Eureko. 
68 Feit. 
69 Eureko at ¶112, emphasis added. 
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while the forum selection clause does not bar the admissibility of the alleged breaches of 

treaty, it does bar this Tribunal from hearing any alleged violation of the SPA. 
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PART TWO: MERITS 

I. Respondent’s actions did not amount to an expropriation of Claimant’s 

investment 

53. Article 4(1) of the BIT states that: 

[I]nvestments . . . may not directly or indirectly be expropriated, nationalized or 
subjected to any other measure . . . the effects of which would be equivalent to 
expropriation or nationalization. 
 

54. Respondent did not breach its obligations under Article 4(1) because it did not directly or 

indirectly expropriate Claimant’s investment. A direct expropriation occurs when legal 

title transfers to the state. With an indirect expropriation, the investor’s title remains 

untouched but is deprived of the utility of the investment.70 Claimant maintains control 

over its shares in FBI,71 remains the registered owner, and retains exclusive rights to its 

trademarks and trade dress. 72  As such, Claimant’s investment was not directly 

expropriated. 

55. Furthermore, Respondent’s actions did not amount to an indirect expropriation of 

Claimant’s investment. Claimant’s continued control over all relevant aspects of its 

investment strongly militates against a finding of expropriation (A.). Respondent’s 

reasonable actions did not amount to an expropriation because there was not a substantial 

or total deprivation (B.). Claimant cannot recover for a partial expropriation of its 

investment (C.).  

A. Claimant’s continued control over all relevant aspects of its investment strongly 

militates against a finding of indirect expropriation 

56. While control of an investment is not dispositive, it “strongly militates against a finding 

that an indirect expropriation has occurred.”73 The tribunal in Pope & Talbot laid out six 

criteria regarding control that weigh against a finding of indirect expropriation. It is less 

likely that there has been an expropriation if (i) the investor is in control of the investment, 

(ii) the government does not manage the day-to-day operations of the company, (iii) no 

officers or employees of the company are under arrest, (iv) payment of dividends has not 

                                                
70 Dolzer & Schreuer at 101. 
71 Procedural Order No. 2 ¶13. 
72 Statement of Defense at ¶16. 
73 Dolzer & Schreuer at 117. 
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been interfered with, (v) directors and managers of the company are appointed by the 

company, and (vi) the investor has full ownership and control of the investment.74 These 

criteria have been subsequently utilized by the CMS, Sempra, and Goetz tribunals.75 If a 

party maintains control over an investment, there must be substantial or total deprivation 

of the investment to qualify as an expropriation.76 

57. Claimant maintains exclusive control over all relevant aspects of its investment. Claimant 

remains in control of the day-to-day operations of the company, and the Board of 

Directors of FBI continues to make decisions regarding production.77 Further, Claimant 

remains the registered owner of all trademarks and trade dresses and exercises the 

exclusive right to use them.78 Respondent has not appointed any directors or managers to 

the company and has not affected the payment of dividends. While there were two 

employees who were temporarily detained by Respondent, this detention only lasted for 

eleven days. The employees have since returned to the company, and they suffered no 

physical harm. The fact that Claimant retains control of its investment strongly militates 

against a finding of indirect expropriation, and thus any deprivation must be substantial or 

total. 

B. Respondent’s reasonable actions did not amount to an indirect expropriation 

because there was not a substantial or total deprivation 

58. It is generally accepted that an indirect expropriation will occur when a state’s actions 

amount to a substantial deprivation of an investment. While there is no consensus as to 

what actually constitutes a substantial deprivation, the standard is consistently set notably 

high. The tribunal in Tecmed described expropriation as a series of acts that make rights 

“practically useless”79 or destroys or neutralizes the economic value.80 The tribunal in 

Pope & Talbot described substantial deprivation as measures so restrictive that one could 

conclude that property had been taken.81 

                                                
74 Pope & Talbot ¶100. 
75 CMS v. Argentina ¶259; Sempra v. Argentina ¶284; Goetz v. Burundi ¶194 (French language version). 
76 See generally Pope & Talbot; Metalclad; CMS. 
77 Statement of Claim at ¶20. 
78 Statement of Defense at ¶16. 
79Tecmed at ¶115. 
80 Id. at ¶116. 
81 Pope & Talbot.  
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59. In Tokios Tokelès, the tribunal found that “one can reasonably infer that . . . a diminution 

of 95% [of the investment’s value] would likely be sufficient.”82 This suggests that even a 

deprivation of 95 percent is not clearly an expropriation. The tribunal in CMS went even 

further and found that an investment which lost 98.5 percent of its value had not been 

expropriated. As these cases show, the bar for a substantial deprivation is truly a high bar, 

as even a 98.5 percent deprivation was deemed insufficient. 

60. Claimant has not suffered an injury that amounts to a substantial or total deprivation of the 

use or enjoyment of its investment. According to Claimant, FBI’s net income dropped by 

10 million USD.83 This drop is only a small fraction of the 300 million USD sum that was 

initially paid to acquire FBI.84 Indeed, 10 million USD amounts to a mere 3.3 percent of 

the amount paid to acquire all shares in FBI and certainly falls short of a substantial or 

total deprivation. Claimant alleges that its revenues decreased by 90 percent, but that still 

does not meet the soft threshold of Tokios Tokelès or the stringent standard of CMS. 

61. Moreover, Claimant has not sufficiently proven that the actions taken by Respondent 

actually caused the decrease in profits. Respondent did not make it illegal to sell beer 

within Ruritania. Claimant is still able to put beers on the market; individual customers are 

simply choosing not to buy it. Respondent has attempted to disassociate alcohol 

consumption with a healthy lifestyle, so it can reasonably be inferred that the drop in sales 

is attributable to consumers making a conscious choice not to consume alcohol. 

62. The decrease in sales experienced by Claimant did not amount to a substantial deprivation 

of its investment because the losses were not sufficiently severe. Further, Claimant has not 

carried its burden of proof that Respondent’s actions actually caused the decrease in sales 

rather than the decrease being attributable to individual choice. Further, the fact that the 

New Way party, which had campaigned on a platform of strict regulations of alcohol, won 

the election could show that the populace had changed its views towards alcohol. There 

has been no indirect expropriation of Claimant’s investment. 

C. Claimant cannot recover for a partial expropriation of its investment 

                                                
82 Tokios Tokelès at ¶120. 
83 Statement of Claim at ¶13. 
84 Id. at ¶7. 
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63. Claimant alleges that Respondent expropriated specific aspects of its investment.85 On the 

rare occasion where a partial expropriation has been recognized, the tribunal has focused 

examined individual acts and effects to find partial expropriations.86 A claim for partial 

expropriation must fail for two reasons. Partial expropriations are not generally accepted 

(1.). Even if this Tribunal accepts a claim of partial expropriation, there was no direct 

expropriation of any part of the investment (2.). 

1. Partial expropriations are not generally accepted 

64. Partial expropriation itself has been widely rejected by investment tribunals as inconsistent 

with the definition of expropriation under international law.87 These tribunals often dealt 

with clear-cut instances where a portion of an investment had been expropriated, but the 

tribunals refused to find a partial expropriation.  

65. For instance in CMS, the investment could be easily divided into several distinct rights, 

each of which had been taken by the state, but the tribunal found no expropriation.88 

Specifically, the tribunal rejected the idea that an investment could be disassembled into 

discrete rights.89 In Nykomb, the investor had a specific contractual right to double tariffs, 

which Latvia refused to pay.90 The tribunal in Nykomb did not even consider the 

possibility of a partial expropriation, even though the contractual right clearly fit into the 

definition of expropriation. Similarly, in Feldman, the investor had investments stemming 

from three distinct exports (cigarettes, alcohol and photographic supplies).91 The tribunal 

found that the investor was effectively deprived of the possibility of exporting cigarettes 

but still rejected a claim of partial expropriation. As these cases show, the majority of 

tribunals refuse to find partial expropriation.  

                                                
85 Id. at ¶28. 
86 See e.g., Middle East Cement; Eureko. 
87 Pope & Talbot; CMS; Nykomb; Occidental; Feldman. 
88 CMS at ¶26. 
89 Kriebaum at 71. 
90 Nykomb at 1. 
91 Feldman at ¶111. 
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2. Even if this Tribunal accepts a claim of partial expropriation, there was no direct 

expropriation of a part of the investment 

66. Very few tribunals have accepted partial expropriation as a valid argument. Even if the 

Tribunal accepts partial expropriation in theory, the expropriation must be direct rather 

than indirect.  

67. In Middle East Cement, for instance, the tribunal found partial expropriations when Egypt 

physically seized a ship and auctioned it.92 Likewise, in Eureko, Poland completely 

withdrew the investor’s express right to purchase additional shares in a company while 

leaving the initial investment untouched.93 In other words, there was an outright taking of 

the asset, the asset being a right to purchase additional shares. Claimant asks this tribunal 

to find that Respondent deprived it of a portion of a part of its investment – this is asking 

too much. 

68. Claimant’s “deprivation” surrounding its trademark and trade dress rights is significantly 

different from the deprivations surrounding the ship in Middle East Cement and the right 

to purchase additional shares in Eureko. Whereas the investors in those two cases faced a 

total deprivation, Claimant maintains control over its trademarks and trade dress rights. 

Respondent did not make it illegal to market alcohol; it merely placed tighter regulations 

on the marketing, in an effort to protect its citizens.94 Regarding the 0.8 L bottle, 

Respondent did not make it illegal to manufacture or own bottles of such a size, the MAB 

Act simply made it illegal to sell beer in such a large bottle in an effort to limit 

overconsumption of alcohol. Claimant could likely continue to produce these bottles and 

sell them for a different purpose, such as for non-alcoholic beverages. In other words, 

while Claimant's rights have been restricted, Claimant retains control of them and there 

has been no partial expropriation. 

69. Claimant’s continued control of all relevant aspects of its investment strongly militates 

against a finding of expropriation. The effects of Respondent’s reasonable regulatory 

measures did not amount to an indirect expropriation because there was no substantial or 

total deprivation. Moreover, there has been no partial expropriation because Claimant 

remains capable of utilizing its trademark and trade dress registrations; they are simply 
                                                
92 Middle East Cement at ¶144. 
93 Eureko at ¶239. 
94 Statement of Defense at ¶14. 
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more tightly regulated. Since there was no expropriation, Claimant is not entitled to any 

compensation. 

II. Even if this tribunal finds that respondent’s actions amounted to an 

expropriation, Respondent’s actions fell within the general regulatory powers of 

the state and thus are non-compensable 

70. Even if this Tribunal finds that there was an expropriation, no compensation is due 

because Respondent’s actions fell within the general regulatory powers of the State. 

Tribunals have generally acknowledged that a state has the right to regulate commercial 

and business activities within its territory.95 Claimant alleges that there is no clear-cut 

distinction between an indirect expropriation and a valid non-compensable government 

regulation.96 The tribunal in Azurix pointed out an apparent contradiction in the idea that 

actions taken in the public interest fall within the regulatory powers of the state and are 

thus non-compensable. The tribunal reasoned as follows: 

[T]he BIT would require that investments not be expropriated except for a public 
purpose and that there be compensation if such expropriation takes place and, at 
the same time, regulatory measures that may be tantamount to expropriation 
would not give rise to a claim for compensation if taken for a public purpose.97 

71. Despite this apparent contradiction, there is a consensus that under certain circumstances, 

a state need not compensate for all actions taken in the public interest. A non-compensable 

taking is not considered wrongful if it arises “from the action of the competent authorities 

of the State in the maintenance of public order, health or morality.”98 As the Iran-United 

States Claims Tribunal stated, it is “an accepted principle of international law that a State 

is not liable for economic injury which is a consequence of bona fide "regulation" within 

the accepted police power of States."99 The 2012 U.S. Model BIT, which has language 

substantially similar to the Ruritania-Cronos BIT, includes a clarification on 

expropriation, stating: 

[E]xcept in rare circumstances, non-discriminatory regulatory actions by a Party 
that are designed and applied to protect legitimate public welfare objectives, such 

                                                
95 See Saluka; LG&E; Tecmed. 
96 See Feldman; Fortier & Drymer. 
97 Azurix at ¶311. 
98 Sohn & Baxter at 553. 
99 SEDCO at ¶275. 
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as public health, safety, and the environment, do not constitute indirect 
expropriations.100 
 

Professor Browlie has suggested that “in principle [measures within the police powers of 

the state] are not unlawful and do not constitute expropriation.”101   

72. Discussing compensable takings, Professor Christie proposes that if a regulation “can be 

justified as being reasonably necessary to the performance by a State of its recognized 

obligations to protect the public health, safety, morals or welfare, then it would normally 

seem that there has been no ‘taking’ of property.”102 Thus, in addition to being for the 

protection of public health, a reasonably necessary measure is more likely to be non-

compensable. By adding the common requirement that police powers be applied non-

discriminatorily,103 it can be seen that a regulation is non-compensable if it satisfies three 

requirements. Here, Respondent’s actions meet all three requirements because they fell 

within the general regulatory powers of the state (A.), they were reasonably necessary 

(B.), and they were non-discriminatory (C.). 

A. Respondent’s actions fall within the general regulatory powers of the State 

73. Claimant acknowledges that there is no general consensus defining the police powers of a 

state;104 however, Black’s Law Dictionary defines them as “[t]he inherent and plenary 

power of a sovereign to make all laws necessary and proper to preserve the public 

security, order, health, morality, and justice.”105 The expropriation clarifications for the 

US Model BIT, which again has language similar to the BIT here, supports this definition 

of regulatory powers. This standard presents a rather broad definition of measures falling 

under the police powers of the state. Thus, it is reasonable that tribunals would attempt to 

narrow its scope by including non-discrimination. 

74. Actions taken in protection of the public health are generally found to be non-

expropriatory. Such measures can be seen as far back as 1904 when Venezuela was not 

found to be liable for the outright seizure of a carriage believed to be contaminated with 

                                                
100 U.S. Model BIT, Art. 4(b). 
101 Brownlie at 531. 
102 Christie at 338.  
103 E.g. Methanex at ¶7. 
104 Fortier & Drymer at 84.  
105 Black’s Law Dictionary at 1196. 
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smallpox.106 Another example is the nationalization of nuclear minerals and materials 

taken by the United States in order to protect the public health.107 

75. On the other hand, tribunals have been more willing to find an expropriation when 

government actions were taken for a reason other than protecting public health. In Santa 

Elena, for example, the tribunal found expropriation when measures were taken to protect 

the environment.108 And in Vivendi, the tribunal found expropriation when measures were 

taken in response to the economic collapse in Argentina.109 However: 

[F]ew international jurists would seriously suggest that if a government, acting in 
good faith and no-discriminatorily, bans a carcinogenic pesticide, compensation 
would be due to the affected investor for an expropriation, even where the 
pesticide company’s business is based solely on the manufacture and distribution 
of the banned pesticide.110  
 

Regulatory actions taken to protect the public health render a potentially compensable 

expropriation non-compensable. Respondent is in a much better position to determine 

what regulations are necessary to protect its public health than the Tribunal, and the 

Tribunal should accordingly defer to Respondent's conclusions. 

76. The health and societal risks related to alcohol and alcoholism are well-documented.111 

Respondent’s parliament made the decision that action was necessary to put an end to 

these risks and protect its citizens. Various international instruments have highlighted the 

importance of regulating the harmful use of alcohol, including the Global Strategy for the 

Prevention and Control of NCDs 112 the UN General Assembly Resolution on the 

Prevention and Control of Non-communicable Diseases,113 the Global Strategy to Reduce 

the Harmful Use of Alcohol,114 and the World Health Organization Action Plan for the 

Control and Prevention of Non-communicable Diseases for 2013–2020.115 Both the MAB 

Act and the Health Ordinance arose from Respondent’s good faith effort to protect the 

health of individuals in light of such trends. The process under which both the MAB Act 

                                                
106 Bishcoff at ¶581.  
107 Friedman. 
108 Santa Elena.  
109 Vivendi at ¶7.5.11. 
110 Newcombe at 21. 
111 Rehm. 
112 WHA Noncommunicable Diseases Report. 
113 UN General Assembly; WHA Noncommunicable Diseases Report. 
114 WHA Global Strategy. 
115 WHO. 
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and the Health Ordinance were enacted is evidence of this good faith. Further, the HRI 

Report showed that exposure to Reyhan concentrate could lead to an increased risk of 

cardiac complications.116 A common way to limit consumption of products which are 

dangerous to health is to include a message warning of the risks associated with use on the 

label. These types of regulations taken in the public interest clearly fall within the 

regulatory powers of the state. 

B. Respondent’s actions were reasonably necessary 

77. Practice shows a long history of states exercising their police powers to take non-

compensatory measures that were necessary in order to protect the public health. Professor 

Dolzer found that “the various domestic orders uniformly indicate, in principle, that no 

compensation is due when the measure is necessary in order to protect the public from a 

danger arising from the property.117 The Venezuelan seizure of a carriage and the United 

States’ nationalization of nuclear materials118 are both relevant examples in the context of 

necessity as well. One particularly relevant example arose during the Prohibition Era in the 

United States. Mexico protested the United States’ outright ban on alcohol, but the United 

States claimed that these actions were necessary and fell under the police powers of the 

state.119 These cases show a great deal of deference to the state – Venezuela and the United 

States deemed it necessary to take these actions, and they were granted deference in that 

decision. More recently, the tribunals in Continental Casualty and LG&E and the 

annulment committee in CMS recognized a necessity defense, allowing host states to avoid 

liability for compensation.120 Indeed: 

[R]easonable governmental regulation of this type cannot be achieved if any 
business that is adversely affected may seek compensation, and it is safe to say that 
customary international law recognizes this.121 
 

78. The acts taken by Respondent were part of a concerted effort to curtail the harmful effects 

of alcohol consumption and overconsumption, and in this sense they were a reasonably 

necessary response. In its efforts to disassociate alcohol from a healthy lifestyle, 

Respondent deemed it reasonably necessary to disassociate alcohol with a healthy way of 
                                                
116 Statement of Claim at ¶14. 
117 Dolzer at 2002-3.  
118 Supra  ¶ 74 
119 Fortier & Drymer at 103 N.66 
120 Continental Casualty; LG&E. 
121 Feldman at ¶103.  
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life and consequently athletic events.122 It is also entirely reasonable for a state to require 

that labels include health warnings when there is a danger, such as the health risks posed 

by Reyhan concentrate. In fact, the importance of taking protective health measures 

highlighted International Covenant on Economic, Social and Cultural Rights, which 

recognizes the human right of “enjoyment of the highest standard of physical and mental 

health.”123 Respondent has always fought against consumption of alcohol by youths. 

Indeed, Ruritanian law pro sales of alcohol to persons under the age of twenty-one prior to 

passage of the MAB Act.124 Given the tendency of youths to be especially affected by 

marketing,125 the MAB Act’s restrictions regarding labelling was deemed reasonably 

necessary to protect the youth of Ruritania. Research shows that individuals are more 

likely to consume more when presented with more.126 The requirement that alcohol be 

served in smaller containers is a reasonably necessary response to the dangers of 

overconsumption. 

C. Respondent’s Actions are Non-Compensable because They were Non-

Discriminatory 

79. A state's actions are non-compensable when they are non-discriminatory. According to 

Dolzer and Stevens, a state action is discriminatory if it results “in an actual injury to the 

alien . . . with the intention to harm the aggrieved alien.”127 In S.D Myers, the tribunal 

found that the state’s actions were merely a thinly-disguised protectionist trade measure 

rather than an environmental protection.128 Claimant therefore must prove that Respondent 

acted with the intent to harm. Claimant fails to do so here. 

80. In the instant case, the actions taken by Respondent were not discriminatory whatsoever as 

they applied generally. The MAB Act restricted the marketing and distribution of all beer, 

not merely FREEBREW or FBI beers.129 The Health Ordinance likewise applied to all 

products, both foods and beverages, containing Reyhan, not merely FREEBREW.130 

                                                
122 Exhibit No. 3. 
123 ICESCR Art. 12. 
124 Procedural Order No.3. 
125 Bloomberg School of Public Health. 
126 CDC. 
127 Dolzer & Stevens at 62.  
128 S.D. Myers, ¶162.  
129 Statement of Defense at ¶14. 
130 Statement of Defense at ¶15. 
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These actions were not taken because Respondent wished to limit consumption of FBI 

beers by its citizens. Rather, they were taken because Respondent wished to limit 

consumption of all beers by its citizens. There was no intent to discriminate against 

Claimant. Rather, Respondent’s sole intention was to protect its citizens. There was no 

desire to force Claimant out of business, Respondent was merely attempting to limit 

alcohol consumption by its citizens. 

III. Respondent accorded Claimant Fair and Equitable Treatment (“FET”) 

81. In determining whether FET was violated, tribunals have taken two approaches.131 The 

tribunal either measured the state conduct against the international minimum standard of 

treatment (“MST”)132 or treated FET as an autonomous standard.133 Here, the fair and 

equitable treatment standard reflects the minimum standard (A.). Under this standard, 

Respondent did not breach its obligations under FET. However, even if an autonomous 

standard were applied, Respondent still met its substantive obligations (B.). 

A. The fair and equitable treatment standard is equivalent to the minimum standard of 

treatment (“MST”) 

82. Claimant correctly notes that the “fair and equitable” standard as stated under Article 2(2) 

of the BIT is an unqualified FET obligation. However, this does not require the clause to 

be read as an autonomous standard. There is evidence suggesting that even an unqualified 

FET obligation should equate to the MST. This is the approach taken by the OECD Draft 

Convention. Although never opened for signature, the OECD Draft Convention has been 

commended as a model for preparing agreements on the protection of foreign property.134 

Thus, the text becomes an important guideline for interpretation of BITs.  

83. Under Article 1, the OECD Draft Convention states that each party “shall at all times 

ensure fair and equitable treatment.”135 Similar to the language in Article 2.2(b) of the 

BIT, this article is broadly drafted with no mention of international law. However, the 

commentary to the OECD Draft Convention clarifies that it reads FET as equivalent to the 

minimum standard of treatment in customary law.136 This was reiterated in 1984 in the 

                                                
131 Dolzer & Schreuer at 138.  
132 E.g., Pope & Talbot at ¶10. 
133 E.g., Tecmed. 
134 UNCTAD Series II at 20.  
135 OECD Draft Convention, Article 1A. 
136 OECD Draft Convention, Notes and Comments on Article 1. 
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OECD Committee report, where that all Member countries commented that FET referred 

to the minimum standard of treatment.137 This approach is preferable as it limits FET to 

the level of protection that states generally and consistently apply to investors. This helps 

avoid excessively broad interpretations of FET that would be an especially heavy burden 

on the resources of small developing host states. 

84. MST requires a high threshold for violations of FET. 138  Multiple tribunals have 

emphasized this characteristic, some even equating it to the Neer standard of conduct that 

is “shocking” or “egregious” as viewed today.139 The actions of Respondent do not reach 

this high level and thus do not violate its obligations under FET. 

85. Under the MST, the failure to fulfill the objectives of administrative regulations without 

more does not necessarily rise to a breach of international law.140  Thus, even if the MAB 

Act fails in achieving its goal, this does not rise to the level of violating Respondent’s 

international obligations. Furthermore, proof of a good faith effort by the Government to 

achieve its objectives can counter-balance instances of disregard of legal or regulatory 

requirements.141 The government had a strong public interest in regulating alcohol. The 

MAB Act was created through proper legislative measures. The Health Ordinance was 

based on a scientific report that suggested serious health consequences of consuming 

Reyhan. Although Claimant may not have been given the full opportunity to be heard, 

neither action can be considered the type of egregious violation that is required under 

MST. Such regulations are extremely common. Measures prohibiting the presence of 

toxins such as methanol are quite common and are uncontroversial.142 The United States 

has long required warning labels on alcoholic beverages.143 The MAB Act and the Health 

Ordinance are no more egregious than these pre-existing forms of regulation that have 

been routinely implemented. 

                                                
137 “Intergovernmental Agreements Relating to Investment in Developing Countries” OECD, 1984.. 
138 Waste Management at ¶98 
139 Glamis at ¶22. 
140 Gami at ¶ 
141 Id. 
142 McGrady at 171. 
143 Alcoholic Beverage Labeling Act. 
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B. Alternatively, Respondent did not violate any of its substantive obligations under 

FET 

86. Even if the Tribunal was to find that the autonomous standard applies, Respondent did not 

breach any of its substantive obligations under the FET. These obligations comprise (1) 

ensuring no frustration of Claimant’s legitimate expectations, (2) not coercing or harassing 

Claimant, and (3) guaranteeing due process.144 

1. Claimant did not have legitimate expectations 

87. In order to recover under FET, Claimant must have had “legitimate expectations.”145 This 

means that its basis of recovery must be based on reasonable expectations that arose from 

state action.146 If the investor knew of the states’ contrary intentions, its expectations 

would be unreasonable and would not be protected under FET. 147  Tribunals have 

identified three types of state action that gives rise to legitimate expectations.148 First, the 

state can create contractual arrangements with the investor.149 Second, state officials can 

make informal representations in order to induce the investor to invest in the host 

country.150 Third, the existing regulatory framework may be considered a basis for 

legitimate expectations.151 Respondent did not engage in any of these actions in a way that 

gave rise to Claimant’s expectations. 

88. Claimant first argues that Respondent made a representation through the SPA and thus 

gave rise to its legitimate expectations. However, expectations that arise from the SPA are 

merely contractual expectations. Frustration of contractual expectations alone is not 

susceptible of protection under FET.152 In Parkerings, the tribunal noted that parties that 

had contractual expectations frustrated should seek redress before a national tribunal as 

such expectations were not necessarily protected by international law.153 Even if this claim 

were properly brought under the FET standard, Respondent did not make a false 

representation. Respondent did not know how dangerous Reyhan was when Claimant first 
                                                
144 Biwater 
145 Nagel at ¶189. 
146 Potesta at 102-117. 
147 Compagnie Continentale at ¶23; CEMR AT ¶¶78-79; Thyssen Stahl at ¶510.  
148 Potesta at 102-117. 
149 Continental Casualty at ¶261. 
150 SPP at ¶¶82-83. 
151 Total at ¶9. 
152 See generally Duke Energy; Glamis; Hamester; Impregilo; Parkerings. 
153 Parkerings  at ¶ 
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purchased FBI in 2008.154 Although there was an interim report in 2005, 155 this was 

simply an interim report and the full study on Reyhan had not been completed. 

89. Second, there were no informal representations by Respondent.156 This case is far different 

from cases such as Feldman or Metalclad, where the authorities made “definite, 

unambiguous, and repeated” representations in order to induce Claimant into investing. In 

contrast, FBI was privatized through an open bidding process. Respondent did not make 

any statements to induce Claimant to invest in the brewery. 

90. Finally, the Claimant could not base its claim on expectations arising out of the existing 

legal framework. Tribunals and commentators157 have repeatedly recognized that host 

States cannot be expected to freeze their legal system in order to accommodate investors’ 

legitimate expectations.158 Absent a specific promise by the host state, a claim of stability 

of the framework cannot be justified. 159  Furthermore, reliance on the regulatory 

environment would have been unreasonable. The New Way party’s political progression 

was publicly available information. It was also well known that New Way party planned 

to heavily regulate alcohol. Furthermore, as indicated above, there are an increasing 

number of international organizations emphasizing the need for regulation of tobacco, 

alcohol and food products. Claimant should have anticipated the change in the regulatory 

environment. This is particularly the case considering that Claimant is part of a large 

international conglomerate. In Metalpar v. Argentine Republic, the Tribunal noted that the 

investor had the relevant business experience and knowledge to recognize that the 

Argentinean automobile industry was in bad condition. Thus, it was unlikely that 

claimants legitimately expected their investments would not be subject to the change in 

market trends.160 

2. Respondent guaranteed due process 

91. The enactment of the MAB Act and the Health Ordinance also did not fail to guarantee 

due process. Tribunals have identified a few common elements often thought constitute 

                                                
154 Statement of Claim at ¶7. 
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violations of the obligation to guarantee of due process. These include discrimination,161 

transparency,162 and use of powers for improper purposes.163 None of these elements are 

present here. Both the MAB Act and the Health Ordinance were widely applicable 

legislation. In the case of the former, it applied to all alcohol producers. In the latter, it 

applied to all Reyhan products. There was no difference in the treatment of Claimant 

versus national producers. 

92. There also was no lack of transparency as to decision-making. The MAB Act was 

introduced to Parliament and became public record on June 20, 2010. It was published on 

November 25, 2010 and entered into force in January 1, 2011. This was ample time for 

Claimant to address the legislation. Claimant also knew about the HRI report and was 

given opportunity to contest it. 

93. Finally, as mentioned above, Respondent consistently acted in good faith in its regulation 

for the benefit of the public good. There were no improper purposes. Respondent’s 

regulatory action fits with the current socio-economic changes in the international 

community, as evidenced by the increasing study and regulation of alcohol.164 

3. Respondent did not coerce or harass Claimant 

94. The arrest of Messrs. Goodfellow and Straw was not harassment in violation of FET. In 

Rompetrol Group v. Romania, the investor claimed that the arrest, detention, criminal 

investigations, and wire-tapping of its directors constituted State-sponsored harassment 

that breached the obligation to accord FET.165 However, the Tribunal found that there was 

no coordinated campaign of harassment. The actions of Respondent fall far short of the 

actions alleged in Rompetrol. Thus, Respondent’s actions do not constitute coercion and 

harassment in violation of the obligation to accord FET. 

IV. The Respondent provided full protection and security (FPS) to Claimant’s 
investment 
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95. Tribunals have developed conflicting views on the scope of FPS. Although some tribunals 

applied the broader standard that includes legal and commercial protection,166 many have 

limited protection to physical security.167 This Tribunal should take the latter approach. If 

this were not the case, states would experience impairment of their ability to exercise 

regulatory power. Otherwise, tribunals would need to engage in difficult line drawing 

between permissible modifications to domestic law and those that give rise to liability. 

This difficulty was illustrated in the CME and Lauder. Despite using the same BIT and 

same set of facts, one tribunal dismissed the claims of FPS168 whereas the other found a 

breach.169 In this case, there was no damage to the brewery itself. There was no physical 

violence to FBI and no use of force against the foreign investment. Any action that may 

have changed the regulatory environment, such as the MAB Act or the Health Ordinance, 

do not fit the physicality requirement and thus are not violations of FPS. Since Respondent 

was obligated to provide protection of FBI from physical damage only,170 it did not violate 

FPS. 

96. The arrest of Claimant’s executives also does not fall under the protection of the BIT. FPS 

refers to the “investment of investors,” i.e., FBI.171 The company cannot recover for harms 

to individual unless there is a requisite link.172 This link can be created when the action is 

against the investor’s executives for their activity on behalf of the investor and action 

against the executives personally but with the intent to harm the investor.173 The arrest 

occurred because the two executives were leaving the country in the middle of an 

investigation against the two. Neither was acting in his official capacity during this trip. 

Nor was this directed at Claimant. This deals with the executives’ actions rather than the 

company’s actions. Since such a link is lacking, the arrest is not relevant to whether or not 

obligations of FPS were violated. Thus, CAM cannot recover for violation of FPS arising 

out of the arrest of Goodfellow and Straw. 

V. The Respondent did not violate any of its international obligations 
                                                
166 National Grid; Azurix. 
167 AAPL; Rumeli; Saluka 
168 Lauder at ¶ 
169 CME at ¶ 
170 Rumeli at ¶ 
171 BIT Art. 2.1(b).  
172 Rompetrol at ¶151.  
173 Id. 
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97. Respondent’s obligations are outside the scope of the protection of the BIT (A.). However, 

even if this Tribunal were to find that the umbrella clause could be interpreted in this 

expansive manner, Respondent did not violate its obligations under the Paris Convention 

for the Protection of Industrial Property (“Paris Convention” (B.), The Agreement on 

Trade Related Aspects of Intellectual Property Rights (“TRIPS”) (C.), Agrement on the 

Application of Sanitary and Phytosanitary Measures (“SPS”) or the Agreement on 

Technical Barriers to Trade (“TBT”) (D.). 

A. Claimant’s claims under international obligations are outside the scope of the BIT 

98. To read the umbrella clause as covering such multinational treaties would impermissibly 

extend the Tribunal’s jurisdiction. The Paris Convention provides its own choice of an 

arbitral body to deal with disputes.174 The TBT and TRIPS also provide their own choices 

of arbitral bodies.175 Thus, the interpretations of the Tribunal may potentially conflict with 

the interpretations by the agreed upon arbitral body under these multinational agreements. 

B. Respondent did not violate its obligations under the Paris Convention 

99. Claimant contends that the MAB Act violates Article 6quinquies and 7 under the Paris 

Convention. However, the Paris Convention governs registration only.176 The World 

Intellectual Property Organization (WIPO) has confirmed that there is no right of use 

under the Paris Convention.177 The letter clarifies that if national law does not exclude 

trademarks from registration, but only limits the use, this would not violate the Paris 

Convention.178 

100. In addition, the Paris Convention’s language allows for other exceptions that relax the 

restrictions on the State’s ability to refuse trademark registration. Such restrictions were 

recognized in US–Section 211 Appropriations Act, where the WTO dispute settlement 

held that WTO Members are free to legislate and refuse registration on grounds other than 

those in Article 6quinquies.179 Furthermore, Article 6(1) indicates that the conditions for 

filing and registration will be determined by domestic legislation. If registration itself is 

limited, the implication that there is a derivative right of use is also limited. Given the 

                                                
174 Paris Convention, Art. 28.  
175 Hiaring at 270. 
176 Gervais at 65. 
177 WIPO Letter 
178 WIPO Letter. 
179 WTO II at 139-40. 
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considerable scope to refuse registration, there is also considerable scope to limit use. As 

it stands, the MAB Act has not affected the ownership of Claimant’s trademark or 

prohibited the sale of FREEBREW. Thus, none of Claimant’s rights of registration have 

been violated. 

101. Claimant also contends that plain packaging fails to prevent unfair competition in 

violation of Article 10bis of the Paris Convention. However, the use of trademarks is not 

the only method to avoid unfair practices. Furthermore, plain packaging doesn’t require 

the total absence of the sign registered as a trademark. It simply governs the form of which 

the sign is to be displayed. 

C. Respondent did not violate its obligations under TRIPS 

102.  Article 15(4) of TRIPS simply restates Article 7 and 6quinquies of the Paris Convention. 

Thus, the same arguments above apply here. Even tobacco advocates concede that Article 

16 does not provide the right to use the trademark.180 Plain packaging is a limitation on the 

right to use a trademark, not the right to register. Thus, the exceptions in Article 17 are not 

directly applicable. 

103. The only provision that addresses use is Article 20 of TRIPS. This provision protects a 

trademark from being “unjustifiably encumbered by special requirements.” Article 8(1) of 

TRIPS states that members may “adopt measures necessary to protect public health and 

nutrition.” Thus, the adoption of the regulations for public health is justifiable and 

consistent with TRIPS. The WTO Ministerial Conference, through the Doha Declaration 

on TRIPS and Public Health181 (“Doha Declaration”), has confirmed this position, noting 

that the TRIPS Agreement did not bar WTO members from taking measures to protect 

public health. Therefore, Article 20 is not breached. 

D. Respondent did not violate its obligations under the TBT or SPS 

104. Respondent’s regulations did not violate Article 2(2) of the TBT. Article 2(2) of the TBT 

prohibits technical regulations that are more trade-restrictive than necessary to achieve a 

legitimate objective. Here, the regulatory purpose of the MAB Act was to promote health, 

a legitimate purpose consistent with the TBT.182 Similarly, the Health Ordinance also is 

consistent. This is supported by World Trade Organization determinations. In the Clove 
                                                
180 Stern at 149. 
181 TRIPS Declaration. 
182 Statement of Defense at ¶13–14. 
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Cigarettes Dispute, the panel found that an act prohibited cigarettes and the component 

parts of cigarettes from containing a flavor, herb, or spice that is a characterizing flavor of 

the product or its smoke was consistent with Article 2(2). Thus, regulations of Reyhan as a 

flavoring additive are also consistent with Article 2(2). For these reasons, Respondent did 

not violate its obligations under the TBT. 

E. Alternatively, if the Health Ordinance were to fall under the SPS, Respondent has 

also met its obligations 

105. The SPS encompasses measures applied to “protect human…health…from risks arising 

from additives, contaminants, toxins or disease causing organisms in foods, beverages or 

feedstuffs.”183 Thus, measures to protect human health from toxins such as Reyhan or 

alcohol would fall under this measure. Under Article 1(5), the TBT stipulates that it does 

not apply to SPS measures. Thus, the TBT and the SPS are mutually exclusive.184 When 

there is a conflict between the TBT and the SPS, the SPS prevails. 

106. Under the SPS, countries may adopt SPS measures provided that these measures are 

necessary to protect life or health, are based on scientific principles and not maintained 

without sufficient scientific evidence,185 and do not unjustifiably discriminate.186 Here, the 

Health Ordinance was necessary to warn those of potential cardiac complications. It 

applied to all Reyhan product producers equally and did not draw a distinction between 

national and foreign companies. Finally, the provision was based on sufficient scientific 

evidence. Under Article 5 of the SPS, scientific risk assessment is sufficient to meet this 

requirement. Thus, Respondent’s reliance on the HRI Report as a basis for the Health 

Ordinance satisfies this requirement. Given that all three requirements are met, 

Respondent has not breached its obligations under the SPS. 

  

                                                
183 SPS at Annex A 1(b). 
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PART THREE: DAMAGES 

I. Claimant cannot recover for the anticipated sales of its foreign subsidiaries 
107. Claimant has requested damages on behalf of subsidiaries. Claimant’s subsidiaries other 

than FBI are not part of the investment in Ruritania and are therefore not protected under 

the BIT (A). Additionally, Claimants out-of-state subsidiaries cannot be expropriated as 

defined by the BIT (B). Furthermore, Claimant’s estimation of lost sales is unsubstantiated 

and highly speculative (C). 

A. Claimant’s subsidiaries other than FBI are not part of the “investment” in 

Ruritania and are therefore not protected under the BIT 

108. Article 1 of the BIT defines the term “investment” as every asset invested “in accordance 

with the laws and regulations of the Contracting State in which territory the Investment is 

made by Investors of the other Contracting State.”187 Claimant’s subsidiaries fail to 

qualify as investments under this definition both because Claimant has not shown that 

those subsidiaries operated in accordance with Respondent’s laws and because those 

subsidiaries fail to meet an implied territorial requirement.  

109. An investment, as defined by the BIT, must take place in a Contracting State. The BIT 

limits investment to mean only those investments “made in accordance with the laws and 

regulations of the Contracting State in which territory the investment is made...” No asset 

residing in the territory of a third-party State can meet this element of the definition of 

investment. An asset not found in either Contracting State cannot be made in accordance 

with the laws of a “Contracting State in which territory the investment is made,” as the 

investment was not made in a Contracting State.   

110. Additionally, the investment must be made “by investors of the other Contracting State.” 

This language implies that an investor can only claim BIT protection for investments 

made in the other Contracting State, i.e. an investor based in Cronos can only claim BIT 

protection for investments made in Ruritania.  

111. Claimant has not shown that its subsidiaries made investments in Ruritania. Merely 

hoping to export products to Ruritania is not enough. Otherwise, every importer would 

qualify as an investor with investments in Ruritania. Nothing in the BIT suggests that the 

                                                
187 BIT Art 1.1. 
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parties intended for the investment treaty to offer the same protections to investors and 

importers.  

112. Claimant has not shown that it operated its subsidiaries in accordance with Ruritianian 

law. Claimant has not shown that its subsidiaries constitute investments “in” Ruritania. 

Claimant’s subsidiaries fail to meet either of the elements of the definition of investment. 

B. Claimant’s foreign subsidiaries cannot be expropriated 

113. Claimant’s subsidiaries operated outside of Ruritania. They imported hops and bottles that 

were then used by FBI. Claimant’s foreign subsidiaries were importers. Their 

“investment” in Ruritiania began and ended with their intention to continue importing 

goods.  

114. Claimant contends that Respondent’s regulations resulted in the reduction of imports and 

the loss of the profits that would have accompanied those sales. The assertion that 

regulations are causing a reduction in imports is not an expropriation claim but a trade 

barrier claim. In particular, the assertion that technical regulations, such as those at issue 

here, arbitrarily limit trade is the domain of the TBT and the dispute bodies associated 

with the WTO.188 The fact that both parties are WTO members strongly suggests that they 

did not intend to create a second, potentially conflicting, set of free trade obligations in a 

treaty that nominally addresses not trade, but foreign direct investment. 

115. The BIT’s language is also inconsistent with an interpretation that the treaty was meant to 

offer protections to importers. Article 4 prohibits Contracting States from expropriating 

investments. The article also prohibits measures that have effects equivalent to 

expropriation “in the territory of” that Contracting State. It does violence to the language 

of the BIT to suggest that regulations that act as a barrier to trade have an effect equivalent 

to expropriation in the territory of Contracting State. A more reasonable reading of the 

BIT would suggest that importers are not protected under the BIT and that Article 4 

protects only investments within the territory of the relevant Contracting State.   

116. Many other BITs and model conventions mirror this territorial language. The 1992 World 

Bank Guidelines on Expropriation, Section V, offers: “A state may not expropriate or 

otherwise take in whole or in part a foreign private investment in its territory…”189 The 

                                                
188 WTO Regulations. (article 2.2 of Trade barriers, see supra ¶ 104) 
189 World Bank Guidelines at 8. 
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1994 Energy Charter Treaty, Article 13 reads: “investments of investors of a Contracting 

Party in the Area of any other Contracting Party shall not be nationalized…”190 Article 

1110 of NAFTA reads: “No Party may directly or indirectly nationalise or expropriate an 

investment of an investor of another Party in its territory…”191 Claimant’s “upstream” 

subsidiaries cannot be expropriated in the sense outlined in the BIT. 

C. The expected intra-group sales are speculative and unsubstantiated 

117. International arbitration tribunals have long recognized the need for some degree of 

certainty for a party to recover lost sales. In Vivendi, the tribunal found it necessary for the 

claimant to provide “convincing evidence of the ability to produce profits in the particular 

circumstances it faced.”192 In Petrobart, a gas supplier had a sales contract with an end 

user. The tribunal found that even though the contract existed, it lacked mandatory sales 

provisions and therefore did not offer the level of certainty necessary to recover lost sales 

damages.193 Professor Brownlie’s separate opinion in CME stated “The principle of 

denying recovery for speculative damages has long been recognized...”194 Another 

prominent commentator summarized various tribunal rulings with the following: 

In cases where lost future profits have been awarded, it has been where an 
anticipated income stream has attained sufficient attributes to be considered a 
legally protected interest of sufficient certainty to be compensable. This has 
normally been achieved by virtue of contractual arrangements or, in some cases, a 
well-established history of dealings.195 

 

118. Claimant asserts that, had the regulations not been enacted, intra-group sales of 

ingredients and bottles would have profited Claimant’s foreign subsidiaries. This assertion 

makes three unsubstantiated assumptions. It assumes that FBI would have retained its 

market share, it assumes that FBI would have continued to purchase inputs from in-group 

suppliers, and it assumes that those suppliers would have continued to profit at the same 

rate.  

119. FBI may have lost market share regardless of Respondent’s actions. Tribunals such as 

those that decided Petrobart and Vivendi are resistant to project future sales precisely 

                                                
190 ECT, Art. 13. 
191 NAFTA, Art. 1110 . 
192 Vivendi II at ¶8.3.8. 
193 Petrobart at 87. 
194 CME Separate Opinion at ¶66. 
195 Crawford at ¶27. 
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because markets fluctuate and brands gain and lose prominence. FBI may have seen a 

reduction in market share for any number of reasons. 

120. Claimant has provided no evidence that FBI was contractually obligated to purchase 

inputs in-group. Had a local bottle manufacturer become better situated to service FBI’s 

needs than the in-group subsidiaries, it is plausible that FBI would have switched 

suppliers. Likewise, if Claimant’s subsidiaries found more profitable contracts outside of 

the group, it is plausible that they would have supplied those clients instead. Claimant has 

offered no evidence that the in-group supply system was so economical as to be 

impervious to change. There are endless logistical, political, and legal reasons for why 

FBI may have turned to other suppliers at any time. In Petrobart, the mere existence of a 

contract was not enough to show the certainty of ongoing sales. Here, a contract has not 

even been presented. 

121. Finally, even if this Tribunal finds that it was more or less certain that FBI would look to 

the Claimant’s other subsidiaries to supply its inputs, there is no evidence that those 

subsidiaries were guaranteed to make a profit on the transaction. It is entirely possible that 

changing market forces or intra-group restructuring would result in Claimant’s 

subsidiaries providing supplies to FBI at-cost, or even at a loss. No evidence has been 

presented that demonstrates these subsidiaries were certain to profit off of the intra-group 

sales.  

122. Claimant had the burden of showing that its subsidiaries’ lost sales were certain. There 

was no guarantee that FBI would have retained market share, that FBI would have stuck 

with in-group suppliers, or that those suppliers would have made a profit on the sales. 

These three levels of uncertainty make it impossible for Claimant to meet its burden. 

123. Claimant has failed to show that its foreign subsidiaries were part of the investment 

protected under the BIT. Furthermore, Claimant cannot show that its subsidiaries were 

expropriated. Finally, the lost sales were not certain and therefore cannot be recovered.  

II. Moral damages should not be awarded 
124. International tribunals rarely award moral damages and only do so under exceptional 

circumstances (A.). The detention was not a grave or substantial violation of international 

law (B.). The executives did not suffer physical duress (C.). Claimant cannot show that 

Respondent acted with malicious intent (D.). 
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A. International tribunals have only awarded moral damages in exceptional 

circumstances 

125. In Lemire, the tribunal established that moral damages are usually inappropriate: “as a 

general rule, moral damages are not available to a party injured by the wrongful acts of a 

State.”196 The tribunal found that only exceptional circumstances justified recovery for 

moral damages. Lemire identified three elements necessary for recovery. First, the state’s 

actions must constitute “ill-treatment [that] contravenes the norms according to which 

civilized nations are expected to act[.]”197 Second, the state’s actions must result in 

physical duress.198 Third, both the cause and effect must be “grave and substantial.” In 

Lemire, the tribunal refused to award moral damages, stating that the state’s actions were 

not egregious enough to justify extraordinary damages.199   

126. In Desert Line, the tribunal found a fourth element necessary for recovery: the tribunal 

required that the claimant demonstrate malicious intent (often referred to as a fault-based 

liability standard).200 This element was met only when the claimant proved that the 

Yemeni military intentionally fired artillery on Desert Line installations.201 Like in 

Lemire, the Desert Line tribunal recognized “physical duress” as a requisite for awarding 

moral damages.202 Also like in Lemire, Desert Line considered whether the cause and 

effect were “substantial.” Desert Line executives suffered physical duress when the 

Yemeni military fired artillery on installations the executives were occupying. In 

conjunction with ongoing harassment by heavily armed Yemeni soldiers, the shelling was 

deemed substantial enough to overcome the exceptional circumstances test.203 The tribunal 

in Desert Line also used “exceptional circumstances” language to indicate that moral 

damages are rarely justified.204 

                                                
196 Lemire at ¶333. 
197 Id. 
198 Id. 
199 Id. at ¶344. 
200 Desert Line at ¶290. 
201 Id. 
202 Id. at ¶194. 
203 Id. at ¶290. 
204 Id. at ¶289. 
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127. Both tribunals required the Claimant to show that the state-actor had deviated for 

international norms, caused physical duress, and had a grave and substantial impact. Both 

tribunals found that only egregious state action can merit recovery. 

B. The detention and the decision to detain were not “grave and substantial” deviations 

from the norms of international law 

128. The Claimant cannot show that the Respondent’s actions were so grave as to constitute a 

deviation from the norms of “civilized nations.” The decision to detain the two executives 

does not rise to this standard. A prosecutor ordering the detention of suspected criminals is 

not only within the norms of civilized nations but is also a central component of almost 

every modern judicial system.  

129. Respondent has conceded that the detentions did not conform to the letter of Respondent’s 

criminal procedure. This alone, however, does not render the detention a grave deviation 

from civilized practice. Most modern judicial systems have mechanisms through which 

procedural defects in the criminal justice system are identified, and the Respondent 

contends that in all modern judicial systems mistakes are made that create procedural 

errors. What matters here is that the two men were released when the error was 

discovered. Neither alleges that he was tortured, coerced to confess, or otherwise treated in 

such a fashion as to constitute a grave violation of international law.  

130. Furthermore, the consequences of the detention were not grave or substantial. No evidence 

has been produced suggesting that either suffered identifiable psychological harm. 

Claimant cannot demonstrate that the arrest or resulting harm was grave or substantial in a 

manner akin to the artillery shelling in Desert Line. 

C. Claimant cannot show that the executives suffered physical duress 

131. In Europe Cement, the tribunal refused to award moral damages.205 Turkey alleged 

reputational harm as a result of Europe Cement’s actions. The tribunal found that Europe 

Cement had been fraudulent and abusive in its dealings with the Turkish government and 

that that fraud had caused harm. However, the tribunal found that absent physical duress, 

the claimant could not meet the exceptional circumstances test.206 Likewise, in Rompetrol, 

a corporate investor sought moral damages after Romania criminally investigated 

                                                
205 Europe Cement at ¶2. But see Cementownia ¶¶149, 163.  
206 Europe Cement  at ¶181. 
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Rompetrol officers. The Claimant failed to identify any physical duress, and the tribunal 

determined that the alleged reputational harms could not alone sustain moral damages.207  

132. Like in Europe Cement, Rompetrol, and Lemir, Claimant in this case has not demonstrated 

grave and substantial physical duress. There is no evidence that the executives were 

threatened, malnourished, held in substandard facilities, or subjected to violence. Claimant 

has not alleged abuse or mistreatment of any kind, let alone of a kind that rises to the level 

of Desert Line.   

D. Claimant cannot demonstrate that the detention of Messrs. Goodfellow and Straw 

was executed with malicious intent 

133. Messrs. Goodfellow and Straw were detained in connection with an ongoing investigation 

launched by the Prosecutors Office of Ruritania. The Prosecutor’s Office alleged that the 

two executives had illegally bribed officials. It is well within the rights of any State to 

conduct criminal investigations.208 It is also within any State’s right to detain those 

individuals believed to be complicit in a crime.  

134. When the Prosecutor’s Office determined that the investigation had not returned enough 

evidence to continue holding the two executives, they were released. The Claimant cannot 

demonstrate malicious intent on the part of the Prosecutor’s Office. The mere detention of 

suspected criminals does not equate to the active and intentional artillery attacks that 

proved malicious intent in Desert Line. 

135. Claimant had to meet the exceptional circumstances standard to recover moral damages. 

Claimant failed to show exceptional circumstances by failing to prove physical duress, 

malicious intent, or grave and substantial deviations from international law. 

 
  

                                                
207 Rompetrol at ¶293. 
208 Montevideo Convention, Art 3. 
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PRAYER FOR RELIEF 

 

135. In light of the foregoing, Respondent respectfully requests this Tribunal to find that: 

i) this Tribunal does not have jurisdiction over the dispute, and in any event 

the contractual claims are inadmissible; 

ii) Respondent did not expropriate Claimant's investment; 

iii) Respondent did not breach its FET and FPS obligations under the BIT 

iv) Respondent did not breach its obligations in the SPA. 
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