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 STATEMENT OF FACTS  

 

1. The Claimant is Contifica Asset Management Corp. (hereinafter “CAM” or  

“Claimant”), a company incorporated under the laws of the State of Cronos and fully owned 

by Contifica group parent company incorporated in Prosperia - Contifica Enterprises Plc.  

2. The Respondent is Republic of Ruritania (hereinafter “Ruritania” or “Respondent”). 

The context of CAM’s investment 

3. CAM claims that its investment associated with Freecity Breweries Inc. (hereinafter 

FBI) was destructed. FBI is Ruritania’s oldest brewery, founded in 1928. CAM had no shares 

in FBI prior to 17 March 2010.  

4. Until 2008 brewery was owned by the State Property Fund of Ruritania, which is 

separate legal entity with its own personality under Ruritanians laws. In the beginning of 

2008 Fund decided to sell the brewery to private investor and announced international tender. 

On 30 June 2008 Contifica Spirits S. p. A. (“Contifica Spirits”), a company incorporated in 

Prosteriana and manages the alcohol beverages production assets of the Contifica group, won 

the tender and acquired the FBI shares for USD 300,000,000. 

5. On January 2010 the New Way party, which program, tended to reduction of alcohol 

consumption, widely discussed in the media during elections,  secured the majority in 

Ruritanian parliament. 

6. Two months later, on 17 March 2010 FBI shares were transferred to CAM for token 

amount of 10’000 Ruritanian pounds (i.e. less than USD 5’000), while these shares are valued 

over USD 300’000’000. 

Changes in Ruritanian law in accordance with the New Way party program. 

7. On 20 November 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (hereinafter “MAB Act”) with certain restrictions to 

market and sell alcoholic products in Ruritania. Particularly it was prohibited to market any of 

alcoholic beverages on television and at sporting events including serving beer at sport 

facilities, outdoors and at any place from 9 pm till 9 am. Besides, the act imposed new 

labeling requirement stipulated that trademarks of beer shall be written in the same font and 

color as all the other text on a label. At last it was prohibited to sale of alcohol in containers of 

over 0.51.  

Changes in Ruritanian law in accordance with the medical findings 
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8. On 15 June 2011 Human Health Research Institute (“HRI”) released a report 

claiming that consumers of FREEBREW beer were exposed to a higher risk of cardiac 

complications due to the effects of Methyldioxidebenzovat, an active chemical ingredient 

found in Reyhan concentrate. Reyhan has traditionally been added to a number of local 

products, including FREEBREW beer. 

9. On 30 June 2011 Ministry of Health and Social Security adopted an ordinance, which 

requires any product containing Reyhan concentrate to be labeled with warning that “This 

product contains Reyhan concentrate, consumption of which according to the results of 

scientific research may lead to higher risk of cardiac complications”.  

10. On 20 August 2011, FBI requested the Ministry of Health and Social Security to lift 

labeling requirement pending the investigation of the matter in so far as the research 

conducted by HRI contained numerous flaws with respect to the analysis and the process of 

raw data collection. FBI also attached a report from an independent scientist, who opined that 

the HRI report had failed to consider other factors which could influenced on individuals 

involved in clinical studies. However CAM failed to present any evidence that consumption 

of FREEBREW does not pose the risk identified in HRI report. Hence on 25 August 2011 the 

Ministry denied this request. 

Investigation of the fact of corruption connected with FBI shares acquisition 

11. On 1 December 2011 investigation against executives of FBI and Contifica Group, 

Messrs Goodfellow and Straw commenced due to the fact of their allegedly involvement into 

a bribery of the officials of the State Property Fund of Ruritania in connection with the 

acquisition of the shares in FBI. 

12. On 23 December 2011 both executives of Contifica Group were detained in a cell in 

the Freecity International Airport when boarding their flight to Prosperia. On 3 January 2012 

they were released and the criminal investigation against them was terminated due to 

insufficient evidence on 20 June 2012.  

13. On 10 December 2011 Claimant wrote to the President and the Minister of Foreign 

Affairs of the Respondent noting that the MAB Act and the labeling requirement with respect 

to FREEBREW constituted a de facto expropriation of its interest in FBI and breached 

Ruritania’s obligations under the Rurutania-Cronos BIT (hereinafter RC-BIT) including 

breach of fair and equitable treatment and full protection and security guarantees. The second 

letter from Claimant to the President of Ruritania was written on 31 May 2012. The Ministry 

did not found enough appropriate arguments to respond.  
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14. On 23 September 2012 CAM submitted a statement of claim against the Republic of 

Ruritania to the German Institution of Arbitration (DIS) under the UNCITRAL arbitration 

rules.  

15.  On 15 December 2012 Republic of Ruritania submitted a statement of defense. 
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SUMMARY OF ARGUMENTS 

16.Tribunal has no jurisdiction over the claims submitted by CAM. Firstly, CAM’s 

shareholding does not constitute a protected investment under RC BIT, as it was made with 

violation of tax legislation. Secondly, CAM’s shareholding is not investment at all, as it does 

not satisfy Salini test, consequently, CAM is not an investor. Thirdly, as for the claims, based 

on share purchase agreement, the Tribunal has no jurisdiction over them because Ruritania is 

not a part of this agreement. 

17.In any event all CAM’s claims are inadmissible. There is an arbitration clause in share 

purchase agreement, which provides the mechanism to resolve disputes about the claims from 

this agreement. So that, Claimant should follow this provision. Moreover, share transfer from 

Contifica Spirits S. p. A. to CAM is a bad practice of treaty shopping constitutes an abuse of 

process. 

18. Ruritania did not violate any of its obligations under the BIT or international law 

towards CAM by adopting the measures for the regulation of marketing and sale of 

alcohol and imposing further requirements for marketing and sale of FREEBREW beer. 

 Ruritania has a sovereign right to take decisions for its citizens’ welfare. Its measures, 

obviously, consists no discrimination, as the were tended to a wide range of subjects (not only 

the Claimant). Hence Ruritania did not violate any of BIT’s provisions, and all restriction 

imposed on Claimant were made in accordance with law. 

19. The moral damages should not be awarded to Claimant for the arrest of Messrs 

Goodfellow and Straw. First of all, moral damages are not covered by any of BIT’s 

provisions and such claims are individual claims, that should not be considered in the Arbitral 

Tribunal. Secondly, there was no moral damage for the Claimant executives. Ruritania 

authorities were acted in bona fide in order to investigate crime. There were no aim to injure 

the Claimant. 

20. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI does not 

constitute a recoverable item of damages. Firstly, there is no connection with Ruritanian 

measures and CAM’s subsidiaries’ losses. Moreover, CAM’s subsidiaries are separate legal 

entities and are not covered by the RC BIT.   
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ARGUMENTS 

PART ONE: Objections to jurisdiction and admissibility 

21. The Ruritanian Government objects to the jurisdiction of the arbitral tribunal and admissibility 

of Contifica Asset Management Corp.’s claims. It follows inevitably from the facts of CAM’s 

acquisition of FBI shares subsequent to the announcement of the decision to introduce plain 

packaging and market restriction legislation. Furthermore, the arbitral tribunal lacks 

jurisdiction over the claims based on the alleged breach of share purchase agreement.   

I. Tribunal has no jurisdiction over all claims submitted by CAM.   

A. CAM’s shareholding does not qualify as a protected investment under Cronos-

Ruritania BIT.  

22. Pursuant to Article 1(1) BIT the investment shall be established in accordance with the laws 

and regulations of the Contracting State. United Nations Model Double Taxation Convention
1
 

(Ruritania, Prosperia and Posteriana are UNO members) provides the transfer pricing rules. 

While this convention is not binding, its articles are widely regarded as a codification of 

customary international law. Contifica Asset Management Corp. and Contifica Spirits S. p. A. 

are associated enterprises according to this convention, as they are fully owned by Contifica 

Enterprises Plc. Article 9 – Associated enterprises provides that “conditions made or imposed 

between the two associated enterprises in their commercial or financial relations which differ 

from those which would be made between independent enterprises, then any profits which 

would, but for those conditions, have accrued to one of the enterprises, but, by reason of those 

conditions, have not so accrued, may be included in the profits of that enterprise and taxed 

accordingly”. It follows that this article states arm’s length principle, which was obviously 

violated by share transfer from CAM to Contifica Spirits S. p. A, as the FBI shares, valued at 

over USD 300 million, were acquired for less than USD 5000. So that, share transfer between 

CAM and Contifica Spirits was not made in accordance with customary international law. As 

this restructuration is the base of CAM’s investment, investment itself is also illegal.   

23. In the list of cases the tribunal indicates that clause in Article 1.1 BIT “leaves investments 

made illegally outside of its scope and benefits
2
.”   

                                                           
1
 United Nations Model Double Taxation Convention between developed and developing countries, 

New York, 2011. 
2
 Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award of 2 

August 2006 at para. 206. Smutny & Polášek, Unlawful or Bad Faith Conduct as a Bar to Claims in 

Investment Arbitration in Werner & Ali (eds.) A Liber Amicorum: Thomas Wälde Law Beyond 

Conventional Thought (Cameron May 2009) pp. 277-296 
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B. CAM’s shareholding in any event is not qualified as “investment”, consequently 

CAM could not be determined as an “investor” 

24. An investment, in order to qualify for investment treaty protection, must incorporate certain 

legal and economic characteristics. The economic characteristics derive from the common 

economic conception of foreign direct investment
3
. There are criteria of “investment” 

definition, which are reflected in Salini v Morocco case. These characteristics are called in 

international practice as “Salini test”.   

25. CAM’s investment cannot pass any of the four criteria of “Salini test”. There is no 

contribution to the host State development, no sufficient duration, no contribution in money, 

and no risk.  

26. Despite the fact, that “Salini test” was determined in accordance with ICSID Convention, the 

Romak v Uzbekistan 
4
 tribunal in its turn decided that the term “investment” should have the 

same meaning in the context ICSID and outside ICSID. UNCITRAL tribunals adopt the 

“Salini test” as valid doctrine and even as a customary international law. So that, this test is 

applicable to present case. 

27. Firstly, CAM’s “investment” did not engage to national economy, and CAM by itself never 

contributed to the FBI development. 

28. In Phoenix Action, Ltd. v. The Czech Republic case one of the basis for Tribunal’s lack 

jurisdiction findings was that “This alleged investment was not made in order to engage in 

national economic activity, it was made solely for the purpose of getting involved with 

international legal activity.”   

29. The dissenting arbitrator in Tokios Tokeles v Ukraine argued that the majority decision, which 

granted the jurisdiction of the tribunal, ignored the purpose of the ICSID Convention, which 

is to encourage foreign investment, and stated that 

“To decide the jurisdictional issue the Decision should, therefore, have checked first 

whether the Tribunal has jurisdiction under Article 25 of the Convention—

interpreted, as the Decision recalls, in light of its object and purpose—and then, in a 

second stage, whether it has jurisdiction also under the bilateral investment treaty”. 

30. Secondly, the CAM’s investment does not correspond the criterion of duration. The moment 

of dispute occurrence is 10 December 2011, when the Claimant wrote to the President and the 

Minister of Foreign Affairs of the Respondent, trying to settle it amicably. That moment 

CAM was FBI shareholder less then two years.  

                                                           
3
 Zachary Douglas The International Law of Investment 

4
 Romak v Uzbekistan, PCA Case No. AA280, November 26, 2009. 
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31. Prof. Schreuer in his Commentary on the ICSID Convention has identified the requirement of 

certain duration as one of the elements to be taken into account in determining the existence 

of an investment. He has observed that “Tribunals seem to have regarded a period of two to 

five years as sufficient.” 
5
 In consequence, when a claim is presented shortly after the 

restructuring has taken effect it becomes apparent that the investment is made for the sole 

purpose of gaining access to ICSID arbitration and amount to an abusive manipulation of the 

system of international investment protection.  

32. Thirdly, there is no money contribution, as CAM pay only USD 5000 for the shares with real 

value USD 300 000 000.  

33. Finally, there was no “certain amount of risk” in CAM’s actions. Risk is defined as the 

probability of an event resulting in a measurable loss. As it was not a secret for CAM that the 

changes in legislation had been going to be taken, this event was not unexpected, moreover it 

was obvious. 

34. Hence, the Tribunal has no jurisdiction because CAM’s shareholding fails to constitute 

“investment” and CAM is not the investor, as in accordance with Article 1(3) of BIT 

“Investor means … shareholder of an Investment”. As we have no “investment” there could 

not be an ‘investor’.  

C. Tribunal has no jurisdiction over CAM’s claims based on allegation of share 

purchase agreement, since Ruritania is not a party to this agreement.   

35. As it follows from Preamble of Treaty of Mutual Promotion and Protection of Foreign 

Investment between The Republic of Ruritania and The State of Cronos the contracting 

parties (i.e. “Contracting States”) are "The Government of the Republic of Ruritania and the 

Government of the State of Cronos ". A such-called umbrella clause in Article 6.2 BIT ("Each 

Contracting State shall fulfil any other obligations it may have entered into with an Investor 

or an Investment of an Investor of the other Contracting State") is not an obligation for State 

Property Fund, as it is separate legal entity with its own legal personality. Umbrella clauses 

do not apply to contracts between private parties even if one of them is a foreign investor, as 

it is an obligation between the contracting States to observe their obligations vis-à-vis foreign 

investors. 

36. While State Property Fund of  Ruritania is a state establishment, under the laws of Ruritania it 

is separate legal entity with its own legal personality. So that Ruritania is not a part of share 

                                                           
5
 The ICSID Convention: A Commentary by Christoph H. Schreuer (Cambridge University Press, 2001) (p. 130) 
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purchase agreement. Under customary international law, a state is responsible for its organs
6
, 

not for separate entities.  

37. The approach that separate legal entity does not fall within the scope of an umbrella clause is 

spread in number of cases (Impregilo
7
, Amto v.Ukraine

8
). In William Nagel v. Czech 

Republic
9
 case the Tribunal noted that a contract was not attributable to the State, for the 

purposes of an “umbrella clause”, since the contracting enterprise had a separate personality 

from the State, and the latter was not involved in the contract’s conclusion. 

38. The position taken by the ad hoc Committee in the CMS v. Argentina
10

 case, made it clear 

that, in its understanding, a contractual obligation between a public entity distinct from the 

State and a foreign investor cannot be transformed by the magic of the so-called “umbrella 

clause” into a treaty obligation of the State towards a protected investor: 

“The effect of the umbrella clause is not to transform the obligation which is relied on 

into something else; the content of the obligation is unaffected, as is its proper law. If 

this is so, it would appear that the parties to the obligation (i.e. the persons bound by 

it and entitled to rely on it) are likewise not changed because of the umbrella clause.” 

39. According to the rules, reflected in ILC’s Articles on State Responsibility
11

, there are three 

criteria to identify the difference between state organs and other entities: structure, function 

and control. They are stated by The Articles 4, 6 and 8 respectively. 

40. Despite the fact that, according to the structural test the State Property Fund is managed by 

government of Ruritania, as the Maffezini Tribunal stated, it is essential to take into account 

the elements to which international law looked were, in particular, the control of the company 

by the state or state entities and the objectives and functions for which the company was 

created.
12

 The examination conducted by the tribunal aptly shows that the functional test of 

article 5 of the must ILC Articles be applied on a case-by-case  basis. Acts and omissions of a 

state-owned entity that is not a state organ cannot be automatically attributed to the state. 

                                                           
6
 R. Dolzer, C. Christoph Schreuer. Principles of International Investment Law 

7
 Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on 

Jurisdiction, April  

22, 2005, para. 223 
8
 Limited Liability Company Amto v. Ukraine, SCC Case No. 080/2005 (ECT), Final Award, March 

26, 2008,  

para. 110. 
9
 William Nagel v. Czech Republic, Award, September 10, 2003, paras 162-163. 

10
 Annulment Decision in the case CMS Gas Transmission Company v. The Argentine Republic, 

(hereafter  

CMS Annulment), ICSID Case No. ARB/01/8, September 25, 2007. 
11

 ILC’s Articles on State Responsibility 
12

 Maffezini, Award on the Merits, at 48-50. 



Team Greenwood 

17 

 

Rather, every conduct for which the investor considers the state to be responsible has to be 

independently examined.  Only if the tribunal finds this conduct to be governmental in nature 

can it be  attributed to the state.
13

 

41. The State Property Fund is partially governmental and partially commercial in nature. The 

conduct of the State Property Fund can only be attributed to the state where it was shown that 

it was exercising governmental authority or acted on the instructions of, or under the direction 

or control of, the state in carrying out the conduct. 

42. The conclusion of a contract by a state-owned entity cannot be attributed to the state, even if 

the state-owned entity was empowered with governmental authority. Moreover it is not  

attributable as the breach of the contract does not amount to a breach of an international 

obligation.
14

 

43. The Commentary to the ILC Articles takes the position that “. . . the breach by a State of a 

contract does not as such entail a breach of international law. Something further is required 

before international law becomes relevant, such as a denial of justice by the courts of the State 

in proceedings brought by the other contracting party.”
15

 

44. The tribunal in Impregilo v. Pakistan 
16

 explains under which circumstances a breach of 

contract amounted to a breach of an international obligation: “In order that the alleged  breach 

of contract may constitute a violation of the BIT, it must be the result of  behavior going 

beyond that which an ordinary contracting party could adopt.  Only the State in the exercise 

of its sovereign authority (“puissance publique”), and not as a contracting party, may breach 

he obligations assumed under the BIT.”
17

 The tribunal went on to declare that the breach of 

the fair and equitable treatment provision required the use of “puissance publique.”
18

 

 

  

                                                           
13

 Another example for an analysis of whether a certain conduct of an entity is attributable to the state 

is AMTO LLC v. Ukraine, Decision, Arbitration No. 080/2005, paras. 101-02 (Arbitration Inst. of the 

Stockholm Chamber of Commerce, Mar. 26, 2008). 
14

 Autonomous entity (Responsibility of the State Under International Law for the Breach of Contract 

Committed by a State-Owned Entity -  Michael Feit) p.13 

15
 ILC Articles with commentaries, supra note 20, at 41 (citations omitted) 

16
 Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, ICSID Case No. 

ARB/03/3, (Apr. 22, 2005) 
17

 Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, ICSID Case No. 

ARB/03/3, (Apr. 22, 2005) 
18

 Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on Jurisdiction, ICSID Case No. ARB/03/3, (Apr. 

22, 2005) 
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“Caelum, non animum mutant, qui trans mare currunt” 
19

 

Horace, Book I, epistle xi, line 27 

II. In any event all CAM’s claims are inadmissible. 

A. The CAM’s claims in the light of facts surrounding FBI shares acquisition 

constitute an abuse of process.  

45. CAM did not have the “investment” in FBI at the time the New Way party widely discussed 

measures of alcohol consumption reduction and secured the majority in Ruritanian 

parliament. The transfer of shares to CAM took place two months after these circumstances. 

Obviously, CAM acquired FBI shares in full knowledge and with the expectation Ruritanian 

Government would implement measures tended to reduce alcohol consumption. Therefore 

CAM anticipated the dispute and manipulated the process to gain an access to international 

arbitration under Ruritania-Cronos BIT. The memorandum addressed to Mr Goodfellow 

(Exhibit RX1) confirms the real purpose of share transfer in Contifica group.  

   46. The possible variants of restructuring, mentioned in this memorandum are Cronos, Delaware 

and Switzerland - countries with “perspective jurisdiction”. Claimant has chosen Cronos, 

because  Ruritania-Switzerland BIT has the definition of Investor (Article 1), which is not 

appropriate to find CAM or Contifica Spirits S.p.A. Investor in Switzerland, as it’s necessary 

for legal entity to have its seat, together with real economic activities, in the territory of that 

same Contracting Party (for CAM. as its economic activities took place in Ruritania) or legal 

entities established under the law of any country which are, directly or indirectly, controlled 

by nationals of that Contracting Party or by legal entities having their seat, together with real 

economic activities, in the territory of that Contracting Party (for Contifica Spirits S.p.A., as it 

is fully owned subsidiary of Contifica Enterprises Plc., incorporated in Prosperia and so 

controlled not by nationals of Contracting Party).  

  47.The main reason why CAM chose Ruritania-Cronos BIT instead of US-Ruritania BIT, was to 

escape the denial of benefits clause (Article 17):  

“Party may deny the benefits of this Treaty to an investor of the other Party that is an 

enterprise of such other Party and to investments of that investor if the enterprise has 

no substantial business activities in the territory of the other Party and persons of a 

non-Party, or of the denying Party, own or control the enterprise”. 

                                                           
19

 Those who hurry cross the sea change the sky [upon them], not their souls or state of mind 

The only purpose of changing nationality for investor was to get jurisdiction under the Ruritania-

Cronos BIT. So despite the fact of changed nationality CAM could not to be considered an “investor” 

as its actions constitute an abuse of process.     
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48. Also the obligations under Articles 3 and 4 do not apply to procedures provided in multilateral 

agreements concluded under the auspices of WIPO relating to the acquisition or maintenance 

of intellectual property rights (Article 5). 

49. Article [Expropriation] does not apply to the issuance of compulsory licenses, intangible 

property right or property interest in an investment” (2004 US-RuritaniaBIT) 

50. US-Ruritania BIT addresses this problem directly by including express provisions on the right 

of the host State to take measures in fields such as environmental protection, labour relations, 

security and taxation. It also sets out a general principle: "Except in rare circumstances, non-

discriminatory regulatory actions by a Party that are designed and applied to protect 

legitimate public welfare objectives, such as public health, safety, and the environment, do not 

constitute indirect expropriations". 

51. Everything mentioned above confirms that Claimant was not looking for investor-friendly 

company, but only for the most advantageous jurisdiction.  

52. Under the Article 31 of Vienna Convention20, “[a] treaty shall be interpreted in good faith in 

accordance with ordinary meaning to be given to the terms of the treaty  in their context and 

in light of its object and purpose”. In mentioned above circumstances, there could be no 

“investment” for the purpose of Article 8 of the BIT and any reliance on Article 8 would 

constitute an abuse of right. 

53. The Pac Rim Cayman LLC v. The Republic of El Salvador  precedent analyze criteria of 

determination whether there legal or mala fide practice of treaty shopping. The tribunal held 

that: “The dividing-line occurs when the relevant party can see an actual dispute or can 

foresee a specific future dispute as a very high probability and not merely as a possible 

controversy. In the Tribunal’s view, before that dividing-line is reached, there will be 

ordinarily no abuse of process; but after that dividing-line is passed, there ordinarily will be. 

The answer in each case will, however, depend upon its particular facts and circumstances, as 

in this case21.”  This decision also contains an important finding: 

“Where the alleged practice is a continuous act …, this means that the practice started 

before the Claimant’s change of nationality and continued after such change. This 

analysis would found the basis of the Tribunal’s jurisdiction ratione temporis under 

CAFTA; but it would preclude the exercise of such jurisdiction on the basis of abuse of 

                                                           

20 Vienna Convention on the Law of Treaties, art. 31(1) (May 22, 1969) 

21 Pac Rim Cayman LLC v. The Republic of El Salvador, ICSID Case  No. ARB/09/12, Decision on 

the respondent’s jurisdictional objections, 1 June 2012, para. 2.99  
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process if the Claimant had changed its nationality during that continuous practice 

knowing of an actual or specific future dispute, thus manipulating the process under 

CAFTA and the ICSID Convention in bad faith to gain unwarranted access to 

international arbitration.”22  

54. The same reasoning would apply to composite acts (Article 15 of the ILC’s Articles on 

Responsibility of States23) in which category falls for example creeping expropriation. A 

temporary interference, for its part, (such as temporary closure of a State’s border which 

obstructs the operations of an investor) will the fall into category of completed acts. Likewise, 

the Commentaries to the ILC’s Articles on Responsibility of States point out that “[a]n act 

does not have a continuing character merely because its effects or consequences extend in 

time.”(Comm. 6 to Article 14 of the ILC’s Articles on Responsibility of States24). 

55. It is appropriate to adopt a firs-fact approach in this dispute. The first one in a series of facts 

giving rise to a dispute has taken place is New Way party winning. As restructuring was after 

these events, it amounts to an abuse of rights and such an investment cannot be covered by the 

consent of the host State. 

56. Everything above makes it clear that CAM’s conduct constitutes an abuse of process and its 

shareholding is not bona fide investment covered by the BIT.   

B. The share purchase agreement provides that any dispute arising out of it shall be 

resolved by arbitration under the Rules of Arbitration of the ICC in Geneva.  

57. Share purchase agreement between State Property Fund of Ruritania and Contifica Spirits S. p. 

A. contains in Article 14.2 clause for resolution of dispute arising out or in connection with 

this agreement.  

58. Firstly, the contract choice of forum should not be overrode by BIT. The BIT itself was not 

concluded with any specific investment or contract in view. It is not to be presumed that such 

a general provision has the effect of overriding specific provisions of particular contracts, 

freely negotiated between the parties.   And it would be inappropriate and premature by the 

majority of tribunal to address the treaty claim before the contract claim had been adjudicated 

by the contractually designated courts.   

                                                           

22 Pac Rim Cayman LLC v. The Republic of El Salvador, ICSID Case  No. ARB/09/12, Decision on 

the respondent’s jurisdictional objections, 1 June 2012, para. 2.107. 

23 Responsibility of States for Internationally Wrongful Acts, 21 December 2001. 

24 Responsibility of States for Internationally Wrongful Acts, 21 December 2001.
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59. As Schreuer says, “[a] document containing a dispute settlement clause which is more specific 

in relation to the parties and to the dispute should be given precedence over a document of 

more general application.”  Share Purchase Agreement is more specific to the parties, as BIT 

Cronos-Ruritania, so the priority belongs to the first one, and any dispute, concerning it, have 

to be resolved under Rules of Arbitration of the ICC in Geneva. 

60. State Property fund entered in Agreement as its Party, not as the representative of Ruritania, as 

it is a separate legal entity with its own legal personality. “…If the core or center of gravity of 

a dispute is not about the exercise of governmental powers ...but about “normal” contract 

disputes, then the BIT and the umbrella clause has no role” .  

61. The Article 6.2 provision does not convert questions of contract law into questions of treaty 

law. It addresses not the scope of the commitments entered into with regard to specific 

investments but the performance of these obligations, once they are ascertained. The tribunal 

can only hear the claim based on international law.    

62. As it has already been mentioned by SGS Tribunal the general language in BITs dealing with 

all investment disputes should be limited because in some investment contracts the parties 

stipulate exclusively for different dispute settlement arrangements. ”   

63. Ruritania doesn’t have any obligations to CAM, based on Share Purchase Agreement.  In El 

Paso Energy International Company v. The Argentine Republic , the mentioned, that 

64. “In view of the necessity to distinguish the State as a merchant, especially when it acts through 

instrumentalities, from the States as a sovereign, the Tribunal considers that the “umbrella 

clause” in the Argentine-US BIT…can be interpreted in the light of Article VII(1) which 

clearly includes among the investment disputes under the Treaty all disputes resulting from a 

violation of a commitment given by the State as a sovereign  of State, either through an 

agreement, an authorization, or the BIT……Interpreted this way, the umbrella clause will not 

extend the Treaty protection to breaches of an ordinary commercial contract entered into by 

the State or a State-owned entity, but will cover additional investment protections 

contractually agreed by the State as a sovereign – such as stabilization clause – inserted in an 

investment agreement”.  

65. Such approach is confirmed also by SGS v. Pakistan case   decision the tribunal’s opinion was 

that the umbrella clause doesn’t automatically elevated any and all breaches under the PSI 

agreement to BIT violations, noting which means “susceptible of almost indefinite expansion. 

El Paso Tribunal required that if the contract vests exclusive jurisdiction over disputes arising 

under its terms to another tribunal (domestic court or a contractual arbitral tribunal) then this 

tribunal has the primary jurisdiction.    
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66. This argument also can be confirmed by umbrella clause correct interpretation. The Article 

6(2) provides that  

“Each contracting State shall fulfill any other obligations it may have entered into 

with an Investor or Investment of an Investment of the other Contracting State.” 

67. According to this clause the host State shall observe binding commitments, including 

contractual commitments, which it has assumed with regard to specific investments. 

Obviously, it is stated that the State by itself (not a state entity) shall enter into obligations.  

68. Thirdly, the main BIT’s aim is to create favorable conditions for Investments by Investors of 

either contracting State in the territory of the other Contracting State. So an umbrella clause is 

included for providing Investors protection, due to ability to resolve disputes in an 

international arbitration, “a neutral forum, in which both parties have an equal say in the 

appointment of the tribunal – whereas the latter requires disputes to be resolved by a domestic 

court, whose own government is an interested party in the process’’ . It is a conceivable 

function of a provision to provide assurances to foreign investors with regard to the 

performance of obligations assumed by the host State under its own law with regard to 

specific investments—in effect, to help secure the rule of law in relation to investment 

protection. As Share Purchase Agreement provides dispute resolution in International 

arbitration there is no purpose for umbrella clause. 

69. Finally, in accordance with international law principle venire contra factum proprium non valet 

or estoppel the party of share purchase agreement is estopped from choosing the jurisdiction, 

as it has already determined the institute for dispute settlement in this SPA.   

70. Evidentially, the claims based on the alleged breach of the share purchase agreement are 

inadmissible.   
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PART TWO: MERITS 

III. Ruritania did not violate any of its obligations under the BIT or international law 

towards CAM by adopting the measures for the regulation of marketing and sale of 

alcohol and imposing further requirements for marketing and sale of FREEBREW beer 

71. According to the general rule of interpretation, which comprises several sub-norms, ‘a treaty 

shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose’ 
25

.  

72. If the object and purpose of the treaty does not provide enough information, another criterion 

of treaty interpretation requires adjudicators to take into account - ‘any relevant rules of 

international law applicable in the relations between the parties’
26

.  As stated by Sinclair, 

pursuant to Article 31(3)(c) of the VCLT, ‘[e]very treaty provision must be read not only in 

its own context, but in the wider context of general international law, whether conventional or 

customary’
27

.  

 73. According to Article 38(1(b)) of the Statute of the International Court of Justice, the sources 

of international law include international conventions and international customs, as well as 

general principles and, as a subsidiary means of interpretation, judicial decisions and the 

teachings of the most highly qualified publicists of international law
28

.  

74. Article 8 of TRIPs, entitled ‘Principles’, allows member states to adopt measures necessary to 

protect public health, provided that such measures are consistent with the provisions of the 

Agreement. In addition, the second paragraph of the same provision allows states to adopt 

‘appropriate measures, provided that they are consistent with the provisions of this 

Agreement’ in order inter alia to ‘prevent the abuse of intellectual property rights by right 

holders’
29

.  

75. The question which arises is whether the public interest is adequately protected within a 

framework aimed primarily at protecting private interests. 

76. Finally, the investors are those, who usually triggers the use of the system. Thus, it could 

happen that human rights violations or abuses of rights by the foreign investor may not be 

                                                           
25

 1 - VCLT, supra note 109, Art. 31(1) 
26

 Art. 31(3)(c) of the VCLT. 
27

 I. Sinclair, The Vienna Convention on the Law of Treaties(1984), at 139. 
28

 Statute of the International Court of Justice, supra note 137, Art. 38. 
29

 TRIPS, signed in Marrakesh, Morocco on 15 April 1994. 
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considered in the context of the proceedings. The concrete result is that human rights issues 

are only marginally dealt with in the context of arbitral proceedings. 
30

 

77. Ruritania follows the doctrinal understanding of property and intellectual property and the 

main aim of  its measures  was to  protect public health .  

A. Rurutania do provide CAM fair and equitable treatment 

78. Article 2 (1 b) of the RC BIT provides the standard of fair and equitable treatment (FET), 

which the CAM claims to be violated by Ruritania.  

79. The FET standard does not provide investors with a de facto appellate mechanism for the 

substantive scrutiny of domestic policy decisions.
31

 There is nothing manifestly unfair about 

the measures Ruritania has imposed on its domestic alcohol industry, including FBI. 

Furthermore, all taken by Ruritanian parliament measures, such as 1) marketing restriction of 

alcoholic beverages on television and during sports events; 2) prohibition of alcohol 

beverages serve at sports facilities, outdoors and at any place from 9 pm till 9 am; 3) 

trademarks’ restrictions and 4) packaging requirements are tended to have salutary impact 

upon public health. The policy directed to reduction of alcohol consumption is a State’s 

sovereign right. The FET standard is not supposed to prevent the good faith and non-

discriminatory exercise of regulatory powers by the Host State unless adoption, 

implementation or effects of a measure are manifestly arbitrary, grossly inequitably patently 

unfair.
32

 

80. As the Republic of Ruritania is a WTO member, hence it has to fulfil the obligations under 

Agreement  on Trade-related Aspects on Intellectual Property Rights (TRIPS). The Article 17 

of TRIPS provides exceptions that can be imposed upon the use of registered marks: 

 “Members may provide limited exceptions to the rights conferred by a 

trademark, such as fair use of descriptive terms, provided that such exceptions 

take account of the legitimate interests of the owner of the trademark and of 

third parties.” 

                                                           
30

 Reiner and Schreuer, ‘Human Rights and International Investment Arbitration’, in P.-M. Dupuy, F. 

Francioni, and E.-U. Petersmann, Human Rights in International Investment Law and 

Arbitration (forthcoming 2009), at ch. 4. 
31

 Physicians for a Smoke Free Canada, “Philip Morris vs. Uruguay: An analysis of Tobacco Control 

Mesures in the Context of International Investment Law” Todd Weiler, 28 July 2010. 
32

 Physicians for a Smoke Free Canada, “Philip Morris vs. Uruguay: An analysis of Tobacco Control 

Mesures in the Context of International Investment Law” Todd Weiler, 28 July 2010. 
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 81. It follows that, despite the investor’s expectations to use its trademarks without any 

restrictions, Article 17 confirms Host State’s right to take decisions in the interests of its 

citizens.  

82. When evaluating a general reliance claim based under an FET standard, it is also necessary to 

examine the regulatory context within which the investor maintains its investment.
33

 Ruritania 

has been regulating alcohol industry since 1992, moreover the alcohol harm is recognized all 

over the world. That is to say alcohol consumption regulation is normal tendency for any 

state. Moreover, it is a fact, that alcohol addiction is one of the most dangerous, as it leads to 

psychiatric problems, including depression, anxiety, and suicide
34

, unlike the cigarettes. In the 

circumstances like that, Claimant could not have an expectation that it would never encounter 

any regulations of the manner to use its trademarks in Ruritania’s alcohol market.  

D. Ruritania have never impaired the Investments of Investor by arbitrary or 

discriminatory measures. 

83. The Article 3 (1 c) of the RC BIT prevents Contracting States from “arbitrary or 

discriminatory measures” towards the “Investments of Investor”. There is no discrimination in 

Ruritania’s measures. As for the State’s actions tended to reduce alcohol consumption, they 

had no individual character and were addressed to all companies that produce or import 

alcohol production. With regard to the requirement of Ruritanian Ministry of Health to label 

any product containing Reyhan concentrate, it is also not discriminatory. This requirement is 

obligatory not only for FBI beer, but to other local products where Reyhan had been 

traditionally added.  

84. Claimant criticize scientific report the government relied on in its decision of labeling 

requirement. Nevertheless, CAM failed to provide any evidence that all HRI findings are 

ungrounded. 

84. Furthermore, Article 3 (2) states that “Measures that have to be taken for reasons of public 

security and order shall not be deemed treatment less favourable, arbitrary or discriminatory..”   

86. So that government has its right to protect its population and has obligations before its citizens. 

Right for health is a stable human right, that’s why it has its priority over investor’s right. 

87. As Article 25 of Universal Declaration of Human Rights 
35

 says:  

                                                           
33

 MTD Equity Sdn Bhd and MTD Chile SA v Chile, Award, ICSID Case No ARB/01/7; IIC 174 

(2004), 25 May 2004, para 122.  
34

 Castaneda R, Sussman N, Westreich L, Levy R, O'Malley M. A review of the effects of moderate 

alcohol intake on the treatment of anxiety and mood disorders. Clin Psychiatry 1996;57(5):207–212. 
35

 Universal Declaration of Human Rights (UDHR), adopted by the United Nations General 

Assembly on 10 December 1948 



Team Greenwood 

26 

 

“Everyone has the right to a standard of living adequate for the health and well-being 

of himself and of his family, including food, clothing, housing and medical care and 

necessary social services, and the right to security in the event of unemployment, 

sickness, disability, widowhood, old age or other lack of livelihood in circumstances 

beyond his control.” 

88. Also Article 12 of  International Covenant on Economic, Social and Cultural Rights 
36

 

obligates the States Parties to the Covenant recognize the right of everyone to the enjoyment 

of the highest attainable standard of physical and mental health. 

89. Article 8 of the TRIPS Agreement states that Members may, in formulating or amending their 

laws and regulations, adopt measures necessary to protect public health and nutrition, and to 

promote the public interest in sectors of vital importance to their socio-economic and 

technological development, provided that such measures are consistent with the provisions of 

this Agreement. 

90. In the same way Protocol to the Convention for the Protection of Human Rights and 

Fundamental Freedoms, opened for signature 20 Mar. 1952, 213 UNTS 262, at 262. Art. 1 of 

Prot. No 1 to the Convention provides: 

“every natural or legal person is entitled to the peaceful enjoyment of his possessions. 

No one shall be deprived of his possessions except in the public interest and subject to 

the conditions provided for by the law and by the general principles of law. The 

preceding provisions shall not, however, in any way impair the right of a State to 

enforce such laws as it deems necessary to control the use of property in accordance 

with the general interest or to secure the payment of taxes or other contributions or 

penalties.”  

91. As it was mentioned above, alcohol addiction is more dangerous than tobacco addiction. 

Nevertheless, there some similarities between alcohol and tobacco industries, as both of them 

are restricted for the public health and welfare. The review of the jurisprudence of the 

European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR) 

concerning tobacco control provides some useful reference for this case. The ECJ stated in 

the Tobacco Products Judgment  
37

 that the right to property, which forms part of the general 

principles of Community law, is not absolute and that 

                                                           
36

 Adopted and opened for signature, ratification and accession by General Assembly resolution 

2200A (XXI) of 16 December 1966 entry into force 3 January 1976 
37

 Case C–491/01, The Queen v. Secretary of State for Health (ex parte British American Tobacco 

Investments Ltd and Imperial Tobacco Ltd) [2002] ECR I–11453 (hereinafter Tobacco Products 

Judgment 
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“its exercise may be restricted, provided that those restrictions in fact correspond to 

objectives of general interest … and do not constitute a disproportionate and 

intolerable interference, impairing the very substance of the rights guaranteed”
38

.    

92. The Court found that the measures imposed did not prejudice the substance of companies’ 

trade mark rights, but constituted a proportionate restriction on the use of the right to property 

to ensure a high level of health protection. 

Article 20 of the TRIPS Agreement states that 

“the use of a trademark in the course of trade shall not be unjustifiably encumbered 

by special requirements, such as use with another trademark, use in a special form” 

(emphasis added). 

 93. A contrario, it may be held that if such requirements are justifiable, they may be adopted by 

national regulatory authorities.  

94. In Fredin v. Sweden, the Court held that environmental legislation had a public interest goal to 

protect nature, and that it was thus proportionate, notwithstanding that there was no payment 

of market compensation. 
39

. 

95. Importantly, the Panel consulted with the World Health Organization, asking it to present its 

conclusions on technical aspects of the case, such as the health effects of tobacco 

consumption
40

. The Panel stated that smoking constituted a serious risk to human health and 

that measures designed to reduce tobacco consumption fell within the scope of Article XX(b). 

The Panel noted that this provision clearly allowed contracting parties to give priority to 

human health over trade liberalization. 
41

. So it considered that Thailand could take other 

measures to limit the health consequences of cigarette liberalization. Admittedly, acceptable 

measures would include taxes on tobacco products, advertising bans, labelling requirements, 

and so on.  

96. The European Court of Justice has adopted a very similar approach, ruling that the protection 

of public health is a general interest which can justify even substantial adverse consequences 

for freedom of trade and property rights. 

97. In the Swedish Match cases 
42

 the ECJ recognized that the prohibition of the marketing of 

tobacco for oral use restricted the freedom to pursue a trade, but stressed that such a 

                                                           
38

 Tobacco Products Judgment, supra note 141, at paras 149–153. 
39

 Fredin v. Sweden, ECHR, judgment, 23 Feb. 1994 
40

 See Thailand – Cigarettes, supra note 93, at paras 50–57 
41

 See Thailand – Cigarettes, supra note 93, at para 73 
42

 Cases C–210/03 and C–434/02, Swedish Match AB, Swedish Match UK Ltd v. Secretary of State for 

Health [2003] ECR I–11893. 
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regulation was intended to protect a high level of health which is an objective of general 

interest.
43

  

98. Ruritania supports the existing protection of trademarks, but it is necessary to keep well-

balanced understanding, according to the international  law, constitutional traditions of many 

states and the case law. 

E. The measures adopted by Ruritania does not constitute an expropriation. 

99. To identify whether the measures refer to expropriation it is necessary to focus upon the 

evidence of “substantial interference” with an investment, such that the investor has 

effectively been deprived of the use and enjoyment of its investment.
44

  

100.CAM’s intellectual property investments have been effectively taken as a result of Ruritania’s 

measures. Nonetheless, these measures constitute a valid exercise of State’s police power, 

vested in the sovereign as a matter of customary international law
45

. 

101.The property rights are not absolute, but their owners can enjoy them within the limits 

established by the law
46

. Accordingly, a person may be restrained from enjoying its property 

if such use is harmful to others
47

. As Professor Alexander highlights:  

“property as a constitutional right may be thought to serve two quite different 

functions. The first is an individual or personal function: securing a zone of freedom 

for the individual in the realm of economic activity. The second function that might be 

recognized is social and public. It is to serve the public good”
48

.  

102.As for Intellectual property, that is a special form of property, the notion that it serves a social 

function has wide acceptance in international law, as expressly indicated by Articles 7 and 8 

of the TRIPS Agreement and by Article 15 of the International Covenant on Economic, Social 

and Cultural Rights. 
49

(Art. 15(1) of the ICESCR, 999 UNTS 171, states: 

“1. The States Parties to the present Covenant recognize the right of everyone:… 

(b) To enjoy the benefits of scientific progress and its applications; 

                                                           
43

 Cases C–210/03 and C–434/02, Swedish Match AB, Swedish Match UK Ltd v. Secretary of State for 

Health [2003] ECR I–11893. Para 74 
44

 Archer DAnials Midlad Company and Tate & Lyle Ingridients Americas, Inc v Mexico, Award and 

Separate opinion, ICSID CASE No ARB (AF)/04/05; IIC 329 (2007) 26 September 2007, para 245  
45

 Tecnicas Medioambientales Tecmed SA v Mexico, Award, ARB (AF)/00/2; IIC 247 (2003); 10 

ICSID Rep 130, 29 May 2003, para 119. 
46

 Singer, ‘The Ownership Society and Takings of Property: Castles, Investments and Just 

Obligations’, 30 Harvard Environmental L Rev (2006) 309. 
47

 Cf. J W Singer, Entitlement: The Paradoxes of Property (2000), at 4. 
48

 Alexander, ‘Constitutionalizing Property: Two Experiences, Two Dilemmas’, in J. McLean 

(ed.), Property and the Constitution (1999), at 88, 89 
49

 Art. 15(1) of the ICESCR, 999 UNTS 171 
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(c) To benefit from the protection of the moral and material interests resulting from any 

scientific, literary or artistic production of which he is the author.’)” 

Thus, intellectual property is never absolute
50

.  

103.As Geiger notes, ‘Already in the 13
th

 century, the theologian and philosopher Thomas 

Aquinas held the opinion that “positive rights” (ius positivum) could be regarded only as fair 

and legitimate as long as they aimed for general well-being . . . Where this is no longer the 

case, property must be limited; otherwise it will lose legitimacy.
51

’  

104.Public health or salus publica lies at the very heart of state sovereignty, as the basic duty of 

government is maintaining and enhancing the well-being of its people.  As one of the 

conceptual pillars of trade mark law is exactly consumer protection, prima facie there seems 

to be full synergy between the vigorous protection of trademarks, granted by investment 

treaties, and the state power to protect public health. In this sense, investment treaties would 

further the synergy between the trade mark protection and public health regulation. 

105.Propertization, which characterizes contemporary knowledge governance, tends to over-

emphasize the first function of trade mark law (identification), with the risk of neglecting its 

second function (consumer protection). 

106.Therefore, intellectual property rights should not be considered as absolute rights, but should 

be interpreted in the light of their goals and limits. With regard to the issue as to whether 

regulatory measures to protect public health can be considered indirect expropriation, as the 

arbitral tribunal held in Feldman Karpa v. United Mexican States 

“not every business problem experienced by a foreign investor is an indirect or 

creeping expropriation”
52

.  

107.All restrictions, that were imposed on the Claimant by Ruritania were made in bona fide and 

in accordance with law.  

 

IV. The moral damages should not be awarded to Claimant for the arrest of 

Messrs Goodfellow and Straw. 
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A. The detention of Messrs Goodfellow and Straw does not constitute the breach of 

Ruritania’s obligation to provide full protection and security.   

108.Article 2 (1 b) of the RC BIT provides that “Each Contracting State shall in its territory … in 

every case accord Investments by Investors of the other Contracting State fair and equitable 

treatment as well as full protection and security under this Treaty”. As it clearly follows from 

the BIT that FET and “full protection and security” standards refers only to “investment”. The 

wrongful detention of the CAM’s executives does not constitute neither breach of “full 

protection and security” nor breach any other obligations under the BIT. Moreover personal 

damages do not fall into the scope of this standard. 

109.In Lauder v The Czech Republic case, where the BIT between
 
Czech Republic and the United 

States provides that 

“…[i]nvestments… shall enjoy full protection and security” 

110.The Tribunal found that as there was no direct or indirect damages to the Claimant’s 

investment the provision had not been violated. 

111.The CAM’s moral damages claims refers to personal claims about human rights and should 

not be examined by the Tribunal. According to the BIT such claims are not supposed to be 

resolved by arbitration.   

112.In any case, Ruritanian authorities acted in good faith, performing its duty to fight against the 

crime. As Christoph Schreuer mentioned, than not every failure to obtain redress is violation 

of the principle of full protection and security: 

“ Even a decision that in the eyes of an outside observer, such as an international 

tribunal, is ‘wrong’ would not automatically lead to responsibility as long as the 

courts have acted in good faith and have reached decisions that are tenable.”
53

 

B. In any case, there were no moral damages for the Claimant caused by this 

detention. 

113. In principal, moral damages may be awarded in accordance with international law (for 

example, Article 31(2) of the International Law Commission’s Articles on State 

Responsibility) although they are an exceptional remedy
54

. 

 114. Moral damages are primarily discussed when it comes to infringement of personality rights– 

personal injury, wrongful detention, deportation, threats – and loss of reputation
55

. 
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115. The definition of “moral damages” was also given in the list of cases: 

 116. “This non-pecuniary damage may include both the suffering and distress caused to the direct 

victims and their next of kin, and the impairment of values that are highly significant to them, 

as well as other sufferings that cannot be assessed in financial terms.”
56

 

117. The dividing line between what is normal and what is exceptional in commercial life (a mere 

breach, versus a breach causing grave and substantial pain and suffering) can only be 

determined by a precise appreciation of the facts. 

118. In general,  

“the notion of moral damages encompasses a broad range of elements which include 

personal injury […], emotional harm […], pathological harm […], and minor 

consequences of a wrongful act (such as, for example, the affront associated with the 

mere fact of a breach).”
57

 

 Joseph Charles Lemire v Ukraine 
58

case provides the criteria, which let moral damages to be 

awarded: 

“The conclusion which can be drawn from the above case law is that, as a general 

rule, moral damage are not available to a party injured by the wrongful acts of a 

State, but that moral damages can be awarded in exceptional cases, provided that: 

—  the State’s actions imply physical threat, illegal detention or other analogous 

situations in which the ill-treatment contravenes the norms according to which 

civilized nations are expected to act; 

—  the State’s actions cause a deterioration of health, stress, anxiety, other mental 

suffering such as humiliation, shame and degradation, or loss of reputation, credit and 

social position; and 

—  both cause and effect are grave or substantial.” 

119. CAM has not proved none of these criteria. Claimant also has not provided any evidence: 

  —  That the investigation was commenced with only aim to undermine the claimant’s 

   —  that the executives’ personal security was endangered, 
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 —  that the investigation was in bad faith. 

120. The fact that the investigators did not find evidence of wrong-doing is not a reason to 

conclude on their bad faith, but rather a sign of thoroughness and fairness. 

121. In the Benvenuti and Bonfant v. Congo
 59

 case the goal of moral damages compensation was 

not to remediate the actual damage suffered (stress and anxiety), but to address the practical 

consequences arising from such damage, most notably the fact that Mr. Bonfant’s departure 

led to some practical difficulties for the company. 

122. Obviously the arrest of the employees of FBI and Contifica group had no influence to the 

Claimant’s commercial activity. That was not the reason of difficulties in company. 

123. The tribunal refused to award any “moral damages” to Mr. Pey Casado on the ground that the 

claimants failed to present sufficient proof to enable the evaluation of such damages.  

124. In the present case, Turkey requested compensation for moral damages “based merely on a 

general principle, i.e., abuse of process” and not on a BIT provision. According to the 

tribunal,  

“it is doubtful that such a general principle may constitute a sufficient legal basis for 

granting compensation for moral damages.”
60

 

125. The Ruritania’s actions did not reach a level of gravity and intensity which would allow it to 

conclude that there were exceptional circumstances which would entail the need for a 

pecuniary compensation for moral damages. For these reasons, the claim for moral damages 

is dismissed. 

126. There could not be significant amount of damages, as a result of executives’ detention.  

Claimant states, that “FBI sales already fell by a further 20%, with its revenues in the last 

quarter of 2011 falling to 10% of the revenue for the same period of 2009”. These 

circumstances were before the arrest of Messrs Goodfellow and Straw on 1 December 2011. 

That is to say CAM’s losses started rather earlier then the detention, which had no real 

influence on situation in company.    

 

 

V. The loss of sales by CAM’s subsidiaries located outside of Ruritania to FBI 

does not constitute a recoverable item of damages. 

127. First of all, CAM’s subsidiaries are not investors according to the Article 1 of the RC BIT. So 
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that, the goods produced by these subsidiaries also cannot be considered as “investment” in 

accordance with the same article of the RC BIT. 

128. Secondly, CAM and its subsidiaries are separate legal entities. Hence the BIT’s benefits, 

which are available to Claimant as to the Investor in Ruritania, could not be applied to the 

subsidiaries outside Ruritania’s territory. All the relations between subsidiaries and parent 

companies are independent from the relations between the Host State and the Investor. Two 

entities, even if they are collaborating in one manufacture, as, for example, were Poly-

Americe and Poly-Flex, a company can't claim for its' subsidiaries loss of sales. As even if 

their parent company is the same, they're separate legal entities, with its own business, rights 

and liability, 

“Their parent has arranged their corporate identities and functions to suit its own goals and 

purposes, but it must take the benefits with the burdens.”
61

 

129. Thirdly, the subsidiaries’ losses of sales could not be the recoverable damages as they do not 

accord with “but for test”. But-For test is a doctrine which states that causation exists only 

when the result would not have occurred without the accused party’s conduct
62

. Obviously, 

the Ruritania in its decision making is not obliged to take into account the interests of the 

entities outside its territory, even if this entity are arbitrary to its investors.  

130. The prohibition to sale alcohol in containers of over 0.51 refers only to the Ruritania territory. 

The CAM’s subsidiaries are members of Contifica group – conglomerate, that has operations 

in over 30 countries. That is to say, there were no restrictions for Claimant’s subsidiaries to 

supply 0.8 bottles to other Contifica group members, for instance, to companies with interests 

in the area of FMCG (fast-moving consumer goods). The CAM’s subsidiaries losses are not 

connected with the measures taken by Rurirtania. Moreover, the Host State has no obligation 

to pay compensation for the unsuccessful investor’s business policy.    

131. In any event, CAM did not comply with the condition provided by the Article 4 of the RC BIT 

the valuation of investment and compensation should be made by “a judicial or other 

competent and independent authority of its case” .The report, prepared by Value Consultants, 

that probably was not independent, as it was instructed by claimant. In addition there is no 

confirmation in case materials that Value Consultants is a competent authority.   
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Part three. Prayer for relief 

Respondent respectfully requests the Tribunal to find that: 

• The Tribunal has no jurisdiction over the dispute; 

• CAM’s claims are inadmissible; 

• Ruritania has never violated any of the RC BIT’s obligations 

• Moral damages shall not be awarded for the detention of the Claimant’s executives; 

• The loss of sales by CAM’s subsidiaries located outside the Ruritania does not 

constitute recoverable damages in this arbitration.  

 


