
i 
 

TEAM HACKWORTH  

 

 

GERMAN INSTITUTION OF ARBITRATION 

UNDER THE UNCITRAL ARBITRATION RULES ADMINISTERED BY THE DIS 

 

 

 

 

In proceedings between: 

 

CONTIFICA ASSET MANAGEMENT CORP. 

(CLAIMANT) 

V. 

REPUBLIC OF RURITANIA 

(RESPONDENT) 

 

 

 

 

 

----------------------------------------------- 

MEMORIAL FOR THE RESPONDENT 

----------------------------------------------- 



ii 
 

TABLE OF CONTENTS 

TABLE OF CONTENTS ........................................................................................................ ii 

LIST OF ABBREVIATIONS ................................................................................................ iv 

LIST OF AUTHORITIES ....................................................................................................... v 

LIST OF LEGAL SOURCES ............................................................................................... vii 

STATEMENT OF FACTS ...................................................................................................... 1 

SUMMARY OF ARGUMENTS ............................................................................................. 3 

ARGUMENTS.......................................................................................................................... 5 

1. The Tribunal lacks jurisdiction to decide on merits of CAM‟s claims ........................... 5 

A) Without the restructuring, Contifica Spirits could not have initiated this arbitration 

  ................................................................................................................................. 5 

B) Article 1 of the Treaty should be interpreted in accordance with the good faith 

principle .............................................................................................................................. 5 

C) The Claimant has not conducted itself as a true investor nor has made a true 

investment ........................................................................................................................... 7 

D) The principle of “piercing the corporate veil” is applicable in the present case ..... 7 

2. In any event, Claims submitted by CAM are inadmissible ............................................ 9 

A) The Claimant acquired the shares in the FBI with the exclusive purpose of 

commencing this arbitration ............................................................................................... 9 

B) The dispute was foreseeable at the moment of the restructuring .......................... 10 

3. The Tribunal does not have jurisdiction to decide on the alleged breach of the SPA by 

the Respondent by virtue of Article 6(2) of the BIT ............................................................ 13 

A) Alleged breach of the SPA cannot be attributed to the Respondent ...................... 13 

B) Breach of the SPA is not a breach of the BIT ....................................................... 16 

4. CAM‟s claim with regard to the breach of the SPA is inadmissible ............................ 19 

5. Ruritania did not expropriate CAM‟s investment ......................................................... 22 

A) Measures adopted by Ruritania represent legitimate exercise of its regulatory 

authority ............................................................................................................................ 22 

1) The Respondent‟s regulatory measures are aimed at general welfare ................... 24 

2) Respondent‟s regulatory measures are non-discriminatory ................................... 26 

B) In any case, Respondent‟s actions are under no circumstances equivalent to an 

expropriation ..................................................................................................................... 26 

1) The Claimant retains full ownership and control over the investment .................. 27 

2) The State of Ruritania cannot be held accountable for the losses in Claimant‟s 

revenue .......................................................................................................................... 29 



iii 
 

3) In any event, intensity of interference with CAM‟s property rights does not meet 

substantial deprivation standard .................................................................................... 30 

6. The Respondent has accorded the Claimant‟s Investment Fair and Equitable Treatment 

 ....................................................................................................................................... 32 

A) The Claimant‟s Investment received fair and equitable treatment ........................ 32 

B) The contents of FET standard and minimum standard of protection coincide ...... 32 

C) Investor's legitimate expectations were not breached............................................ 33 

D) Changes in the legal regime are inevitable ............................................................ 35 

E) There was no denial of justice ............................................................................... 37 

F) Respondents measures were non-discriminatory ...................................................... 38 

7. The Tribunal may not award moral damages in the present arbitration ....................... 39 

A) The Claimant did not suffer any damage as a result of the Ruritania‟s conduct ......... 39 

B) The Tribunal may not award moral damages in this arbitration under the present 

circumstances .................................................................................................................... 40 

8. CAM is not entitled to damages for the loss of revenue of  its subsidiaries located 

outside Ruritania .................................................................................................................. 42 

PRAYER FOR RELEIF........................................................................................................ 44 

 

 



iv 
 

LIST OF ABBREVIATIONS 

[ ] – Paragraph; 

No. – Number; 

p/ pp. – Page/ pages; 

v. – Versus; 

etc. – Et cetera (and so forth); 

i.e. – Id est (that is); 

et al. – Et alii (and others); 

BIT – Bilateral Investment Treaty; 

CAM – Contifica Asset Management Corp.; 

FBI – Freecity Breweries Incorporated; 

FET – Fair and Equitable Treatment; 

HRI – Human Health Research Institute; 

ICJ – International Court of Justice; 

ICSID – International Centre for Settlement of Investment Disputes; 

ILC – International Law Commission; 

MAB Act – Regulation of Sale and Marketing of Alcoholic Beverages Act;SPA – Share 

Purchase Agreement; 

SPF – State Property Fund; 

UN – United Nations; 

UNCITRAL – United Nations Commission on International Trade Law. 



v 
 

LIST OF AUTHORITIES 

Articles 

Anthony D‟Amato, Good Faith, in Rudolf Bernhardt (ed.) Encyclopedia of Public 

International Law, North-Holland, 1984, vol. 7 [Cited as D‟Amato] 

B. Stern, La Responsabilité Des Etats. Perspectives Récentes, Cursos euromediterraneos 

bancaja De Derecho internacional, Vol. Vii-2003 [Cited as Stern] 

B. H. Weston, “Constructive Takings” Under International Law: A Modest Foray Into The 

Problem Of “Creeping Expropriation”, 16 Virginia Journal Of International Law, 1975 

[Cited as Weston] 

D. Vagts, „Minimum Standard‟, in R. Bernhardt (ed.) Encyclopedia of Public International 

Law, Vol. 3, 1997 [Cited as Encyclopedia of Public International Law] 

Stephen Vasciannie, The Fair and Equitable Treatment Standard in International Investment 

Law and Practice, Vol. 70 British Yearbook of International Law, 1999 [Cited as Vasciannie] 

Fair And Equitable Treatment In Arbitral Practice, 6, Journal Of World Investment & Trade, 

357 (2005) [Cited as FET In Arbitral Practice] 

R. Higgins, The Taking Of Property By The State: Recent Developments In International 

Law, 176 Recueil Des Cours 261, 353 (1982 - III) [Cited as Higgins] 

Houthoff Buruma, Investment Arbitration, The Role of Bilateral Investment Treaties, 

International Arbitration – Vol. 2, December 2011 [Cited as Houthoff Buruma] 

Books 

Z. Douglas, The International Law Of Investment Claims, Cambridge University Press, 2009 

[Cited as Douglas] 

Andreas Zimmermann et al, The Statute of the International Court of Justice: a Commentary, 

Oxford University Press, 2006 [Cited as Zimmermann] 

Sergey Ripinski, Kevin Williams, Damages In International Investment Law, British Institute Of 

International And Comparative Law (2008) [Cited as Ripinski & Williams] 

Miscellaneous 

United Nations Conference on Trade and Development, UNCTAD Series on International 

Investment Agreements II: Fair and Equitable Treatment, A Sequel, New York and Geneva, 

2012 [Cited as UNCTAD FET] 



vi 
 

United Nations Conference on Trade and Development, UNCTAD Series on International 

Investment Agreements II, Expropriation,  United Nations, New York and Geneva, 2012 

[Cited as UNCTAD Expropriation] 

Investor-State Disputes Arising from Investment Treaties, UNCTAD Series on International 

Investment Policies for Development, United Nations, New York and Geneva, 2005 [Cited as 

UNCTAD Investor-State Disputes] 

Articles on Responsibility of States for Internationally Wrongful Acts, in Report of the 

International Law Commission on the Work of Its Fifty-third Session, UN GAOR, 56th Sess., 

Supp. No. 10, UN Doc.A/56/10 (2001) [Cited as Articles on State Responsibility] 

Restatement of the Law Third, the Foreign Relations of the United States,” American Law 

Institute, Volume 1, 1987 [Cited as Restatement] 

Submission of the WHO, Re: Australia Plain Packaging Legislation [Cited as WHO 

Submission] 

Commentaries to the draft articles on Responsibility of States for internationally wrongful 

acts adopted by the International Law Commission at its fifty-third session (2001) (extract 

from the Report of the International Law Commission on the work of its Fifty-third session,  

Official Records of the General Assembly, Fifty-sixth session, Supplement No. 10 (A/56/10), 

chp.IV.E.2) November 2001 [Cited as Commentaries to the draft articles on Responsibility of 

States] 



vii 
 

LIST OF LEGAL SOURCES 

Cases 

Abaclat and others v. The Argentine Republic, ISCID Case No. ARB/07/5, Decision on 

Jurisdiction and admissibility, 4 August 2011 [Cited as Abaclat] 

ADF Group Inc. v. United States of America, ICSID Case No. ARB (AF)/00/1, Award, 9 

January 2003 [Cited as ADF] 

Alex Genin, Eastern Credit Limited, Inc. And A.S. Baltoil V. The Republic Of Estonia, ICSID 

Case No. ARB/99/2, Award, 25 June 2001 [Cited as Alex Genin] 

Amco Asia Corp. et al v. Republic of Indonesia, ICSID Case No.ARB/81/8, Decision on 

Jurisdiction. 25 September 1983[Cited as Amco] 

Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case no.ARB 02/3, Decision on 

Respondent‟s objections to jurisdiction, 21 October 2005 [Cited as Aguas del Tunari] 

Barcelona Traction, Light and Power Company, Limited, Belgium v. Spain, Judgment, I.C.J. 

Reports 1970 [Cited as Barcelona Limited] 

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case 

No. ARB/03/29, Award, 27 August 2009 [Cited as Bayindir] 

Biloune and Marine Drive Complex Ltd. v. Ghana Investments Centre and the Government 

of Ghana, Award on Jurisdiction and Liability, 27 October 1989 [Cited as Biloune] 

BIVAC B.V. v. The Republic of Paraguay, ICSID Case No. ARB/07/9, Decision of the 

Tribunal on Objections to Jurisdiction, 29 May 2009 [Cited as BIVAC] 

Bosh International, Inc and B&P Ltd Foreign Investments Enterprise v. Ukraine, ICSID Case 

No. ARB/08/11, Award, 25 October 2012 [Cited as Bosh] 

Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5 

(formerly Burlington Resources Inc. and others v. Republic of Ecuador and Empresa Estatal 

Petróleos del Ecuador (PetroEcuador)), Decision on Liability, 14 December 2012 [Cited as 

Burlington Resources] 

 

Case concerning Legality of Use of Force, Yugoslavia v. Italy, Request for the Indication of 

Provisional measures, 2 June 1999 ICJ Rep 481 [Cited as Legality of Use of Force] 

Case concerning Oil Platforms, Islamic Republic of Iran v. United States of America, 

Preliminary Objections, 12 December 1996 [Cited as Oil Platforms] 



viii 
 

Cementownia "Nowa Huta" S.A. v. Republic of Turkey, ICSID Case No. ARB(AF)/06/2, 

Award, 17 September 2009 [Cited as Nowa Huta] 

Ceskoslovenska Obchodni Banka A.S. v. Slovak Republic, ICSID Case No.ARB/97/4, 

Decision of the Tribunal on Objections to Jurisdiction, 24 May 1999 [Cited as 

Ceskoslovenska Banka] 

CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, 

12 May 2005 [Cited as CMS] 

Compañía de Aguas del Aconquija SA and Vivendi Universal SA v Argentina, ICSID Case 

No ARB/97/3, Decision on Annulment, 3 July 2002 [Cited as Vivendi Annulment] 

Continental Casualty Company V. The Argentine Republic, ICSID Case No. ARB/03/9, 

Award, 5 September 2008 [Cited as Continental] 

Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17, 6 February 

2008 [Cited as Desert Line] 

Duke Energy International Peru Investments No. 1, LTD v. The Republic of Peru, Case No. 

ARB/03/28, Decision on Jurisdiction, 1 February 2006 [Cited as Duke v. Peru] 

Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID Case 

No. ARB/04/19, Award, 18 August  2008 [Cited as Duke v. Ecuador] 

El Paso Energy International Company v.The Argentine Republic, ICSID Case 

No. ARB/03/15, Decision on Jurisdiction, 27 April 2006 [Cited as El Paso] 

El Paso Energy International Company v.The Argentine Republic, ICSID Case 

No. ARB/03/15, Award, 31 October 2011 [Cited as El Paso Award] 

Emilio Augustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on 

the Objections to Jurisdiction, 25 January 2000 [Cited as Maffezini] 

Emilio Augustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 

November 2000 [Cited as Maffezini Award] 

Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case 

No. ARB/01/3, Award, 22 May 2007 [Cited as Enron] 

Glamis Gold Ltd v.United States of America, Award, 8 June 2009 [Cited as Glamis Gold] 

Generation Ukraine v. Ukraine, Award, 16 September 2003 [Cited as Generation Ukraine] 

Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on 

Jurisdiction, 22 April 2005 [Cited as Impregilo] 



ix 
 

L.F.H. Neer and Pauline Neer (U.S.A) v. United Mexican States, The Mexican-United States 

General Claims Commission, Award rendered on 15 October 1926, Reports on International 

Arbitral Award UN 2006 Volume IV, [Cited as L.F.H. Neer] 

Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case 

No. ARB(AF)/98/3, Award, 26 June 2003 [Cited as Loewen] 

Malicorp Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/08/18, Award, 7 

February 2011 [Cited as Malicorp] 

Marion Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/08/1, Award, 16 May 

2012 [Cited as Marion Unglaube] 

Methanex v. USA, NAFTA,Final Award of the Tribunal on Jurisdiction and Merits, 3 August 

2005 [Cited as Methanex] 

Mondev v.USA, ICSID Case No. ARB(AF)/99/2, Award, 11 October 2002 [Cited as Mondev] 

Noble Ventures v. Romania, ICSID Case No. ARB/01/11, Award, 12 October 2005 [Cited as 

Noble Ventures] 

North American Dredging Company of Texas (U.S.A.) v. United Mexican States, Reports on 

International Arbitral Awards, 31 March 1926 [Cited as North American Dredging Company] 

Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974 [Cited as Nuclear 

Tests] 

Oostergetel, Laurentius V. Slovakia, Final Award, 23 April 2012 [Cited as Oostergetel] 

 

Pac Rim Cayman LLC v.The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision 

on Jurisdiction, 1 June 2012 [Cited as Pac Rim Cayman] 

Parkerings-Compagniet As V. The Republic Of Lithuania, Award, 11 September 2007 [Cited 

as Parkerings-Compagniet] 

Phoenix Action Ltd v Czech Republic, ICSID Case No ARB/06/5, Award, 15 April 2009 

[Cited as Phoenix] 

Pope & Talbot v. Canada, Interim Award, 26 June 2000 [Cited as Pope & Talbot] 

PSEG Global Inc. and Konya Ilgin Elektrik Üretim Veticaret Limited Şirketi v. Republic of 

Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007 [Cited as PSEG] 

http://www.investment-law-digest.com/cases/Oostergetel%2c-Laurentius-Slovakia-Final-Award-23-April-2012.aspx


x 
 

Saluka Investments BV v. The Czech Republic, UNCITRAL Arbitration, Partial Award, 17 

March 2006 [Cited as Saluka] 

Sedelmayer v. Russian Federation, ad hoc arbitration under the Stockholm Chamber of 

Commerce arbitration rules, Award, 7 July 1998 [Cited as Sedelmayer] 

Sempra Energy International v Argentina, ICSID Case No. ARB/02/16, Award, 28 

September 2007 [Cited as Sempra] 

SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID CASE No. 

ARB/01/13, Decision of the Tribunal on Objections to Jurisdiction, 6 August 2003 [Cited as 

SGS v. Pakistan Jurisdiction] 

SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. 

ARB/02/6, Decision of the Tribunal on Objections to Jurisdiction, 29 January 2004 [Cited as 

SGS v. Philippines Jurisdiction] 

Starrett Housing Corp. v. Islamic Republic of Iran, Iran-U.S.C.T.R. 4 (1983 III), S. 122, 154 

[Cited as Starrett] 

Técnicas Medioambientales Tecmed S.A. v. The United Mexican States, ICSID Case No. 

ARB (AF)/00/2, Award, 29 May 2003 [Cited as Tecmed] 

TokiosTokelės v. Ukraine, ICSID Case No.ARB/02/18, Decision on Jurisdiction, 29 April 

2004 [Cited as Tokios Tokelės] 

Total S.A. v. Argentina, ICSID Caso No. ARB/04/1, Decision on Liability, 27 December 

2010 [Cited as Total] 

Toto Costruzioni Generali S.p.A. v.The Republic of Lebanon, ICSID Case No. ARB/07/12, 

Decision on Jurisdiction, 11 September 2009 [Cited as Toto] 

Ulysseas, Inc. V. The Republic Of Ecuador, Final Award, 12 Jun 2012 [Cited as Ulysseas] 

Treaties 

Vienna Convention on the Law of Treaties, 23 May 1969 [Cited as VCLT] 

Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of 

Ruritania and The State of Cronos, 15th of March 1997 [Cited as Ruritania-Cronos BIT] 

Bilateral Investment Treaty between India and Colombia, 2009 [Cited as Colombia-India 

BIT] 

The Convention Establishing the Multilateral Investment Guarantee Agency, 24ILM1605, 

1611(1985) [Cited as MIGA Convention] 



xi 
 

Annex B.13 of the Canada-Jordan BIT (2009)  

Annex B.13 of the Canada-Peru BIT (2006) 

Annex A of the Canada-Slovak Republic BIT (2010) 

Annex 11-B of the Australia-United States FTA (2004) 

Annex 10-C of Cafta-Dr, Annex 10-D of the Chile-United States FTA (2003) 

Annex 10-B of the Morocco-United States FTA (2004) 

Annex 9 of the China-Peru FTA (2009) 

UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 

December 1966, United Nations, Treaty Series, vol. 993 [Cited as ICESCR] 

Agreement on Encouragement and Reciprocal Protection of Investments between The Kingdom of 

The Netherlands And The Federative Republic of Brazil, 25 November 1998 [Cited as Netherlands-

Brazil BIT] 

North American Free Trade Agreement, 1 January 1994 [Cited as NAFTA] 

 



1 
 

STATEMENT OF FACTS 

1. The current case concerns the dispute between  Contifica Asset Management (CAM or 

the Claimant) incorporated in the State of Cronos, and the Republic of Ruritania (or the 

Respondent), regarding the aftermath of the privatisation of , the Freecity Breweries Inc. 

(or FBI).  

2. In 2008, the state entity operating FBI, the Ruritania‟s State Property Fund (or SPF) 

entered into a Share Purchase Agreement (SPA) with a company from Posteriana: 

Contifica Spirits, member of Contifica Group, and transferred its entire ownership over 

the  company to it. In March 2010, in anticipation of oncoming legal changes in Ruritania 

the brewery was transferred from its previous owner to the Claimant. 

3. Shortly after the restructuring, the legislation of the Respondent changed, by enactment of 

the Regulation of Sale and Marketing of Alcoholic Beverages (or MAB) Act. With it, the 

sale and marketing of alcohol was restricted in favour of preserving public health. 

4. Mid 2011, a Ruritanian State Agency unveiled a breakthrough in its research in public 

health, finding that Reyhan, the core component of FREEBREW beer, when consumed 

excessively may lead to cardiac complications. The Ministry of Health immediately 

issued an ordinance obliging manufacturers of any and all products containing Reyhan to 

clearly label their products as posing a health risk, thereby warning consumers about the 

health hazard.  . 

5. In December 2011, an investigation was commenced into  corruption charges of FBI and 

Contifica Group executives Messrs Goodfellow and Straw, as a result of suspicion that 

the two suspects would try to avoid investigation, they were detained by the police on the 

airport, while attempting to leave Ruritania. A week later, suspects were released and 

subsequently charges against them were dropped.   

6. By Statement of Claim submitted on 20 September 2012 to German Institution of 

Arbitration, CAM initiated current proceedings against Ruritania, invoking several 

breaches of    the Treaty of Mutual Promotion and Protection of Foreign Investment 

between The Republic of Ruritania and The State of Cronos (hereinafter BIT or the 

Treaty) t. On 15 December 2012, the Respondent submitted its Statement of Defense, 
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objecting to jurisdiction of the Tribunal and admissibility of CAM‟s claims, as well as 

denying responsibility for the breach of the BIT.    
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SUMMARY OF ARGUMENTS 

7. The Tribunal does not have jurisdiction since the real Claimant in the present case is not 

CAM, but Contifica Spirits S.p.A, which is not an eligible Claimant under the Treaty. 

CAM has not conducted itself as a true investor nor has made a true investment within the 

meaning of the Treaty. Therefore, its corporate veil must be pierced.  

8. The case is nevertheless inadmissible since the initiation of these proceedings presents an 

abuse of process. Namely, Contifica Spirits transferred the shares to CAM with the sole 

purpose of initiating this arbitration. Timing and the motive of the restructuring clearly 

shows bad faith behaviour and CAM should therefore be denied access to the present 

proceedings. 

9. The Tribunal does not have jurisdiction to decide on the alleged breach of the SPA by the 

Respondent by virtue of Article 6(2) of the BIT, because Ruritania did not conclude the 

SPA with the Claimant and only a party to a contract can be held responsible for its 

breach. Moreover, CAM cannot invoke the breach of the SPA since it was not a 

contracting party of the SPA. Alternatively,    even if Ruritania could be held responsible 

for a contractual breach, the umbrella clause from the BIT could not elevate it to the level 

of the Treaty breach. 

10. CAM‟s claim with regard to the breach of the SPA is nevertheless inadmissible due to the 

existence of arbitration clause within the SPA. If a fundamental basis of the claim is a 

contract, an arbitral tribunal must give effect to the valid dispute resolution clause 

contained within.   

11. MAB act and the Ordinance of the Ministry for Health and Social Security are bona fide 

regulatory acts, genuinely pursue a legitimate public-policy objective and are non-

discriminatory. Hence, they are legitimate example of the police powers of Ruritania. In 

any case, Ruritania‟s action did not expropriate the Claimant‟s property rights. 

12. The Claimant‟s Investment received fair and equitable treatment. Ruritania has given no 

guarantee that the legal and business framework would remain completely unchanged, 

quite the contrary, these changes were foreseeable. In that sense, it has given the Claimant 

no ground for forming reasonable legitimate expectations to that matter. Furthermore, 
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since the regulatory changes were necessary, non-discriminatory and enforced in the 

public interest, the FET standard in this case was not breached.   

13.  The Claimant did not suffer any moral damage due to detention of FBI employees. In 

any case, there are no exceptional circumstances which would entitle the Tribunal to 

award moral damages in the present arbitration. 

14. CAM does not have any legal basis to request damages for the alleged loss of revenue of 

its subsidiaries located outside of Ruritania. 
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ARGUMENTS 

1. The Tribunal lacks jurisdiction to decide on merits of CAM’s claims 

15. The Respondent asserts that the real claimant in the present case is not CAM but 

Contifica Spirits S.p.A., which is not an eligible claimant under the Treaty. Its corporate 

veil must be pierced since it misused corporate formalities to gain access to this 

arbitration. 

A) Without the restructuring, Contifica Spirits could not have initiated this 

arbitration 

16. As it is known from the facts of the case, the FBI was originally sold to Contifica Spirits 

S.p.A. This company is incorporated in Posteriana, while its parent company, Contifica 

Group, is incorporated in Prosperia. Neither of these two countries has entered into a BIT 

with Ruritania.
1
 

17. However, when Contifica Group faced a highly probable dispute in Ruritania, it hastily 

transferred the shares between Contifica Spirits and the Claimant. The reason for this is 

that the Claimant is incorporated in a country which has a BIT concluded with Ruritania, 

and therefore has the possibility of bringing a claim before the Tribunal. Thus, without 

the transaction Contifica Spirits would not have access to this arbitration. 

B) Article 1 of the Treaty should be interpreted in accordance with the good 

faith principle  

18. While a simplistic or literal view of Article 1 of the Treaty might suggest that CAM was a 

qualified investor, the Treaty has to be interpreted in light of the realities of the situation, 

since the Claimant has not conducted itself as a true investor nor has made a true 

investment. 

19. A liberal approach in interpretation of treaties, by taking into account good faith and the 

consequences of the commitments the parties may be considered as having reasonably 

and legitimately envisaged, has been adopted by a number of arbitral tribunals.
2
 

                                                           
1
Statement of Defense, [4]. 

2
Duke v. Peru, [78]; Amco, p. 394, [14]; Ceskoslovenska Banka, [34]. 
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Moreover, according to Article 31 of the Vienna Convention (which Ruritania and 

Cronos both ratified)
3
 “a treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose”.
4
 

20. The object and purpose of a treaty can be best seen from its title and preamble.
5
 The title 

of the Treaty indicates that its object is mutual promotion and protection of foreign 

investment.
6
 The preamble also contains the desire “to intensify economic co-operation”

7
  

between the Parties. It is unacceptable that the Claimant only wishes to use the procedural 

mechanism while not fulfilling the economic purpose of the treaty in which it is 

contained, because the first serves the latter. Similar logic was applied in the Saluka v. 

The Czech Republic case, where the tribunal also interpreted the preamble of their BIT 

and stated that “the protection of foreign investments is not the sole aim of the Treaty, but 

rather a necessary element alongside the overall aim of encouraging foreign investment 

and extending and intensifying the parties‟ economic relations”.
8
 It is of significance to 

also mention the Sedelmayer v. Russian Federation case, and the way in which the 

tribunal interpreted the meaning of the term “investment”. Similarly to the present case, 

the term investment was defined in the treaty as every kind of asset invested by an 

investor. However, the tribunal went on to explain that “it must be presupposed, however, 

that investments are made within the frame of a commercial activity and that investments 

are, in principle, aiming at creating a further economic value”.
9
 

21. Therefore, investments aimed exclusively at creating access to international arbitration 

fall outside the scope of the usual meaning of this term. Such interpretation of the Treaty 

should be applied by the Tribunal in the present case. 

 

                                                           
3
Procedural Order No. 2, [10]. 

4
VCLT, Article 31. 

5
Saluka, [298]; Houthoff Buruma, pp. 15-16. 

6
Ruritania-Cronos BIT. 

7
Ruritania-Cronos BIT, Preamble. 

8
Saluka, [300]. 

9
Sedelmayer, [224]. 
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C) The Claimant has not conducted itself as a true investor nor has made a true 

investment 

22. The Respondent asserts that the alleged investment made by CAM was not in accordance 

with the object and the purpose of the Treaty, nor has CAM conducted itself as a true 

investor. 

23. The Claimant acquired the shares valued at over 300 million dollars for the amount of 

approximately 5.000 dollars.
10

 Although there are no restrictions regarding the value of an 

investment within the Treaty, the fact that there is an enormous disproportion between the 

real and the nominal value of the acquired shares indicates that economic co-operation 

was not the real reason for the share transfer. This real reason can be seen from the letter 

of Mr. Adam Straw (general council) where it is stated that the Contifica Group needs to 

conduct restructuring in order to achieve protection of its investments.
11

 The choice was 

being made between three countries, all of which have concluded BIT‟s with Ruritania.
12

 

Since this was the main criterion in deciding which company shall be used for the 

restructuring, it is obvious that the investment was conducted with the sole purpose of 

gaining access to international arbitration. 

24. Therefore, in light of the reasons stated, Contifica Spirits should not be recognized as the 

true investor in the present case. 

D) The principle of “piercing the corporate veil” is applicable in the present case 

25. The principle of piercing the corporate veil is well known in international law.
13

 As 

concluded in the Barcelona Traction case, it is applied “for instance, to prevent misuse of 

the privileges of legal personality… or to prevent the evasion of legal requirements or of 

obligations”.
14

 

                                                           
10

Statement of Defense, [7]; Procedural Order No. 2, [4]. 

11
Exhibit Rx1. 

12
Exhibit Rx1; Procedural Order No. 3, [7]. 

13
Tokios Tokelės, [53-56]. 

14
Barcelona Limited, p. 3, [56]. 
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26. The privilege of legal personality in the present case is the protection provided by a BIT. 

As explained above, Contifica Spirits did not have access to this arbitration, so it used the 

corporate vehicle of the Contifica Group, Contifica Asset Management Corporation, in 

order to use the procedural mechanisms of the Ruritania-Cronos BIT.  The intention to 

misuse the privileges of legal personality has been shown by the facts surrounding the 

share transfer, as explained above.  Unlike CAM, Contifica Spirits made an actual, 

legitimate investment in Ruritania, which is just being misused by corporate formalities. 

Given the fact that both Contifica Spirits and CAM are fully owned subsidiaries of the 

same company,
15

 it was easy to use the latter as a corporate vehicle for the former. 

27. The corporate veil should therefore be pierced, the real interest at stake should be 

recognized to be Contifica Spirits‟, and, as Contifica Spirits is not within the Treaty 

definition of an “investor”, the Tribunal is without jurisdiction.  

                                                           
15
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2. In any event, Claims submitted by CAM are inadmissible  

28. If the Tribunal finds that the share transfer can be considered as an investment and CAM 

as an investor, the Respondent asserts that this process should not be allowed due to the a 

bad faith behaviour of the Claimant. Namely, CAM initiated this arbitration through the 

unacceptable practice of „treaty shopping“, thus making its claim inadmissible. 

29. Regardless of the fact that UNCITRAL Arbitration Rules do not explicitly contain 

provisions on admissibility of a claim, one must take into account that “every rule of law 

includes an implied clause that it should not be abused”.
16

 Naturally, this is the also the 

case with Article 8 of the Treaty. Furthermore it is already known for tribunals acting 

under UNCITRAL Arbitration Rules   to deal with issues of this kind.
17

 Therefore, the 

Tribunal has the power to adjudge on the question of admissibility in this regard. 

A) The Claimant acquired the shares in the FBI with the exclusive purpose of 

commencing this arbitration 

30. One of the basic principles governing the creation and performance of legal obligations, 

whatever their source, is the principle of good faith (bona fide).
18

 This principle requires 

parties “to deal honestly and fairly with each other, to represent their motives and 

purposes truthfully, and to refrain from taking unfair advantage”.
19

 It governs the legal 

rights and duties of those seeking to assert an international claim under a treaty. As stated 

by the Phoenix tribunal “nobody shall abuse the rights granted by treaties, and more 

generally, every rule of law implies within itself that it should not be abused‟‟.
20

 In order 

for an investor to seek protection under a BIT, he must act in good faith and his behaviour 

must not be contrary to the purpose of the treaty.  

31. The fact that the Claimant acquired the shares in the FBI with the sole purpose of 

bringing a claim before this Tribunal goes against the object and purpose of the BIT 

concluded between Ruritania and Cronos, as elaborated supra. Even though the share 

                                                           
16

Phoenix, [107]. 

17
Saluka, [190, 199-221]. 

18
Nuclear Tests, p. 457, [49]. 

19
D‟Amato, p. 107. 

20
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transfer may fulfil the criteria for an investment set out in Article 1 of the Treaty, it 

nevertheless does not qualify as a bona fide action. 

32. Since abuse of process presents “the use of procedural instruments or rights for purposes 

which are alien to those for which the procedural rights were established”,
21

 seeking 

arbitral protection without fulfilling the (economic) purpose for which the protection has 

been established, falls right within the scope of this definition. The Respondent does not 

contend the fact that the lack of an economic motive behind the restructuring does not 

automatically qualify the claim as an abuse of process. However, when taken into 

consideration alongside the temporal aspect of the Claimant‟s actions, it serves as an 

undeniable proof of bad faith behaviour. Furthermore, since the Vienna Convention on 

Law of Treaties states that a treaty shall be interpreted inter alia in light of its object and 

purpose, rules on jurisdiction and admissibility should be interpreted accordingly. 

33. The motive and the timing of the share transfer clearly point in the direction of malicious 

treaty shopping, a concept of “shopping” by foreign investors for a “home country of 

convenience”.
22

 With this in mind, the Respondent would like to turn the Tribunal‟s 

attention to the temporal aspect of the Claimant‟s bad faith behaviour. 

B) The dispute was foreseeable at the moment of the restructuring  

34. The Respondent does not dispute the fact that the exact content of the governmental 

measures in question was made known after the restructuring within the Contifica Group. 

However, at the time of the share transfer, it was highly probable that the parliament will 

take a harsher stance on alcohol sale very soon. In order to qualify initiation of 

proceedings as an abuse of process, it is sufficient that the dispute was anticipated, or in 

other words, foreseeable at the time of the restructuring. 

35. This was first confirmed by Aguas del Tunari case, where the tribunal decided that there 

was no abuse of process since it concluded that the claimant had not transferred 

ownership "in anticipation of the events" underlying the dispute and that those events 

                                                           
21
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22
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were not "foreseeable" when the transfer occurred.
23

 With this statement the tribunal 

basically indicated that its decision would be opposite if the relevant events were 

foreseeable.  It was just further specified by the Pac Rim Cayman tribunal that an abuse 

of process will occur “when the relevant party can see an actual dispute or can foresee a 

specific future dispute as a very high probability and not merely as a possible 

controversy”.
24

 

36. This means that for a claim to present an abuse of process, the dispute does not have to 

exist at the time of the share transfer, it is sufficient that it is reasonably foreseeable. 

37. Temporal aspect of the case had a prominent position in the Nowa Huta v. Turkey 

decision.
25

 There, a Turkish national anticipated that a dispute will arise between his 

company and his own State, so he acquired foreign nationality and gained the shares in 

that company as a foreign national.
26

 As such, he was able to initiate international 

arbitration. Conveniently enough, the dispute arose only twelve days after the 

transaction.
27

 Thus, it was a clear case of treaty shopping conducted in anticipation of a 

dispute. However, the Tribunal concluded that even if the transfer occurred earlier, it 

would still not be a bona fide action, since the dispute was a culmination of a situation 

lasting for two years before the events in question.
28

 This practically means that the 

timeframe can be several days, months or years, if the circumstances surrounding the 

anticipated dispute are sufficiently telling of the result which will transpire from that 

situation. 

38. The situation at hand is a natural result of a situation lasting for several months before the 

share transfer was made.  Firstly, the measures to be taken were discussed widely in 

public even in the election campaign.
29

 It was one of the main issues of the New Way 

Party‟s election manifesto. In other words, it was reasonable to expect that the Party 

                                                           
23
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planned to realize this if it wins the majority in the parliament. Neither was this win a 

surprise, since the pre-election surveys of public opinion announced that the party will 

achieve very successful results.
30

 Naturally, when they won, introduction of the disputed 

measures was just a matter of time. Contifica Group clearly anticipated this dispute when 

it conducted the restructuring only two months after the New Way Party won the election. 

The fact that they expected a dispute to arise very soon can be seen from the letter of Mr 

Straw, where he stated that they must conduct the share transfer “quite quickly”.
31

 The 

Respondent asserts that the short timeframe between the transaction (17 March)
32

 and the 

entry of the draft act into legislative procedure (20 June)
33

 further confirm this argument. 

This last minute action completely reveals the true nature of the share transfer, which is a 

result of “shopping” between home countries of convenience. It‟s safe to say that this is 

not in line with bona fide behaviour. 

39. Hence, the Claimant misused corporate formalities to gain access to this arbitration and 

therefore demonstrated its bad faith behaviour. As such, it should be denied access to the 

present proceedings.  

                                                           
30

Procedural Order No. 3, [19]. 

31
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3. The Tribunal does not have jurisdiction to decide on the alleged breach of the 

SPA by the Respondent by virtue of Article 6(2) of the BIT 

40. It is well established rule in arbitral practice that  the tribunal formed under the BIT has 

the power to adjudicate disputes arising from the breach of the treaty and not from the 

breach of an investment contract. Purely contractual claims cannot be adjudicated before 

the tribunal formed under international investment treaty. Contractual partners should 

follow the dispute resolution procedure provided for in the contract and a treaty 

arbitration should not serve as its substitute.
34

 Therefore, the only way for the Claimant to 

succeed in bringing the SPA claim before the Tribunal is to prove that the alleged breach 

simultaneously represents a breach of the Treaty. The task of the Claimant therefore is to 

convince the Tribunal that the alleged contractual breach by the SPF is, by the same 

token, a violation of Article 6(2) of the BIT which provides that “Each Contracting State 

shall fulfil any other obligations it may have entered into with an Investor or an 

Investment of an Investor of the other Contracting State”. However, it is the Respondent‟s 

submission here that the so called “Umbrella Clause” cannot transform a dispute over the 

SPA into a treaty dispute since: (A) the alleged breach of the SPA cannot be attributed to 

the Respondent and (B) a breach of the contract does not necessarily entail a breach of an 

umbrella clause from Article 6(2) of the BIT.       

A) Alleged breach of the SPA cannot be attributed to the Respondent 

41. It is self-evident that the State cannot be held responsible for the breach of the contract it 

did not enter into. The alleged breach was conducted by the SPF, a person with distinct, 

separate legal personality under the Ruritanian laws. The principle of privity of contract 

applies fully to the case at hand. This is the view expressed by the tribunal in the 

Impregilo v. Pakistan case.
35

 In that case, the claimant brought before the arbitral tribunal 

several claims against Pakistan originating from the two contracts it had signed with the 

Pakistan Water and Power Development Authority (WAPDA). It did so based on the 

Most Favoured Nation Clause contained in the Italian-Pakistani BIT, invoking the 

umbrella clause from the BIT between Switzerland and Pakistan. The Tribunal declined 

jurisdiction stating: “In the Tribunal‟s view, the jurisdiction offer in this BIT does not 

extend to breaches of a contract to which an entity other than the State is a named 

                                                           
34
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Party.”
36

 It refused to apply international law rules on attribution in order to attribute acts 

of the WAPDA to Pakistan, declaring that: “…a clear distinction exists between the 

responsibility of a State for the conduct of an entity that violates international law (e.g. a 

breach of Treaty), and the responsibility of a State for the conduct of an entity that 

breaches a municipal law contract (i.e. Impregilo‟s Contract Claims).”
37

 In the Tribunal‟s 

opinion, rules of attribution apply only to the former, but not to the latter.
38

  It is precisely 

the Respondent‟s submission here that the customary international law rules contained in 

the ILC Articles on the Responsibility of States
39

 cannot be applied in the dispute at hand. 

Therefore, since Ruritania was not a contracting party neither during the sale of FBI 

shares to Contifica Spirits nor during the transaction between Contifica Spirits and the 

Claimant, it cannot be held responsible for the alleged contractual breach. 

42. The Respondent further submits that, in the line with the decision of the tribunal in 

Burlington v. Ecuador case,
40

 the rule of contractual privity applies to the investor as 

well. In the case at hand, contractual party which signed the SPA was not the Claimant, 

but Contifica Spirits. As a result, even if, for the sake of the argument, it is concluded that 

acts of the SPF oblige the Respondent, the obligation would be assumed towards 

Contifica Spirits and not towards the Claimant. 

43. In the event that the Tribunal nevertheless finds that the rules of attribution are applicable 

in the present dispute, the Respondent respectfully contends that, under those rules, act of 

the SPF cannot be attributed to Ruritania. 

44. It is undeniable that the SPF does not represent an organ of the State for whose acts 

Ruritania would be responsible by virtue of Article 4 of ILC Articles.  
 
. 

45.  The status of state entities, be they state organs or private entities, must be viewed  taking 

into account the national laws they exist in.
41

 In Ruritania‟s legal system, as repeatedly 
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stated before, the SPF is a separate legal entity with no financial connections to the 

State.
42

 While in the case of Noble Ventures v. Romania
43

 the distinct legal personality of 

the privatization agency was considered sufficient to discard any allegations that it had 

acted as an organ of Romania, in Ulysseas, Inc. v. The Republic of Ecuador the Tribunal 

declared that the fact that the State exercises some level of control over an entity does not 

make it an organ for the purposes of ILC Article 4.
44

 Links existing between an entity and 

the state do not create a conclusion that the entity is the state‟s organ. This was the 

position taken by the tribunal in Bayindir Insaat Turizm Ticaret Ve Sanayi A.Ş .v. Islamic 

Republic of Pakistan: 

“The fact that there may be links between NHA and some sections of the 

Government of Pakistan does not mean that the two are not distinct. State entities 

and agencies do not operate in an institutional or regulatory vacuum. They 

normally have links with other authorities as well as with the government. 

Because of its separate legal status, the Tribunal discards the possibility of 

treating NHA as a State organ under Article 4 of the ILC Articles.”
45

 

46. Should the Claimant invoke the application of  Article 5 of the ILC Articles to the case at 

hand,   the Respondent respectfully submits that the conditions envisaged by the provision 

at stake for attribution of acts to the State are not met. Article 5 refers to so called 

“parastatal entities.” The provision reads:    

“[t]he conduct of a person or entity which is not an organ of the State […] but 

which is empowered by the law of that State to exercise elements of the 

governmental authority shall be considered an act of the State under international 

law, [this is only possible] provided the person or entity is acting in that capacity 

in the particular instance”
46

 (Emphasis added). 

47. Hence, the rule not only requires the entity to be organizationally tied to the State, but 

also to exercise a State function in particular instance. This issue has been addressed 

previously in the Maffezini v. Spain case,
47

 where SODIGA, a state establishment was put 

under the scrutiny of what is called a structural-functional test, which “looks to various 
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factors, such as ownership, control, the nature, purposes and objectives of the entity”
48

 

From the structural point of view, SODIGA was both in majority owned by, and directly 

or indirectly controlled by the government, while in the current instance SPF is 

financially independent and controlled by its own board of executives with only loose ties 

with Ruritania. In light of the functional test, while the Maffezini Tribunal noted that 

SODIGA fulfilled “objectives and functions [which] are by their very nature typically 

governmental tasks”,
49

 the SPF, on the other hand, is merely tasked with selling former 

state property, a typical commercial task. As a result, it is clear that its acts cannot be 

attributed to Ruritania. 

B) Breach of the SPA is not a breach of the BIT 

48. Should the Tribunal find that the alleged breach of the SPA can indeed be attributed to 

Ruritania, the Respondent, as an alternative submission, contends that the breach of the 

contract at stake does not automatically entails a breach of Article 6(2) of the BIT. It is 

the Respondent‟s position that, (i) Article 6(2) of the BIT, the Umbrella Clause, should be 

interpreted restrictively, to convey its true meaning and the real intent of the Treaty‟s 

signatories,  and consequently  that (ii) the Tribunal lacks the jurisdiction to decide on the 

merits of the case. Any ill-founded claims stating otherwise should be dismissed by the 

Tribunal. 

49. Article 6(2), which obliges contracting parties to “fulfil any other obligations […] entered 

into with an Investor […] of the other Contracting State”,
50

 contains an umbrella clause  

which,  when interpreted broadly, is meant to elevate breaches of investment contracts, 

such as the SPF, to the level of a breach of the BIT The Respondent will now elaborate 

why such broad interpretation is not in line with International Law. 
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50. In the SGS v. Pakistan case,
51

 the tribunal was  also faced with an assertion of the 

Claimant that an Umbrella Clause may unconditionally elevate all contractual obligations 

to the level of treaty obligations. It stated that 

“the scope of [the Umbrella Clause] of the BIT, while consisting in its entirety of 

only one sentence, appears susceptible of almost indefinite expansion. The text 

itself […] does not purport to state that breaches of contract alleged by an 

investor in relation to a contract it has concluded with a State […] are 

automatically “elevated” to the level of breaches of international treaty law”.
52

 

51. Rather, it declared  that the entire BIT, Umbrella Clause included, should be interpreted 

in line with  rules of interpretation from customary international law, namely the rulest 

regarding the object and purpose of the norm, embodied in the Vienna Convention on the 

Law of Treaties.
53

 

52. In several other decisions international tribunals have taken a stand for a restrictive 

interpretation of effect of umbrella clauses. One of those is the El Paso v. Argentina case, 

where the Tribunal, faced with the question of the effect of Umbrella Clauses on 

commercial contracts, such as the  SPA, came to the conclusion, that: 

“the umbrella clause of the BIT […] will not extend the Treaty protection to 

breaches of an ordinary commercial contract entered into by the State or a State-

owned entity”,
54

 

53. Similarly the tribunal in Toto v. Lebanon held that an umbrella clause “does not elevate 

pure contractual claims into treaty claims”.
55

 

54. Therefore, the Respondent following such rationale respectfully calls upon the Tribunal to 

conclude that the contractual breaches in the case at hand do not equate to breaches of the 

BIT, because such effects of Article 6(2) of the BIT are not intended by the parties when 

signing the Treaty, nor is such broad interpretation in line with the general rules of 

interpretation. Should the Claimant contend otherwise, the burden of proving that the 
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intent of the signatories was directed to such broad interpretation falls upon it. Since the 

Claimant has not done so, the Tribunal should decline jurisdiction for the CAM‟s claim 

with regard to alleged breach of the SPA.  
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4. CAM’s claim with regard to the breach of the SPA is inadmissible 

55. Should the Tribunal decide that, in the case at hand, the breach of the SPA is elevated to 

the breach of the BIT, the Respondent submits that the Tribunal should render this claim 

inadmissible due to the forum selection clause within the SPA. 

56. The SPA provides that all disputes arising out of it or in connection with it shall be 

resolved by arbitration under the Rules of Arbitration of the International Chamber of 

Commerce.
56

  It is unquestionable that the dispute at hand is in connection with the 

contract between the investor and State Property Fund and that the substance of CAM‟s 

claim falls within the scope of Article 14(2) of the SPA. Similar to the Article 14(2) of the 

SPA, in the case of Bosh v. Ukraine, a forum selection clause in a contract required “any 

dispute arising under the contract to be submitted to the Ukrainian courts”.
57

 The Tribunal 

found that in order to invoke the umbrella clause, the Claimant would first have to submit 

their claims under the contract in accordance with the jurisdictional clause in a contract
58

 

and concluded that due to an exclusive jurisdiction clause in contract, a dispute in 

question must be submitted to the Ukrainian courts. Therefore, the Tribunal must take 

into consideration the forum selection clause and stay proceedings pending the 

determination by the tribunal indicated in Article 14(2) of an issue relevant to its own 

decision. 

57. The Tribunal cannot accept that the dispute resolution clause in BIT automatically 

overrides the selection of a forum made by the parties in order to resolve their contractual 

claims
59

. The Tribunal in Toto v. Lebanon asserted that the contractual claims “remain 

subject to the contractual jurisdiction clause and have to be submitted exclusively to the 

Lebanese courts”.
60

 Similar view was endorsed by the Tribunal in the Vivendi case: 

“where the essential basis of a claim brought before an international tribunal is a breach 

of contract, the tribunal will give effect to any valid choice of forum clause in the 

contract.”
61

 Furthermore,  in the case of North American Dredging Company of Texas v. 
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United Mexican States it was asserted that “where a claimant has expressly agreed in 

writing, attested by his signature, that in all matters pertaining to the execution, 

fulfilment, and interpretation of the contract he will have resort to local tribunals, 

remedies, and authorities, and then wilfully ignores them by applying in such matters to 

his government, he will be held bound by his contract and the Commission will not take 

jurisdiction of such claim”.
62

 The fact that the BIT was concluded on 15 March 1997 and 

the SPA 11 years later, signifies the will of the parties to SPA to preclude the Tribunal 

from deciding the contractual dispute. Being aware of the concluded BIT between 

Ruritania and Cronos, the parties of the SPA included in the contract a provision which 

provides the exclusive jurisdiction of the Tribunal under the Rules of Arbitration of the 

International Chamber of Commerce to settle all the disputes in connection with the 

contract. The fact that the parties did not include any provision that states that the 

obligations it imposes are without prejudice to any rights under the BIT, including the 

possible exercise of jurisdiction by the Tribunal to any matters arising under the SPA 

which could be determined under Article 8 of the BIT, indicates that the parties intended 

the forum selection clause to be absolute and without exception.  

58. Having discussed the issue of admissibility in relation to the possible exercise of 

jurisdiction, the Tribunal in BIVAC v Paraguay
63

 concluded that the claim is inadmissible 

due to the existence of forum selection clause in contract. There, the parties to the 

contract also agreed to a legally binding exclusive jurisdiction clause and “the 

fundamental basis of the claim” presented by Claimant was as well in relation to the 

contract. The Tribunal stated that the provision of BIT containing umbrella clause does 

not override the exclusive jurisdiction clause of the Contract
64

. The Claimant cannot rely 

on the contract as the basis of a claim under the umbrella clause when the contract itself 

refers that claim exclusively to another forum, in the absence of exceptional reasons 

which might make the contractual forum unavailable
65

. In the present case, the Claimant 

did not in any way demonstrate that the contractual forum is unavailable.  
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59. The Tribunal in SGS v. Philippines
66

 faced precisely the same problem as the present 

Tribunal and declared the claim inadmissible. The Tribunal stayed the proceedings 

pending a decision on the matter which was to be determined by the agreed contractual 

forum. Article 12 of the CISS Agreement provides that the contractual disputes were 

required to be submitted to specified courts in the Philippines to be decided in accordance 

with Philippines law, which is comparable to the governing law and dispute resolution in 

the SPA. There, the Claimant also formulated its claim to consist of allegations of a 

breach of an Umbrella Clause. The Respondent claimed that the forum selection clause 

contained within the contract obliged the parties to settle their disputes before the courts 

in the Philippines. On the effect of the forum selection clause on the case‟s admissibility 

before the Tribunal, it decided that binding exclusive jurisdiction clause in a contract 

should be respected. 

60. The Respondent therefore, in the light of the facts presented, respectfully asks the 

Tribunal to decide it has no jurisdiction to hear the claim of breach of Article 6(2) of the 

BIT based on the breach of the SPA. Nevertheless, should the Tribunal uphold its 

jurisdiction to decide on that claim, the Respondent calls upon  this Tribunal to deny 

deciding on the matter and render this claim inadmissible, as a consequence of the forum 

selection clause present in the SPA.  
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5. Ruritania did not expropriate CAM’s investment 

A) Measures adopted by Ruritania represent legitimate exercise of its regulatory 

authority 

61. It has generally been accepted by the international law that certain regulatory measures 

undertaken on behalf of the government, in accordance to the general interest, do not 

prompt the responsibility of the State to compensate the losses private entities might have 

experienced as a result of their implementation. The rule is known in international law as 

the “police powers doctrine,” and is reflected upon in numerous sources of international 

law. For instance, the existence of a doctrine is explicitly contained within The Third 

Restatement of Foreign Relations Law of the United States which specifically outlines 

that: 

“…a State is not responsible for loss of property or for other economic 

disadvantage resulting from bona fide general taxation, regulation, forfeiture for 

crime, or other action that is commonly accepted as within the police power of 

states.”
67

 

62. International treaties for mutual promotion and protection of foreign investment such as 

the Colombia-India BIT have endorsed this doctrine implicitly by stating: 

“Non-discriminatory regulatory actions by a Contracting Party that are designed 

and applied to protect legitimate public welfare objectives including the 

protection of health, safety and environment do not constitute expropriation or 

nationalization…”
68

 

63. Similar wording has found its place in a number of other international instruments such as 

BITs and FTA.
69

 Further on, The Convention Establishing the Multilateral Investment 

Guarantee Agency defines expropriation and the measures tantamount to as follows: 

“any legislative action or administrative action or omission attributable to the host  

government which has the effect of depriving the holder of a guarantee of his 
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ownership or control of, or a substantial benefit from, his investment, with the  

exception of non-discriminatory measures of general application which governments 

normally take for the purpose of regulating economic activity in their territories.”
70

 

64. Definition clearly and notably exempts from being expropriatory the situations in which a 

consequential taking comes as a result of a non-discriminatory, bona fide governmental 

regulatory measure of general application. Given that this  doctrine is undoubtedly 

governed by a vast number of international legal instruments, the Respondent argues that 

this Tribunal should apply the „police powers doctrine‟ as a rule of general, customary 

international law. 

65. This stand has been followed by arbitral practice as well. In Methanex v. USA, the 

tribunal acknowledged that: 

“[…] as a matter of general international law, a non-discriminatory regulation for 

a public purpose, which is enacted in accordance with due process and, which 

affects, inter alias, a foreign investor or investment is not deemed expropriatory 

and compensable unless specific commitments had been given by the regulating 

government to the then putative foreign investor contemplating investment that 

the government would refrain from such regulation.”
71

 

66. To that end, the Respondent submits, it gave no explicit or implicit guarantee to the 

investor that it will refrain from making changes in official State‟s alcohol consuming 

policy. Moreover, as further will be elaborated, the Claimant was warned in a fair period 

prior the actual enforcement of the new measures that the official policy will change. In 

as much as the nature and purpose of the governmental acts adopted within police powers 

of a State are concerned, these conditions have been part of a decision of the Tribunal in 

Saluka Investments v. Czech Republic stating as follows: 

“It is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their 

regulatory powers, they adopt in a non-discriminatory manner bona fide 

regulations that are aimed at the general welfare.“
72
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67. The Respondent will further demonstrate that MAB act and the Ordinance of the Ministry 

for Health and Social Security are bona fide regulatory acts, genuinely pursuing a 

legitimate public-policy objective, public health and safety, and comply with the 

requirement of non-discrimination. Accordingly, they should be accepted by the Tribunal 

as adopted within the police powers of the State of Ruritania and therefore non-

compensable. 

1) The Respondent’s regulatory measures are aimed at general welfare  

68. The Respondent submits that one of the highest interest and amongst the leading 

responsibilities of a State is the protection of health and wellbeing of its population. This 

responsibility Ruritanian government has also taken upon by virtue of ratifying the 

International Covenant on Social, Economic and Cultural Rights.
73

 To effectively protect 

health of its citizens, any government has a permission and authorization to act in 

advance, anticipating the possible damages imposed by certain risks. To that end, in most 

situations, it is expected of the government to rather adopt a cautious approach than wait 

for years to obtain unassailable evidence of the risk. Under the Public Health Act, on the 

basis of advice of the ministry‟s civil servants, the Minister of Health considered the 

evidence available and the degree of potential risks involved as well as alternative 

measures and decided it would be in public interest to issue the Ordinance. The measure 

was justified by the scientific evidence in the form of a 15 June 2011 Human Health 

Research Institute report claiming that consumers of FREEBREW beer were exposed to a 

higher risk of cardiac complications due to the effects of Methyldioxidebenzovat, an 

active chemical ingredient found in Reyhan concentrate. The research is a result of a ten 

years long methodical clinical study and has taken into account various factors when 

assessing the risks. Therefore, the labelling requirement imposed on all products 

containing Reyhan concentrate, must be regarded as a legit precautionary measure which 

was enacted in accordance with the due process, to what the Parties have both agreed.
74

 

Additionally, the practice of labelling the products imposing certain health risks hasn‟t 

been unknown before and is widely accepted in regards to the products of tobacco 

industry. 
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69. The Tribunal should also notice that the plain packaging standard, as a governmental 

measure against excessive consumption of health infringing products, increasingly 

receives support. As an example, the introduction of plain packaging on tobacco products 

has now been implemented through legislation enacted by the Australian Parliament, 

namely the Tobacco Plain Packaging Act 2011 (Cth) which received Royal Assent on 1 

December 2011. Moreover, the World Health Organization made submissions to the 

Australian Government strongly supporting the legislation and most importantly 

underlining the suitability of the measure towards achieving the desiring aim. In its 

submission, the WHO stated its view that:  

70. [Implementing the proposed legislation [...] will achieve its stated goals of: reducing the 

attractiveness and appeal of tobacco products to consumers, particularly young people; 

increasing the notice ability and effectiveness of mandated health warnings; and reducing 

the ability of the tobacco product packaging to mislead consumers about the harms of 

smoking.
75

 

71. The MAB Act is an example of a set of measures any responsible government should take 

to address the problems of alcohol addiction and exposure of the youth to alcohol. The 

bans of marketing and sale of alcohol during sporting events is a genuine measure with 

the goal of preventing an association between alcohol and a healthy lifestyle and athletic 

excellence. Prohibition to serve beer at sport facilities, outdoors and at any place from 9 

pm till 9 am serves the interest of public safety. The occurrence of violence is commonly 

associated with sporting events and it escalates during the night. It is generally accepted 

that consumption of alcohol elevates the risks of a person‟s destructive and irrational 

behaviour. Therefore, these specified measures have utterly rational foundations. 

72. Accordingly, the Tribunal should find that both regulations were endorsed with a sole 

purpose of lowering the risks imposed by consumption of alcohol or other designated 

harmful substances. These acts were enacted with the sole purpose of public benefit and 

aimed at general welfare. 
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2) Respondent’s regulatory measures are non-discriminatory 

73. The Claimant argued that MAB Act restricted FBI‟s ability to market and sell its products 

in Ruritania. While it is true that certain limits are indeed imposed in this subject matter, 

it is beyond disputable that these requirements applied to all breweries in Ruritania in a 

unanimous way and clearly are not discriminative towards the Claimant. Furthermore, the 

changes in labelling requirement imposed on all products containing Reyhan concentrate, 

including FREEBREW, are undoubtedly reasonable measures that are justified by the 

scientific evidence. This measure is clearly non-discriminatory towards the Claimant 

given that it applies and has been implemented with respect to all products containing 

Reyhan concentrate ranging from bread and meat products to soft drinks and spirits.  

B) In any case, Respondent’s actions are under no circumstances equivalent to 

an expropriation  

74. Should the Tribunal find that the adoption of the two contested acts is not within the 

state‟s regulatory police power, still the Respondent submits their cumulative effect is not 

equivalent to expropriation.   

75. It is uncontested that pursuant to Article 4 Cronos-Ruritania BIT the Respondent has 

undertaken an obligation not to directly or indirectly expropriate, nationalize or subject to 

any other measure bearing the same effects any Investment by Investors of other 

Contracting State.
76

 Accordingly, the Respondent submits, the endorsement of the MAB 

Act and the adoption of Ordinance of Ministry of Health and Social Security in their 

cumulative effect do not qualify as an act of expropriation under international law.  

76. The present BIT does not provide for any definition of expropriation. However, the 

explanation of the phenomenon can be found in numerous sources of international law. It 

is unanimously accepted that there are two types of expropriation in international law – 

direct and indirect. Direct expropriation means a mandatory legal transfer of the title to 

the property or its outright physical seizure for the benefits of the State itself or a State-

mandated third party.
77

It remains undisputed between the parties that the present case is 

not a case of a direct expropriation. On the contrary, the Claimant argued that the 
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cumulative effect of the Ruritania‟s measures resulted in expropriation of its 

economic interest in FBI
78

 thus undoubtedly referring to the specific form of indirect 

expropriation known as “creeping expropriation”. The distinction between the 

indirect and creeping expropriation comes from a fact that the latter takes place 

through a series of actions, none of which might qualify as an expropriation by 

itself, but the aggregate effect of which is to destroy the value of the investment.
79

 

Notwithstanding this difference, there are certain conditions that need to be fulfilled 

in order to establish the existence of a case of indirect expropriation. The criteria to 

be assessed by the Tribunal in the case of dispute, when deciding whether 

expropriation has occurred, may not be envisaged in the present BIT, however they 

can be found in previous arbitral decisions. To that end, Iran-US Claims Tribunal in 

Starrett Housing v. Iran qualified indirect expropriation as a State measure interfering 

with property rights to  the extent of rendering them so useless, that they must be deemed 

to have been expropriated, even though the legal title to the property formally remains 

with the original owner.
80

 Further to this regard, the Tribunal in Total v. Argentina 

properly noted that: 

“An effective deprivation requires […] a total loss of value of the property such 

as when the property affected is rendered worthless by the measure, as in case of 

direct expropriation.”
81

 

77. Accordingly, the Respondent will now address the futility of the Caimant‟s arguments in 

favour of indirect expropriation by demonstrating the non-existence of the substantial 

deprivation precondition. 

1) The Claimant retains full ownership and control over the investment 

78. One of the main prerequisites for the existence of any form of expropriation is the 

existence of an actual interference with fundamental ownership rights of the investor. In 

similar words this stand has been endorsed by the tribunal in Pope & Talbot Inc. v 

Canada: 
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“While it may sometimes be uncertain whether a particular interference with 

business activities amounts to an expropriation, the test is whether that 

interference is sufficiently restrictive to support a conclusion that the property has 

been "taken" from the owner.”
82

 

79. The Claimant submitted that its trademark and trade dress rights have been 

expropriated. It remains uncontested that MAB Act endorsed legal obligation that 

trademarks/brands of beer be written in the same font and colour as all the other text on 

the label. However, it is imprudent to argue that this measure had the effect of 

expropriating CAM‟s trademark rights. CAM‟s specific trademarks compose of words, 

words in specific fonts and colours and designs of labels.
83

 While the MAB Act 

somewhat limited investor‟s possibility to market its products in a unique way, in terms 

of specific fonts and colours, the possibility to clearly distinguish its products from the 

ones of other breweries remained intact to the significant extent. In addition, according to 

the records of the Ruritanian Trademarks Office, the Claimant remains the registered 

owner of the respective trademarks and trade dresses and retains the exclusive right to use 

them. FBI‟s products are still sold under their well recognizable and registered names and 

the company was not deprived of its right to a specific design of the label. Thus, it must 

be concluded CAM still exercises full ownership over its intangible property, and the 

allegations that they have been expropriated should be held without merit. In as much as 

the other investment rights are concerned, CAM has not been deprived of any movable 

and immovable property in Ruritania, and remains the respective owner of all the shares 

in FBI. The Respondent therefore submits that the Claimant remains legitimate 

owner of its tangible and intangible assets recognized as “Investment” pursuant to 

Article 1 of the BIT. 

80. To address further futility of Claimant‟s allegations that it has lost its control over its 

investment the Respondent would like to refer this Tribunal to the certain criteria in 

determining whether a substantial interference has been made. The criteria were endorsed 

by the Tribunal in Pope & Talbot Inc. v Canada,
84

 and as well further cited in other 

arbitral decisions i.e. Sempra Energy International v Argentina.
85

 Accordingly, the 
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Tribunal should take notice that the Claimant was not prevented from managing the 

day to-day operations of the company, Ruritania did not supervise the work of 

officials, interfered in administration or the appointment of officials or managers or 

impeded the distribution of dividends. The Respondent previously contested to have 

failed to comply with all applicable law and procedure during the arrest and detention of 

CAM‟s two employees, Messrs Goodfellow and Straw. However, their short-termed 

detention, in the course of the on-going investigation over the alleged crime of bribery, 

could not have possibly borne any adverse effects on CAM‟s ability to manage and 

control its investment. 

2) The State of Ruritania cannot be held accountable for the losses in Claimant’s 

revenue  

The profitability of the investment is to a certain level predictable however variable 

category and is a part of the risk each investor takes when making an investment. 

While there has been a notable decrease in the Claimant‟s revenue in the last period, 

it is implausible that the outcome is exclusively a direct consequence of the recent 

changes in Ruritania‟s legal system. Primarily, there is no proof whatsoever that the 

consumption of FBI‟s products fell as a result of different labelling standards. Further on, 

in respect to the new obligation to label Reyhan containing products with a health care 

warning, the Respondent submits that the same practice regulates the tobacco industry in 

majority of the countries worldwide, and so far such regulation has never been known to 

so dramatically impact sales and thus indirectly revenue of tobacco manufacturers.  

As famously observed by the Tribunal in Maffezini v. Spain, international treaties are 

not insurance policies against bad investment decisions.
86

 The Respondent therefore 

submits that the combination of certain factors, such as illusory expectations, bad 

management and poor strategic decision, lead to the financial collapse of the 

Claimant‟s investment. As an example, the decision made to reconfigure FBI‟s bottling 

line for FREEBREW, while partially suspending bottling of other brands to allow a 

limited production of FREEBREW in 0.5 l. bottles and cans carried a significant amount 

of risk and undoubtedly backfired at the investor. It can be challenged in terms of its 

efficiency, business foundations and reliability. As well, certain indication of the inability 
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of CAM‟s management to cope with the recent changes is the fact that although the MAB 

act equally impacted all the other breweries and other spirit producers in Ruritania none 

of them incurred similar consequences. Therefore, it is evident that any attempt to 

establish a direct causal link between the recent regulatory activity on behalf of Ruritania 

and the Claimant‟s loss of profit would remain futile. 

3) In any event, intensity of interference with CAM’s property rights does not meet 

substantial deprivation standard 

81. Although the Respondent concedes that certain regulatory measures taken by State 

authorities in the exercise of their public function can bear negative effects on private 

property rights including those of foreign investors, not all takings are to be considered 

expropriations under international law. The Tribunal should further examine whether 

economic impact on the investment, if any, is of a significant character. It is clearly 

accepted in wide arbitral practice
87

 that one of the conditions for the occurrence of 

indirect expropriation is the substantial deprivation of the investment's value or investor's 

property rights. For example, the Tribunal in Glamis Gold v. US noted that for a taking of 

property to constitute an expropriation, there must be a sufficient economic impact on the 

investment.
88

Whether a significant decrease in the investment‟s value has been reached 

may be concluded from the very circumstances and facts of each individual case. The 

Tribunal should observe the course of events in Ruritana to determine the level of 

interference Respondent‟s actions bore on the Claimant‟s property. The Respondent 

accepts that its regulation might have caused some economic interference with Claimant‟s 

property rights. However, not to the extent that it has deprived the investor of its entire 

benefit associated with the investment.  

82. The Tribunal in Pope & Talbot Inc. v Canada considered that the interference with the 

investment‟s ability to carry on its business is not satisfied where the investment 

continues to operate, even if profits are diminished.
89

 To that end, the Respondent 

submits, CAM has never ceased to operate its business associated with FBI whose 

products are still being sold in Ruritania. Furthermore, in Sempra Energy 
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International v Argentina case the Tribunal has stated that the notion of indirect 

expropriation would require that the investor was no longer in control of its business 

operation, or that the value of the business have been virtually annihilated.
90

The 

Respondent already argued that the whole time the Claimant remained in control 

over its investment and was indeed the one to make all the strategic corporate 

decisions. Finally, the value of the investment has not been destroyed, and is still 

significant. Should it have been otherwise, various FBI lenders never would have 

agreed to security package consisting of what CAM claims has lost its value: all of 

FBI‟s tangible assets and all shares in FBI. Accordingly, the Tribunal should decide 

that the Claimant has not been substantially deprived or effectively neutralized the 

enjoyment of its property in Ruritania.  
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6. The Respondent has accorded the Claimant’s Investment Fair and Equitable 

Treatment 

A) The Claimant’s Investment received fair and equitable treatment  

83. The Respondent asserts that it complied with its commitment to ensure fair and equitable 

treatment and did not infringe its obligations under the BIT and international law. It will 

further be demonstrated that none of the elements of the FET standard were breached , 

and that there is no basis for State‟s liability under Article 2(b) of the Cronos-Ruritanian 

BIT.  

84. The precise extent of the FET standard has never been unequivocally determined. The 

breach of the FET standard is to be assessed by each Tribunal in every particular case.
91

 

This standard is compiled of several different elements, most important amongst them 

being the legitimate expectations, stability of the legal regime, denial of justice.  

B) The contents of FET standard and minimum standard of protection coincide 

85. The Respondent submits that the fair and equitable treatment standard contained in 

Article 2 of the BIT represents nothing more than reiteration of the rule by which states 

have obligation to provide minimal protection required by international law to foreign 

natural and legal persons. The international minimum standards may be defined as a 

„… concept (sometimes called the international standard of justice) [which] 

affirms that there are rights created and defined by international law that may be 

asserted against States by or on behalf of aliens [that includes] … the rights of 

aliens to fair civil or criminal judicial proceedings (i.e. not to be subject to denial 

of justice), to decent treatment if imprisoned, and to protection against 

disorders, violence, and against deportation in abusive ways, and to 

the enjoyment of their property unless taken for a public purpose with fair 

compensation.“
92

 

86. The FET standard does not add anything more to the international minimum standard 

required by public international law, it merely affirms it. To this matter, it can be argued 

that a view which would allow tribunals to apply the FET standard by creating new 
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standards, expanding its scope uncontrollably is unfair and arbitrary.
93

 The CMS Tribunal 

upheld this position, stating that the FET standard and its connection with the required 

stability and predictability of the business environment is not different from the 

international law minimum standard and its evolution under customary law.
94

 

87. In order to prove that a violation of FET standard occurred, conduct of the state must 

amount: 

“...to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of 

governmental action so far short of international standards that every reasonable 

and impartial man would readily recognize its insufficiency.”
95

 

88. The same view, which considers that FET is only violated by wilful bad faith behaviour 

of the State, has been manifested by the Genin Tribunal:  

“While the exact content of this standard is not clear, the Tribunal understands it 

[... as] a minimum standard. Acts that would violate this minimum standard would 

include acts showing a wilful neglect of duty, an insufficiency of action falling far 

below international standards, or even subjective bad faith.”
96

 

89. Nothing in this case indicates that the measures implemented by the Respondent meet this 

high threshold. 

C) Investor's legitimate expectations were not breached  

90. The Respondent respectfully submits that legitimate expectations are not solely the 

subjective expectations of the investor, but have to correspond to the objective than can 

be deduced from the circumstances of the case and with due regard to the rights of the 

State. It is a notorious fact that states maintain a right to regulate matters within their own 

borders.
97

 A balance should be established between the legitimate expectation of the 

foreign investor to make a fair return on its investment and the right of the host State to 

enforce regulations in the public interest.  
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91. The FET standard concerns the conduct of the State, not results of the investments. 

Therefore, the mere fact that the investor loses money does not indicate that the State has 

breached the obligation to provide fair and equitable treatment. As the Maffezini Tribunal 

expressly stated, “… Bilateral Investment Treaties are not insurance policies against bad 

business judgments.”
98

 

92. The Tribunal should as well bear in mind that, when interpreting the FET standard in the 

light of the object and purpose of the BIT, it cannot solely rely on the interests of the 

foreign investor. Expectations must be reasonable and based on the explicit promise of 

State.
99

 In order to invoke this right, the Investor must exercise due diligence and its 

legitimate expectations must be reasonable in the light of the circumstances. It “must 

anticipate that the circumstances could change, and structure its investment in order to 

adapt it to the potential changes of legal environment.”
100

 The Claimants behaviour in the 

period during which the regulations were altered does not give grounds for such a claim. 

In fact, the disregard of the political and structural legal changes and the treaty shopping, 

done by the share transfer constitute just the opposite – act of bad faith and negligence 

towards the Respondent‟s rights. 

93. The Tribunal should acknowledge that modifications of bottling and labelling 

requirements were taken in the interest of preserving public health, and as such, have 

prevailed over the economic interests of the Claimant. The changed were not introduced 

hastily and were not   unexpected. The idea of changing spirit sale conditions is not new 

in Ruritania. Since 1992, Ruritanian laws had prohibited the sale of alcoholic beverages 

to persons under 21 as well as claims of positive health effects of alcohol. In addition, 

general laws prohibiting deceptive marketing practices and regulating labelling of 

alcoholic beverages have been passed. These and more recent actions have been carefully 

planned and publicly endorsed, which will be further demonstrated. 

94. Furthermore, it is indisputable that legitimate expectations might differ between eco-

nomies in transition, which are going through an economic crisis, and a developed one.
101
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The necessity of State‟s interference is much more conspicuous in a time of crisis. This 

was, at the time, the case in Ruritania. As confirmed by the Continental Casualty 

Tribunal:   

“… it would be unconscionable for a country to promise not to change its 

legislation as time and needs change, or even more to tie its hands by such a kind 

of stipulation in case a crisis of any type or origin arose. Such an implication as to 

stability in the BIT‟s Preamble would be contrary to an effective interpretation of 

the Treaty; reliance on such an implication by a foreign investor would be 

misplaced and, indeed, unreasonable.”
102

 

95. Similarly, it was held in Duke Energy that:  

“the assessment of the reasonableness or legitimacy must take into account all cir-

cumstances, including not only the facts surrounding the investment, but also the 

political, socioeconomic, cultural and historical conditions prevailing in the host 

State”.
103

 

96. Precisely these political and socio-economic conditions in the country at the time of the 

investment clearly indicated that the change in the regulations is about to be endorsed. 

D) Changes in the legal regime are inevitable    

97. Economic and legal life is by nature evolutionary. Stability of the legal and business 

environment does not equate its immutability
104

, and the FET Standard, therefore, “is not 

absolute and does not amount to a requirement for the host state to freeze its legal system 

for the investor‟s benefit.”
105

 These amendments brought to the regulatory framework 

existing at the time an investor made its investment directly concerned public welfare 

and, thus, fell within the scope of necessity. 

98. The Tribunal should not overlook the fact that changes in Ruritania‟s legal system were 

not sudden and “creeping”. The transfer of FBI‟s shares to CAM took place two months 

after the New Way Party secured the majority in Ruritanian parliament. Additionally, the 

New Way Party‟s program has been widely discussed in the media even earlier, during 
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the course of the elections. Hence, even at the time when CAM made its investment it 

could have anticipated that stricter regulations are likely to be adopted in the near future. 

What is more, prospective change of legal environment was the sole reason for transfer of 

shares from Contifica Spirits to CAM. The Draft of the MAB Act was introduced to the 

Parliament, and became publicly disclosed, on 20 June 2010.
106

 Not only until 20 of 

November 2010, did the Ruritanian parliament adopt the Regulation of Sale and 

Marketing of Alcoholic Beverages Act. Finally it entered into force no sooner than 1 

January 2011. This is why the Respondent contends that Ruritania acted in good faith, by 

avoiding “roller coaster” legal changes, by providing predictable legal environment and 

granting the investor a suitable time-framework to adjust its business operations.   

99. A failure to exercise due diligence in the assessment of the commercial feasibility, prior 

to making the investment and negligent management of the investment once it has been 

made is not  bad conduct attributable to the State of Ruritania. It is the Claimant‟s 

responsibility to bear the consequences of its omissions. 

100. It is possible to compare these conditions to those in Saluka Investments v. Czech 

Republic, where, in anticipation of joining the European Union, due to political 

circumstances, the Czech Republic modified its banking regulations to harmonize them 

with EU standards. The investor, however, had been aware at the time that the Czech 

Republic intended to join EU and that changes in banking regulations would be 

necessary. Therefore the investor could not reasonably rely on the regulations‟ remaining 

unchanged.
107

 

101. Another factor relevant for evaluating the stability of legal framework are the 

economic and political characteristics of the host country. Some more recent cases in 

which the concept of legitimate expectations is discussed have suggested that the 

conditions in the host country should play a part in the analysis of whether the standard 

has been breached.
108

 

                                                           
106

Procedural Order No 2, [26]. 

107
Saluka, [357, 358]. 

108
See: Footnotes 112, 113, 119.  



37 
 

102. An example of such a stance is the case of Methanex v. United States, in which the 

Tribunal held that the regulatory and political environment is a factor that the investor 

should take into account, and to anticipate regulatory change in areas where high levels of 

regulation can be foreseen, unless the host country has given assurances that no 

regulatory changes will take place.
109

 

103. In other words, a level of expectations on the part of the investor is correlated with the 

investment environment in the host country. 

“In short, it is necessary to draw a boundary between the genuine mistreatment of 

foreign investments that should be outlawed by the FET standard and measures of 

sovereign States taken in pursuance of legitimate policies that cannot be held in 

breach of the standard, even where such measures harm foreign investments.”
110

 

E) There was no denial of justice  

104. In Parkerings-Compagniet v. Lithuania, the Tribunal noted that “not every breach of 

an agreement or of domestic law amounts to a violation of the treaty.”
111

 Under specific 

circumstances, failure to adhere to certain assurances does not violate the claimant‟s 

treaty rights. In the case of arrest of Messrs Goodfellow and Straw the Respondent had 

accepted its liability. In the case of an arrest, persons affected by this measure, if the 

measure does not culminate in their lawful conviction, are entitled to compensation, in 

accordance with national legislations. However, the Respondent asserts that there has 

been no denial of justice, in terms of customary international law. On conditions for 

liability for denial of justice, the Lowen Tribunal stated that: 

“…when a claim of injury is based upon judicial action in a particular case, State 

responsibility only arises when there is final action by the State‟s judicial systems 

as a whole. This proposition is based on the notion that judicial action is a single 

action from beginning to end so that the State has not spoken until all appeals 

have been exhausted. In other words, the State is not responsible for the errors of 

its courts when the decision has not been appealed to the court of last resort.”
112
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105. This requirement of customary international law covers the situation of final, non-

appealable judicial actions, when all of local remedies have been an exhausted. The 

exhaustion of local remedies is not jurisdictional obstacle but precondition for liability of 

the State.  Since there has been no final decision or action which irrevocably 

compromised legal and physical integrity of Messrs Goodfellow and Straw, the 

Respondent asserts that the compensation for this detainment, which occurred due to 

improper persecution, should be recovered before Ruritania‟s judicial authorities.  

F) Respondents measures were non-discriminatory  

106. The fact that conduct is non-discriminatory and related to the public interest should be 

taken into account.
113

 All the measures were taken in order to protect public health, 

reduce the intake of harmful substances and, indirectly, by limiting the sale of spirits, 

lower the level of violence at sporting events, and crime in general. These efforts were 

characterized by consistency, predictability, even-handedness and non-discrimination. 

They affected all manufacturers in the same position and had the same scope.  The actions 

have been enacted for the greater good, they were not economically oriented, nor was 

their goal to abuse the Claimant. Thus, it can be concluded that the measures which 

affected Claimant‟s investment fall under the scope of necessity, and, by their nature, 

show no discriminative intent or inequitable character. Accordingly, the Respondent 

reiterates that the obligation to provide fair and equitable treatment was not breached. 
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7. The Tribunal may not award moral damages in the present arbitration 

A) The Claimant did not suffer any damage as a result of the Ruritania’s 

conduct 

107. The Respondent respectfully submits that the Tribunal   should decline the Claimant‟s 

request for moral damages, since no damage was caused to the Claimant by the detention 

of its employees, Messrs Goodfellow and Straw.  

108. The Respondent submits that there is no evidence whatsoever or any mention of the 

fact that Claimant's executives, Messrs Goodfellow and Straw, suffered any stress or 

anxiety as a result of detention. On the contrary, it is uncontested that they have not 

suffered any physical harm. Additionally, the allegations concerning loss of reputation are 

based on a fact that a video of the detention of Messrs Goodfellow and Straw, from a 

security camera was apparently passed to Free TV, Ruritania‟s most popular TV channel, 

and aired later on the same day. As a result, the Claimant allegedly suffered an injury to 

its credit and reputation and The Respondent underlines the absence of evidence that the 

actions attributable to it, namely the breach of full protection and security clause within 

the BIT, had any measurable effects on the Claimant‟s reputation. To this regard, The 

Respondent refers the Tribunal to the, Tecmed v Mexico and Bogdanov v Moldova  cases 

where both tribunals dismissed the claims for moral damages on the basis of insufficient 

evidence. The Arbitral Tribunal in Tecmed v Mexico found no reason to award 

compensation for moral damage, noticing the lack of evidence that the actions attributable 

to the respondent, by which it committed the alleged breach, have also affected the 

claimant‟s reputation and therefore caused the loss of business opportunities for the 

claimant.  Similarly, in the present dispute, the Respondent concurred to have committed 

a breach of full protection and security. However the Claimant failed to demonstrate any 

impact the breach has had on its investment. If there has been any damage whatsoever for 

the Claimant‟s reputation, than it must be concluded that some subsequent material losses 

in revenue should have followed. However, no official record of such kind of loss exists. 
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B) The Tribunal may not award moral damages in this arbitration under the 

present circumstances 

109. Investment treaties, per se, represent agreements in matters related to the protection of 

„investments‟ which clearly is an economic concept. However, the Tribunal in DLP vs. 

Yemen
114

 ruled otherwise stating that:  

“Even if investment treaties primarily aim at protecting property and economic 

values, they do not exclude, as such, that a party may, in exceptional 

circumstances, ask for compensation for moral damages.”
115

 

110. The Tribunal further recognized that a legal person, as opposed to a natural one, may 

be awarded moral damages, including loss of reputation, only in specific circumstances. 

Argumentum a contrario, it can be deduced that in the lack of these „specific 

circumstances‟ the tribunals in investment disputes may not award compensation for 

moral damages. 

111. In DLP v. Yemen the Tribunal awarded the claimant‟s company compensation for 

moral damages for the harassment of the claimant‟s executives, duress and stress caused 

upon them, and their detention, as well as for the damage to the claimant‟s reputation. 

The Tribunal also noted that certain acts attributable to the State, particularly „the 

physical duress exerted on the executives‟, were malicious and a foundation for a fault–

based liability which entitled the claimant to the recovery of compensation for moral 

harms.
116

 The Tribunal moreover decided that prejudice was substantial since it affected 

the physical health of the Claimant's executives and the Claimant's credit and reputation. 

It is evident that the Tribunal decided that the respondent should pay compensation for 

the injury the Claimant has suffered, including moral damage, based on two factors – 

substantial character the physical duress had over the executives and fault of the claimant.  

112. The Respondent argues that neither of these criteria is met in the case at hand. Firstly, 

an emphasis should be made that Messrs Goodfellow and Straw have not suffered any 

physical harm.
117

 The second noteworthy element is the „fault-based liability‟ of the 
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respondent due to the „malicious‟ character of its conduct. With regard to this, it should 

be noted that the general international regime of State responsibility is an objective, „no-

fault‟ regime. Fault, a mental element of the conduct, such as an intention to harm, is not 

a necessary element of the internationally wrongful act of a State and it is irrelevant for 

the issue of the State responsibility under international law.
118

 Therefore, it most certainly 

cannot be regarded as a decisive criterion for the establishment of jurisdiction over the 

claim for moral damages in the present dispute. However, should the Tribunal decide to 

examine this element, it should rule that the acts attributed to Ruritania were not 

sufficient to constitute fault-based liability on behalf of the Respondent. Namely, the 

actions of Ruritania cannot be characterized in any case as „malicious.‟ Although the 

applicable law may not have been entirely complied with during the arrest and detention 

of CAM‟s personnel, these violations were not motivated by malevolent intention. The 

procedural rules may have been violated, but the utter goal of Ruritanian authorities was 

entirely legitimate. At that time, on the basis of reasonable doubt, criminal proceedings 

were initiated against Messrs Goodfellow and Straw for being involved in bribery of the 

officials of the State Property Fund of Ruritania in connection with the acquisition of the 

FBI shares. There was no guarantee, whatsoever, that the two suspects would not attempt 

to flee the justice, and the police acted accordingly. The breach in question is solely an 

issue related to the violation of the Ruritania‟s internal laws and does not escalate to the 

level of the breach of a Treaty obligation. Consequently, the two executives may seek 

reparation for grievances suffered before the courts of Ruritania, whose impartiality and 

independence have not yet been brought into question. 
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8. CAM is not entitled to damages for the loss of revenue of  its subsidiaries located 

outside Ruritania 

113. The Respondent asserts that the Claimant does not have any legal basis to request 

recovery of damage allegedly suffered by its subsidiaries located outside of Ruritania.  

114. It is known in international practice that some investment treaties include in the 

definition of “investor” subsidiaries of the foreign investor.
119

 This entitles such entities 

to institute arbitral proceedings in their own name. Furthermore, some agreements enable 

investors of one contracting state to bring claims on behalf of companies incorporated in 

other contracting states, which the foreign investor owns or controls directly or 

indirectly.
120

 This entitles them to bring the claim on behalf of that enterprise and claim 

the loss or damages arising out of the dispute in question. However, neither of these two 

options has been envisaged within the Treaty between Ruritania and Cronos, thus 

providing no legal basis for claims made by the Claimant. Namely, the Treaty clearly 

states that “The term “Investment” means every asset which is directly or indirectly 

invested in accordance with laws and regulations of the Contracting State in which 

territory the Investment is made by Investors of the other Contracting State”.
121

 

Interpretation of this provision clearly leads to the conclusion that a flow-through of 

damages from a subsidiary would only become relevant if the subsidiary is incorporated 

in the host State.
122

 This protection would be provided only with respect to damage it 

suffered by virtue of the consequential impact on the shares in the subsidiary owned by 

the Claimant.
123

 Since the Claimant‟s subsidiaries are located outside of Ruritania, those 

shares are not entitled to protection under the Treaty.   

115. Given the fact that the Treaty clearly states who and what is entitled to arbitral 

protection, such claim cannot be brought on behalf of an enterprise which does not fall 

under the enlisted criteria. In other words, it is not open for the Tribunal to add other 

requirements to the Treaty which the parties could themselves have added but which they 
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omitted to add.
124

 Therefore, the profit supposedly lost by subsidiaries is not a part of the 

Claimant‟s purported “investment” in Ruritania and thus should not be recoverable. 
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PRAYER FOR RELEIF 

116. In the light of facts and evidence presented, the Respondent respectfully asks the 

Tribunal to declare that: 

1) it does not have jurisdiction to adjudicate on merits CAM‟s claims and that those 

claims are inadmissible;  

2) the Tribunal does not have jurisdiction to decide on the alleged breach of the SPA by 

the Respondent by virtue of Article 6(2) of the BIT or otherwise that the claim is 

inadmissible; 

3) measures adopted by Ruritania represent legitimate exercise of its regulatory 

authority,  

4) in any case, Ruritania has not expropriated CAM‟s investment; 

5) the Respondent has accorded the Claimant‟s Investment fair and equitable treatment; 

6) the claim for moral damages may not be part of the present arbitration or that  moral 

damages may not be awarded in the present circumstances; 

7) CAM is not entitled to damages for the loss of revenue of its subsidiaries located 

outside Ruritania. 
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