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STATEMENT OF FACTS 

1. The State Property Fund of Ruritania (“SPF”), an independent legal entity established 

by Law, owned until 2008 a local brewery named the Freecity Breweries Inc. 

(“FBI”)
1
. As a result of the 2008 financial crisis, in early 2008, SPF decided to sell 

FBI through an international tender
2
. 

2. Contifica Spirits S.p.a. (“Spirits”), an entity incorporated in Posteriana, won the tender 

in 30 June 2008 and subsequently signed with SPF a Share Purchase Agreement 

(“SPA”)
3
. Spirits is a wholly-owned subsidiary of Contifica Enterprises Plc. (the 

“Parent Company”), which is incorporated in Prosperia
4
 and is the holding company 

of the Contifica Group. 

3. On January 2010, the New Way Party secured the majority of the Ruritanin 

Parliament, after an extensive campaign defending stricter regulation for sale and 

marketing of alcoholic beverages
5
. Accordingly, it was widely expected that Ruritania 

would have more severe regulation regarding alcoholic beverages, with a special 

attempt to eliminate any association between sport and alcohol
6
. 

4. Anticipating that this change in the political agenda of Ruritanian government could 

affect its investment in FBI, the Contifica Group decided to restructure its assets to 

obtain other legal protection to Spirits’ assets
7
. Accordingly, on 17 March 2010, 

Spirits assigned its rights and obligations under the SPA to Contifica Asset 

Management Corp. (“Claimant”), a sister company incorporated in the State of Cronos 

(“Cronos”), against payment of USD 5,000 (five thousand dollars)
8
. Spirits had 

acquired the assigned rights for USD 300,000,000 (three hundred million dollars)
9
 and 

afterwards made significant investments that increased the company’s value
10

. 

                                                 
1
 CR, p. 2, para. 5. 

2
 CR, p. 3, para. 6. 

3
 CR, p. 3, para. 7. 

4
 CR, p. 21, para. 4. 

5
 CR, p. 21, para. 6. 

6
 CR, p. 29, cl. 9. 

7
 CR, p. 24. 

8
 CR, p. 29, cl. 5. 

9
 CR, p. 3, para. 7. 

10
 CR, p. 3, para. 8. 
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5. Six months after assignment of FBI to Claimant, Ruritanian Parliament passed the 

Marketing of Alcoholic Beverages Act (“MAB Act”) which prohibited, among others, 

the sale of alcohol in contains larger than 0.5 L, the use of labels which districted 

between brands and the sale of alcohol in catering establishments after 9 p.m.
11

 Like 

many producers of alcoholic beverages, Freebrew had to reconfigure of its bottling 

line in order to abide to the requirements imposed by the MAB Act
12

. 

6. As expected by the Ruritanian Parliament, after implementation of the MAB Act, 

alcohol consumption in Ruritanian started to decline. Consequently, the sales of 

Freebrew fell during the first two semesters of 2011, and thus FBI’s revenue and 

income suffered a loss
13

. 

7. In June 2011, the Human Health Research Institute (“HHRI”) published the results of a 

research it conducted on the effects of Reyhan, a local ingredient used in many products of 

the Hillmagore region of Ruritania14. HHRI’s final report concluded that consumption 

of products containing Reyhan increases the risks of suffering cardiac complications 

because of Methyldioxidebenzovat, an active chemical found in Reyhan. Respondent 

had received an interim report of HHIR’s research on 2005, which was not disclosed 

to the population because it was not conclusive. 

8. Based on HHRI’s final report, Respondent adopted an ordinance which required all 

products containing Reyhan to be labelled with a warning on the higher risks of 

cardiac complications arising from its consumption (“Ordinance”)
15

. The Ordinance 

applies to a large range of products, including bread, meat, soft drinks and spirits
16

. 

9. FBI wrote to Respondent in the end of August 2011 questioning the methodology of 

HHRI’s research and requesting that the new labelling requirement be suspended 

pending further research on the dangers of consumption of Reyhan
17

. However, 

considering the evidence that Reyhan might jeopardize consumer’s health, Respondent 

was obliged to inform its population of the risks associated with its consumption. 

                                                 
11

 CR, p. 4, para. 14. 
12

 CR, p. 4, para. 12. 
13

 CR, p. 4, para. 13. 
14

 CR, p. 2, para. 5. 
15

 CR, p. 5, para. 15. 
16

 CR, p. 23, para. 15. 
17

 CR, p. 5, para. 16. 
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Accordingly, Claimant’s request for lifting of the labelling requirement pending 

further studies was denied
18

.  

10. Consumption of Reyhan was never prohibited by Ruritania, but, countrywide, private 

companies distorted of this measure of precaution taken by Ruritania to initiate a 

private smear campaign against its competitors which used Reyhan, and the brand 

Freebrew was one of the targets
19

. 

11. In the end of 2011 an anonymous source led Respondent to begin a criminal 

investigation against Mr. Goodfellow and Mr. Straw, FBI Executives, (“Executives”) 

in connection with bribery allegations surrounding the 2008 tender
20

. The 

investigations built up to the illegal detention of the Executives for ten (10) days in a 

cell in the Freecity International Airport (“Airport”)
21

. Unfortunately, a video of their 

arrest was leaked to the press
22

. The investigation on the Executives was later dropped 

by Ruritanian authorities
23

. 

PROCEDURAL HISTORY 

12. Claimant initiated the present arbitral proceedings on 30 September 2010 under the 

Treaty of Mutual Promotion and Protection of Foreign Investment between Ruritania 

and Cronos (“BIT”)
24

. 

13. Respondent answered Claimant’s request on 15 December 2012
25

. 

14. The arbitral tribunal was duly constituted on 15 January 2013. It was agreed there 

would be one round of simultaneous written submissions for the first issues to be filed 

by 22 September 2013
26

. 

 

  

                                                 
18

 Ibidem. 
19

 CR, p. 5, para. 17. 
20

 CR, p. 6, para. 21. 
21

 CR, p. 6, para. 23. 
22

 Ibidem. 
23

 CR, p. 6, para. 25. 
24

 CR, p. 1. 
25

 CR, p. 20. 
26

 CR, p. 27, para. 6. 
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PART ONE: PRELIMINARY ISSUES 

I. JURISDICTION OBJECTIONS 

I.A. The tribunal lacks jurisdiction ratione materiae over the dispute because 

Claimant does not have an Investment within the meaning of BIT. 

15. Respondent does not challenge that has consent to the jurisdiction of this tribunal in 

relation to disputes arising under the BIT related to Investments
27

. However, 

Respondent submits Claimant’s holdings of FBI and of the intellectual property 

relating to Freebrew brand do not amount to an Investment in the sense of BIT. 

16. Article 1(1) of the BIT defines “Investments” as  

“every asset which is directly or indirectly invested in accordance with laws 

and regulations of the Contracting State in which territory the Investment is 

made by Investors of the other Contracting State.” 

17. Respondent submits that this definition contains an implicit requirement of good faith 

which was not respected by Claimant when it acquired its assets in Ruritania.  

18. The BIT does not exist on a vacuum; rather, it is part of the system of international law 

and, accordingly, it ought to be construed considering the requirements of general 

principles of law
28

. 

19. Furthermore, treaty interpretation is meant to assess the common will of the 

Contracting Parties
29

 and, therefore, a plain meaning of the text should be mitigated by 

a teleological reading of the norm
30

. The preamble of the BIT does mention it was 

executed to promote and protect investments
31

. However, the ultimate purpose of 

Cronos and Ruritania was to flourish economic co-operation between the two 

countries by stimulating private enterprises
32

. Accordingly, considering co-operation 

cannot truly exist without good faith, the overall text of the treaty should be 

interpreted as requiring good faith from Contracting Parties and Investors alike. 

                                                 
27

 Article 8(1), CR, p. 15. 
28

 Phoenix Action, para. 77. 
29

 Shaw, p. 842. 
30

 Article 31(1), 1969 Vienna Convention. 
31

 CR, p. 9. 
32

 CR, p. 9. 
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20. In Inceysa v El Salvador, the tribunal expressly reasoned El Salvador had consented to 

arbitration relying future investors would act in good faith when it entered the BIT 

and, accordingly, an investor which did not meet this criteria should not be given 

access to the dispute resolution mechanism established by the treaty
33

. 

21. Likewise, Phoenix Action v Czech Republic, the tribunal correctly analysed the system 

of international investment protection to conclude that its purpose was to “protect 

legal and bona fide investments”
34

. The tribunal went on to establish an analysis of the 

good faith conduct of the investor based on an analysis of the investment and of the 

claim, considering, among other factors, the timing of the investment; the timing of the 

claim; the substance of the acquisition transaction and the true nature of the 

operation
35

. 

22. Respondent submits that, if a similar analysis is applied to the present case, this 

tribunal will find that Claimant’s investment in Ruritania does not qualify as a bona 

fide investment for the purposes of the BIT. 

(1) The timing of the investment 

23. FBI Counsel expressly stated the group considered implementing the intra-group 

restructuring would have to be done in a short timeframe
36

. This statement was made 

months after the New Way Party secured majority in the Ruritanian Parliament 

through a campaign largely focused on combating alcohol abuse in the country
37

. 

24. It is clear Contifica group foresaw with a very high degree of probability that 

Ruritania’s new governmental policy would affect its interests in the country and, 

accordingly, it sought to gain access to jurisdiction under a BIT for the claims it 

predicted for its future. 

25. Although Respondent does not context intra-group restructurings can be a legitimate 

form of corporate planning, if they are made on the outset of a dispute and with the 

exclusive purpose of obtaining treaty protection, it qualifies as an abuse of rights 

                                                 
33

 Inceysa, para. 230. 
34

 Phoenix Action, para. 100. 
35

 Phoenix Action, para. 136-140. 
36

 CR, p. 24. 
37

 CR, p. 21, para. 6. 
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which puts into question whether Claimant had any economic purpose for acquiring 

the investment. 

(2) The substance of the acquisition transaction 

26. The tribunal in Phoenix heavily relied on the actual substance of the acquisition to 

determine that Phoenix to determine the alleged investment appeared to be more of an 

asset distribution within the family of Phoenix owners made to gain access to the 

tribunal’s jurisdiction as opposed to a true investment
38

. 

27. Similarly, in the present case, Claimant does not deny it acquired its assets as a part of 

an intra-group reconfiguring
39

. Moreover, Claimant acquired the investment for 

approximately USD 5,000
40

, which amounts to less the 0.002% of the historical value 

of the asset (USD 300,000,000)
41

. This was clearly a fantasy acquisition designed to 

hide the gratuitous nature behind the acquisition of the assets in Ruritania. Moreover, 

Respondent brings to this tribunal’s attention the fact that no company would donate 

valuable assets for a sound business reason other than obtaining an advantage without 

losing control of the assets. Thus, it is clear the transaction was designed for the sole 

purpose of gaining access to jurisdiction under the Treaty. 

28. In support of this assessment, Respondent point out that the memorandum from FBI 

Counsel to FBI CEO does not enter into details on why it recommended the 

restructuring in Cronos as opposed to Delaware or Switzerland
42

. Indeed, FBI Counsel 

only mentions that the three met the criteria used to plan the restructuring, namely an 

advantageous legal and tax environment and an already incorporated Contifica group 

company.  

29. Although FBI Counsel goes on to recommend Cronos for its “acceptable” tax rates
43

, 

Respondent does not believe this was the purpose of the restructuring. FBI Counsel 

recognized that Cronos taxes levy on revenue originated from dividends
44

, whereas 

Switzerland does not levy income tax on dividends received from a qualifying 

                                                 
38

 Phoenix Action, para. 139. 
39

 CR, p. 3, para. 9. 
40

 CR, p. 21, para. 7. 
41
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43
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44

 CR, p. 24. 
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participation (over 10% ownership)
45

. Likewise, Delaware does not levy a state 

income tax on companies that, despite being incorporated in its territories, do not have 

a significant business presence there
46

. Accordingly, when compared to the other 

jurisdictions considered by Contifica group, Cronos does not present taxation 

advantages that could justify its choice over the other two possibilities. 

30. Respondent points out that FBI Counsel was looking for jurisdictions where the 

Contifica group was already present, since Claimant was running against time to 

execute the restructuring
47

. However, Delaware Division of Corporations offers 

incorporation possibilities under 1-Hour, 2-Hour, Same Day and Next Day Expedited 

Services
48

, designed to meet modern “business needs”. From the date FBI Counsel 

sent its memorandum, Claimant took sixteen (16) days to implement the 

restructuring
49

. Accordingly, even if Claimant had a legitimate reason for rushing the 

restructuring – which to this date Respondent fails to see – the prior incorporation of 

Claimant in Cronos cannot have been definite for Contifica group’s choice of 

jurisdiction. 

31. Interestingly, however, of the three jurisdictions Claimant had considered for its 

restructuring, it chose the only one with a BIT with Ruritania that had an operational 

umbrella clause
50

. Ruritania-US BIT expressly limits access jurisdiction over contract 

claims to disputes arising from investments made in reliance to the agreement
51

, 

whereas at least one arbitral tribunal has restrictively interpreted its jurisdiction 

ratione materiae based on the umbrella clause contained in the Swiss model BIT
52

, on 

which the Ruritania-Swiss BIT is based
53

. 

32. Likewise, BIT does not have a denial of benefits clause like Article 17 of the BIT or a 

narrow definition of Investors like Article 1 of Ruritania-Swiss BIT, which without a 

doubt would have prevented this type of transaction to come within the protection of 

those BITs. 

                                                 
45

 Delloite, p. 1. 
46

 Title 30, § 1902(b)(6), DE Code. 
47

 CR, p. 24. 
48

 DE Division of Corps. 
49

 CR, p. 3, para. 9. 
50

 Notwithstanding, see Part OneI.B.ii.a and Part OneI.B.ii.b. 
51

 Article 24(2), 2004 US Model BIT. 
52

 Article 10(2), Swiss Model BIT. 
53
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33. The circumstances of the transaction could not be more telling: Contifica group’s sole 

intention with the restructuring was simply to obtain access to investment arbitration 

when it knew Ruritania was on the verge of enacting new legislation that would 

adversely affect its interests. 

34. Respondent submits the reasoning of Autopista v Venezuela should not be applied to 

the present case. The tribunal in the case ultimately dismissed allegations of lack of 

material good faith when claimant proved that it was not a simple shell companies 

established instants prior to the transfer of rights and that it had informed and obtained 

Venezuelan consent prior to the transfer of rights
54

. On the first point, Respondent the 

fact that Claimant has legitimate and previous business dealing in Cronos should not 

affect whether its investment was not made in good-faith, especially since the reason it 

was allegedly chosen was its prior existence. As to being informed of the transfer, 

Respondent had do direct relation with Spirits because it was not a party to the SPA 

and, accordingly, the fact that SPF acknowledged the assignment to Claimant should 

not be prevailing. 

(3) The true nature of the operation 

35. Finally, the Phoenix tribunal took into account the true nature of the operation in order 

to ultimately rule that Phoenix’s investments were not made in good faith and, 

accordingly, could not benefit from protection under the BIT
55

. The tribunal 

considered that claimant had no intention of developing economic activities, especially 

since 

“[n]o business plan, no program of re-financing, no economic objectives were 

ever presented, no real valuation of the economic transactions were ever 

attempted.” 

36. In the present case, the only financial investments made to develop and expand FBI’s 

line of production were made by Spirits prior to Claimant’s acquisition of the 

holdings
56

. Moreover, its following investment in FBI was only to reconfigure its line 

to comply with the MAB Act in order to preserve the previous business, rather then, to 

implement a business plan. Likewise, the only re-financing it sought for FBI was after 

this dispute had arisen and was made by pledging the financial results of this 

                                                 
54

 Autopista, para. 122. 
55

 Phoenix Action, para. 144. 
56
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arbitration to its creditors even prior to its filing
57

.In essence, after obtaining the 

investment from Spirits in a shady transaction
58

, Claimant has not shown any intention 

of bringing value to its holdings in Ruritania. 

(4) Evident lack of good faith in the acquisition of the investment 

37. In light of the facts analysed on items (1) to (3) above, Respondent submits Claimant 

is not entitled to protection under BIT since it does not hold a bona fide investment in 

the country. Accordingly, considering this dispute does not concern an “Investment” 

for the purposes of the BIT, Respondent submits this tribunal lacks jurisdiction over 

all of Claimant’s submission and, therefore, these proceedings should be terminated. 

I.B. The tribunal lacks jurisdiction over the claim for breach of the SPA. 

I.B.i. The tribunal lacks jurisdiction ratione personae over the claim for breach of the 

SPA, since the terms of Ruritania’s commitment to arbitrate disputes with Investors 

from Cronos do not encompass disputes between Investors and SPF. 

38. The basis of jurisdiction of an arbitral tribunal lies primarily in the consent of the 

parties
59

. An offer to arbitrate contained in a BIT is not an erga onmes obligation, but 

rather a commitment assumed towards particular persons
60

. Respondent submits that 

its offer to arbitration does not encompass disputes between any Investor and SPF, 

since the latter and Respondent’s Government have different and distinct legal 

personalities
61

. 

39. In this dispute, as in Salini v Morocco and Impregilo v Pakistan, tribunals were 

required to decide on jurisdiction over claims related to breach of contracts executed 

with legal entities with separate legal personality from the contracting states. Also, like 

in the present case, respondents of both cases objected to jurisdiction based on the 

scope of application of their offer to arbitrate. 

40. In Salini v Morocco, the investors were Italian companies which celebrated a highway 

construction agreement with ADM, a separate legal entity incorporated by the 

Government of Morocco to build, maintain and operate highways and various road-

                                                 
57

 CR, p. 5-6, para. 21. 
58

 See above para. 27-33. 
59

 Dugan, p. 219. 
60

 CMS Annulment Decision, para. 95(b). 
61

 See generally Douglas, p. 79-80. 
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works on behalf of the State
62

. The Italy-Morocco BIT contained an offer to arbitrate 

“[a]ll disputes or differences (…) between a Contracting Party and an investor of the 

other Contracting Party”
63

 which the tribunal correctly understood as being an offer 

limited to the persons expressly mentioned
64

. Most importantly, the tribunal refused to 

read into the BIT to establish that a contracting state had consented to arbitration of 

contractual breaches committed by entities it specifically incorporated to in order to 

structure a certain sector of activities, and thus the tribunal declined jurisdiction over 

the claims relating exclusively to ADM’s breaches of contract
65

. 

41. In the present case, Respondent’s offer to arbitrate under the BIT does not encompass 

disputes between Investors and other entities owned or controlled by Ruritania. Article 

8(1) of the BIT restricts consent to arbitration to “[d]isputes concerning Investments 

between a Contracting State and an Investor”
66

.  

42. BIT provisions should be interpreted in accordance with the rules set out in the 1969 

Vienna Convention
67

. This Convention prescribes that the starting point to interpreting 

a treaty is to clarify the ordinary meaning to be given to the terms of the treaty unless 

such method results in an obscure or manifestly absurd provision
68

 and that preambles 

and annexes are part of the treaty for the purposes of this systemic interpretation
69

.  

43. In this sense, the preamble of the BIT defines the term “Contracting States” as the 

Government of the Republic of Ruritania and the Government of the State of Cronos
70

. 

Accordingly, the terms of Ruritania’s offer to arbitrate do not encompass disputes 

between Investors and the SPF or any other separate legal entity that is not the 

Government of the Republic of Ruritania. 

44. Although some tribunals have improperly enlarged the scope of commitments to 

arbitrate contained in BITs by applying the customary rules of attribution for State 

Responsibility, as compiled in the ICL Draft on Responsibility of States for 

Internationally Wrongful Acts (“ILC Draft”), Respondent submits that rules of 

                                                 
62

 Salini v Morocco, para. 2. 
63

 Italy-Morocco BIT, Article 8(1). 
64

 Salini v Morocco, para. 59-62. 
65

 Salini v Morocco, para. 60, 63. Likewise, see Salini v Jordan, para. 130. 
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69
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attribution cannot be used to enlarge the terms of dispute resolution clauses, such as 

the one contained in the BIT.  

45. As Prof. James Crawford explains
71

, 

“the question of the scope of a commitment to arbitrate made by the State is a 

matter of interpretation and has nothing to do with attribution. International 

law does not treat separate entities with their own legal personality as part of 

the State for all purposes.” 

46. In Impregilo v Pakistan, the tribunal was required to decide whether it had jurisdiction 

over Impregilo’s claims of breach of contract by WAPDA, a state authority 

incorporated by the Government of Pakistan which had executed an agreement with 

Impregilo for the construction of a barrage downstream of the Tarbela Dam
72

. In line 

with Prof. Crawford’s understanding and relying on the Vivendi Annulment I, the 

tribunal found that it lacked jurisdiction because Pakistan’s commitment to arbitrate in 

the BIT did not encompass disputes with other entities over contractual breaches, since 

the international rules of attribution did not apply to liability for breach of contracts 

governed by municipal law
73

. 

47. Therefore, in light of the principle of treaty interpretation, Respondent submits that its 

commitment to arbitrate cannot be interpreted extensively to encompass disputes 

between Investors and State entities such as SPF and that the customary international 

rules of attribution do not affect the scope of this obligation. Accordingly, this tribunal 

lacks jurisdiction ratione personae over Claimant’s claims for breach of the SPA. 

I.B.ii.The tribunal lacks jurisdiction ratione materiae over the claim for breach of the 

SPA. 

48. Should this tribunal find that Ruritania’s offer to arbitrate may, in principle, include 

disputes with State entities, Respondent submits that this tribunal lacks jurisdiction 

ratione materiae over the Claimant’s allegations of SPF’s breach of contract because 

(a) the alleged conduct does not amount to a breach of Article 6(2) of the BIT; and (b) 

in any case, SPF’s conduct is not attributable to Ruritania under customary 

international law. 

                                                 
71
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I.B.ii.a. Claimant’s allegations cannot, prima facie, amount to a breach of Article 6(2) of 

BIT 

49. The commitment to arbitrate contained in BIT applies to
74

: 

“[d]isputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State under this Treaty (…).” [emphasis 

added] 

50. Respondent submits that this clause limits the jurisdiction of this tribunal to disputes 

involving a violation of the Treaty. Indeed, the expression “under this Treaty” 

qualifies the word “disputes”, thus excluding simple contract claims from the scope of 

the tribunal’s jurisdiction. 

51. This construal of the clause is more consistent than arguing the expression “under the 

Treaty” was meant to simply describe the Investments rather than to substantially 

define the disputes under this tribunal’s jurisdiction. Indeed, the capitalized word 

“Investments” is thoroughly defined under Article 1 of the BIT, which establishes the 

ordinary meaning of the terms for all purposes of the Treaty. Moreover, if any 

contractual breach could be adjudicated before the treaty forum, Article 6(2) would be 

deprived of its function of allowing contract breaches with the Government of 

Ruritania to be resolved together with an eventual Treaty violation
75

. Accordingly, 

Respondent’s consent to arbitrate should be construed in a way which reflects the 

common will of the parties
,
 i.e. their intention to define and limit the disputes within 

the jurisdiction of this tribunal to those involving a violation of the Treaty. 

52. Respondent brings to the tribunal’s attention the differences between the present case 

and Vivendi, where the ad hoc annulment committee found that jurisdiction 

requirements had been fulfilled insofar as the dispute before it related to an investment 

made under the France-Argentina BIT, without a need for the claimant to allege a 

breach of the treaty itself
76

. Indeed, the France-Argentina BIT contained a dispute 

resolution article for “disputes relating to investments made under this Agreement”
77

. 

Differently, BIT applies to “disputes (…) under the Treaty”
78

 which is an expression 

                                                 
74

 Article 8(1), CR, p. 15. 
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of narrower meaning since it does refer to disputes relating to investments, but only 

disputes regarding compliance with BIT’s provisions. 

53. In any case, Respondent submits that the Vivendi Annulment I decision should be 

outweighed by the reasoning of SGS v Pakistan, that phrases like “disputes with 

respect to investments” describe the factual basis for a claim and not its legal basis
79

. 

Accordingly, from this phrase alone it could not be established that purely contractual 

claims are within an investment arbitration tribunal’s jurisdiction. 

54. Therefore, Respondent points out that its offer to arbitrate is a limited expression of 

consent that only covers disputes arising under the BIT, i.e. disputes involving 

violation of one of BIT provisions. Consequently, in order to assert jurisdiction over 

Claimant’s claims of breach of the SPA, this tribunal has to assess, prima facie, 

whether the alleged conduct may amount to a violation of the Treaty in order to 

qualify as a “dispute under the treaty”. This prima-facie test ought to be an assessment 

of whether the alleged treaty violations fall within the provisions of the treaty and, 

consequently, whether the tribunal has jurisdiction to entertain the claims put forward 

by claimant
80

. 

55. Claimant argues
81

 that SPF’s breach of the SPA amounts to a violation of Article 

6(2)
82

, the umbrella clause contained in the BIT, which prescribes that: 

“[e]ach Contracting State shall fulfil any other obligations it may have 

entered into with an Investor or an Investment of an Investor of the other 

Contracting State.” [emphasis added] 

56. Though scholars and tribunals have yet to reach a consensus on the effects of this type 

of umbrella provision
83

, it is generally accepted that they do not alter the content or 

governing law of obligations entered into by parties to a BIT
84

. Indeed, even tribunals 

which considered umbrella clauses as mechanisms for elevating any breach of contract 

claim to the level of treaty violation have recognized that the clause by itself does not 

alter the governing law of the underlying obligations
85

. 
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57. Respondent submits that interpretation of these clauses should follow the findings of 

the Annulment Decision of CMS v Argentina. In that case, CMS tried to enforce 

obligations Argentina had assumed towards its subsidiary, relying on the umbrella 

clause contained in the USA-Argentina BIT
86

. The ad hoc Committee annulled the 

tribunal’s holdings on this point and held that umbrella clauses did not have the effect 

of transforming the underlying obligation and, likewise, they did not alter the persons 

bound by and entitled to rely on said obligation
87

. This interpretation is in line with the 

first treaty practices devised to render the enforcement of the contract terms a matter 

of international law between the signatories of the treaty by providing a remedy to 

breach under international law where no avail existed under municipal law
88

. 

58. In the present case, Claimant itself explained that the SPA was an agreement 

concluded with SPF and not with Respondent
89

. Also, under Ruritanian law, SPF is a 

separate legal entity
90

 and Ruritania is not liable for its debts
91

. Accordingly, pursuant 

to the municipal law applicable to the SPA
92

, Respondent is not bound by the terms of 

the SPA. Furthermore, the presence of an umbrella clause in the BIT does not alter the 

parties to the SPF – the underlying obligation which allegedly triggers the umbrella 

clause in the Ruritana-Cronos BIT. Consequently, Claimant’s allegations cannot 

amount to a violation of Article 6(2) as they do not imply, on any level, a violation by 

Respondent of an obligation Respondent itself assumed
93

. 

59. Therefore, Respondent requests this tribunal to find it lacks jurisdiction ratione 

materiae over Claimant’s allegations of breach of the SPA, since Claimant’s cause of 

action on this claim does not amount to a violation of BIT and Respondent’s 

commitment to arbitrate only encompasses disputes over violation of substantive 

treaty provision. 
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I.B.ii.b. In any case, SPF’s conduct is not attributable to Respondent pursuant to 

customary international law. 

60. Should this tribunal understand SPF’s conduct as amounting to a violation of Article 

6(2) of BIT, Respondent submits that this tribunal still lacks jurisdiction ratione 

materiae over this claim, since SPF’s actions cannot be attributed to Ruritania under 

customary international law regarding State responsibility. 

61. It is widely accepted that the ICL Draft codifies the customary rules of attribution 

which govern State responsibility for acts of third parties
94

. The ILC Draft summarizes 

three situation in which third party conduct is imputable to the State: when the conduct 

is taken by a State organ in the sense of Article 4
95

; when the act is taken by a third 

party who exercises elements of government authority pursuant to Article 5
96

; and 

when the conduct is directed or controlled by the State in the sense of Article 8
97

. 

Respondent submits that SPF’s conduct is not attributable to it under any of these 

situations. 

62. In order to qualify as a State organ under article 4 of the ICL Draft, an entity which 

either makes up the organization of the State or is empowered to act on its behalf
98

. 

Although internal law is not always dispositive on the classification of an entity as an 

organ
99

, if the entity is not a de jure organ nor a de facto organ empowered to 

represent that State, then the latter cannot be held liable for the conduct of that entity 

based on Article 4 alone
100

. Under Ruritanian Law, SPF is a separate entity
101

 that is 

not considered a State organ and it is not empowered to act on Ruritania’s behalf
102

. 

Accordingly, a structural approach does not establish that SPF is a Ruritanian organ 

for the purposes the ILC Draft.  

63. Article 5 sets out a supplementary functional test designed to identify entities which 

are empowered by municipal law to exercise elements of governmental authority and 

represent the State to a certain measure, though they are not de jure organs of the 
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State
103

. The key element in this provision is assessing what constitutes “governmental 

authority”
104

, which takes into consideration the history and tradition of the State, the 

way this authority has been conferred, its purpose, and the level of accountability of 

the entity in relation to the State
105

. As explained by the International Law 

Commission
106

, 

“[t]he fact that an entity can be classified as public (…), the existence of a 

greater or lesser State participation in its capital, (…), the fact that it is not 

subject to executive control – these are not decisive criteria for the purpose of 

attribution of the entity’s conduct to the State.” [emphasis added]. 

64. Respondent submits that, despite being a public-held entity, SPF has not been 

empowered by Law to exercise any element of governmental authority. In fact, SPF is 

no different from any other state-controlled enterprise: SPF is a holding company for 

different assets and, as a private holding company, it is a form of asset management, 

which is a purely commercial function. 

65. Respondent call the tribunal’s attention to the difference between the present case 

from Eureko v Poland, which involved a privatization agreement signed by the State 

Treasury. Indeed, under Polish Law, the State Treasury was a State organ
107

 run by a 

State Minister
108

 and which was responsible for the State’s exercise of ownership 

rights
109

. Based on these specific features, the tribunal found that State Treasury’s 

actions were attributable to Poland pursuant to Article 4 of the ILC Draft
110

. On the 

other hand, SPF is not a State organ
111

, it is ran by an independent Board and by a 

Director-General
112

, and there is no evidence it exercises ownership rights on behalf of 

Ruritania. 

66. Moreover, Respondent recalls the findings of Bosh v Ukraine that attribution under 

Article 5 of the ILC Draft is limited to the governmental activity performed by the 

entity, and does not encompass merely commercial actions
113

. Accordingly, since 
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executing a private share purchase agreement for a private company belonging to SPF 

is not a governmental activity in any sense, this conduct is not imputable to Ruritania 

under Article 5. 

67. Since SPF is not a Ruritanian organ nor does it exercise governmental authority, its 

conduct can only be attributable to Respondent if Claimant can prove it directed or 

controlled SPF’s alleged misrepresentation in the sense of Article 8 of the ILC Draft. 

International Law recognizes corporate separateness under municipal law except if 

established with fraudulent intent
114

. Accordingly, for conduct of a separate entity to 

be imputable to a State, the State must either have authorized the specific conduct or 

have given support, planned and directed the act itself
115

. Also, when passing on 

instruction to a third party, a State “does not assume the risk that the instructions will 

be carried out in an internationally unlawful way”
116

. 

68. So far, Claimant’s sole allegation on this point was that SPF’s decision to sell ensued 

Ruritania’s decision to privatize assets
117

. It has not presented any evidence that 

Ruritania instructed SPF to allegedly withhold information during negotiations. 

Accordingly, there is no basis for even a prima facie assertion that SPF’s conduct was 

done under direction and control of Respondent. 

69. In conclusion, since prima facie Respondent has established none of the attribution 

rules can eventually justify the imputing liability on it for SPF’s conduct, Respondent 

submits this tribunal lacks jurisdiction ratione materiae over the claim for breach of 

the SPA.  
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II. ADMISSIBILITY OBJECTIONS 

II.A. Claimant’s claims should be dismissed because they constitute an abuse of 

process 

70. Should this tribunal understand it has jurisdiction over Claimant’s submissions, 

Respondent requests that they are dismissed on the grounds of qualifying as abuse of 

process. 

71. The core of an abuse of process restriction is, as brilliantly put by Hersch Lauterpacht, 

that “[t]here is no right however well-established which could not, in some 

circumstances, be refused recognition on the ground that it has been abused”
118

. 

72. Respondent does not context that restructuring operations can serve legitimate 

business purposes when they are designed to save company costs and afford further 

protection to investments. However, when this right is exercised in the outset of a 

dispute, it constitutes an abuse of rights and, therefore, any claims brought under these 

circumstances would constitute an abuse of process. 

73. Respondent supports the analysis suggested by the tribunal in Pac Rim v El Salvador 

that the dividing-line between acceptable and non-acceptable corporate restructurings 

“occurs when the relevant party can see an actual dispute or can foresee a specific 

future dispute as a very high probability”
119

. 

74. In the present case, the circumstances surrounding Claimant’s acquisition of the 

investment from Spirits
120

 are clear indicators that Contifica group and Claimant 

expected a dispute would rapidly ensue from the change in Ruritania’s government 

policy. In fact, there is no other explanation to how quickly the restructuring was 

implemented: within sixteen (16) days from FBI Counsel’s memorandum on the 

subject
121

. Claimant clearly rushed through a corporate restructuring, disregarding 

clear tax advantages offered elsewhere
122

, to ensure that it would have access to 

jurisdiction under the BIT. 

                                                 
118

 Lauterpacht, p. 164. See also Bradandere, p. 619.  
119

 Pac Rim, para. 2.99. 
120

 See supra para. 23-33. 
121

 CR, p. 3, para. 9. 
122

 See supra para. 29. 



Memorial for Respondent – Team Jennings 

19 

 

75. Furthermore, Respondent submits Claimant has exercised its rights with purpose of 

undermining the political discussions on going at the Ruritanian Parliament in relation 

to alcohol consumption by Ruritania’s population. 

76. New Way Party secured majority in Ruritania’s parliament after a campaign focusing 

strongly on adopting a harder stance towards alcohol advertising and sale
123

. Ruritania 

society and Parliament have since been engaged in extensive discussions on the role of 

alcohol as a social concern
124

. The MAB Act was a consequence of a political process 

which involved Ruritania’s community as a whole
125

. 

77. Claimant conscientiously steered clear from the public debate that pre-dated the 

adoption of the MAB Act: it did not submit a memorandum to the Parliament
126

 nor 

did it later challenge the legality of the alleged discrimination created by the 

packaging requirements. Now, Claimant contradictorily questions this measure and 

alleges this constitutes part of a de facto expropriation of its assets in Ruritania. 

78. The abuse of process doctrine was also developed to prevent parties from exercising 

their rights in a manner which reduced or removed effectiveness of another process
127

. 

When Claimant bypasses the political process in Ruritania and brings this discussion 

to a forum where the main interested party – that is, Ruritania civil society – will have 

very limited standing, it is consciously acting to reduce the effectiveness of the 

democratic process in Ruritania. 

79. Therefore, in light of the above, Respondent respectfully requests this tribunal to 

dismiss Claimant’s submissions for being an abuse of process of the dispute resolution 

method prescribed by BIT. 
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II.B. Claimant’s submission regarding the SPA should be resolved by the dispute 

resolution mechanism elected in the contract 

80. Respondent will demonstrate that the claim for breach of the SPA is inadmissible, 

since it should be adjudicated before the contractually chosen forum. The SPA
128

 

clearly establishes that  

“[a]ll disputes arising out of or in connection with the present Agreement shall 

be finally settled under the Rules of Arbitration of the International Chamber 

of Commerce by three arbitrators appointed in accordance with the said Rules 

seated in Geneva.” 

81. Respondent submits that Claimant cannot be allowed to “cherry-pick” which elements 

of the SPA ought to be enforced. As professor Crawford synthetically explains: “[t]he 

principle pacta sunt servanda is not a one-way street”
129

. Accordingly, if Claimant 

intends to rely on a representation given in the SPA, it has to abide to its commitment 

for dispute settlement under ICC Arbitration Rules. 

82. Respondent submits that the view of the tribunal at SGS v Philippines, reaffirmed by 

several other
130

 recent decisions, provides the best interpretation of the effects of an 

umbrella clause
131

. In SGS v Philippines, the tribunal was asked to rule on whether 

pure contractual claims were admissible when the underlying contract contained an 

exclusive forum choice clause
132

. The tribunal concluded that umbrella clauses did not 

affect the centrally chosen forum, mainly because this clauses were envisioned to 

“support and supplement, not override or replace” the negotiated contract
133

. 

Accordingly, it found that unless exceptional circumstances such as force majeure 

prevented claimant from adjudicating its dispute before the chosen forum, claimant’s 

breach of contract claims regarding the extent and scope of contractual obligations 

were inadmissible until properly resolved by the elected tribunal
134

. 
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83. The view of SGS v Philippines draws on the decisions
135

 of mixed tribunals in cases 

like Woodruff and also on the Vivendi Annulment I decision. In Woodruff, the umpire 

of the American-Venezuelan Mixed Commission decided that, in the presence of a 

choice of forum clause, claimant could only resort to the commission if it there was 

evidence that justice as unduly delayed or denied by the chosen courts
136

. In Vivendi, 

the ad hoc committee, also relying on Woodruff, stated that where a contract based 

claim is alleged in the course of a BIT-based arbitration, “the tribunal will give effect 

to any valid choice of forum clause in the contract”
137

. 

84. Also, Respondent recalls that in the present case, Claimant has expressly asked this 

tribunal to decide if Ruritania violated a guarantee of the SPA (i.e. whether there was 

an actual breach of contract). Accordingly, the findings of SGS v Paraguay, which did 

not recognize that the contractually elected forum affected the admissibility of claims, 

should not be deemed decisive for this tribunal, because in that case, the tribunal 

asserted that the claimant had not advanced any claim purely under the contract
138

.  

85. For this reason, Respondent submits that even if this tribunal upholds it has 

jurisdiction of claims arising from SPF’s alleged breach of the SPA, it should dismiss 

Claimant’s allegations since the SPA contained a dispute resolution clause which 

provides exclusive jurisdiction for ICC arbitration in relation to any claims arising out 

of the SPA. 
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PART TWO: MERITS 

I. RURITANIA DID NOT VIOLATE ITS OBLIGATIONS UNDER THE BIT OR 

INTERNATIONAL LAW 

I.A. Respondent’s measures constitute an exercise of its legitimate regulatory power 

86. It is widely recognized in international law that States have a right to take legitimate 

regulatory measures that may affect the value of investor’s property rights. The 

exercise of this legitimate regulatory power by the State does not give rise to a claim 

of expropriation by the investor whose property was affected. 

87. Case-law has repeatedly asserted that property rights and the protection of investments 

linked to it may not serve as insurance against ordinary commercial risks. In the Sedco 

case, the Tribunal recognized the existence of a “principle of international law that a 

State is not liable for economic injury which is a consequence of a bona fide 

‘regulation’ within the accepted police power of states”
139

. Likewise, in the S.D. 

Myers case, the Tribunal stated that the “general body of precedent usually does not 

treat regulatory action as amounting to expropriation”
140

. 

88. Respondent submits that the MBA Act and other ordinances issued, as well as the 

labelling requirement are measures that fall within the category of legitimate 

regulatory actions. The measures have a specific objective related to the functions a 

State has to perform in relation to its citizens, namely the combat of alcohol addiction 

and limit the exposure of youth to alcoholic products. Regarding to the labelling 

requirement, Respondent has a scientific basis that demonstrated the harm of Reyhan 

to its consumers. Respondent also brings to this tribunal’s attention that that the Report 

issued by Claimant concerning the effect of Reyhan to consumer’s health did not 

demonstrate that the substance did not cause harm.  

I.B. Claimant forfeited its expropriation claim by it inaction to pursue prior redress 

89. Besides the legitimate regulatory nature of Ruritania’s measures, Respondent contends 

that Claimant did not seek to redress the adverse effects of Ruritanian measures 

through judicial procedures. Respondent does not argue that the rule of exhaustion of 
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local remedies applies in the present case. It contends that the fact that Claimant did 

not seek such a redress is an indication that an expropriation did not occur. 

90. The tribunal in Generation Ukraine decided that this lack of efforts to redress alleged 

expropriation by the subject upon which the adverse effects of state measure’s fall 

upon could disqualify the international claim of expropriation: 

“[the] fact that an investment has become worthless obviously does not mean 

that there was an act of expropriation; investment always entails risk. Nor is it 

sufficient for the disappointed investor to point to some governmental 

initiative, or inaction, which might have contributed to his ill fortune. Yet 

again, it is not enough for an investor to seize upon an act of 

maladministration, no matter how low the level of the relevant governmental 

authority; to abandon his investment without any effort at overturning the 

administrative fault; and thus to claim an international delict on the theory that 

there had been an uncompensated virtual expropriation. In such instances, an 

international tribunal may deem that the failure to seek redress from national 

authorities disqualifies the international claim, not because there is a 

requirement of exhaustion of local remedies but because the very reality of 

conduct tantamount to expropriation is doubtful in the absence of a reasonable 

– not necessarily exhaustive – effort by the investor to obtain correction.”141 

91. This is precisely what occurs presently. The measures adopted by Ruritania (which, 

Respondent contends, do not amount to an expropriation) were not contested judicially 

at any moment by Claimant. In other words, there is a strong contradiction in what 

regards Claimant’s attitudes in practice and what it claims in the present dispute. This 

inherent contradiction arises from the fact that, despite its argument concerning the 

intensity and severity of the measures adopted by the state, Claimant’s attitude 

towards the situation was passive, since it did not seek any form of redress within the 

State. 

92. Therefore, Respondent submits that Claimant’s submissions on this point should be 

dismissed. 

I.C. Alternatively, Respondent’s measures do not constitute an expropriation 

93. Should the Tribunal understand that Claimant can present its claim against Ruritania, 

Respondent contends that the measures adopted by it do not constitute an 

expropriation. As stated above, Respondent’s measures are inherent to its regulatory 

power and, therefore, do not constitute an expropriation. 
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94. Besides the nature of Ruritania’s measures, Respondent claims that their effect does 

not characterize it as an expropriation. 

95. Case-law and doctrine usually classify expropriation in: direct expropriation and 

indirect expropriation. Direct expropriation amount to a physical seizure of property 

with a transfer of title. In the present case no direct expropriation occurred, since there 

were no seizure of property. In fact, the facilities of Freebrew are still in Claimant’s 

possession and the records of Ruritanian Trademarks Office, Claimant remains the 

registered owner of its trademarks and trade dresses and retains the exclusive right to 

use it. 

96. In what regards indirect expropriation, although its concept is not defined by the BIT 

or international law, practice indicates the severity of the economic impact as the 

decisive factor in establishing the occurrence
142

. According to a study made by 

UNCTAD, indirect expropriation requires at least “substantial loss of control or 

value”
143

. Case-law has determined indirect expropriation to occur when state action 

affects the use of property without the transfer of legal title
144

 to such an extent that 

property would considered to have been taken
145

. 

97. In Metalclad case, the Tribunal indicated that an indirect expropriation must 

demonstrate the existence of three elements: (i) substantial interference; (ii) frustration 

of the investor legitimate expectations; (iii) permanent character of the measure. 

I.C.i. Respondent’s measures did not inflict a substantial deprivation of Claimant’s 

business 

98. Respondent submits that in order for a substantial deprivation to be established, two 

criteria must be meet: (i) the use and control must have been lost (ii) rendering the 

investment totally useless. 

99. In the Santa Helena case, the Tribunal considered that a substantial interference in the 

investor’s control and use of property
146

. In TECMED
147

, Sempra v Argentina
148

 and in 
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the Starret Housing
149

 cases, the Tribunal understood that interference in the control 

would amount to an indirect expropriation in case the benefits completely ceased to 

exist. In the Waste Management case and in Pope & Talbot, the Tribunal clearly 

determined that the mere loss of profits and benefits and expectations did not 

constitute expropriation. 

100. This understanding exposed in a wide range of examples of case-law has a specific 

rationale. If the control and benefits of a property did not completely ceased to exist, it 

means there is a possibility of reversing the situation. If this possibility exists, one 

cannot say an expropriation occurred
150

. 

101. This means that the interference must amount to a complete loss of control, which is 

not the case in relation to Claimant, who can still operate its business. Furthermore, 

Respondent submits that Claimant, instead of claiming compensation, still has the 

opportunity to implement adaptations in order to produce beer that can be sold in 

compliance with Ruritania’s legal requirements, just like any other beer producer of 

Ruritania. 

I.C.ii. Respondent’s measures did not deprive Claimant of the control of its investment 

102. In order for an expropriation to exist, the individual affected by a state interference 

must lose the control of its property to an extreme degree
151

. In Sempra v Argentina, 

this notion was further developed and the Tribunal stated that state interference must 

cause the company to no longer be in control of its business, which meant a 

deprivation of the daily management and control of the company
152

 

103. In the present case, the MAB Act and other ordinances, as well as the labelling 

requirements did not, either de jure of de facto, interfere in the control of the company. 

Thus, an indirect expropriation cannot be considered to have been taken place in what 

regards Claimant’s investments. 

I.C.iii. Respondent’s measures did not interfere with Claimant’s legitimate expectations 

104. The legitimate expectations of an investor are an essential issue regarding indirect 

expropriation. However, the analysis of this element is a two way road, in which not 
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only the subjective expectations of the investor are taken into account, but also the 

host state legitimate power to regulate
153

. The analysis of these both points renders the 

expectations as legitimate
154

. 

105. In the present case, Respondent submits that Claimant’s legitimate expectations were 

not frustrated by its actions. Respondent’s measures have a clear and specific public 

purpose of protecting the youth from excessive alcohol consumption. In other words, 

they are not an unusual and completely unexpected type of regulatory action. Instead, 

they for part of previous discussions within Ruritania’s society about a problem 

affecting it. Indeed, before the MAB Act, Ruritania had general laws prohibiting 

deceptive marketing practices and regulating labelling of alcoholic beverages, 

including a law form 1992 prohibiting the sale of alcohol to persons under 21 and 

claims of positive health effect of alcohol
155

. 

106. Moreover, the New Way party discussed its policy intentions to adopt measures to 

restrict alcohol consumption during the elections. In this sense, at the time of the 

transfer from FBI to CAM, Claimant already knew of the intentions of New Way, the 

party that had the majority of seats in the Parliament. 

107. Taking theses information into account, Respondent submits that Claimant was aware 

that there was a concern within Ruritania’s society which was transparently made 

available in the proper institutional forums, about the consumption of alcohol and its 

effects. 

108. Having this in mind, Respondent contends that Claimant’s expectations were not 

legitimate in what regards the adoption of measures to combat excessive alcohol 

consumption by the youth. Respondent argues that the adoption of these measures, far 

from frustrating Claimant’s expectation, are inserted within a coherent set of practices 

publicly known from Ruritania. In this sense, Respondent submits that there was not 

even an “expectation” on the part of Claimant to be frustrated in the first place. 
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I.C.iv. Freebrew labelling requirements are justified under scientific basis 

109. Claimant argues that the plain packaging requirements for the labelling of products 

containing Reyhan amounted to an expropriation. 

110. Respondent submits that the labelling requirement has a specific public purpose of 

informing the consumer of the risks of consumption of product containing Reyhan. In 

this sense, the labelling requirement could not be considered an expropriation, since 

there was no seizure or transfer of title of property. Besides that, Claimant maintained 

possession of the trade dresses and trademarks and continued to have the possibility of 

selling the product. 

111. In this sense, Claimant’s proposition fails to meet the requirement of indirect 

expropriation, since it does not inflict a substantial deprivation on the use or control of 

property. 

112. As to the allegation that the HHRI Report could not serve as the basis for the labelling 

of the product, Respondent concerns that it is based on scientific evidence. Although 

Claimant presented its own Report, it did no address in it the dangerous effects of 

products containing Reyhan. 

I.C.v.Freebrew labelling requirements are non-discriminatory 

113. Respondent submits that the adoption of the labelling requirement was made on a non-

discriminatory fashion. Indeed, the criteria of the label was to warn the consumer 

about the dangerous effects of Reyhan. In this sense, all products containing it became 

subject to use the label, from bread and meat product to soft drinks and spirits. 

I.D. Respondent accorded Claimant Fair and Equitable Treatment at all times 

114. Respondent submits that, in order to access the Fair and Equitable treatment provision, 

it should adopt the understanding of the Saluka case, in which the Tribunal stated that 

a violation of the Fair and Equitable rule required the weighing of the investors 

legitimate expectations and the legitimate regulatory power of the state
156

. 

115. As explained above, Respondent exercised it legitimate regulatory power in a 

reasonable fashion. Respondent submits that the exercise of the regulatory power did 
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not amount to a breach of the Fair and Equitable treatment, since it was not performed 

in such a manner as to constitute a departure from what would be expected from a 

regulatory authority. 
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II. DAMAGES 

II.A. Moral damages may not be awarded in the present case 

116. Claimant seeks to recover moral damages for the detainment of FBI Executives in the 

course of Respondent’s investigation of bribery surrounding the privatization of FBI. 

Respondent shall demonstrate (i) that moral damages are not assessable in this case, 

(ii) that Claimant in fact seeks to recover speculative financial losses under the Moral 

Damages heading and (iii) that, in any case, if the tribunal finds that the moral 

damages claim should be regarded, the requirements for awarding moral damages, as 

set out in previous case law, were not met. 

II.A.i. Moral damages are not assessable in light of the facts of the case 

117. Whereas Respondent does not refute moral damages are accepted in general 

international law, the conditions under which moral damages may be awarded in 

investment arbitration is contentious. Of the few of cases which address the issue, the 

majority ultimately denied to award damages, either because the breach was not so 

grave or substantial as to justify such exceptional measure or due to lack of evidence. 

To this date, there were only two cases where a tribunal awarded moral damages to be 

applicable and the background matrix of facts in each of them vary largely making it 

difficult to ascertain specific requirements. 

118. A more careful review of case law and legal doctrine points to the conclusion that 

moral damages “represents either damage to the honour and dignity of a State (…) or 

else indirect compensation under the rubric of diplomatic protection for injuries of a 

personal kind suffered by the citizens of the claimant State”
157

.  

119. The facts of the present case clearly point to a different direction. Under the heading of 

“moral damages” what the Claimant wishes is a relief which does not match either of 

the categories described above. Indeed, Claimant’s submission is based on the 

assumed possibility of recovery of moral damages for the suffering sustained by FBI 

Executives
158

 and not on damages to the honour and dignity of a State or as indirect 

compensation under diplomatic protection. 
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120. Having stated that the alleged damages prima facie do not fit the categories 

established under general public international law, it is of utmost importance to 

highlight that investment case law as regards moral damages is inconsistent and the 

requirements for awarding them are yet to be clearly shaped. 

II.A.ii. Claimant does not have standing to request moral damages in connection with 

injuries which were solely sustained by the Claimant’s employees  

121. In Rompetrol v Romania, the tribunal refused to give an award in moral damages 

based on facts which bear a close resemblance with the present case. Like the 

Claimant in the case at hand, Rompetrol argued that the numerous procedural 

irregularities in the criminal investigation of its executives would constitute breaches 

of the BIT and give rise to a claim in moral damages
159

. 

122. The tribunal vigorously refused to admit such a contention as “the rights so breached 

would be personal rights of the individuals under investigation”
160

. It went on to state 

that the breach of the BIT would only have taken place if evidence was provided to 

support that the procedural irregularities amounted to a “failure to respect the 

protections guaranteed to (…) a foreign investor, under the BIT”
161

. In this sense, 

Rompetrol was not successful in bringing a claim solely on the grounds of the 

treatment dispensed to its executives and possible sentiments arising therefrom as they 

do not constitute breaches under the BIT.  

123. Likewise, in the present case Claimant’s contention that moral damages are 

recoverable in connection to the suffering sustained by its employees should not be 

assessed by this tribunal.  

II.A.iii. Claimant failed to provide evidence that the alleged injuries sustained by 

its employees resulted in losses to the corporate investor 

124. In assessing the possibility of awarding moral damages, in principle, the Rompetral 

tribunal stated that foreign investors may be awarded reputational damages in 

situations where as a consequence of a certain valid claim under the BIT, the company 

suffers injury consisting of an increase in financial and transactional costs in 

connection with a loss of reputation sustained by the investor. The tribunal pondered, 
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however, that such injuries may be “just another example of actual economic loss or 

damage, which is subject to the usual rules of proof”
162

. 

125. The approach followed in Rompetrol v Romania provides an appropriate framework in 

avoiding the abuse of claims under a moral damages label as it takes into account the 

exceptional nature of such remedy and limits the claims to situations where the 

damage is inflicted in the investor himself. 

126. The present claim revolves around very similar issues. Even though it is recognized 

that a corporate investor may suffer moral damages, Claimant’s request for an award 

in moral damages is solely based on injuries allegedly sustained by Claimant’s 

employees and therefore, fall out of the scope of breaches under the BIT. Additionally, 

no evidence was provided in the sense that the injuries inflicted had a direct or indirect 

effect on Claimant’s reputation before financial institutions or that they generated 

additional transactional costs. In this sense, Claimant’s request is founded on 

unsubstantiated allegations in a clear attempt to claim for moral damages in order to 

make up for its inability to prove actual loss and economic damage. 

II.A.iv. In the event the claim for moral damages is assessed, the requirements for 

an award under that heading are not met 

127. In the event the tribunal understands, however, that the claim on moral damages is 

assessable, moral damages shall not be awarded as the factual requirements for such 

an award are not verified.  

128. In Lemire v Ukraine
163

, the tribunal elaborated on the criteria for assessing an 

exceptional circumstances for the purposes of moral damages recovery: 

(a) Firstly, there should be evidence that “the State’s actions imply 

physical threat, illegal detention or other analogous situations” which 

“contravenes the norms according to which civilized nations are expected 

to act”
 164

; 

(b) Second, there needs to be causation between the action of the State and 

“deterioration of health, stress, anxiety, other mental suffering such as 
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humiliation, shame and degradation, or loss of reputation, credit and social 

position”; and 

(c) Finally, both cause and effect must be “grave or substantial”. 

129. The three requirements are intrinsically related to the widely accepted statement that 

moral damages are to be awarded in exceptional cases. In this regard, it was contended 

in Lemire and Ukraine, further to an analysis of the Desert Line v Yemen case that the 

standard of what may constitute “exceptional circumstances” refers to situations 

“where the government exerts malicious physical duress and displays egregious 

behavior”
165

. Therefore, the threshold for awarding moral damages is very high and is 

not reached at the present case. 

130. Firstly, in relation to the requirement of physical threat, illegal detention or analogous 

situations, it is important to note that Desert Line v Yemen, the case from which such 

requirement was adduced, refers to the mental distress, anxiety and physical harm 

caused by armed threats
166

. In the present case, no physical harm was sustained by the 

Claimant’s executives and the gravity of the injury sustained by Messrs. Goodfellow 

and Straw could not be compared to the damage caused by violent armed threats. 

131. Neither of the two other requirements can be verified in the case at hand. The 

Claimant was not able to provide evidence of the causal link between Ruritania’s 

conduct and the injury the Claimant purports to have suffered. It follows, a fortiori, 

that the Claimant also failed to prove that the cause and effect of the injury were grave 

and substantial. 

132. In this respect the tribunal in Arif v Moldova provides invaluable insight on the nature 

of the “element of exceptionality” and the assessment of gravity and substantiality by 

stating that
167

: 

“A breach of a contract or any wrongful act can lead to a sentiment of 

frustration and affront with the victim. A pecuniary premium for compensation 

for such sentiment, in addition to the compensation of economic damages, 

would have an enormous impact on the system of contractual and tortious 

relations. It would systematically create financial advantages for the victim 

which go beyond the traditional concept of compensation. The fundamental 
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balance of the allocation of risks would be distorted. It would have similar 

effects if permitted in investment arbitration. The Tribunal is therefore aligning 

itself to the majority of arbitral decisions and holds that compensation for 

moral damages can only be awarded in exceptional cases, when both the 

conduct of the violator and the prejudice of the victim are grave and 

substantial.” 

133. Having assessed the matrix of facts in the present case as well as the relevant legal 

issues which arise from them, Respondent submits that the claims in relation to moral 

damages shall be dismissed on the grounds that (i) they are not recoverable for a 

breach of personal guarantees as to procedural issues which bears no impact on the 

obligation to provide the investor with full protection and security; (ii) Claimant did 

not furnish evidence in the sense of proving the existence of a loss of any kind in 

connection with the breach; and (iii) the requirements under which moral damages 

have already been awarded could not be verified.  

II.B. The losses suffered by Claimant’s subsidiaries located outside of Ruritania are 

not recoverable 

134. Claimant has asked this tribunal to award compensation for damages arising from “the 

loss of sales by the bottling and agricultural businesses of Claimant”
168

. Respondent 

submits that losses Claimant’s subsidiaries may have suffered because of its alleged 

violations of the BIT are not recoverable  

II.B.i. Claimant’s subsidiaries are not within the protection of the BIT 

135. Claimant has requested to be awarded damages suffered by its subsidiaries from loss 

of sales of materials for FBI’s production lines. However, Respondent submits that, 

since the subsidiaries of Claimant are not Investors in the meaning of the Treaty, any 

losses they may have suffered are not recoverable in this arbitration. 

136. BIT clear establishes that Investors are persons or entities which are “the owner, 

possessor or shareholder of an Investment in the territory of the other Contracting 

State”
169

. Accordingly, only damages suffered by Claimant – assuming this tribunal 

assessed Claimant has a bona fide Investment – are in principle recoverable. 
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137. The purpose of incorporating subsidiaries is either to limit liability or gain access to 

certain tax advantages. Considering Claimant has chosen to structure its business 

through subsidiaries and assuming it benefited from this structure, Claimant cannot 

know claim its standing to represent and request damages on behalf of legally 

independent entities. Indeed, should this tribunal accept Claimant’s argument that 

damages of its subsidiaries flow through to it, Claimant would in essence be gaining 

the upside of incorporation – i.e. limited liability before third parties – without the 

downsides – independent standing in court and rights. 

138. Accordingly, Respondent submits that loss of sales suffered by Claimant’s subsidiaries 

is not recoverable as damages, because they were not Claimant’s loss. 

II.B.ii. In any case, “Upstream” damages are not recoverable under BIT Protection 

139. Respondent submits an Investor cannot recover lost profits if they ensue from losses 

suffered by the Investor in its capacity of a supplier to the Investment. 

140. The tribunal on ADM v US assessed a case rather similar to the present one. After 

successfully winning against Mexico a claim related to the imposition of irregular 

taxation under the NAFTA, ADM requested compensation for damages suffered as an 

Investor in Mexico and for damages suffered as an exporter of fructose to its Mexican 

subsidiary, since both activities were affected by Mexican taxes
170

. The tribunal 

refused to award damages for ADM based on its lost sales to its subsidiary on the 

argument that Chapter 11 of the NAFTA only afforded protection to investments 

within the territory of one of the contracting States and that it only offered protection 

to investors in relation to the investment made in the territory
171

. 

141. Like the NAFTA, BIT was envisioned to protect activities within their territories and 

not to afford protection for the whole business venture an Investor envisions. The 

Treaty provides that is to provide protection “for Investments by Investors of either 

Contracting State in the territory of the other Contracting State”
172

. Moreover, the 

purpose and object of the Treaty, which is stated in the first line of the preamble
173

, is 

to “intensify economic co-operation between the two Contracting States”
174

 and not to 
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indiscriminately stimulate economic activities. Therefore, a teleological reading of the 

Treaty shows that Respondent and Cronos intended to extend protection only to 

Investments made within their territory and not to any and all assets created in 

connection to an Investment.  

142. Likewise, the lost sales Claimant requests are not “Returns” of the Investment within 

the meaning of BIT. The Treaty establishes that Returns are “amounts yielded by an 

Investment”
175

 and not amounts produced by the Investor. The sales of Claimant’s 

subsidiaries to FBI are by no means a result of Claimant’s Investment: the economic 

value of the sales is not a result of the investment but of the industrial activity develop 

by these companies outside Ruritania. 

143. Respondent brings to this tribunal’s attention the significant differences between the 

present case and Cargill v Mexico, in which the tribunal awarded damages for loss of 

sales to Cargill’s Mexican subsidiary. In the case, the tribunal emphasized that the 

Cargill’s sales of HFSC to its Mexican subsidiary was intrinsically intertwined with 

the purpose of the investment
176

, which was to enter the Mexican HFSC market and 

use its subsidiary as a local distributor
177

. Mexico’s irregular taxation in this case 

prevented Cargill’s subsidiary from fulfilling its envision role
178

.  

144. In the present case, however, FBI is not used as a distributor or as a means for entering 

Ruritania market of bottling and agricultural products. Claimant opted to run an 

integrated business and decided to structure FBI’s supply chain within the Contifica 

group. However, had FBI procured goods from third parties, its purpose as an 

Investment (i.e. its purpose of operating as a brewery) would not be affected. 

Accordingly, unlike in Cargill v Mexico, the sales to FBI by Claimant’s subsidiaries 

are not sufficiently connected to the investment so as to come within the protection of 

BIT. 

145. Consequently, Respondent requests this tribunal to deem the damages arising from 

loss of sales of Claimant’s subsidiaries as unrecoverable items. 
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REQUEST FOR RELIEF 

147. In light of the above, Respondent requests this tribunal to: 

(a) Decline jurisdiction over all claims raised by Claimant for lack of 

jurisdiction ratione materiae in accordance with Articles 1(1) and 8(1) of BIT; 

or 

(b) Alternatively: 

(i) decline jurisdiction over the contract claims raised by Claimant 

for lack of jurisdiction in accordance with Articles 1(2), 6(2), and 8(1) 

of BIT; or 

(ii) dismiss all of Claimant’s submissions as an abuse of process; or 

(iii) deem the claims related to the SPA inadmissible because of the 

contractual dispute resolution clause. 

148. Should this tribunal surpass Respondent’s objections to jurisdiction and admissibility, 

Respondent requests this tribunal to: 

(a) Dismiss Claimant’s submission of indirect expropriation under Article 

4 of BIT, since Respondent’s actions do not amount to indirect expropriation 

under the Treaty. 

(b) Dismiss Claimant’s submission of breach off Article 3 of BIT, since (i) 

Article 3(2) establishes an absolute presumption that measures for reasons of 

public security do not violate the standard of fair and equitable treatment and, 

(ii) in any case, Respondent’s actions complied with the fair and equitable 

treatment standard of the Treaty. 

149. Order Claimant to pay the costs of this arbitration pursuant to Article 42 of the DIS-

UNCITRAL Arbitration Rules. 

22 September 2013 

______(Team Jennings)______ 

Agent for Respondent 


