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STATEMENT OF FACTS 

The Contifica Group 

I. Contifica Asset Management Corporation (‘Claimant’), is a company incorporated in 

the State of Cronos. It is one of the subsidiary companies of the Contifica Group 

which is a major international conglomerate with operations in over 30 countries. 

Contifica Group’s parent company is Contifica Enterprises Plc, which is incorporated 

in Prosperia. 

Transfer of shares of FBI to Claimant 

II. Freecity Breweries Inc. (‘FBI’), is the oldest and largest brewery in the Republic of 

Ruritania (‘Respondent’). FREEBREW is its most popular brand, due to its distinct 

taste derived from Reyhan, a local plant found in the Hillmagore region in Ruritania.  

III. In the wake of the financial crisis of 2008, State Property Fund of Ruritania (‘SPF’), 

owner of FBI and the privatization authority of the Respondent, decided to sell FBI 

through an international tender. On June 30, 2008, FBI was sold to Contifica Spirits 

S.p.A (‘Contifica Spirits’), another subsidiary of the Contifica Group. Following the 

acquisition, Contifica Spirits made capital contributions to the brewery and integrated 

FBI into the Contifica Group’s global procurement network.  

IV. In 2010, the New Way Party (‘Party’) attained a majority in the Ruritanian 

Parliament. Before coming to power, the Party had promised to impose tough 

regulations on the sale and marketing of alcohol and the need to eliminate its 

association with a healthy way of lifestyle, particularly, sports. Notably, two months 

after the Party’s victory in the elections, on March 17, 2010, FBI’s shares which were 

valued at over USD 300 million were transferred to the Claimant at a nominal price of 

USD 5,000. 

The MAB Act and the Ordinance 

V. On June 20, 2010, the draft of the Regulation of Sale and marketing of Alcoholic 

Beverages Act (‘MAB Act’), which aimed at imposing regulations on the sale, 

marketing, and consumption of alcohol was made public and introduced in the 

Ruritanian Parliament. 

VI. On November 20, 2010, the Parliament passed the MAB Act. The MAB Act 

prohibited marketing of any alcoholic beverage as compatible with a healthy way of 
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life. Thus, advertisement or sale of alcohol at professional sports establishments was 

banned.  The MAB Act mandated that alcohol beverages could be served only within 

permanently operating catering establishments. Further, it outlawed the serving of 

alcohol from 9 pm till 9 am. Moreover, it required beer brands to be written in the 

same font and colour as all the other text on the label of its bottles. Finally, the Act 

required the sale of alcohol to be in containers of 0.5l or less. Notably, FBI had to 

configure its bottling line in compliance with the Act since most of FREEBREW was 

sold in 0.8l bottles. 

VII. On June 15, 2011, the Human Health Research Institute (‘HRI’), released a report 

which stating that consumption of Reyhan exposed consumers to a higher risk of 

cardiac complications due to the effect of an active chemical ingredient present in 

Reyhan, known as Methyldioxidebenzovat. 

VIII. On June 30, 2011, the Ministry of Health and Social Security adopted an ordinance 

which required all products containing Reyhan to be labelled with an explicit 

warning. In July, 2011, FBI was provided access to the report. 

IX. On August 20, 2011, FBI communicated to the Ministry of Health and Social 

Security about its concerns that there were flaws in the report of the HRI. FBI 

attached a report from an independent scientist and requested that the labelling 

requirement be lifted. On 25 August, 2011, the Ministry denied the request. 

Investigation in Ruritania 

X. On December 1, 2011, investigations were commenced against the executives of FBI, 

Messrs Goodfellow and Straw by the Prosecutor’s office in Ruritania. They were 

alleged to have been involved in bribery of the officials of the SPF in connection with 

the acquisition of the FBI shares. On 19 December, 2011, Messrs Goodfellow and 

Straw were notified of the ongoing criminal proceedings against them. 

XI. On December 23, 2011, the two FBI executives were detained at the Freecity 

International Airport, while they were leaving for Propsperia. The two executives 

claimed that the police officers who detained them, told them that they were stopping 

them from fleeing justice. Later, Ruritania’s most popular TV channel aired a video of 

their detention. However, the investigations was terminated due to insufficient 

evidence on 20 June, 2012. Messrs Goodfellow and Straw did not suffer any physical 

harm as a result of their detention. 
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Institution of Arbitral Proceedings 

XII. On December 10, 2011, Claimant wrote to the President and Minister of Foreign 

Affairs of Ruritania claiming that the MAB Act and the labelling requirement 

constituted de facto expropriation of its investment in FBI. In support of its claims 

alleging Respondent’s breach of obligations, Claimant relied on the Treaty for the 

Mutual Promotion and Protection of Foreign Investment between the State of Cronos 

and the Republic of Ruritania (‘BIT’). Subsequently, on May 31, 2012, Claimant sent 

another letter to the President seeking the vindication of its claims under Art.8 of the 

BIT.  

XIII. Accordingly, Claimant instituted arbitration proceedings against the Respondent 

before this Tribunal. 
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ARGUMENTS 

I. CLAIMANT'S INVESTMENT IS NOT BONA FIDE AND THE CLAIM CONSTITUTES AN ABUSE 

OF PROCESS 

1. Respondent submits that Claimant’s acquisition of Freecity Breweries Inc. (‘FBI’) is not a 

bona fide investment and therefore, cannot avail protection under the Cronos-Ruritania 

BIT (‘the BIT’). This conclusion is founded upon three main propositions. First, that only 

bona fide investments fall within the scope of the BIT [A]. Second, that Claimant’s 

investment lacked bona fides since it was a mere artifice to gain access to the Tribunal's 

jurisdiction [B]. Finally, that affording protection to such investment would run contrary 

to the object and purpose of the BIT [C]. 

[A] ONLY BONA-FIDE INVESTMENTS FALL WITHIN THE SCOPE OF THE BIT. 

2. The jurisdictional requirements of the BIT should be interpreted in consonance with the 

requirements of international law [1]. General principles of international law mandate a 

BIT's protection only to investors that satisfy the notion of ‘investment’ [2]. Another 

jurisdictional requirement under international law is the observance of the good faith 

principle [3]. Thus, the Tribunal should accept jurisdiction only upon the satisfaction of 

these two requirements. 

[1] Jurisdictional requirements under international law must be satisfied in addition to the 

terms of the BIT. 

3. BITs are creations of public international law.1 Therefore, to say that general principles of 

international law are applicable in the context of investment treaty arbitrations would be a 

‘gross understatement’.2 In fact, investment treaties have evolved against a background of 

general principles of international law and have been widely used in extracting principles 

applicable to investment contracts.3 

4. The arbitral practice on investment disputes confirm that jurisdictional requirements under 

a BIT cannot be read and interpreted in isolation from public international law, and its 

general principles.4 Thus, a BIT may lay down certain jurisdictional requirements for an 

                                                 
1 Salacuse, p.46 

2 Schreuer, Relevance of PIL. 

3 Sornarajah, p.86 

4 Alps, para.195. 
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investment to fall within its ambit. However, satisfying these requirements per se does not 

afford protection to the investments. The definition of ‘investment’ in the BITs is not an 

entirely self-standing concept. Rather, it refers to a more general concept given by 

international law.5 Therefore, Respondent submits that Claimant’s investment must not 

only satisfy the conditions laid down in the BIT, but also those of principles of 

international law.   

[2] The principle of good faith is applicable to the BIT. 

5. The principle of good faith is a fundamental cornerstone of public international law, as it 

is of all national legal systems.6 It is one of the basic principles governing the creation and 

performance of legal obligations and requires that a legal right be exercised honestly and 

in conformity with the spirit of the law.7  

6. In the context of investment treaties, the principle may be applied to situations that are not 

specifically addressed in the BIT.8 Accordingly, investment treaty tribunals on various 

occasions have raised good faith limitations to jurisdiction where it was obtained through 

improper means or by some taint such as fraud.9 

 [3] Notion of ‘investment’ under international law is applicable to the BIT. 

7. Another important requirement of international law which imposes itself at the level of the 

BIT is the notion of ‘investment’. BITs may contain different definitions of what 

constitutes an ‘investment’. However, they are understood to implicitly refer to an 

objective definition that enforces the true intention of the parties to the BIT.10 

8. It is now generally understood that the necessary characteristics to be satisfied for 

attributing the quality of ‘investment’ to a contractual relationship include: (a) a capital 

contribution to the host state; (b) a certain duration; (c) an element of risk, and; (d) an 

                                                 
5 Alps, para.240. 

6 Dolzer & Schreuer, p.5. 

7 Schwarzenberger, p.89-90. 

8 Dolzer & Schreuer, p.6. 

9 Inceysa; Phoenix; Banro. 

10 Alps, para.239. 
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operation made in order to develop an economic activity in the host state.11 These 

characteristics must also be fulfilled for a non-ICSID tribunal to exercise jurisdiction.12 

9. Therefore, Respondent submits that an investment must satisfy the characteristics listed 

above in order to avail the protection of the BIT. 

CONCLUSION 

10. In light of the above, Respondent submits that the jurisdictional requirements of the BIT 

should not be read and interpreted in isolation from public international law. Further, it 

submits that the principle of good faith and the notion of ‘investment’ under international 

law are two overarching conditions which operate over and above the terms of the treaty. 

[B] CLAIMANT'S ACQUISITION OF SHARES IN FBI WAS A MERE ARTIFICE TO GAIN PROTECTION 

OF THE CRONOS-RURITANIA BIT. 

11. Since BITs only seek to protect investments that are bona fide and create an economic 

value in the host state, various tribunals make use of certain determinant factors to judge 

the genuineness of an investment.13 In cases where these factors lead to an adverse 

inference, the tribunals have refused to accept jurisdiction. 

12. Respondent submits that three of these factors lead to a finding that Claimant’s 

acquisition of FBI's shares was not a genuine investment. First, the substance of the 

transaction reveals that the transfer was a sham transaction which did not involve a 

substantial contribution to the host state [1]. Second, the true nature of operations 

reveals that the transaction did not aim at developing economic activities in the host state 

[2]. Finally, the timing of the investment indicates that the transaction was facilitated 

solely for the purpose of gaining jurisdiction of the Tribunal and thereby constitutes an 

abuse of process [3]. Thus, Respondent submits that Claimant’s investment is not bona 

fide and therefore, does not deserve the protection under the BIT. 

[1] Claimant's acquisition of FBI was a sham transaction. 

13. Notably, the shareholding in FBI was transferred within the Contifica Group itself. 

Contifica Spirits, which originally held the shares in FBI, exclusively managed the 

                                                 
11 Salini. 

12 Alps; Société Générale. 

13 Phoenix; Mobil Corp. 
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alcohol beverages production assets of the Contifica Group.14 However, it was 

incorporated in Posteriana which did not have a BIT with Ruritania.15 On the other hand, 

Claimant was incorporated in Cronos and had a BIT with Ruritania which allowed 

investors to bring a dispute with Respondent before an international tribunal.16 In light of 

such an advantage, the Contifica Group created a legal fiction by transferring the 

shareholding of FBI from Contifica Spirits to Claimant. Such an inference is confirmed 

in light of the following facts and circumstances.  

14. The market value of FBI's shares was worth USD 300 million. However, these were 

transferred to Claimant for a token sum of less than USD 5000.17 Moreover, the transfer 

took place after Contifica Spirits had already made capital contributions to FBI to 

improve its technology, design and equipment.18 Post the transfer, Claimant did not make 

any such contributions to FBI. 

15. Therefore, Respondent submits that the transaction amounted to a mere redistribution of 

assets within the Contifica Group and does not satisfy the notion of ‘investment’ under 

the BIT. 

[2] Claimant did not intend to carry out genuine economic activities. 

16. Since the acquisition of FBI by Claimant, a large part of FBI's operations were stalled. In 

2011, FBI terminated the employment of more than half its employees.19 Furthermore, it 

suspended production which decreased its output from 13 million litres in 2008 to 0.5 

million litres in 2011.20 

17. Respondent agrees that if an investment has come to a standstill because of its actions, it 

would still qualify as an investment. In Phoenix, the tribunal held that lack of significant 

economic activities, alone would not be sufficient to disqualify the operation as an 

investment, provided that 

                                                 
14 Statement of Defense (‘SoD’), para.4. 

15 Ibid. 

16 Art.8, Treaty of Mutual Promotion and Protection of Foreign Investment between the Republic of Ruritania 

and the State of Cronos, (‘BIT’). 

17 Procedural Order No.2 (‘P.O.2’), para.4. 

18 SoC, para.8. 

19 Ibid, para.19. 

20 Ibid, para.20. 
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“(…) Claimant had really the intention to engage in economic 

activities, and made good faith efforts to do so and that its failure to 

do so was a consequence of the State’s interference.”21 

18. Notwithstanding the regulations of Respondent on sale and marketing of alcoholic 

beverages, Claimant could have made efforts to sell its products in markets of other 

countries; more so, when it was part of the global procurement network of a major 

international conglomerate having the experience of operating in over thirty countries.22 

However, Claimant made no efforts in good faith to continue its economic activities.  

19. Therefore Respondent submits that Claimant had no intention to make a genuine 

investment in Ruritania. 

 [3] Claimant committed an abuse of process. 

20. A further inquiry into the circumstances of the transfer reveals the true intent behind 

Claimant’s acquisition of FBI. The transfer was made two months after the New Way 

Party (‘the Party’) secured a majority in the Ruritanian parliament.23 The Party, in its 

election manifesto had promised to take a tough stand against the sale and marketing of 

alcohol. This promise was often discussed in the media and became a widely publicised 

issue during the election process. Moreover, in one of the election debates, the Party also 

mentioned its reservations about sports being associated with alcohol.24  

21. Therefore, once the Party attained a majority in the Parliament, the Contifica Group 

realised that it would introduce tough regulations on the sale and marketing of alcohol. 

Therefore, it sought to transfer FBI to one of its existing companies which had a BIT 

with Ruritania, so that it could gain a right to challenge such regulations. 

22. This is confirmed by the exchange of memorandum between the General Counsel of FBI 

and Mr. Goodfellow, its CEO, four months prior to the transfer. In the said 

correspondence, the General Counsel advised Mr. Goodfellow to transfer FBI's 

                                                 
21 Phoenix, para.133. 

22 SoC, paras.4 & 8. 

23 SoD, para.6. 

24 P.O.2, para.9. 
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shareholding ‘quite quickly’,25 to a company incorporated in either Cronos, Delaware or 

Switzerland, all three of which have a BIT with Ruritania.26  

23. There is ample authority for the proposition that the BIT system does not seek to protect 

an investment made for the sole purpose of bringing a claim under the treaty.27 In 

Cementownia, the tribunal declared its contempt for such conduct and remarked that it 

constituted ‘a manifest abuse of the international institutional arbitration system’.28  

24. In Pac Rim Cayman, the tribunal noted that the dividing line for the determination of 

abuse occurs, 

“when the relevant party can see an actual dispute or can foresee a 

specific future dispute as a very high probability and not merely as a 

possible controversy”.29 

25. This dividing line was indeed crossed, since the Party's specific promises in relation to 

sale and marketing of alcohol, and elimination of association between sports and alcohol, 

were clear precursors to a specific future dispute. 

26. Therefore, Respondent submits that the transaction was an attempt by the Contifica 

Group to abusively gain access to the Tribunal's jurisdiction. Thus, should the Tribunal 

find itself to have the requisite jurisdiction to entertain Claimant’s claims, it should deny 

the admissibility of such claims on the ground of Claimant’s ‘détournement de 

procedure’.30  

CONCLUSION 

27. In light of the above, Respondent submits that Claimant’s purported investment does not 

satisfy the notion of a bona fide investment since it does not possess its two basic 

characteristics, namely, a capital contribution to the host state and an operation to 

develop economic activities in the host state. Therefore, the Tribunal should hold that it 

lacks jurisdiction. In any case, Claimant’s conduct in acquiring FBI's shares constitutes 

                                                 
25 Exhibit RX1, p.24. 

26 Ibid. 

27 Schreuer, Nationality Planning.  

28 Cementownia, para.162. 

29 Pac Rim, para.2.99. 

30 Phoenix, para.143. 
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an abuse of process. Therefore, should the Tribunal rule positively on its jurisdiction, it 

should nevertheless, hold the claims to be inadmissible. 

[C] GRANTING PROTECTION TO CLAIMANT'S INVESTMENT WOULD RUN CONTRARY TO THE 

OBJECT AND PURPOSE OF THE TREATY. 

28. Principles of treaty interpretation require provisions of a treaty to be interpreted in its 

context and in light of its object and purpose.31 Respondent submits that the 

interpretation of Art.1 of the BIT in light of these principles requires the Tribunal to deny 

protection to Claimant's investment. This conclusion is founded upon two basic 

propositions. First, that such investments are incompatible with the concept of 

reciprocity which forms the basis of all BITs [1]. Second, that parties to the BIT did not 

intend to grant protection to such investments [2]. Therefore, it is the Tribunal's duty to 

deny jurisdiction to entertain Claimant's claims. 

[1] Granting protection to Claimant's investment is incompatible with the concept of 

reciprocity under the BIT. 

29. States undertake the obligation to protect investors of another state based on the 

assumption that their investments will further its economic development and prosperity 

through contributions of capital and technology.32 This objective operates on a reciprocal 

basis. Therefore, a host state is induced to grant protection to investors from another 

country to be assured that the other state will grant similar protection to investors from 

the host state.33  

30. The only investment made by the Contifica Group came from Contifica Spirits, a 

company incorporated in Posteriana which does not have a BIT with Ruritania. As 

submitted earlier, Claimant made no contributions to the economy of Ruritania; nor did it 

carry out substantial economic activities in its territory. Therefore, granting protection to 

Claimant under the BIT would vitiate the balance between the benefits and obligations of 

the host state,34 thereby undermining the understanding of BITs as expressions of ‘quid 

pro quo bargains’.35 

                                                 
31 Art.31, Vienna Convention on the Law of Treaties. 

32 Salacuse, p.110. 

33 Expert opinion of Dolzer in AdT. 

34 Declaration of Jose Luis Alberro-Semerena, in AdT, para.8. 

35 Schill, p.73. 
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31. Therefore Respondent submits that granting protection under the BIT to Claimant runs 

contrary to the principle of reciprocity. 

 [2] Parties to the BIT did not intend to grant protection to Claimant's investment. 

32. In order to interpret a treaty in consonance with its object and purpose, it is an imperative 

to take into account the consequences of the commitments which the parties must be 

considered to have reasonably contemplated.36  

33. A sudden change of location only for purposes of dispute settlement by the Contifica 

Group does not promote the economic development of the states making the treaties. 

Rather, it goes well beyond the purposes of an investment treaty.37 According to 

Professor Sornarajah, jurisdiction shopping is an instance of ‘legal sophistry that will 

affect the credibility and legitimacy of the system’.38 Therefore, the party against which 

arbitration proceedings are brought could not have consented to jurisdiction in the 

circumstances, even if the wording of the treaty is satisfied.39  

34. Therefore, Respondent submits that parties to the BIT did not intend to accord protection 

to investments made through an abuse of process. 

CONCLUSION 

35. In light of the above, Respondent submits that allowing Claimant to avail the benefits of 

the BIT defeats its object and purpose. It further submits that it is the duty of the Tribunal 

not to protect such an abusive manipulation of the system. 

II. RESPONDENT IS NOT LIABLE FOR ANY ACTIONS OF THE STATE PROPERTY FUND OF 

RURITANIA.  

36. According to Art. 8 of the BIT, the Tribunal only has jurisdiction to adjudicate disputes 

between a ‘Contracting State and an Investor of the other Contracting State’.40 Therefore, 

the Tribunal has no jurisdiction to hear the contractual claims against State Property 

Fund of Ruritania (‘SPF’) [A]. In any case, Respondent is not liable for the actions of 

SPF under the rules of attribution [B]. 

                                                 
36 SOABI, para.4.10. 

37 Phoenix. 

38 Sornarajah, p.328. 

39 Ibid. 

40 BIT, Art.8(1). 



 

12 

 

[A] SPF'S OBLIGATION CANNOT BE ATTRIBUTED TO RESPONDENT SINCE RULES OF 

ATTRIBUTION ARE INAPPLICABLE 

37. In a claim for a breach of contract, the content and parties to the contractual obligation 

must be determined according to its proper law.41 Therefore, parties to a contractual 

obligation cannot be determined by way of applying the international rules of 

attribution.42 These rules are only applicable to determine a state’s responsibility and are 

rendered ineffective in ascertaining the scope of the state's obligations.43  

38. Art. 6(2) of the BIT contains what is commonly referred to as an ‘umbrella clause’. 

Various tribunals in the past have held that the content, proper law and parties to a 

contractual obligation remain unaffected by an umbrella clause.44 In Impregilo, where 

the law of Pakistan was the proper law of the contract, and WAPDA, a state 

establishment, had a distinct identity under the proper law, the tribunal held that the rules 

of attribution would not be applicable, notwithstanding the application of the umbrella 

clause.45 

CONCLUSION 

39. Therefore, in light of the above, Respondent submits that the international rules of 

attribution are not applicable in the instant case. 

 [B] ALTERNATIVELY, RESPONDENT IS NOT LIABLE UNDER INTERNATIONAL LAW FOR ANY 

ACTIONS OF SPF. 

40. Should the Tribunal hold that the international rules of attribution are applicable, 

Respondent submits that SPF's actions are not attributable to Respondent under these 

rules. This conclusion is based upon three basic propositions. First, that SPF is not an 

organ of the Respondent [1]. Second, that SPF is not controlled or directed by 

Respondent [2]. Finally, that SPF does not exercise any elements of governmental 

authority [3]. Therefore, it fails to satisfy the structural, and the functional tests of 

international law, and cannot be considered as a ‘Contracting State’ under Art. 8 of the 

BIT. 

                                                 
41 Vivendi Annulment, para.96. 

42 Crawford, p.92. 

43 New, p.50. 

44 CMS Annulment, para.95(c); Impregilo, para.223; Amto Ukraine, paras.102 & 110. 

45 Impreglio, paras.216 & 223. 
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[1] SPF is not an organ of the Respondent. 

41. Art. 4 of the International Law Commission Articles on Responsibility for Internationally 

Wrongful Acts (‘ILC Articles’) provides that the acts of an entity are attributable to the 

state where the entity is part of the legislative, executive or judicial organs of the state.46 

Art. 4 qualifies an entity as an ‘organ’ only if it has that status under the internal law of 

the state.47 Therefore, when an entity is legally separated from the state, it is not possible 

to regard it as a de jure organ.48 As stated in the Vivendi Annulment: 

“The State of Argentina is not liable for the performance of contracts 

entered into by Tucumán, which possesses separate legal personality 

under its own law and is responsible for the performance of its own 

contracts.”49 

42. Similarly, SPF is a separate legal entity under Ruritanian law which has a distinct 

personality from that of Respondent. Therefore, SPF cannot be considered a de jure 

organ of the Respondent.  

[2] SPF is not controlled by Respondent. 

43. Under Art. 8 of the ILC Articles, an entity becomes a de facto organ of the state only 

when its conduct is directed or controlled by the state.50 

44. Respondent may have the power to appoint the principal managing bodies of SPF.51 

However, this fact ipso facto cannot establish state control over SPF. The fact that there 

are links between an entity and the government, ‘does not mean that the two are not 

distinct’.52 Thus, mere influence of the government is not sufficient for the purposes of 

Art. 8.53 Rather, ties between the entity and the state must demonstrate a complete 

subordination and lack of any autonomy.54 

                                                 
46 Art.4, International Law Commission Articles on Responsibility for Internationally Wrongful Acts (‘ILC 

Articles’). 

47 Ibid. 

48 Noble Ventures, para.69. 

49 Vivendi Annulment, para.96. 

50 Art.8, ILC Articles. 

51 P.O.2 , para.6. 

52 Tradex, para.147. 

53 Art.8, ILC Articles. 

54 Sasson, p.13. 
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45. No facts on record indicate any control of Respondent in the activities of the SPF. 

Moreover, as opposed to the facts in Noble venture,55 Eureko,56 and Helnan,57 no 

member from the government is required to be nominated to SPF's managing bodies, 

which may have otherwise affected SPF's independence.  

46. In any case, the term ‘under the control of’ used in Art. 8 of the ILC Articles is not to be 

understood in a wide sense. Rather, it has to be construed in light of Art. 5 whereby 

exercise of elements of governmental authority must be demonstrated.58 Therefore, the 

conduct of separate entities which do not exercise governmental authority, cannot be 

attributed to the state regardless of the level of its control.59  

[3] SPF does not exercise any elements of governmental authority. 

47. The conduct of SPF is not attributable to Respondent under Art. 5 of the ILC Articles, 

since it does not exercise elements of governmental authority.60 In order to determine an 

exercise of the governmental authority, a tribunal should lay emphasis on the nature of 

the activities in question rather than their purpose.61 

48. In CSOB, the tribunal had to determine whether CSOB’s action of privatizing its own 

asset amounts to a governmental function.62 The tribunal held that CSOB privatized 

merely to solidify its financial position, which does not differ in their nature from 

measures of a private bank.63 Therefore, it cannot be considered to be discharging 

governmental authority even though it is in the interest of the Government.64 

49. Similarly, the purpose of the sale of shares of FBI may have been privatization of assets 

albeit, the nature of activities in question were purely commercial. This is evident by 

SPF's announcement of an international tender to sell FBI,65 which does not differ in 

                                                 
55 Noble Ventures, para.64. 

56 Eureko, para.118. 

57 Helnan, para.92. 

58 Crawford, p.112. 

59 Ibid, p.100. 

60 Art.5, ILC Articles. 

61 CSOB. 

62 Ibid, para.25. 

63 Ibid, para.20. 

64 Ibid, para.25. 

65 SoC, para.6. 
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nature, from measures a private organization would take to strengthen its financial 

position. Moreover, SPF itself was the owner of FBI,66 and was competent to sell or 

transfer its assets in FBI. The instant case is distinguishable from Noble Ventures, where 

the entity was not the owner of the assets and was specifically created under privatization 

laws solely to perform privatization of state-owned companies.67 

CONCLUSION 

50. Therefore Respondent submits that the rules of attribution are inapplicable. In any case, 

SPF does not satisfy either the structural or the functional tests under the international 

rules of attribution. Therefore, the Tribunal lacks jurisdiction over claims against the 

SPF. 

III. THE TRIBUNAL HAS NO JURISDICTION OVER CLAIMANT'S CONTRACTUAL CLAIMS. 

51. Art. 6(2) of the BIT contains what is commonly referred to as an ‘umbrella clause’. The 

scope of this clause is very limited and does not elevate Claimant's contractual claims 

into a claim under the BIT [A]. In any case, the claims are inadmissible due to a specific 

arbitral clause in the Share Purchase Agreement (‘the SPA’) [B]. 

 [A] ART. 6(2) OF THE BIT DOES NOT ELEVATE ANY CONTRACTUAL BREACH INTO A VIOLATION 

UNDER THE BIT. 

52. The ordinary meaning, object and purpose of the umbrella clause supports a narrow 

interpretation of the umbrella clause [1]. Further, the substantive standards of the treaty 

would become superfluous if the umbrella clause is interpreted broadly [2]. 

Alternatively, Claimant's claims are purely commercial in nature and do not fall within 

the scope of the BIT [3]. Therefore, this Tribunal does not have jurisdiction over 

Claimant's contractual claims. 

[1] The ordinary meaning, object, and purpose of the umbrella clause supports a narrow 

interpretation of the umbrella clause. 

53. The purpose of the BIT is to create ‘favourable conditions for Investments’,68 and not to 

act as an insurance policy against a state’s ordinary breaches of contract. Therefore, the 

umbrella clause should not be interpreted more expansively than the parties intended.69   

                                                 
66 Ibid, para.5. 

67 Noble Ventures, paras.78-79. 

68 Preamble, BIT. 
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54. In SGS, where the text of the Switzerland – Pakistan BIT used the word ‘commitments’ 

and not ‘contractual commitments’, the tribunal interpreted it to mean that purely 

contractual claims would not fall within the scope of the treaty.70 

55. Likewise, the text of the BIT uses the phrase ‘any obligation’ and not ‘any contractual 

obligation’. Construing this clause broadly to mean all kinds of obligations, without 

evidence that the contracting states wanted to give this specific meaning to the provision 

would be erroneous.71 Moreover, a broad interpretation would result in a flood of 

contractual claims before an investment tribunal, not envisaged by the contracting 

states.72 Therefore, Art. 6(2) should be given a narrow interpretation. 

[2] The substantive standards of the treaty would be rendered meaningless upon a broad 

interpretation of the umbrella clause. 

56. Another essential principle of treaty interpretation is the concept of effet utile, which 

mandates the interpretation of a treaty in a manner that does not make a provision of the 

treaty meaningless.73 

57. The BIT includes substantive treaty standards and guarantees such as that of national 

treatment, fair and equitable treatment, full protection and security, et al.74 These 

standards are the cornerstones of investment treaties,75 and undermining their importance 

could not have been the intention of the contracting parties. If merely a breach of an 

investment contract would suffice to bring a claim under a BIT, investors would 

arbitrarily submit every dispute to a treaty tribunal without having the need to show a 

violation of the substantive standards, thereby undermining their relevance.76 

                                                                                                                                                        
69 SGS v. Pakistan, para.167. 

70 Ibid, para.166; El Paso, para.74. 

71 SGS v. Pakistan, para.166. 

72 Ibid, para.168; El Paso, para.76. 

73 Fauchald, p.308. 

74 Newcombe and Paradell, p.90. 

75 Ibid. 

76 SGS v. Pakistan, para.168; Pan American, para.105. 
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58. In El Paso and Pan American, the tribunals observed that giving a wide meaning to the 

umbrella clause would render the whole treaty ‘useless’,77 as the umbrella clause would 

become the only relevant provision.78 

[3] Alternatively, the claims are purely commercial in nature. 

59. Treaty claims are juridically distinct from contractual claims, even where they arise out 

of the same facts.79 Even when they coincide, they remain analytically distinct, and 

necessarily require different enquiries.80 Therefore, the threshold to establish that a 

breach of contract constitutes a breach of a treaty is a very high one.81 Tribunals have 

often held that breaches of a contract are not automatically treated as breaches of an 

international treaty by virtue of the umbrella clause.82  

60. Thus, Art. 6(2) does not extend the treaty protection to breaches of ordinary commercial 

contracts. Rather, it only covers additional investment protections contractually agreed 

by the state as a sovereign.83 In Consortium,84 the tribunal held that: 

“(…) if a Contracting State performs a contract badly, it will not result 

in a violation of the treaty, unless it be proved that the state or its 

emanation has gone beyond its role as a mere party to the contract, 

and has exercised the specific function of a sovereign authority.”85 

No facts suggest that SPF has gone beyond its role as a mere party to the contract, or has 

exercised sovereign functions that led to a breach of the contract. 

61. The heart of the dispute against SPF is the breach of a warranty under Annex 7 of the 

SPA.86 In Joy Mining, the tribunal noted that bank guarantees being contingent liabilities, 

                                                 
77 El Paso, para.73; Pan American, para.105. 

78 Ibid, Para.76. 

79 Vivendi Annulment, para.60. 

80 Impregilo, para.160. 

81 Ibid, para.267. 

82 Joy Mining, para.92. 

83 CMS, para.296; Wälde, p.187. 

84 Consortium, para.51. 

85 Ibid. 

86 Appendix 7, Exhibit No.2, p.18. 
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were a commercial element of the contract.87 The warranty is a contingent liability under 

the SPA, and forms an intrinsic part of SPF's contractual obligations. 

62. Therefore, SPF's alleged breach of warranty cannot be considered as a violation of the 

BIT. 

CONCLUSION 

63. In light of the above, Respondent submits that the umbrella clause of Art. 6(2) deserves a 

narrow interpretation. It further submits that the breach of warranty is a purely 

commercial aspect of the contract which cannot fall within the scope of the BIT. 

Therefore, it submits that the Tribunal should hold that it lacks jurisdiction over 

Claimant's contractual claims. 

[B] ALTERNATIVELY, THE CONTRACTUAL CLAIMS ARE INADMISSIBLE IN LIGHT OF THE 

EXCLUSIVE DISPUTE RESOLUTION CLAUSE OF THE SPA. 

64. Clause 14 of the SPA contains an exclusive dispute resolution clause which should apply 

over Art. 8 of the BIT [1]. Moreover, the subject matter and the parties to the dispute are 

more closely connected to the arbitral forum under the SPA [2]. Therefore, even if this 

Tribunal determines that it has jurisdiction to hear Claimant’s contractual claims, it 

should stay this proceeding in favour of the exclusive arbitral forum stipulated in the 

SPA [3]. 

[1] Clause 14 of the SPA is an exclusive dispute resolution clause which applies 

mandatorily. 

65. Clause 14 of the SPA contains an exclusive dispute resolution clause which provides that 

all disputes arising out of or in connection with the present Agreement shall be finally 

settled under the Rules of Arbitration of the International Chamber of Commerce. The 

words ‘arising out of or in connection with’ have a connotation wide enough to embrace 

all disputes having a significant relationship to the contract.88  

66. Furthermore, the BIT is intended to support and complement rather than displace 

specifically negotiated investment contracts.89 Therefore, in situations of conflicting 

jurisdiction, if the underlying object of a treaty claim is the vindication of contractual 

                                                 
87 Joy Mining, paras.45-46. 

88 Gaillard & Savage, p.298. 

89 SGS v. Philippines, para.141. 
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rights, the treaty tribunal should stay the proceedings in favour of the forum stipulated 

under the contract.90  

67. In Saluka, an identically worded dispute settlement clause was interpreted to be 

‘exclusive’, and expressed in ‘mandatory terms’.91 Therefore, it was given preference 

over the dispute settlement clause of the Netherlands – Czech Republic BIT. 

[2] Clause 14 specifically deals with the dispute between SPF and Claimant. 

68. The latin maxim generalia specialibus non derogant applies in the present case to give 

preference to Clause14 of the SPA over the dispute resolution clause of the BIT. In the 

words of Professor Schreuer, the maxim in context of dispute resolution clauses, implies 

that 

“(a) document containing a dispute settlement clause which is more 

specific in relation to the parties and to the dispute should be given 

precedence over a document of more general application”.92 

69. Clause 14 is specifically meant to resolve disputes over a contractual breach under the 

SPF, whereas the BIT ‘is not concluded with any specific investment contract in view’.93 

Following this reasoning, the tribunal in SGS v. Philippines held that the forum selection 

clause in the CISS Agreement was more specific in relation to a dispute concerning a 

breach of the said agreement.94  

70. Therefore, the Tribunal should stay the proceedings in light of a specific dispute 

resolution clause under Clause 14 of the SPA. 

CONCLUSION 

71. In light of the above, Respondent submits that Clause 14 of the SPA stipulates an 

exclusive arbitral mechanism which must be respected. It further submits that the clause 

specifically deals with claims arising out of a contractual breach. Therefore, should the 

Tribunal consider itself to have jurisdiction over the contractual claims, it should stay the 

proceedings in favour of the forum mentioned in Clause 14 of the SPA. 

 

                                                 
90 Douglas, p.390; Vivendi Annulment, para.98. 

91 Saluka, para.54. 

92 Schreuer, p.362. 

93 SGS v. Philippines, para.141. 

94 Ibid. 



 

20 

 

IV. RESPONDENT HAS NOT VIOLATED ANY OF ITS OBLIGATIONS UNDER THE BIT OR 

INTERNATIONAL LAW. 

72. Respondent’s actions are legitimate regulatory measures and do not constitute an 

expropriation [A]. Further, Respondent has not violated any standard of treatment as its 

conduct has been fair and equitable [B]. Moreover, the measures adopted do not violate 

the standard of non-discrimination under the BIT [C]. 

[A] THE MEASURES DO NOT CONSTITUTE AN EXPROPRIATION. 

73. The measures do not cause substantial deprivation to Claimant and thus, do not constitute 

an expropriation [1]. Further, the measures do not interfere with distinct, reasonable 

investment-backed expectations and they fall within the scope of legitimate public 

regulatory powers [2]. 

[1] No substantial deprivation has occurred. 

74. It is established in international law that not every regulatory interference with property 

rights that has negative effects is an expropriation requiring compensation.95 There is 

plenteous authority for the proposition that an expropriation will only occur if the 

deprivation is total or substantial.96 

75. As per the BIT, the deprivation, if any, must be substantial enough to render the effects 

of it equivalent to expropriation.97 Thus, in order to define any measure by Respondent 

as indirect expropriation, it must cause serious and irreversible damage to the investment. 

Arbitral practice shows that to constitute so, the rights must be rendered so useless that 

they must be deemed to have been expropriated.98 

76. It is generally accepted that in order to claim to have suffered an indirect expropriation, 

the investor must have lost control of the investment and enjoyment of the benefits 

thereof.99 Thus, an economic activity that is rendered more difficult but not made 

impossible will not be deemed to have been the object of indirect expropriation.100 

                                                 
95 Brownlie, p.209. 

96 Biloune, p.209; LG&E; Vivendi II, paras.7.5.17-7.5.19 & 7.5.24-7.5.30. 

97 Art.4(1), BIT. 

98 Starrett, p.154. 

99 CMS, para.263; LG&E, para.188; Suez, para 129. 

100 Pope & Talbot Interim, paras. 96-98. 
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77. Notably, tribunals have declined to find indirect expropriation through the disaggregation 

of an asset into individual rights wherein only certain rights in the assets are taken but 

other economically beneficial rights are retained by the investor.101 

78. Respondent’s measures do not deprive Claimant the ownership and control over the 

investment. Despite the measures, Claimant can continue to market alcoholic beverages 

anywhere other than professional sports establishments. The measures merely restrict the 

marketing of alcohol as compatible with a healthy way of life. Further, despite the 

measures, Claimant can continue to serve alcohol in permanently operating catering 

establishments except during the prohibited hours or to persons intoxicated. Moreover, 

notwithstanding the measures, alcohol can continue to be served or sold in containers of 

0.5 litre or less in compliance with the labelling requirements. Lastly, despite the report 

by HRI, the measures merely require a warning label, and Claimant continues to be able 

to sell FREEBREW. 

79. Therefore, Respondent submits that the effect of the measures do not substantially 

deprive Claimant of the economic use of the investment and thus, they do not constitute 

an indirect expropriation. 

[2] There has been no interference with legitimate investment-backed expectations 

80. The expectations of the investor must be reasonable and legitimate.102 Thus, they must be 

compatible with the host state’s legitimate regulatory power.103 However, investors 

cannot reasonably expect that the circumstances prevalent at the time of making the 

investment will not change.104 Thus, in the absence of a stabilisation clause, the investor 

cannot legitimately expect that the host state will freeze its legal system or give up its 

regulatory powers.105 

81. Naturally, a crucial component of the standard of legitimate expectation is the 

requirement for the host state’s conduct to be consistent. The principle thus requires that 

the host state should not arbitrarily or ambiguously amend pre-existing basic 
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expectations that were taken into account by the foreign investor to make the 

investment.106 

82. Respondent submits that since 1992, Ruritanian law had regulated the sale and marketing 

of alcohol.107 Moreover, general laws prohibiting deceptive marketing practices and 

regulating labelling of beverages apply to alcoholic beverages.108 Therefore, the 

measures taken by Respondent are consistent with its policy of regulating the marketing, 

sale and packaging requirements with respect to alcohol. 

83. It is established that when states adopt non-discriminatory bona fide regulations that are 

aimed at general welfare in the normal exercise of their regulatory power, they are not 

required to pay compensation to a foreign investor.109 Thus, in evaluating a claim of 

expropriation, it is important to recognise a state’s legitimate right to regulate and to 

exercise its police power in the interests of public welfare.110 

84. Respondent submits that all actions taken by it are within the scope of any state’s police 

and regulatory authority. In fact, Respondent submits that they are measures that any 

responsible government should take to address the problems of alcohol addiction and 

exposure of the youth to alcohol. 

85. Consequently, the requirement of a public purpose is one with respect to which the host 

state is given considerable discretion.111 Thus, the Tribunal should not substitute its own 

judgement for the discretion of the government of what are ‘imperatives of public need 

or of national interest’.112 Therefore, to question the need to regulate the marketing and 

sale of alcoholic beverages would be unwarranted because Respondent is best suited to 

determine what is in the public interest of the Republic of Ruritania. 

86. So far as the question of the guarantee under the SPA goes, Respondent submits that the 

actions of SPF are not attributable to it. In any event, SPF did not have any conclusive 

evidence to believe that Reyhan would pose the public health concerns, since the report 
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by HRI available with it was only an interim report. Furthermore, SPF had clearly 

represented that to the best of its knowledge, the products of FBI do not pose any risks 

other than those which are ordinary for similar alcoholic beverages. Consequently, any 

similar alcoholic beverage containing the Reyhan concentrate would pose risks that SPF 

had already represented. Therefore, Claimant’s legitimate expectations have not been 

violated. 

CONCLUSION 

In view of the above, Respondent submits that the measures adopted to control the sale and 

marketing of alcoholic beverages along with the ordinance on Reyhan do not cause 

substantial deprivation to Claimant’s economic use of its investment. Moreover, since the 

measures fall within the reasonable limits of Respondent’s regulatory power, no investment 

backed legitimate expectations have been interfered with. Therefore, Respondent submits, its 

measures do not constitute an expropriation. 

[B] RESPONDENT’S CONDUCT HAS BEEN FAIR AND EQUITABLE. 

87. The fair and equitable treatment must be interpreted in the light of customary 

international law which requires the observance of international minimum standards [1]. 

Respondent’s conduct satisfies the criterion for satisfying the said standard [2]. 

[1] The treatment requires to meet the international minimum standard. 

88. Arbitral practice represents that the standard of fair and equitable treatment must be 

evaluated in the light of customary international law.113 Academic opinion establishes 

that BITs are not lex specialis and its practice is bound by the principles of customary 

international law.114 It has thus been opined that the standard of fair and equitable 

treatment is now synonymous with the minimum standard under customary international 

law.115 

89. Therefore, Respondent submits that the concept of fair and equitable treatment does not 

require treatment beyond that which is required by the minimum standard, and does not 
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create additional substantive rights.116 Thus, Respondent’s conduct must be measured 

against the international minimum standard. 

[2] The required standard of fair and equitable treatment has been afforded to Claimant. 

90. The standard of fair and equitable treatment should not unduly infringe on the legitimate 

exercise of the state’s police powers.117 The genesis of this standard prohibited any state 

from engaging in actions which result in ‘outrage, bad faith, wilful neglect, or 

insufficiency of government action so far short of international standards’.118 The 

standard is thus breached only when it is arbitrary, grossly unfair, unjust, discriminatory, 

completely lacking transparency, manifestly failing principles of natural justice or the 

like.119 

91. Respondent submits that the measures are not contra Claimant’s legitimate expectations, 

and Claimant has failed to show how the standard of fair and equitable treatment has 

been breached on that account. Further, Respondent submits that the measures that have 

been adopted fall squarely within its legitimate regulatory power. Moreover, the 

Association of Alcoholic Beverage Producers and Importers, of which FBI is a member, 

had submitted a memorandum to the Ruritanian Parliament arguing against the adoption 

of the draft legislation; the same being cited in the parliamentary debate.120 Moreover, 

the parties agree that the adoption of the ordinance on Reyhan was in accordance with 

the procedures laid down for the same.121 Furthermore, the ordinance was anyway 

grounded in scientific evidence provided for in the report by HRI.122 

CONCLUSION 

Respondent submits that the standard of protection that it is obligated to afford to Claimant is 

no more than the international minimum standard. Accordingly, Respondent retains the right to 

meet its legitimate public interest concerns through the exercise of its regulatory power. 
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Therefore, Claimant has been afforded the requisite standards of fair and equitable treatment 

under the BIT. 

[C] THE MEASURES ADOPTED ARE NOT DISCRIMINATORY. 

92. Respondent’s measures do not constitute an unreasonable discrimination as they are 

related to a legitimate regulatory interest [1]. Moreover, the measures adopted are not 

discriminatory as they apply uniformly to all investors falling within the ambit of the 

regulatory purpose [2]. 

[1] The measures do not constitute an unreasonable discrimination. 

93. The principle of non-discrimination prohibits like persons being treated in a different 

manner in similar circumstances without reasonable or justifiable grounds.123 In most 

cases, tribunals have found differential treatment to be permissible when they arise out of 

reasonable regulatory objectives.124 Therefore, states are not responsible for economic 

injury that is the consequence of bona fide regulation within the accepted police powers 

of the state.125 

94. Respondent submits that the provisions of the Marketing of Alcoholic Beverages Act 

(‘MAB Act’) as well as the ordinance on Reyhan have been adopted in due recognition 

of the public health concerns which constitute legitimate regulatory objectives. 

Therefore, Respondent submits that the measures do not fall within the definition of 

unreasonable discrimination. Consequently, it is not liable to compensate Claimant for 

any economic injury it claims to have been caused due to the measure. 

[2] The measures apply uniformly and do not discriminate against Claimant. 

95. Discrimination is treating differently, without a reasonable justification, persons in 

relatively like circumstances.126 Respondent submits that the principle of non-

discrimination essentially applies vis-à-vis the host state’s conduct. Thus, the practices 

adopted by the investor to create an exception with respect to the host state’s conduct 

should not be material in determining whether the standard had been met. 
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96. The measures adopted apply uniformly to all the comparators that may be used to 

ascertain the maintenance of the non-discriminatory standard. The MAB Act was 

adopted in order to regulate the sale and marketing of alcoholic beverages and applies to 

all alcohol manufacturers.127 Thus, all comparators who fall within the ambit of the 

legitimate regulatory interest in controlling the sale and marketing of alcohol, have been 

subjected to the measures. Similarly, the ordinance on Reyhan applies to all 

manufacturers which use the Reyhan concentrate.128 Therefore, Respondent submits that 

there is no discrimination against Claimant as neither of the measures are directed solely 

at Claimant. 

CONCLUSION 

97. In view of the above, Respondent submits that the measures adopted are linked to 

legitimate regulatory concerns and therefore are not unreasonable. Further, since they 

apply uniformly to all appropriate comparators, there has been no violation of the 

principle of non-discrimination under the BIT. 

V. THE ARREST OF MESSRS GOODFELLOW AND STRAW DOES NOT MERIT THE AWARD OF 

MORAL DAMAGES. 

98. Respondent submits that the Tribunal has no reason to award moral damages for the 

arrest of the FBI executives. This is because first, there is no breach of the full protection 

and security standard due to the arrest [A]. Second, there are no exceptional 

circumstances which merit the award of moral damages [B].  

[A] THERE IS NO VIOLATION OF THE FULL PROTECTION AND SECURITY STANDARD. 

99. Respondent submits that the treaty protection of full protection and security is available 

only to investments [1]. Even if the protection was available to the investors, mere 

infraction from procedural law during the criminal investigation does not result in a 

treaty breach [2]. 

[1] BIT accords protection to only to investments by investors. 

100. The principle of good faith and effet utile of interpreting the treaty can be served by 

abiding by the principle of pacta sunt servanda.129 Since, the full protection and security 
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clause in the BIT contemplates protection from measures which are in connection with 

investments by investors,130 an allegation of a breach cannot be made in respect of a 

measure affecting the investor. 

101. In the case of United Mexican States v. Cargill Inc.,131 it was argued that where Article 

1105 of NAFTA requires that each Party accord to investments of investors of another 

Party fair and equitable treatment and full protection and security, the benefit of Article 

1105 accrues only to investments and not to the investors. However, the tribunal in the 

aforesaid case held that the investor could bring a claim because of the presence of 

Article 1116,132 in all other cases, the causal link respecting a breach of Article 1105 can 

only be between the treatment in question and the investment.133  

102. In the present case, the BIT does not contain a provision to accord such a right to 

investors. Art.2(1)(b) states that investments by investors shall be accorded full 

protection and security. Hence, the investor is precluded from alleging a breach of the 

standard.  

[2] In any event, non-compliance with domestic procedural law does not give rise to a 

breach of treaty obligation. 

103. Although the norm of full protection and security generally entails the protection of the 

investor and its investment by the police,134 any illegal behaviour by an investor is likely 

to have consequences and the same is liable to be punished within the domestic criminal 

justice system.135 However, any breach of procedural safeguards provided by national or 

international law in the context of a criminal investigation or prosecution does not give 

rise to the breach of a treaty obligation.136 In other words, a breach of domestic law does 

not in itself amount to a breach of international law.137  

                                                 
130 Art.2(1)(b), BIT. 

131 UMS, para.75. 

132 Ibid, para.77. 

133 Pope & Talbot, para.71. 

134 Sempra. 

135 Fraport.  

136 Rompetrol. 

137 Total. 



 

28 

 

104. While in the present case applicable law may not have been entirely complied with 

during their arrest and detention,138 the same does not lead to a breach of full protection 

and security. Furthermore, no damage was caused to the Claimant by this detention and 

for this reason, it is submitted that Claimant’s request for moral damages be dismissed. 

CONCLUSION 

105. In light of the ordinary meaning of the BIT, investors cannot be afforded the treaty 

protection of the full protection and security standard. Moreover, not adhering to the 

procedural law in the course of the investigation does not result in a breach of the 

standard. Therefore, Claimant cannot claim a breach of full protection and security. 

[B] IN ANY EVENT, THERE ARE NO EXCEPTIONAL CIRCUMSTANCES WHICH MERIT THE AWARD OF 

MORAL DAMAGES. 

106. Moral damages can only be awarded in exceptional circumstances.139 The tribunal in 

Lemire, formulated three tests to be satisfied in order to establish the presence of 

exceptional circumstances, without the fulfilment of which, no claim for moral damages 

arises.140 

107. Respondent submits that the three tests are not satisfied in the present instance. First, the 

two executives of FBI, Messrs Goodfellow and Straw, did not suffer any physical harm 

or ill-treatment at the hands of the police officers [1]. Second, there is no evidence that 

there was loss of credit or reputation. Moreover, the cause and effect were not grave and 

substantial [2]. Additionally, no fault can be attributed to the government for the release 

of the video [3]. 

[1] The FBI executives did not suffer any physical harm. 

108. Notably, tribunals in the past have mostly declined to award moral damages as it requires 

a very high threshold to establish the exceptional circumstances.141 Physical duress 

would constitute an existence of exceptional circumstances which justifies the award of 

moral damages.142  
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109. Respondent represents that although Messrs Goodfellow and Straw were detained by the 

police in the Freecity International Airport, the detention did not result in causing them 

any physical harm.143 The situation at hand does not show any physical threat or 

intimidation by the police. Therefore, the situation does not meet the requirements of the 

first test. 

[2] There is no evidence of reputational damage. 

110. Compensation is not awarded for reputational damage and loss of business opportunities 

where there is no sufficient evidence to show that such damage was caused by the illegal 

acts.144 Reputational damage caused to an investor may be evidenced by increased 

financing costs for its continued business activities, and the loss of business opportunities 

which may be directly attributed to it.145 

111. In the present case, there is no evidence to support the view that any loss suffered by the 

investor in terms of revenue or sales is as a result of the arrest. Also, damages that are 

recoverable in law are those that are non-speculative and that which have actually 

materialized.146 Therefore, a purely discretionary award of moral solace should not be 

entertained as a proxy for the inability to prove actual economic damage.147 

112. The third test which requires the circumstances to be grave and substantial is not 

fulfilled. This test has been met in cases where the impugned acts had substantially 

affected the physical health of investors and their reputation.148 However, the two FBI 

executive’s predicament cannot be compared to the injury caused by armed threats, by 

the witnessing of deaths or by other similar situations in which tribunals in the past have 

awarded moral damages.149 Therefore, the present circumstances do not meet the 

threshold of exceptional circumstances. 

[3] No fault can be attributed to the Government for the release of the video. 
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113. Fault plays a part in determining issues regarding the award of moral damages.150 There 

have been instances where a tribunal has rejected the claims because it had not found that 

the adverse press coverage of the events was fostered deliberately or that it was the 

result of actions attributable to the government.151 Likewise, in the present case, it has 

been claimed that the police had apparently passed on a video of the detention of the two 

executives.152 However, there is no proof of the veracity of the claim. Thus, Respondent 

submits that it was not responsible for the press campaign against the investor, especially 

in light of past instances where the competitors of FBI were known to have sponsored 

several analytical programs on Ruritania’s most popular TV channels.153  

CONCLUSION 

114. In view of the above, the extraordinary test required for the recognition of separate and 

additional moral damages have not been met in this case as the executives did not suffer 

any physical harm or a loss of reputation. Further, the effect of the arrest was not grave 

and substantial. Thus, the situation does not warrant the award of moral damages. 

VI. THE LOSS OF SALES BY CLAIMANT’S SUBSIDIARIES LOCATED OUTSIDE OF RURITANIA 

TO FBI DO NOT CONSTITUTE A RECOVERABLE ITEM OF DAMAGE. 

115. Respondent submits that the loss of sales of Claimant’s subsidiaries does not constitute a 

recoverable item of damages. This is because the sales do not constitute an ‘investment’ 

[A]. Alternatively, even if the sales amount to an investment, it is not a recoverable item 

of damage [B]. 

[A] THE SALES OF CLAIMANT’S SUBSIDIARIES DO NOT CONSTITUTE INVESTMENT.  

116. Respondent submits that sales of the subsidiaries does not result in an investment as it is 

a purely commercial contract [1]. The BIT definition of ‘investment’ requires returns to 

be reinvested, which means the sales do not fall within the definition [2]. 

[1] Investment does not include a conventional sale and purchase contract. 
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117. The term ‘investment’ does not mean ‘sale’.154 Purely commercial transactions, such as 

contracts for the sale of goods are not intended to fall within a tribunal’s jurisdiction as 

they do not constitute investment.155 Thus, the supplier’s outlay of money in performing 

a contract for the transboundary purchase and sale of goods does not constitute an 

‘investment’.156 For a contract to be deemed as an investment, the test of contribution, 

duration and risk must be satisfied.157  

118. In the present case, the subsidiaries supplied material to FBI.158 Nonetheless, the same 

does not amount to contribution since the supply results in a mere transfer of title over 

goods in exchange for full payment.159 The subsidiaries did not have a prior history of 

supplying material to FBI.160 Further, the risk of non-performance arising out of a 

contract is purely commercial.161 Hence, the test is not satisfied and the supply of 

material by the subsidiaries stands as a commercial transaction. 

[2] The definition of investment does not include non-reinvested returns. 

119. The BIT definition of an ‘investment’ includes ‘returns which are reinvested’.162 

Consequently, ‘non-reinvested’ returns cannot be included in the concept of an 

‘investment’ and be protected under the BIT.163 This interpretation is fully in keeping 

with the spirit of a BIT and is equivalent to an interpretation in good faith. Thus, whether 

or not ‘expected returns’ can be defined as an investment under the BIT depends on 

whether returns are expressly covered under the BIT.164 

120. Expected returns which determine the investment sale value are taken into account in 

case of a sale of the investment property, and thus have a meaning of their own.165 
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However, if the BIT definition requires returns to be reinvested in order to amount to an 

investment, Claimant cannot claim damages for loss of sales.  

 CONCLUSION 

121. Respondent submits that sales of the subsidiaries does not result in an investment as it is 

a purely commercial contract and hence, the claim falls outside the Tribunal’s 

jurisdiction. Moreover, the BIT definition of investment requires returns to be reinvested, 

which means that the sales would not fall within the definition. Therefore, loss of sales is 

not a recoverable item of damage. 

[B] ALTERNATIVELY, EVEN IF THE SALES AMOUNT TO AN INVESTMENT, IT IS NOT A 

RECOVERABLE ITEM OF DAMAGE. 

122. Respondent submits that even if the sales amount to an investment, it is not made by 

Claimant, as it is made by the subsidiaries located in a non-contracting state [1]. Further, 

if it is considered to be an investment, a mere reduction in the value of the investment 

does not amount to expropriation [2]. There is a distinction between the state’s regulatory 

action and regulatory expropriation, and compensation need not be paid for the former 

[3]. Additionally, even if damages were to be awarded, the same cannot be ascertained in 

the present case [4]. 

[1] The investment is not made by Claimant. 

123. The protection under the BIT is accorded to an investment which is made by and not 

merely held by investors of the other contracting state.166 Therefore, indirect investments 

would involve investing activity by a Claimant only if the investment is performed at the 

investor’s direction or through an entity subject to investor’s control.167  

124. Claimant made no contribution and took no action to constitute the making of an 

investment. Although, the supply was being made by subsidiaries which were held by 

Claimant, it did not actively contribute to the investment in any way. The investor is an 

asset management company,168 and had no role in supplying materials to FBI. Further, 

the investment was made by Claimant’s subsidiaries which were not located in either of 

the contracting countries and thus, cannot claim protection under the BIT. 
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 [2] Mere reduction in value of the investment does not amount to expropriation.  

125. An expropriation requires a very great loss or impairment of all of a claimant’s 

investment and the test to be applied to establish the same is whether the investment has 

suffered substantial erosion of value.169 Tribunals have rejected expropriation claims 

involving significant diminution of the value of a claimant’s property due to decreased 

revenues where the investor nevertheless retained ownership and control.170 Thus, the 

tribunal in CMS v. Argentina rejected a claim of expropriation where full ownership and 

control of the investment was retained by the investor, even though its value was reduced 

by more than ninety percent.171 Hence, interference with the investor’s ability to carry on 

its business is not satisfied where the business continues to operate, even if profits are 

diminished.172 

126. In the present case, Claimant is in full control over its branches and subsidiaries, even 

though they are experiencing diminished sales. Furthermore, Claimant’s subsidiaries 

form a global procurement network, which means that they supply material globally, and 

their business continues to operate. Hence, Claimant’s investment has not been 

expropriated as there is no substantial deprivation. 

[3] The measures taken by the Government of Ruritania are non-compensable.  

127. A non-discriminatory regulatory action aimed at protecting public welfare does not 

amount to expropriation.173 The principle that a state does not pay compensation for a 

regulation within the police powers of states forms part of customary international law 

today.174 Further, the government is not liable to pay compensation for a regulation 

which simply reduces the economic benefits of a company’s business.175  

128. The MAB Act was enacted to prevent an association between alcohol and a healthy 

lifestyle.176 This was done in exercise of Respondent’s legitimate regulatory power and 
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thus, did not amount to expropriation. Since the measures were taken for a public 

purpose and are non-discriminatory it does not require the government to pay damages. 

[4] If damages were to be awarded for loss of sales, it would be highly speculative. 

129. In order to ascertain the loss of sales, there needs to be a determination of lost profits.177 

However, loss of profits is recoverable only in exceptional circumstances where the loss 

is certain, and where the loss has already been suffered and established at the time of 

adjudication of the dispute.178 Lost profits of the investment can be determined with a 

degree of certainty when the expropriated entity has had a history of profitable 

operations or in other words, has operated for a sufficiently long time to establish a 

performance record.179 In Wena Hotels, where the investor had operated the hotel for less 

than eighteen months, it was held that there was no firm basis to determine profit.180 

Every investment entails a degree of risk and any losses that subsequently arise out of an 

inaccurate risk assessment should be borne by the investor.181  

130. Claimant’s subsidiaries mostly began supplying material to FBI only after Contifica 

Spirits acquired FBI.182 These subsidiaries have not operated for long and therefore 

cannot claim to have a track record of profitable business. Hence, their profits cannot be 

established for certain. Without any certainty in establishing lost profits, the calculation 

of damages for the loss of sales is inaccurate and grossly exaggerated. 

CONCLUSION  

131. Therefore, it is submitted that a loss of returns or profitability does not in itself amount to 

expropriation. Further, the measures are in exercise of Respondent’s regulatory power, 

and hence do not mandate the necessity of awarding compensation. Hence, even if 

damages were to be awarded, in the absence of information demonstrating a consistent 

history of profitability of the investment, it is not appropriate to arrive at a measure of 

damages. Thus, there is no reason for awarding damages for the loss of sales. 
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VII. REQUEST FOR RELIEF 

132. Respondent respectfully requests this Tribunal to find that: 

i. this Tribunal does not have jurisdiction over this dispute; 

ii. Claimant’s claims are inadmissible before this Tribunal; 

iii. Respondent has not expropriated Claimant’s investments; 

iv. Respondent has not breached its obligations under the BIT or international law; 

v. no moral damages should be paid for the detention of Messrs Goodfellow and Straw; 

vi. no compensation is required to be paid for the loss of sales to Claimant’s subsidiaries. 


