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STATEMENT OF FACTS 

 

1. The Claimant, Contifica Asset Management Corp., is a company incorporated in the 

State of Cronos and whose parent company is Contifica Enterprises Plc. The 

Respondent, the Republic of Ruritania, signed the Treaty for the Mutual Promotion and 

Protection of Foreign Investment (“BIT”) with the State of Cronos on 15 March 1997. 

2. FBI was Ruritania’s oldest and largest brewery, founded in 1928, whose most famous 

and popular brand is FREEBREW, with a special flavouring obtained from a local 

plant, Reyhan, traditionally sold in 0.8 l bottles.  

3. On 30 June 2008, as a consequence of an international tender, Contifica Spirits S.p.A., 

another company from the Contifica Group, incorporated in Posteriana, and the owner 

of FBI, the State Property Fund of Ruritania, signed a Share Purchase Agreement 

(“SPA”) in which the former acquired all shares in FBI for USD 300,000,000. Contifica 

Group made significant investments, which resulted in an increase of the brewery’s 

output of 30%.  

4. On 17 March 2010 the shares in FBI were transferred to the Claimant for the token 

amount of less than USD 5,000, because the company foresaw changes in the 

Ruritanian legislation: the transfer took place two months after the New Way party had 

won the majority in the parliament. Tougher regulations on alcohol were one of the 

main objectives of that party already during the electoral campaign. 

5. In fact, on 20 November 2010 the Ruritanian parliament adopted a more restrictive 

Regulation of Sale and Marketing of Alcoholic Beverages Act (“MAB Act”) for the 

sake of public benefit. The trading hours were limited to daytime, marketing at sports 

events and advertising on TV were forbidden, and all the brands of all the producers had 

to use the same colour and font of labelling. The MAB Act had been the subject of an 

extended debate before it was actually adopted by the parliament. 

6. On 15 June 2011 Human Health Research Institute (“HRI”), a government-funded 

institution in Ruritania, released a report according to which Methyldioxidebenzovat, an 

active chemical ingredient in the Reyhan concentrate, was claimed to expose the 

consumers of FREEBREW to higher risks of cardiac complications. 

7. The Ministry of Health and Social Security adopted an Ordinance on 30 June 2011, 

which introduced new labelling requirements for every product containing Reyhan 

concentrate. 
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8. On 20 August 2011 FBI contacted the Ministry of Health and Social Security informing 

it about the weak points of the HRI report and providing results of another report, which 

was, however, prepared by an expert the Claimant had chosen and paid to. The 

company also asked the Ministry to lift the labelling requirement, but the request had to 

be denied on 25 August 2011, because of the findings on the negative effects of 

Reyhan. 

9. On 1 December 2011 the Prosecutor’s Office of Ruritania launched an investigation 

against the executives of FBI and Contifica Group, Messrs Goodfellow and Straw, 

concerning presumed bribery of the State Property Fund’s officials. Both executives 

were informed about the ongoing criminal proceedings against them. Subsequently, they 

were detained in the Freecity International Airport on 23 December 2011, when they 

were about to board the plane to Prosperia. On 3 January 2012 Messrs Goodfellow and 

Straw were released and the criminal investigation was terminated on 20 June 2012. 
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SUMMARY OF ARGUMENTS 

 

10. JURISDICTION. The Respondent submits that this Tribunal lacks jurisdiction over 

Claimant’s claim for the following reasons. Firstly, the Claimant’s actions cannot be 

qualified as an investment under Article 1 (1) of the BIT, because the value of 

acquisition does not constitute the sufficient contribution pursuant to the “Salini test”. 

Secondly, the Claimant did not meet the criteria of an investor under Article 1 (3) of the 

BIT, because there is no link between an investment and investor, which means that 

CAM did not carry out an investment in active way. Furthermore, the Claimant did not 

perform control over FBI. Thirdly, if the Tribunal finds that there was an investment, it 

was made solely to gain access to protection under the BIT, wchich amounts to an abuse 

of process. In addition, the Claimant’s dispute with the State Property Fund of Ruritania 

may not be decided by this Tribunal, because Ruritania is not the party of the Share 

Purchase Agreement, hence it is not liable for the alleged non-performance of the 

agreement by the Fund. What is more, the Share Purchase Agreement refers the Parties 

to submit contractual claims to the International Chamber of Commerce. Therefore the 

Claimant is barred from bringing its submissions to this Tribunal. In the event that this 

Tribunal finds its jurisdiction over the Claimant’s submissions, the Respondent argues 

that the amicable settlement procedure was not exhausted, therefore the claim must be 

rejected. 

11. MERITS. If the Tribunal finds that it has jurisdiction and is to rule on the merits of the 

case, the Respondent submits that, firstly, it adopted new law for public purpose, which 

is a manifestation of its regulatory powers. This action did not violate the BIT and 

international standards of treatment. Changes in the sales of alcohol do not cause an 

expropriation effect. Due to that request for compensation is unfounded. Secondly, the 

Respondent submits that the investigation against the executives of the Claimant was 

carried out within the framework of the law and their detention did not breach any norm 

of international law, especially the full security and protection standard from Article 2 

(2) of the BIT. Thirdly, the Respondent submits that subsidiaries of the Claimant are not 

the Investor within the meaning of the BIT and the Claimant’s loss of sales does not 

constitute recoverable item of damages on the basis of the BIT.  
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ARGUMENTS 

 

PART ONE: JURISDICTION 

I.  TRIBUNAL IS WITHOUT JURISDICTION TO HEAR CAM’S CLAIMS AND 

IN ANY EVENT THEY ARE INADMISSIBLE 

1. This Tribunal does not have jurisdiction to hear Claimant’s claims and in any event they 

are inadmissible. It is uncontested that the Republic of Ruritania and the State of Cronos 

signed the BIT and it entered into force. The preamble of the BIT comprises that its 

purpose is to encourage and protect investments
1
. However, CAM’s investment is not a 

bona fide investment and constitutes an abuse of process. Even if the Tribunal rejects 

these statements, current dispute concerns the alleged breached of Share Purchase 

Agreement, not the BIT, and should be settled under the Rules of Arbitration of the 

International Chamber of Commerce. 

A. The acquisition by CAM of shares in FBI is not a bona fide investment and in any 

event it constitutes an abuse of process. 

2. Shares in FBI were originally acquired by Contifica Spirits S.p.A., a company 

incorporated in Posteriana, which is not a party to the BIT. Contifica Group, a parent 

company of Contifica Spirits S.p.A., made significant investment in development of 

FBI. In the beginning of 2010, the New Way party, standing for tougher regulation 

concerning alcohol, secured the majority in Ruritanian parliament. In the light of this 

circumstances, transfer of FBI’s shares to Contifica Asset Management Corp. is a 

classic example of the practice of “treaty shopping”. The Claimant did not act in good 

faith and violated the principle of the non-abuse of rights, and was therefore not a bona 

fide investor, which what constitutes an abuse of process.  

1. The CAM’s acquisition of shares is not an investment according to the “Salini 

test”. 

3. The Tribunal in Salini v. Morocco established the so-called “Salini test”, which 

comprises four criteria, whose fulfilment decides on the existence of an investment: 

contribution of the investor, certain duration of the project, existence of operational 

risk, and contribution to the host state’s development
2
.  

                                                           
1
 Exhibit no. 1 

2
 Salini v. Morocco, para. 52 
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4. Firstly, the Claimant did not make any contribution to the investment. A contribution is 

“the commitment of the investor, which may be financial or through work”
3
. What is 

more, during works under ICSID Convention there appeared a proposal to regard as an 

investment such operations which are valued over USD 100,000. Such restriction was 

finally rejected and left to Tribunal insight.
4
 No such actions appeared in the Claimant’s 

conduct. The FBI’s shares were originally acquired by Contifica Spirits S.p.A., which 

manages the alcohol beverages production assets of the Contifica group. What is more, 

the value for which the Claimant acquired shares from Contifica Spirits S.p.A, namely 

10,000 Ruritanian pounds, is a token amount in the light of the fact that FBI’s shares 

were valued at over USD 300 million.
5
 That emphasises fictitiousness of the Claimant’s 

alleged investment. 

5. Moreover, the most significant investment in FBI, which made increase of the output of 

the brewery by 30%
6
, was made by Contifica Group before its acquisition by the 

Claimant. Therefore the Claimant cannot lay claim to it. Hence, the accusations of 

alleged breach of its right arising out from this investment are inadmissible.  

6. The second condition, which has to be fulfilled to recognize the Claimant’s operations 

as an investment is certain duration of the project. The doctrine points out that an 

investment should last minimum from 2 to 5 years.
7
 The Claimant acquired the shares in 

FBI on 17 March 2010.
8
 On 10 December 2011, the Claimant wrote to the President and 

the Minister of Foreign Affairs of the Respondent to point at the problem and the 

alleged breach of its rights.
9
 In the light of these facts, it comes to the open that the 

Claimant’s alleged investment had not lasted even two years before the dispute arose. 

7. What results from above argumentation, no contribution was made in alleged 

investment by the Claimant. Thus, any existence of operational risk and contribution to 

the host state’s development cannot be taken into account. 

8. The aforementioned argumentation unambiguously points out that the Claimant’s 

operations cannot be regarded as an investment. 

                                                           
3
Patrick Mitchell v. DRC, para. 27; Holiday Inns v. Morocco, as described Lalive; Amco Asia Corp. v. Indonesia 

4
 ICSID Document, p.34  

5
 Statement od Defense, para. 7 

6
 Statement of Claim, para. 8 

7
 Schreuer Article 25, pp. 318-493; Salini v. Morocco, para. 59 

8
 Statement of Claim, para. 9 

9
 Statement of Claim, para. 27 
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2. CAM is not an Investor in the meaning of Article 1 (3) of the BIT. 

9. Article 1 (3) of the BIT defines an Investor as “any entity which is established in 

accordance with, and recognised as a legal person by the law of that Contracting 

State(...)”
10

. The Claimant asserts that, under the BIT, the only relevant consideration is 

whether the Claimant is established under the laws of the State of Cronos. In accordance 

with Article 31 (1) of the VCLT a “treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose”
11

. Taking it into consideration, the 

term “investor” must be interpreted in connection with the term “investment” and also 

with the whole essence of the BIT, its object and purpose, not solely the literal wording 

of Article 1 (3). The strong link between those fundamental terms means that they 

cannot be considered as independent. Accordingly, proper interpretation of the term 

“investor” needs detailed analysis of “investment made by investor”. 

10. Article 1 (1) of the BIT points out that an Investment has to be “made by” Investor. In 

the Standard Chartered Bank v. Tanzania case, the Tribunal explained the meaning of 

the word “made” and the preposition “by”. The Tribunal said: “The preposition ‘by’ can 

indicate the relationship between subject and object when an active sentence is 

converted into a passive form. [...] In this formulation, the associated verb sheds useful 

light on the contemplated relationship between object and subject.”
12

 And “the verb 

‘made’ implies some action in bringing about the investment, rather than purely passive 

ownership.”
13

 Taking it into consideration, it seems to be obvious that the investment 

has to be made by investor in an active sense. 

11. In the light of the Tribunal’s argumentation presented in the case of Standard Chartered 

Bank v. Tanzania, the protection under the BIT requires an investment “made by”, not 

solely “held by” an investor. To perceive protection as an investor under the BIT, the 

Claimant should have “made” an investment in the active sense. It is additionally 

highlighted by the fact that the BIT does not use the verb “own” or “hold” in connection 

with an investment by or of an investor. Such active relationship between investor and 

investment reveals the investor’s contribution or control.
14
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12. The key element of foreign investment is control and foreign investment may also 

consist in shift in control and may not involve movement of capital
15

. The Tokios 

Tokeles case clearly indicated that the sole test of incorporation does not reflect the 

economic realities. In this regard, it is necessary to introduce a control test
16

. During 

acquisition in FBI, there was not any shift in control, because every action concerning 

FBI’s shares was decided by the executives of Contifica Group, which is proved by the 

Memorandum between the executives of Contifica Group.
17

 As professor Schreuer 

notes in TSA v. Argentina: “the better approach would appear to be a realistic look at the 

true controller thereby blocking access to the Centre for juridical persons that are 

controlled directly or indirectly by nationals of non-Contracting States(...)”.
18

 Since the 

acquisition of FBI’ shares by Contifica Spirits, every decision was made by the 

executives of Contifica Group. Even though Claimant did not make the financial 

contribution in FBI’s shares, it would be still regarded as an investor, if it controlled the 

FBI. No such control has appeared. Thus, CAM is not a true controller of the FBI’s 

shares, what comes to the open in a control test. 

13. The above argumentation is unambiguously pointing out that CAM cannot be regarded 

as an Investor. There was no Claimant’s activity in investing. The Claimant did not 

make any contribution to the alleged investment, whuch was proved in part A (1) and 

did not control FBI’s shares in an active and direct manner. Thus, the Tribunal is 

without jurisdiction to hear Claimant’s claims. 

3. The transfer was made solely for purposes of achieving further protection of 

investment and bringing the claim under the BIT (Treaty shopping), and is 

presumed as an abuse of process. 

14. The transfer of FBI shares constitutes a restructuring, which does not qualify as a 

protected investment under the BIT. An investment, which is made only to gain access 

to protection under the BIT, and to commence action against the Host State, to which 

the initial investor, Contifica Spirits S.p.A. was not entitled, is regarded as an abuse of 

process.
19

 To determine whether or not the Claimant made an investment which 

deserves protection, whole series of factors surrounding the alleged CAM’s investment 

must be taken under consideration as were taken in the Phoenix v. Czech Republic case. 
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15. First of all “treaty shopping” is not illegal and is not, in principle, prohibited under 

international investment law.
20

 It may be defined as “the process of routing an 

investment so as to gain access to a BIT where one did not previously exist or gaining 

access to a more favourable BIT protection”
21

. The purport of “treaty shopping” 

manifesta itself in fourth elements: the timing of the investment, timing of of the claim, 

the substance of the investment transaction and the true nature of the investment.
22

 

16. The timing of the investment is the first factor to be taken into account to establish 

whether or not the Claimant had attempted to get access to arbitration under 

UNCITRAL Arbitration rules.
23

 The alleged investment was made by CAM two months 

after the New Way Party had won the elections. The New Way Party’s anti-alcoholic 

platform was widely discussed in the media. Even though it is not demanded to follow 

the election campaign, notwithstanding the anti-alcoholic issues are in the scope of 

interest of FBI and its shareholders. Moreover, every reasonable company monitors 

events that could influence its future. 

17. The General Counsel, Mr Adam Straw, had observed those events, which is proved by 

the content of the Memorandum sent to the CEO, Mr Lucas Goodfellow, on 1 March 

2010.
24

 The Memorandum considers the various mechanisms of “achieving further 

protection of Contifica group’s investment in Ruritania.”
25

 Therefore it shows clearly 

that these measures had been taken into consideration in connection with the victory of 

the New Way Party in the elections. Memorandum reveals the true purpose of the 

transfer, which was to bring a claim under the BIT. The Claimant was therefore aware 

of the forthcoming restrictions, and thus the acquisition of the shares of FBI must be 

treated as a pretext to exploit the BIT between the State of Cronos and the Republic of 

Ruritania.  

18. The timing of the claim too needs to be considered to ascertain the overall situation. As 

was described above, a certain duration as one of the elements to be taken into account 

in determining the existence of an investment and “Tribunals seem to have regarded a 

period of two to five years as sufficient.”
26

 The time that passed after the restructuring 

until the moment the dispute arose clearly shows that the alleged investment was made 
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for the sole purpose of gaining access to arbitration. It amounts to an abusive 

manipulation of the BIT protection.  

19. The substance of the investment has also to be reviewed more closely. As mentioned 

above, the value for which the Claimant acquired shares from Contifica Spirits S.p.A. 

was symbolic, and did not constitute a sufficient contribution. The disproportion 

between the value of transfer, and value of acquiring the shares of FBI by Contifica 

Spirits S.p.A. was tremendous. To summarize, this factor proves that the Claimant’s 

operations were spurious. 

20. The true nature of the investment also raises doubts. It is indicated that except for the 

payment for shares no economic activity was either performed or even intended by the 

Claimant. As in the Pheonix v. Czech Republic case, “the whole operation was not an 

economic investment, based on the actual or future value of the companies, but indeed, 

simply a rearrangement of assets[...] to gain access”
 27

 to BIT protection. Moreover, the 

Claimant did not intend to make a genuine investment and did not plan to conduct 

economic activity, regarded as a contribution to development of Ruritania.
28

 

21. In the light of the aforementioned arguments only the moment of corporate restructuring 

is doubtful. The Claimant had acquired shares before the dispute arose. It is presumed 

that “[t]he validity of nationality planning [is] primarily dependent on the time of the 

restructuring in relation to the dispute. If the restructuring was undertaken early, i.e. 

before the outbreak of the dispute, the newly acquired nationality will be honoured. But 

a last minute change of nationality in the face of an existing dispute will be rejected.”
29

 

22. In the present case, however, the reconstructuring took place two months after the New 

Way Party’s victory. Since hard stance towards marketing and sale of alcohol was one 

of the widely publicized issues of the party’s election manifesto, hence, at the time the 

transfer occurred, the Contifica group had already anticipated that tougher regulations 

would be adopted in the near future. This fact must be treated as a fact “which really 

gave rise to the dispute”
30

 and which led the Claimant to believe that a future dispute 

might arise.  

23. It is worth to mentioning that “a situation of fact in regard to which a dispute is said to 

have arisen must be the real cause of the dispute”
31

. The forthcoming regulations 
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become a real cause of the dispute. In addition, “[T]he dividing-line occurs when the 

relevant party can see an actual dispute or can foresee a specific future dispute as a very 

high probability and not merely as a possible controversy. In the Tribunal’s view, before 

that dividing-line is reached, there will be ordinarily no abuse of process; but after that 

dividing-line is passed, there ordinarily will be”
32

.  

24. Therefore it is clearly an abuse for an investor to manipulate the nationality of a 

subsidiary company to gain jurisdiction under an international treaty at a time when 

the investor is aware that events have occurred that may negatively affect its investment 

and may lead to arbitration. Applying the fact approach, the key fact in this case is the 

moment when the New Way party secured the majority in Ruritanian parliament.
33

 The 

transfer took place after that event, and can be treated as an abuse of process. 

25. The Respondent respectfully asserts that this Tribunal lacks jurisdiction over CAM’s 

claim. In the event that the Tribunal decides that Claimant made the valid investment 

and that CAM was an investor in the meaning of the Article 1 (3) of the BIT, it is 

without jurisdiction to hear those claims as a result of invalid nationality planning. 

B. CLAIMANT’S DISPUTE WITH THE STATE PROPERTY OF RURITANIA 

MAY NOT BE DECIDED BY THIS TRIBUNAL. 

26. The Respondent respectfully asserts that this Tribunal would have jurisdiction over a 

breach of the BIT, whereas it does not have it in relation to contractual breaches. The 

present dispute is based on an alleged breach of the Share Purchase Agreement to which 

Ruritania is not a party. And in the event that there was a contractual breach, the 

relevant dispute settlement form is provided for in the SPA. 

1.  Ruritania is not liable for any alleged non-performance of the agreement by the 

Fund. 

27. The dispute has arisen from the alleged non-performance of the Share Purchase 

Agreement. The Respondent respectfully asserts that it is not a party to the said 

Agreement, which is a contract signed between the State Property Fund of Ruritania and 

Contifica Spirits S.P.A.
34

 The Fund is a state establishment with its separate legal 

personality
35

 and the Respondent is not liable for its actions. 
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28. Therefore the present dispute is not between the Claimant and the Republic of Ruritania 

but between the Claimant and the private corporation “State Property Fund of 

Ruritania”, which is the party to the Share Purchase Agreement. 

29. The Respondent respectfully asserts that both parties to the SPA, being professional 

undertakings, agreed that the law governing the contract shall be the law of the Republic 

of Ruritania
36

. That choice has to be considered as a conscious decision made by the 

parties. According to the lex specialis derogat legi generali rule, the provisions on the 

governing law established in the contract override the more general ones, i.e. those 

established in the BIT between Ruritania and the State of Cronos. 

30. The alleged breach of the Share Purchase Agreement is a contractual claim which is 

governed by the law of the Respondent. Even if there is an umbrella clause in the BIT, 

which is what the Claimant asserts, for the treaty violation to appear, there must first be 

a violation of the SPA. The Respondent respectfully asserts that it has not breached its 

obligations arising from the SPA. The burden of proof lies with the Claimant, as is 

confirmed by the actori incumbit probatio Roman rule, which is applied in different 

legal systems of internal law, as well as in international law
37

. Therefore in order for the 

umbrella clause to elevate the alleged breach of contract to a breach of the BIT, the 

former breach should be first proved by the Claimant. 

31. The Respondent respectfully asserts that this Tribunal does not have jurisdiction over 

the alleged contractual breach, because it only has jurisdiction in disputes between a 

Contracting State and an Investor of the other Contracting State, as it is the BIT that 

confers such powers to it
38

. 

2.  In any event, the arbitration clause in the Share Purchase Agreement refers the 

Parties to the International Chamber of Commerce. 

32. Respondent respectfully asserts that even if there was a breach of the Share Purchase 

Agreement, the breach would be purely contractual. As was already asserted, the 

governing law for contractual disputes is the Ruritanian law and the arbitration clause 

contained in Article 14 [Governing Law and Dispute Resolution] refers the Parties to 

dispute settlement under the Rules of Arbitration of the International Chamber of 

Commerce
39

. 
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33. As was held by the Tribunal in SGS v. Pakistan case, the investor is not permitted to 

seek redress of breach of an investment contract through international arbitration under 

a treaty
40

. The so-called umbrella clause, which would elevate a contractual claim to a 

BIT claim, would allow the investor to “nullify any freely negotiated dispute settlement 

clause in a State contract”
41

, therefore it should not be taken into consideration. 

34. In the event that an umbrella clause should be deemed to provide jurisdiction to an 

arbitration tribunal under the pertinent BIT, it has to be underlined that there is a 

different dispute settlement clause in the Share Purchase Agreement
42

. It refers the 

Parties to the Rules of Arbitration of the International Chamber of Commerce, and 

therefore this Tribunal does not exercise jurisdiction in the present dispute. 

35. This approach is confirmed by the SGS v. Philippines case, where there was a mutually 

agreed jurisdiction clause in the agreement concluded between the parties, referring 

them to settling any possible disputes at the Regional Trial Courts of Makati or 

Manila
43

. Such jurisdiction clause was perceived by the Arbitration Tribunal as a 

contractual stipulation binding on the parties. Therefore the Tribunal stayed the 

proceedings pending a decision on the amount due to be determined by the contractual 

forum
44

. 

36. Also Article II of Claims Settlement Declaration, concerning the settlement of claims 

between the USA and Iran, expressly excludes from the Iran-United States Claims 

Tribunal the claims arising under a binding contract providing for the sole jurisdiction 

of the competent Iranian courts
45

. 

37. The Tribunal in the BIVAC v. Paraguay case established its jurisdiction on the basis of 

an umbrella clause, but found that the claim was inadmissible because the parties had 

agreed to an exclusive jurisdiction clause in the contract, which cannot be overridden by 

the umbrella clause
46

. 

38. Acccording to a different view, the umbrella clause will only confer jurisdiction on the 

basis of the BIT, if the State acted in its capacity as a sovereign authority. That approach 

was confirmed by the tribunal in El Paso v. Argentina case, which distinguished 
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between the State as a merchant and State as a sovereign
47

, and limited the scope of the 

umbrella clause to actions de iure imperii
48

. 

39. The Respondent respectfully asserts that the alleged breach of contract is an act of a 

contractual nature committed by the State Property Fund of Ruritania, the party to the 

Share Purchase Agreement. As such it should be disputed in accordance with Article 14 

therein, i.e. under the Rules of Arbitration of the International Chamber of Commerce 

and that is why this Tribunal does not have jurisdiction over that issue. 

C. The requirement of Article 8 (1), to solve the dispute amicably is not fulfilled by 

Claimant in connection with Article 3 (3) of the UNCITRAL Arbitration Rules. 

40. In the event the Tribunal decides that the Claimant did not abuse the process or that its 

claim is under the jurisdiction of the Tribunal and the BIT protection, it is worth to 

emphasise that the Claimant did not satisfy the amicable settlement procedure 

originated from Article 8 (1) of the BIT.  

41. Article 8 (1) of the BIT states that “Disputes concerning Investments between a 

Contracting State and an Investor of the other Contracting State under this Treaty 

should as far as possible be settled amicably between the parties to the dispute. A 

dispute, which cannot be settled amicably within a period of three months from written 

notification of a claim by the Investor, shall be submitted to international arbitration if 

the investor so wishes”
49

. Parties of the BIT agreed that before a claim could be 

submitted to the Tribunal, a procedure of negotiations must be commenced. Exhaustion 

of amicable remedy is a procedural requirement under the BIT. Therefore if the 

Claimant desires to commence action under the BIT, the written notification of the 

claim is required to start the procedure of negotiations. 

42. The Claimant wrote to the President and the Minister of Foreign Affairs of the 

Respondent noting that the MAB Act and the labelling requirement with respect to 

FREEBREW constituted a de facto expropriation of its interest in FBI and breached 

Ruritania’s obligations under the BIT
50

. On 31 May 2012, Claimant again wrote to the 

President of Ruritania expressly invoking Article 8 of the BIT
51

. 
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43. However, under Article 3 (3) of the UNCITRAL Arbitration Rules 
52

 those letters did 

not satisfy the requirement of written notification, as they did not present a brief 

description of the claim and an indication of the amount involved, the relief or remedy 

sought and a proposal of settlement, or an offer to commence negotiations in the 

universally agreed meaning. Negotiations “may be viewed as a form of ADR, a clause 

to that effect will usually provide a “cooling off” period and prevent recourse to 

arbitration [...] before a certain time period has elapsed. It may be effective in focusing 

the parties’ minds on the advantages of settlement at the initial stages of the dispute 

rather than on the tactical advantages to be gained by commencement of proceedings. It 

must, however, be subject to a time limit to prevent a recalcitrant party from arguing 

that arbitration cannot be commenced because negotiations are continuing
53

. 

44. Therefore, the mentioned letters cannot be regarded as a written notification of claim, 

and that is why the 3 months cooling off period did not pass, thus the settlement 

procedure was not exhausted. 

45. To sum up, the claim must be dismissed by Tribunal, because the amicable settlement 

procedure was not exhausted, and the Claimant did not gain an access to submit its 

claims to Tribunal. 

 

CONCLUSION ON JURISDICTION 

46. The Tribunal is respectfully requested to find that it does not have jurisdiction over the 

Claimant’s submissions. Firstly, CAM’s acquisition of shares is not an investment 

according to the “Salini test”, because the amount payed in accordance to transfer is not 

a sufficient contribution. Secondly, the Claimant fails to qualify as an investor under 

Article 1 (3) of the BIT, because CAM is not investing in an active way, and fails to 

satisfy the control test. Thirdly, the Claimant made an investment solely to gain access 

to protection under BIT, which constitutes an abuse of process. Alternatively, if the 

Tribunal finds that it has jurisdiction over the Claimant’s submission, the claim itself is 

inadmissible because the Claimant did not exhaust the amicable settlement procedure 

under Article 8 (1) of the BIT. 
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PART TWO: MERITS 

I. Ruritania did not violate any of its obligations under the BIT or international law 

towards CAM by adopting the measures for the regulation of marketing and sale 

of alcohol and imposing further requirements for marketing and sale of 

FREEBREW beer. 

1. The Respondent implemented new regulations in order to protect the health of its 

population and they should be recognized as manifestation of regulatory powers of a 

State. It complies with its obligations under the BIT and international law. Upcoming 

changes in law were announced and known to the Claimant. The Respondent acted in 

good faith and what would be proved below, the Claimant is still able to use and benefit 

from its property. Due to that there are no basis for expropriation proceedings or 

compensation. 

A. The Respondent’s actions do not constitute the basis of expropriation proceedings. 

2. The Respondent and The State of Cronos adopted the BIT which says that “Investments 

by Investors of either Contracting State may not directly or indirectly be 

expropriated[...]”
54

 unless measures taken by a State are for the public benefit, not 

discriminatory and carried out under due process of law. But still, compensation is 

required
55

.  

3. The Claimant accused the Respondent of deprivation
56

 as a consequence of adopting the 

MAB Act. However, the accusation is groundless as long as: 1) the host State 

proclaimed that such measures would be taken in the interest of society, 2) an investor 

aware of soon changes tried to benefit from the situation and 3) the host State finally 

took actions in accordance with the announced changes
57

.  

4. Firstly, when the New Way party secured the majority in Ruritanian parliament it 

became clear that tougher regulations would be adopted soon since regulation of 

marketing and sale alcohol was one of the most broadcasted assumptions of the party’s 

campaign. Its position on this issue did not raise doubts
58

.  

5. The transfer of shares in FBI to CAM took place two months after all the described 

events had happened. What is more, those shares were estimated by the Claimant at 
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over USD 300 million but they were transferred for less than USD 5,000
59

. It proves the 

Claimant was aware of the situation in Ruritania and took steps against the Respondent 

on purpose
60

. Its acting may arouse suspicion that the Claimant is trying to take 

advantage of the issue and bring a claim under the BIT just to insure the risk normally 

connected with running a business
61

.  

6. Finally, the Respondent implemented new regulations in order to protect the health of 

its population. They aim to reduce alcohol consumption and are consistent with trends 

in countries around the world since similar solutions were introduced in many of them. 

For example in: Ireland
62

, Norway
63

, Thailand
64

 or Turkey
65

.  

7. New law coincides with changes announced earlier and the Respondent gave no 

commitments that such measures would be refrained from. Due to that, the accusation 

of expropriation is baseless and none of procedures should be implemented.
66

 

1. Taken measures are bona fide indications of regulatory powers of the State. 

8. Implementation of the MAB Act must be recognized as regulatory set of measures 

which have to be taken to protect citizens by providing security and public order. All the 

actions challenged by the Claimant are within the scope of any state’s police and 

regulatory authority. It is clear that significant values have to be protected at the 

expense of the others when there is a need to do so. It is commonly established that 

States could or even should initiate legal regulation with the aim of protecting basic 

values often indicated at acts of the highest-ranking in States
67

. 

9. Article 10 (5) of Harvard Draft Convention on the International Responsibility of States 

for Injuries to Aliens shows that if the actions are taken by instructed officials in order 

to guard public benefit or in the normal course of their duties, they cannot be treated 

unjustly
68

.  
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10. Concept of expropriation has to shelter Investors from abuse however it cannot prevent 

the Respondent from exercise of its regulatory power and limit its powers
69

. “The right 

to regulate is a basic attribute of sovereignty under international law”
70

 and cannot be 

considered as expropriation. 

2. Changes in law were forseeable. 

11. The Claimant knew the Respondent’s intent is to adopt new regulations which would 

restrict marketing and sale of alcoholic beverages what was indicated above. That is 

why it took advantage of implementation of the MAB Act and is trying to achieve its 

own goal. 

12. As it was said before, the New Way party has a firm postulate which met with 

electorate’s response. It was clear that new regulations would be introduced shortly. 

What is more, on 1 March 2010 authorities of Contifica Group were still wondering to 

which country transfer the assets and due to that they conducted some research among 

countries
71

. On 17 March 2010 shares in FBI were transferred to the Claimant
72

. It 

proves that both parties knew about upcoming law changes since they made a decision 

after obtaining information. 

13. What is more MAB Act is not the first document adopted by the Respondent, which 

concerns limitations on marketing or sale of alcoholic beverages. Since 1992, 

Ruritanian law had prohibited the sale of alcoholic beverages to persons under 21 as 

well as claims of positive health effects of alcohol
73

. In addition, general laws 

prohibiting deceptive marketing practices and regulating labeling of beverages apply to 

alcoholic beverages. Consistency in legislative activity is an expression of the position 

taken on the sale of alcoholic beverages. It is obvious that this policy of the State has 

been carried out for a long time, therefore it cannot be argued that such activity is 

directed only against the Claimant. 

a. The change in laws is based on report of Human Health Research Institute. 

14. FBI’s most famous brand of beer is FREEBREW which flavouring is produced from a 

local plant, Reyhan, which can only be found in Ruritania, and there is 0.8 g of 

Methyldioxidebenzoatin in 1g of Reyhan
74

.  
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15. On 15 June 2011 the Human Health Research Institute (“HRI”) released a report 

claiming that consumers of FREEBREW were exposed to a higher risk of cardiac 

complications because of Methyldioxidebenzovat, ingredient in Reyhan concentrate
75

. 

The research was based on analysis of data gathered from a controlled clinical study. 

16. On the other hand, the Claimant relies on a different report by an expert it chose and 

paid to
76

. However, the report fails to present any evidence that consumption of 

FREEBREW does not pose the risks identified in the HRI report. Still, such report 

should be considered as evidence by witness. 

b. The Ministry of Health and Social Security adopted an ordinance establishing the 

labelling requirement as a consequence of the HRI report. 

17. On 30 June 2011, the Ministry of Health and Social Security adopted an ordinance 

establish-ing the labeling requirement imposed on all products containing Reyhan 

concentrate including FREEBREW. During the procedure of regarding the issuance of 

it, the Minister must consider the evidence available and the degree of potential risks 

involved as well as alternative measures. The Parties agree that the Ministry of Health 

followed such procedure in adopting the ordinance on Reyhan
77

. 

18. The same practice is adopted by many countries, for example of cigarette in Australia - 

point-ing at the content of harmful substances
78

. Designation was intended to protect 

citizens and public health. Every potential consumer should be aware of what is the 

composition of the products and the risk of buying them. That is why it cannot be 

claimed that adoption ordi-nance was not justified and it is cause to compensation. 

19. Moreover, the Claimant alleges that new regulations were adopted without any 

consultations with FBI or other affected parties
79

. However, the Association of 

Alcoholic Beverages Producers and Importers (of which FBI is a member) submitted a 

memorandum to the Parliament arguing against adoption of the draft act, and its content 

was discussed in the parliamentary debate
80

. Regulatory activities were aimed at 

protecting the health of citizens and did not constitute a discriminatory measure. The 

measure has been implemented with respect to all products containing Reyhan. 
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B. New regulations do not result in expropriation. 

20. The Claimant challenged lawfulness of the MAB Act adopted on 20 November 2010 

and claimed that such measures constitute expropriation. Naturally, such actions could 

deprive Investor of its property but that effect is not noticeable in our case. 

21. Paragraph 103 of Metalclad Corporation v. Mexico case indicates that expropriation 

includes open deprivation, covert takings of property or even only incidental 

interference if the owner is deprived of the “use or reasonably-to-be-expected economic 

benefit of property”
81

. 

1. The Claimant is able to use and benefit from its property. 

22. Both the definition and the facts show that expropriation did not take place. The 

Claimant could not expect additional economic benefit since it knew about situation in 

Ruritania before it received shares from FBI. In other words, it can be accused of 

enforcing legal action such as bringing the claim under the BIT. 

23. Taking into account the risk connected with running a business, the argument that FBI’s 

sales dropped is insufficient. Investors have to be prepared for changes, especially those 

announced prior to the entry into force. 

24. Moreover, the Claimant has not been deprived of the use of property. Like the records 

of Ruritanian Trademark Office shows, the Claimant is constantly the respective owner 

of trademarks and trade dresses. It has still exclusive rights to use them and is deriving 

financial benefits from them
82

. 

25. Furthermore, the Claimant ran into financial problems and was forced to resort to loans. 

However, lenders did not enforce their security rights and agreed not to declare default. 

It means that assets are still owned by the Claimant, as they were not taken by banks or 

sold. Due to that it can still make use of it. The Claimant’s bad situation does not have 

permanent character and was possible to have been avoided if unfortunate 

management’s decisions had not had place. 

2. The establishment of MAB Act and ordinance do not require compensation. 

26. It is now established in international law that States are not obligated to pay 

compensation if they adopt regulations aimed at welfare of society in the normal 
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exercise of regulatory powers
83

. When there is no expropriation, compensation is not 

justified
84

.  

27. Furthermore, in line with Methanex v. USA and some annexes to Australian FTAs, it 

may be argued that a measure aimed at preventing the negative health effects constitutes 

an uncompensable, public purpose justified measure
85

. 

28. The amount of damages claimed by the Claimant is grossly exaggerated and 

unsubstantiated. What is more, in many civilized countries there are restrictions in force 

on the production and distribution of alcoholic beverages. 

C. MAB Act does not violate any of the Respondent’s obligations under the BIT or 

international law. 

29. The Claimant claims that the MAB Act was the main measure leading to expropriation. 

However, the Respondent introduced new regulations to address citizens’ problems with 

alcohol addiction and they should be perceived as a manifestation of State’s regulatory 

measures. Due to that it cannot be recognized as breach of obligations under the BIT, 

especially those arising from Article 4(1). 

30. The Respondent has accorded the Claimant fair and equitable treatment (“FET”) and did 

not breach its legitimate expectations since the Claimant had known about upcoming 

changes in Ruritanian law, which was proved above. FET is the minimum standard of 

the customary international law and it was abided by the Respondent. Implementation 

of the MAB Act should be recognized as regulatory powers of a State unless the 

measures amount “to an outrage, to bad faith, to wilful neglect of duty, or to an 

insufficiency of governmental action so far short of international standards that every 

reasonable and impartial man would readily recognise its insufficiency”
86

. The 

Respondent’s actions were lawful as an expression of its discretionary powers. 

31. In the context of international agreements, a state does not grant a particular right, 

benefit or privilege to its own citizens when new regulations are addressed to all 

entities, without exceptions. It means that measures taken by the State should be applied 

equally to all Investors regardless of their nationality
87

. Therefore, manifestation of the 

Respondent’s sovereign powers relating to the restrictions connected with the sale of 
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alcoholic products, does not affect standard of national treatment. MAB Act concerned 

all Investors and no privileges were provided. 

32. Due to that the Respondent fulfills its obligations under the BIT and international law. 

Indications of its discretionary rights should not be considered as unlawfully. 

 

CONCLUSION ON ISSUE I: 

33. All arguments show that there is no need to examine if the conditions indicated in 

Article 4(1) of the BIT were fulfilled seeing that expropriation proceeding is groundless. 

The Respondent took actions which were manifestation of its regulatory powers. The 

Claimant is still able to use and benefit from its property and does not have grounds for 

believing that the Respondent’s actions have expropriation effect.The measures adopted 

by the Respondent do not constitute a breach of the BIT or international law. 

34. New regulation was in accordance with the legislative procedure, preceded by research 

and consultation with representatives of organizations, of which FBI is a member. The 

change in the law was passed in good faith to protect public health and safety, which is 

the responsibility of each state. Therefore, the Claimant’s request for compensation is 

not justified. 

II. Moral damages may not in principle be awarded by the Tribunal to the Claimant 

for the arrest of Messrs Goodfellow and Straw, which did not constitute a breach 

of the Respondent’s obligation to provide full protection and security. 

35. The Respondent submits that moral damages may be awarded only in exceptional 

circumstances that have not been met in the present case. Furthermore, the Respondent 

respectfully requests the Tribunal to find that the Claimant and its officers did not suffer 

any form of damage due to the arrest and detention of Messrs. Goodfellow and Straw. 

The Respondent submits that for the reasons stated above the Claimant does not have 

the right to claim moral damages. 

A. Moral damages may only be awarded in exceptional circumstances. 

36. In the course of the following argument, the Respondent will show that moral damages 

may only by awarded in “exceptional circumstances”. It will refer to the case law where 

the mentioned matter was discussed, showing that this threshold was crossed in just two 

awards, both of which included military assault, a physical harrasment and other 

egregious acts of the state, both conducted in ill will towards the investor. 

37. First of all, the Respondent requests this Tribunal to find that moral damages are only 

awardable in “exceptional circumstances”. A demarcation line for awarding moral 
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damages is commonly accepted in international investment case law. Quoting the DLC 

v. Yemen tribunal: “a party may, in exceptional circumstances, ask for compensation for 

moral damages”
88

. 

38. This position was upheld in by the other tribunals that discussed the problem of 

awarding moral damages. The Tribunal in the Lemire v. Ukraine case stated that: “The 

conclusion which can be drawn from the above case law is that, as a general rule, moral 

damages are not available to a party injured by the wrongful acts of a State, but that 

moral damages can be awarded in exceptional cases (...).”
89

 In Siag and Vecchi v. Egypt 

the Tribunal stated that “the recovery of punitive or moral damages is reserved for 

extreme cases of egregious behaviour”
90

. The Respondent would like to point, that those 

rationales do not take place in the present case. Even if we recognize the arrest as an act 

of abuse of law, it for sure is neither extreme nor egregious. 

39. In DLC v. Yemen and Lemire v. Ukraine cases, tribunals referred to Lusitania cases as a 

major and leading example for “exceptional circumstances”, in that case Commision 

found that injuries inflicted which “result in mental suffering, injury to his feelings, 

humiliation, shame, degradation, loss of special position or injury to his credit and 

reputation” should receive compensation “commensurate to the injury”
91

. The 

Respondent finds it important to distinguish wrongful acts of a state from the 

“exceptional circumstances”, as pointed out by the Lemire v. Ukraine and DLC v. 

Yemen tribunals. The Respondent respectfully asserts that those cases differ from the 

present one. The scales of the injuries suffered by Messrs Goodfellow and Straw is not 

as severe as in cases quoted above. 

40. Exemplary exceptional circumstances that allow awarding moral damages were 

presented in DLC v. Yemen case, so far the only case in which tribunal decided to award 

moral damages in the pecuniary form. In DLC v. Yemen the tribunal held that Yemen 

should provide compensation to corporation for psychological suffering directly 

resulting from physical actions i.e. physical duress and other related measures of 

coercion, interference or intimidation conducted by army/police forces
92

. As the tribunal 

concluded in the award, the claimant was subject to what it describes as siege with 
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heavy artillery, and armed assault, an act of terror in its worst image
93

, suffered threats 

to the physical integrity of its investment
94

 and that the settlement agreement was 

imposed onto claimant under physical and financial duress
95

. None of such measures 

were applied to the Claimant’s executives. 

41. What is more, the tribunal found Yemen’s conduct as a malicious breach of the BIT, 

constituting a fault-based liability towards the claimant. What is important to point here 

is that actions of the Ruritania Enforcement Agencies did not constitute a malicious act 

towards the Claimant and its officers. 

42. In the Arif v. Moldova case the tribunal accurately pointed the reasoning behind such 

conduct – limiting awarding of the moral damages to “exceptional circumstances” or 

“egregious behaviour”, stating that every breach of contract or any wrongful act can 

lead to sentiment, frustration and affront with the victim
96

, a pecuniary award for such 

sentiment would have an tremendous impact on the system of contractual and tortious 

relations, distorting balance of risk allocation by creating financial advantages for the 

victim
97

. 

43. In Benvenuti &Bonfant v. PRC, the tribunal decided to award moral damages to the 

Investor in the amount of less than 8.000 Euro based on the fact that the measures to 

which the Claimant had been subject resulted in disturbance of its activities. By the 

disturbance the tribunal most likely referred to the occupation of the investor’s premises 

by the Congolese military. In Lemire v. Ukraine the Tribunal formed a test for the 

award of moral damages, which requires proof of mental suffering, substantive and 

egregious
98

 conduct by the state, both to the cause and effect – the Claimant failed to 

prove both. 

44. The Respondent submits that according to the existing case law Tribunal should not 

award moral damages to the Claimant due to the fact that circumstances surrounding 

criminal investigation of Messrs. Goodfellow and Straw cannot be regarded as 

“exceptional”. Secondly, the Respondent submits that Messrs Goodfellow and Straw are 

not the Investor in the meaning of the BIT. They are the executives of the Claimant, but 

it does not entitle them to claim for compensation for moral damages. What is more – 

the arrest result from the investigation which was carried under the Ruritania criminal 
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law, not the BIT, which does not apply to damages suffered by Messrs Goodfellow and 

Straw. Even if the applicable law was not entirely complied with during their arrest and 

detention – they cannot claim for compensation on the basis of BIT. 

B. The Claimant and its officers did not suffer any form of damage due to the arrest 

and detention of Messrs Goodfellow and Straw. 

45. The Respondent submits that the Claimant did not suffer any form of damage due to the 

actions surrounding arrest and detention of Messrs Goodfellow and Straw. Although 

Ruritania’s enforcement agencies did not entirely comply with the law during 

aforementioned actions, it did not result in any form of damage that could be regarded 

as “moral”. 

46. In Lusitania cases, an authoritive and famously cited precedent on this matter, 

adjudicated by the United States-Germany Mixed Claims Commision in 1923, Umpire 

Parker directly addressed the issue of moral damages, stating that “The one injured is, 

under the rules of international law, entitled to be compensated for an injury inflicted 

resulting in mental suffering, injury to his feelings, humiliation, shame, degradation, 

loss of social position or injury to his credit or to his reputation(...)”
99

. None of the 

above-mentioned happened to the Claimant. Criminal investigation and prosecution was 

aimed solely at Messrs. Goodfellow and Straw, regardless of their connection to the 

Claimant and its Investment. There is no evidence that the Claimant have been injured, 

either directly or indirectly, by the Ruritania’s criminal investigation. 

47. Furthermore, the Respondent alleges lack of responsibility for publication of security 

camera video in Free TV. Following the reasoning presented, in the Dix case, the 

American-Venezuelan Claims Commission found that “[g]overnments like individuals 

are responsible only for the proximate and natural consequences of their acts” and that 

“[i]nternational as well as municipal law denies compensation for remote 

consequences….”
100

 the Claimant’s submission in the Statement of Claim regarding 

passing of the video by the police is based solely on assumption unsupported by any 

evidence that would link Ruritania’s Enforcement Agencies to the act itself. 

48. What is more, the Respondent requests the Tribunal to find that Prosecutor’s Office’s 

statement has been made due to the rule of law and cannot be interpreted as an 

internationally wrongful act. 
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49. The Claimant failed to present any evidence of injury that would support its claims and 

it would be absurd to award damages where no evident injury was inflicted. 

Furthermore, following the reasoning of Umpire, it would be sensible that Messrs. 

Goodfellow and Straw would pursue their claims for incarceration in separate 

proceedings, either in national courts or adequate international institutions. 

C. Messrs. Goodfellow and Straw did not suffer any form of damage stemming from 

the Respondent’s actions. 

50. The Respondent urges this Tribunal to find that arrest and detention was performed 

without any form of harm or duress to Messrs. health or well-being
101

. Neither were 

they interrogated nor subdued to any form of harassment during their prosecution. 

51. The Respondent finds it important to point out the motivation of Ruritania’s 

Enforcement Agencies. Lack of communication on the Messrs. Goodfellow and Straw 

side caused confusion regarding their intentions. Considering the recent notification of 

the Prosecutor’s Office on the possibility of interrogation, their actions seemed to 

express an escape from Ruritania’s jurisdiction, most possibly driven by guilt. This 

motivation was clearly expressed by the public statement made by the Prosecutor’s 

Office
102

. Although Respondent’s actions were not entirely complying with the existent 

rule of law, they were conducted in good faith, concerning fair and just outcome of the 

criminal investigation. 

52. Prosecution of Messrs. Goodfellow and Straw did not entirely comply with existing 

law, that is an undisputable fact. However, due to the lack of damage to the FBI’s 

officers and due to lack of jurisdiction Respondent’s urges this Tribunal to find claims 

for moral damages inadmissable. 

 

CONCLUSION ON ISSUE II: 

53. The Respondent urges this Tribunal to dismiss claims for moral damages due to the 

facts that the circumstances surrounding arrest and detention do not meet the criteria set 

by the current case law regarding possibility of awarding moral damages. 

54. Furthermore no actual damage was suffered by the Claimant, who failed to present any 

evidence beyond raw facts and assumptions that an unprecised injury that should be 

awarded as “moral damage” was inflicted. 
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III. The loss of sales by the Claimant’s subsidiaries located outside of Ruritania to FBI 

does not constitute a recoverable item of damages. 

55. The Claimant’s subsidiaries are not the Party of the BIT, thus the protection from this 

international act may not extend to them. Moreover the Claimant and its subsidiaries do 

not form single economic entity and the Claimant cannot expand its claims over its 

subsidiaries. The Claimant failed to prove the cause-effect link between the MAB Act 

regulations and the damages suffered. Also the Claimant’s management was valid, 

which, by no means, is not the Respondent’s responsibility and did not take into 

consideration the economic risks, thus the damage suffered by the Claimant’s 

subsidiaries is not recoverable. 

A. The BIT applies to the Investor from State of Cronos and the arbitration clause 

also refers to Investor from that State. 

56. The protection of BIT is dedicated to the Investors from the State of Ruritania and from 

the State of Cronos only. The Claimant’s subsidiaries are not an Investor in the meaning 

of Article 1 (3) of the BIT. If then, the Claimant wants to broaden the BIT’s protection 

into its subsidiaries, it is necessary to prove that it is one subject, that they form one 

legal entity. The Claimant has the burden of proof, because: “The party alleging a 

violation of international law giving rise to international responsibility has the burden of 

proving the assertion”
103

. 

57. The “party having the burden of proof must not only bring evidence in support of his 

allegations, but also convince the Tribunal of their truth”
104

. The Claimant failed to 

prove that it forms single economic entity with its subsidiaries. The subsidiaries, 

however, more or less controlled by the Claimant, come from over 30 different 

jurisdictions and have different business goals. The subsidiaries have their own entity 

and managing plans, nothing much of them are addicted from the Claimant’s economic 

position, mostly they create their own business position and growth plan. Thus the 

protection of BIT does not refer to them. 

B. The Claimant and its subsidiaries do not form a single economic entity nor groups 

of companies. 

58. Oxford Handbook of International Investment Law, when dealing with the single 

economic entity definition, presents two approaches. One of them is: “the investment 

law approach, where arguably the focus is on the foreign investor and where an 
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‘economic identity’ between the foreign parent and the domestic subsidiary can be more 

easily assumed to exist”
105

. It can be easily seen that the main condition for an existing 

the single economic entity is that the subsidiary must be stated under domestic law, 

which is not happening in the present case, where none of the subsidiaries is stated in 

Ruritania. 

59. Even if we consider the Claimant as the foreign parent of the subsidiaries, we are 

disabled to observe domestic subsidiaries, because none of the subsidiaries is stated 

under laws of Ruritania. The fact that they are supplying the Claimant with bottles, cans 

etc. does not constitute single economic entity. 

60. As the International Court of Justice stated in Barcelona Traction case: “for although 

two separate entities may have suffered from the same wrong, it is only one entity 

whose rights have been infringed”
106

. However, the Claimant is trying to prove that not 

only two separate, but many entities have suffered from the same wrong, still there is 

the second part of the Tribunals sentence, which clearly defines, that only one entity’s 

rights might have been infringed. Thus the Claimant cannot expand its claims over its 

subsidiaries. The Claimant thus and its subsidiaries do not satisfy the conditions to 

render them as single economic entity 

C. The Claimant’s subsidiaries’ losses do not constitute recoverable item of damages. 

1. There is no causation between the Respondent’s actions and losses suffered by the 

Claimant’s subsidiaries. 

61. The US and German mixed Commision stated in 1923: “All indirect losses are covered 

provided only that in legal contemplation Germany’s act was the efficient and 

proximate cause and source from which they flowed”
107

. For the purposes of the present 

case, the Claimant should prove, that the loss of sales suffered by the subsidiaries are 

“efficient and proximately” caused by the Respondent. The connection between the 

MAB Act and the losses must be “clear and unbroken”
108

. 

62. This belief is approved in commentaries on Draft Articles on Responsibility of States 

for Internationally Wrongful Acts: “the subject matter of reparation is, globally, the 

injury resulting from and ascribable to the wrongful act, rather than any and all 

consequences flowing from an internationally wrongful act”
109

. Most of the damages 
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suffered by the Claimant’s subsidiaries do not come from the MAB Act regulations. 

Also: “The existence of actual damage will be highly relevant to the form and quantum 

of reparation”
110

. In the present case the actual damage is irrelevant to the compensation 

the Claimant is demanding, because the cause-effect link is not clear. 

63. However, the Claimant’s subsidiaries might have suffered item of damages, those are 

not recoverable, because there can be only one compensation for one wrong: But the 

mere fact that damage is sustained by both company and shareholder does not imply 

that both are entitled to claim compensation (see Barcelona Traction Case). Apart from 

the fact that the Claimant should not be compensated, even if this happened, 

compensation should not be paid to its subsidiaries, as long as the subsidiaries are not 

the part of the Claimant’s Investment. 

64. Contifica Enterprises Plc, which is the parent company of the group, has operations in 

over 30 countries
111

 (the whole group cannot be taken into consideration as one 

economic entity). None of the companies has been functioning under laws of Ruritania, 

thus none of them is empowered to claim compensation on the basis of BIT. The 

international investment law may not approve the situation, where only one company of 

the group is entitled to claim compensation on behalf of the BIT and expand that 

compensation on the rest of its subsidiaries. Especially, when the claiming company is 

not even the parent company of the group, like in present case, where the Contifica 

Enterprises Plc is the parent and the Claimant is not. 

2. The Respondent may not be responsible for the Claimant’s valid management. 

65. For what it is worth, it is important to show, that the Claimant’s subsidiaries were 

producing the forgoing products before FBI was acquired by Contifica Spirits
112

. FBI 

“produces a number of different brands of beer”
113

, so even when the HRI Report 

released and the MAB Act was implemented, it could concentrate on producing other 

brands of beer and bottling it into 0.5 l cans and bottles. 

66. It was the Claimant’s decision not to act so and the consequences are its loss of sales. It 

was the Board of Directors’ decision to partially suspend the production on 15 March 

2012
114

. And although the Claimant’s position, as the claim stated, was tragic, the 
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lenders agreed not to enforce their security rights, what shows, that the Claimant’s 

position is not abnormal and continuous, but temporary. 

67. In fact, the Claimant had other brands of beer like Rurilite or Hillmagore Stout
115

, so the 

question is, why the Claimant did not put an effort to promote those brands and chose to 

promote only Freebrew. It was unreasonable behavior and valid management for which 

the Respondent is not responsible. To avoid economic losses the Claimant should have 

had more areas of operations than just Freebrew. Even when MAB Act prohibited 

selling alcohol in 0,8 l. bottles, the Claimant could have been selling those beers in 

traditional 0,5 l. bottles. The Claimant could have operated in more areas than just 

Freebrew, but decided otherwise, thus suffered some losses. 

3. The Claimant’s managing directors were acting without taking into account the 

economic risks. 

68. “A damages award should ensure the investor is put into a risk/reward-wise equivalent 

position”
116

. A risk/reward equivalent position means, that to reward the Claimant, it 

has to prove, that the damages suffered does not come from usual economic risk, but 

strictly and directly from the Respondent’s actions. “Whenever a shareholder’s interests 

are harmed by an act done to the company, it is to the latter that he must look to institute 

appropriate action”
117

. Even if the MAB Act influenced negatively on the Claimant’s 

interests, it was the Claimant’s duty to “institute appropriate action” and when that 

actions did not effected as expected, it does not put the responsibility on the 

Respondent. 

69. “Parties [to the Bilateral Treaty] are not liable for economic injury that is the 

consequence of bona fide regulation within the accepted police powers of the State”
118

. 

MAB Act was a bona fide regulation implemented under due process of law, thus the 

Respondent cannot be responsible for the Claimant’s subsidiaries economic injury. 

70. The Investor should consider the business risk of its investment. The Tribunal stated: 

“the Tribunal made its own calculation of the amount of additional investments and then 

decreased that amount to account for what it considered Azurix should bear as part of its 

business risk”
119

. The Claimant had had the knowledge about Reyhan’s risky health-
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influence since 2005
120

 and did not invest anything to minimize the cardiac 

complications risk. 

71. The Claimant accuses the Respondent for its own mistakes. The Respondent cannot take 

the responsibility for the Claimant’s competitors’ behavior. Also the economic situation 

of the country is not the Respondent’s responsibility, thus it cannot be considered as the 

one, who breached its obligations under BIT. Thus the compensation should be 

decreased to none. 

72. Valid management is not the reason to put the responsibility of losses on the hosting 

state. The Claimant was able to predict changes in Ruritanian law. The New Way 

program has been widely discussed in the media during the course of the elections
121

. 

The Claimant was aware of Reyhan’s bad health influence. In consequence, a typical 

manager would have prepared their company for such changes, which the Claimant’s 

Board of Directors did not do. Thus, the responsibility is on the Claimant, not on the 

Respondent. 

73. This proceeding was approved by the doctrine: “all relevant parties in an investment 

dispute to be mindful of the risk in the first place, to look for risk minimization 

strategies, and when the risk materializes, to adopt prudent risk mitigation measures”
122

. 

The Claimant did not adopt none of risk mitigation measures, although it was aware of 

the situation and the necessary of taking some steps. 

74. There is no such practice to pay compensation if the investor did not apply any 

professional measures to minimize the risks. On this basis, Tribunal is entitled to reduce 

the compensation: “tribunals have felt entitled to substantially reduce compensation if 

they considered that the investor contributed substantially to risk or damage and did not 

apply professional due diligence”
123

. 

4. Item of damages suffered by the Claimant’s subsidiaries is not recoverable. 

75. As the Chorzów Factory case says: compensation should wipe-out all the consequences 

of the illegal act and reestablish the situation which would, in all probability, have 

existed if that act had not been committed”. This standard though, might be used only, 

when the injured party will prove, that the injuries were caused by the Respondent’s 
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actions. As the Tribunal stated in the Azurix v. Argentina case: the amount of loss or 

damage that is adequately connected to the breach
124

. 

76. First of all: none of the breach was made. Second of all, it is important to point, that 

several circumstances might have influenced the Claimant’s position, such as HRI 

Report, the TV advertisements, economic crisis. The Claimant failed to prove, that the 

Respondent is responsible for the damages the Claimant has suffered. 

77. As Oxford Handbook states: “it is in essence nothing but a secondary control 

mechanism to ensure that compensation does not lead to ‘double’ or ‘excess 

recovery’”
125

. The only goal of the Claimant is to gather as much as it can. It tries to 

gain double recovery – not only for losses it suffered, but also for its subsidiaries’ 

losses. In summa, no violations of BIT were made by the Respondent, the Claimant’s 

damages are not recoverable, thus, in particular, none compensation should be awarded. 

The Respondent cannot take responsibility for the Claimant’s valid management. There 

is no legal basis to consider the subsidiaries as one single entity with the Claimant. The 

damages suffered by the subsidiaries are doubtful and even if the subsidiaries suffered 

some item of damages, there is no cause and effect relation between the Claimant’s and 

subsidiaries’ damages. 

 

CONCLUSION ON ISSUE III: 

78. No compensation should be awarded to the Claimant nor its subsidiaries, because the 

Respondent did not breach any of the BIT or international law regulations. There is no 

proof that the Respondent’s actions caused the damages suffered by the subsidiaries. 

Also the State’s responsibility may not be expanded to complying with the valid 

management of the Investor and the economic risks. Item of damages suffered by the 

Claimant and its subsidiaries is not recoverable, thus no compensation should be paid. 

 

CONCLUSION ON MERITS: 

79. The measures implemented by the Respondent were for a justified public purpose. 

Changes in law are bona fide indications of regulatory powers of the State. Therefore, 

new regulations do not result in expropriation and do not violate any of the 

Respondent’s obligations under the BIT or international law. 

                                                           
124

 Azurix v. Argentina, para. 297 
125

 Muchlinski, Ortino, Schreuer, p. 1098 



32 

 

80. The circumstances surrounding arrest and detention do not meet the criteria set by the 

current case law regarding possibility of awarding moral damages. Furthermore no 

actual damage was suffered by the Claimant, who failed to present any evidence beyond 

raw facts and assumptions that an unprecised injury that should be awarded as “moral 

damage” was inflicted. 

81. The Respondent did not breach any of the BIT or international law regulations. The 

Claimant does not form single economic entity with its subsidiaries, thus the damages 

suffered by the Claimant do not entitle its subsidiaries to the compensation. For what it 

is worth, the damages suffered by the Claimant comes up from valid management and 

not taking the business risk into account. Item of damages is though not recoverable. 
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REQUEST FOR RELIEF 

 

82. The Respondent respectfully asks the Tribunal to find that: 

1. it lacks jurisdiction over the present dispute, because there is no investment nor an 

investor, and in any event, there was an abuse of process; 

2. in any event, the present dispute should be dealt with in accordance with the 

contractual arbitration clause, not the one in the BIT 

 

83. If the Tribunal finds its jurisdiction in the present case, the Respondent respectfully 

requests the Tribunal to find that: 

3. the Respondent’s actions do not lead to expropriation and violation of 

international standards of national, fair and equitable treatment and the 

Respondent complied with obligations under the BIT and therefore there is no 

basis for the payment of compensation; 

4. the Claimant and its executives did not suffer any form of damages due to arrest 

and detention of Messrs Goodfellow and Straw and that the executives are not 

entitled to claim for compensation for moral damages on the basis of the BIT and 

therefore that Claims for moral damages are inadmissible; 

5. the Claimant’s subsidiaries are not the Party to the BIT and the Claimant and its 

subsidiaries do not form a single economic entity, therefore the claims for 

compensation for the subsidiaries are inadmissible. 

 

 

 

Respectfully submitted on 22 September 2013 by 

 

KLAESTAD 

 

on behalf of the Respondent 

the Republic of Ruritania 


