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STATEMENT OF FACTS 

1. On 15 March 1997, the Republic of Ruritania (“Ruritania” or “Respondent”) and the 

State of Cronos entered into the Treaty of Mutual Promotion and Protection of Foreign 

Investment (the “BIT”).
1
 

2. During the financial crisis in 2008, the State Property Fund of Ruritania (the “Fund”) 

decided to sell Freecity Breweries Inc. (“FBI”) to a private investor in order to raise 

money.
2
  The Fund is a separate legal entity established by the Parliament of Ruritania.

3
  

On 30 June 2008, the Fund and Contifica Spirits, S.p.A. (“Contifica Spirits”), a fully 

owned subsidiary of Contifica Enterprises Plc (“Contifica Group”), entered into a Share 

Purchase Agreement (“Agreement”) providing for the acquisition of all shares in FBI for 

USD 300 million.
4
   

3. In January 2010, the New Way party secured a majority in Ruritania’s Parliament.
5
  The 

New Way’s hard stance toward the marketing and sale of alcohol was widely publicized 

during the election.
 6

  New Way was predicted to win the election.
7
 

4. On 17 March 2010, Contifica Spirits transferred all of its shares in FBI to the Contifica 

Asset Management Corp. (“CAM” or “Claimant”).  On the same day, the Claimant also 

acquired FBI’s intellectual property rights.
8
 

5. On 20 June 2010, a draft of the Regulation of Sale and Marketing of Alcoholic 

Beverages Act (“MAB Act”) was introduced to the Ruritanian Parliament.
9
  The MAB 

                                                           
1
 Statement of Claim, Para. 1. 

2
 Statement of Claim, Para. 6. 

3
 Clarifications, Para. 5. 

4
 Statement of Claim, Para. 7. 

5
 Statement of Defense, Para. 6. 

6
 Statement of Defense, Para. 6; First Clarifications, Para. 9; Second Clarifications, Para. 19. 

7
 Id. 

8
 Statement of Claim, Para. 9. 

9
 First Clarifications, Para. 26. 



TEAM LACHS 

 

2 

 

Act proposed the expansion of existing government regulations concerning the marketing 

and sale of alcoholic beverages that had been in place since 1992.
10

  The Association of 

Alcoholic Beverages Producers and Importers (“AABPI”), of which FBI is a member, 

submitted a memorandum opposing the MAB Act to the Ruritanian Parliament, which 

was discussed during the parliamentary debate.
11

  

6. On 20 November 2010, the Ruritanian Parliament narrowly adopted the MAB Act by 

207 to 193 votes.
12

   The MAB Act entered into force on 1 January 2011.
13

  

7. On 15 June 2011, the Human Health Research Institution (“HRI”) concluded a scientific 

study and released a report stating that consumers of one of FBI’s brands of beer, 

FREEBREW, were exposed to a higher risk of cardiac complication due to the presence 

of an active chemical ingredient in Reyhan concentrate in the beer.
14

 

8. On 30 June 2011, after following the proper administrative procedures and considering 

the available evidence, the Ruritanian Ministry of Health and Social Security (“Ministry 

of Health”) adopted an ordinance requiring that products containing Reyhan concentrate 

display warning labels for consumers, which entered into force on 15 July 2011.
15

   

9. On 20 August 2011, FBI contacted the Ministry of Health objecting to HRI’s study, and 

requesting that the labeling requirement be lifted pending further research.
16

  On 25 

August 2011, the Ministry of Health denied the request.
17

  

10. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced an investigation 

against Messrs. Goodfellow and Straw, executives of FBI and Contifica Group, after 

                                                           
10

 Statement of Claim, Para. 10-11; Second Clarifications, Para. 3. 

11
 Second Clarifications, Para. 15. 

12
 Statement of Claim, Para. 10-11; Second Clarifications, Para. 6. 

13
 Second Clarifications, Para. 5. 

14
 Statement of Claim, Para. 14. 

15
 Statement of Claim, Para. 15; Second Clarifications, Para. 5, 10. 

16
 Statement of Claim, Para. 17. 

17
 Id. 
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receiving information that they were involved in bribery of Fund officials in connection 

with the share purchase agreement.
18

  

11. On 10 December 2011, Claimant wrote to the Respondent alleging that the MAB Act 

constituted a de facto expropriation of the Claimant’s interest in FBI.
19

 

12. On 19 December 2011, the Prosecutor’s Office notified Messrs. Goodfellow and Straw 

that they may be summoned for questioning in early 2012.
20

  Four days later, on 23 

December 2011, Messrs. Goodfellow and Straw were detained at the Freecity 

International Airport while attempting to leave the state.
21

  Both executives were detained 

until 3 January 2012, when they were released without being charged.
22

  Ultimately, the 

Prosecutor’s Office terminated the investigation due to insufficient evidence.
23

 

13. On 15 March 2012, FBI’s Board of Directors partially suspended production due to 

declining revenue.
24

  Consequently, FBI failed to comply with financial covenants 

established by its creditors and lenders.
 25

  On 15 September 2012, lenders agreed not to 

declare default and enforce their security rights over FBI assets subject to being provided 

an additional security package.
26

 

14. On 31 May 2012, the Claimant wrote to the President of Ruritania invoking Article 8 of 

the BIT.
27

   Four months later, on 30 September 2012, the Claimant filed its Statement of 

Claim with the German Institution of Arbitration.
28

 

                                                           
18

 Statement of Claim, Para. 22. 

19
 Statement of Claim, Para. 27. 

20
 Statement of Claim, Para. 22. 

21
 Statement of Claim, Para. 23 

22
 Statement of Claim, Para. 25. 

23
 Id. 

24
 Statement of Claim, Para. 20. 

25
 Statement of Claim, Para. 21. 

26
 Statement of Claim, Para. 21. 

27
 Statement of Claim, Para. 27. 
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SUMMARY OF ARGUMENTS 

JURISDICTION. 

15. First, this Tribunal lacks jurisdiction ratione personae over the Respondent because the 

Fund is a separate legal entity distinct from the Republic of Ruritania, and the Fund is not 

directly controlled by the Respondent.  In addition, this Tribunal lacks jurisdiction 

ratione voluntatis, because the parties did not consent to jurisdiction.   

16. Second, alternatively, even if the Tribunal assumed jurisdiction ratione personae over the 

Respondent, it lacks jurisdiction ratione materiae under the BIT because the Claimant 

did not make a bona fide “investment” to trigger the BIT.  This constitutes an abuse of 

process.  Therefore, this Tribunal does not have jurisdiction to hear these claims.   

MERITS OF THE CLAIM. 

17. Third, the Ruritanian Parliament’s decision to regulate the marketing and sale of alcohol 

and the Ministry of Health’s decision to impose labeling requirements does not constitute 

an expropriation of Contifica Asset Management Corporation’s (“CAM’s”) investment 

and did not violate any provisions of the BIT or international law.   

18. Fourth, this tribunal may not award moral damages to the Claimant for the Respondent’s 

breach of full protection and security under the BIT stemming from the arrest of Messrs. 

Goodfellow and Straw.   

19. Fifth, the loss of sales by the Claimant’s subsidiaries located outside of Ruritania is not 

part of the investment, and therefore, is not a recoverable item of damages. 

 

 

 

                                                                                                                                                                                           
28

 Statement of Claim, Cover Sheet. 
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ARGUMENTS 

PART ONE: JURISDICTION 

20. This Tribunal lacks jurisdiction ratione personae, ratione materiae, and ratione 

voluntatis.  This Tribunal (I) lacks jurisdiction ratione personae and ratione voluntatis 

because the Fund, not the Respondent, contracted with the Claimant under the 

Agreement, and those parties did not consent to this Tribunal’s jurisdiction under the 

Agreement.  This Tribunal also (II) lacks jurisdiction ratione materiae because Contifica 

Spirits transferred its FBI shares to the Claimant in an attempt to “treaty shop,” and not to 

make a bona fide “investment” under the BIT.   

21. Under Article 23 of the UNCITRAL rules as administered by the DIS, the arbitral 

tribunal shall have the “power to rule on its own jurisdiction, including any objections 

with respect to the existence or validity of the arbitration agreement.”
29

  Similar 

international arbitration rules, such as those of the International Chamber of Commerce 

(“ICC”)
30

 and International Centre for the Settlement of Investment Disputes 

(“ICSID”),
31

 affirm the principle that the tribunal, itself, may decide whether it has 

jurisdiction over any given dispute.  Therefore, this Tribunal may conclusively decide 

that it does not have jurisdiction over these claims, and that these claims are inadmissible. 

I. THIS TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE AND 

RATIONE VOLUNTATIS 

22. This Tribunal lacks jurisdiction to hear this dispute because (A) the Respondent is not 

liable for any actions of the Fund, and (B) the parties have not or cannot consent to this 

Tribunal’s jurisdiction. 

A. The Respondent is not liable for any of the Fund’s actions 

                                                           
29

 UNCITRAL-DIS Rules, Art. 23. 

30
 ICC Rules, Art. 6(5). 

31
 ICSID Report 2006, Para. 20. 
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23. The Respondent is not liable for any of the Fund’s actions because it (1) is a separate 

legal entity from the Fund, and (2) the Fund may not assign or transfer any of its 

obligations to the Respondent under the Agreement. 

1. The Fund is a separate legal entity  

24. The Fund holds separate assets and liabilities from the Respondent that are not directly 

controlled by the Respondent. Therefore, the Respondent does not incur any liability for 

debts incurred by the Fund.
32

  In the event that the Fund is dissolved, all of the Fund’s 

assets and liabilities pass to the Respondent.
33

  Moreover, “[t]he Fund may [emphasis 

added] make periodic distributions to Ruritania,”
34

 but this function is discretionary.   

25. In addition, in the Agreement, both Contifica Spirits and the Fund agreed on the 

following choice of law provision: 

14. GOVERNING LAW AND DISPUTE RESOLUTION. 

14.1 This agreement shall be governed by the laws of the Republic of Ruritania 

[emphasis added].
35

 

 

26. In its examination of the Agreement, the Tribunal should use this law to interpret the 

contractual terms, because the contracting parties wrote the Agreement in this context.
36

  

Importantly, under Ruritanian law, “the Fund is a separate legal entity with its own legal 

personality.”
37

  The Agreement therefore incorporates Ruritanian law, and defines the 

Fund as a separate and distinct legal entity from the Respondent.   

27. Organs of the state act as the state itself, “whether the organ exercises legislative, 

executive, judicial or any other functions.”
38

  The organs of the state specifically include 

                                                           
32

 Statement of Defense, Para. 11. 

33
 First Clarifications, 21 June 2012, Para. 5. 

34
 Id. 

35
 Share Purchase Agreement, Sec. 14.1. 

36
 Eureko Dissenting Opinion, Para. 5. 

37
 Statement of Defense, Para. 11. 

38
 ILC Articles, Art. 4.1. 
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“any person or entity which has that status in accordance with the internal law of the 

State.”
39

   Certain actions may also be attributed to the state where a person or entity is 

“empowered by the law of that State to exercise elements of the governmental 

authority,”
40

 or if it is, “acting on the instructions of, or under the direction or control of, 

that State in carrying out the conduct.”
41

 

28. In the present case, the Fund is not an organ of the Respondent because Ruritanian law 

asserts the separate legal identity of the Fund, the Respondent did not assert ownership 

over FBI, and the Fund ultimately made its own discretionary decision to sell FBI.  The 

Fund—and not the Respondent—owned FBI,
42

 the Fund held these assets separately from 

the Respondent,
43

 and the Fund signed the actual Agreement.
44

 

2. The Fund may not transfer any of its obligations to the Respondent 

29. The Agreement further contains a non-assignment clause that limits the transfer of such 

obligations from the Fund to the Respondent: 

11. ASSIGNMENT 

11.1 Neither Party may assign any of its rights or obligations under this 

Agreement [emphasis added], except that the Purchaser [Contifica Spirits] may 

assign all of its rights and obligations under this Agreement by way of 

substitution to any company, which is a member of the Contifica Group.
45

 

 

30. Within the Agreement, each party must refrain from assigning its obligations to any other 

party, other than the one permitted “substitution” between the various Contifica Group 

companies.  Therefore, the Respondent could not incur liability through the actions of the 

Fund. 

                                                           
39

 ILC Articles, Art. 4.2. 

40
 ILC Articles, Art. 5. 

41
 ILC Articles, Art. 8. 

42
 Statement of Claim, Para. 5-6. 

43
 First Clarifications, Para. 5. 

44
 Share Purchase Agreement. 

45
 Share Purchase Agreement, Sec. 11. 
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31. Moreover, Contifica Spirits is “a company incorporated under the laws of Posteriana.”
46

  

The Agreement allowed Contifica Spirits to assign all of its rights and obligations “under 

this Agreement by way of substitution [emphasis added] to any company, which is a 

member of the Contifica Group.”
47

  Posteriana does not have recourse to jurisdiction in 

this Tribunal, because it does not have a BIT with the Respondent.
48

  Similarly, 

Prosperia, where parent company Contifica Group is incorporated, has not entered into a 

BIT with the Respondent.
49

 

32. A state action may not breach an international obligation, if, at the time of the act, the 

state was not bound by that obligation.  An act of a state “does not constitute a breach of 

an international obligation unless the State is bound by the obligation in question at the 

time the act occurs.”
50

  Even assuming, arguendo, that the Fund’s actions were 

attributable to the Respondent, the Respondent did not have any obligation to the 

Claimant at the time of the MAB Act’s passage.   

33. Consequently, Contifica Spirits may not transfer its purported rights to have recourse to 

the Cronos-Ruritania BIT, where it never had access to any BIT when it signed the initial 

Agreement.  The Agreement only provides that Contifica Spirits may substitute any 

company within Contifica Group for its own rights.  Thus, the Claimant does not have 

recourse to a BIT and may not invoke this Tribunal’s jurisdiction where the Respondent 

does not owe any obligation to the Claimant outside of the four corners of the Agreement. 

B.  The parties have not or cannot consent to this Tribunal’s jurisdiction 

34. Under traditional international law, when individuals and corporations wish to bring 

claims against the government, the government must give its consent by contract, 

                                                           
46

 Share Purchase Agreement. 

47
 Share Purchase Agreement, Sec. 11.1. 

48
 Statement of Defense, Para. 4. 

49
 Id. 

50
 ILC Articles, Art. 13. 
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bilateral or multilateral investment treaty, or in domestic foreign investment laws.
51

  

Here, even assuming that the Fund acts for the Respondent in the Agreement, the 

Respondent would only have conceded to the jurisdiction of the forum agreed upon in the 

Agreement (by contract).  Similarly, the Claimant owes an obligation to the Respondent 

to hold any disputes in that agreed-upon forum. 

35. The Philip Morris Brands tribunal explains the principle of consent in jurisdiction, noting 

that:  

The jurisdiction of the Centre and the Tribunal’s competence depend first and 

foremost on the consent of the Parties. The Tribunal shall exercise jurisdiction 

over all disputes that fall within the scope of the Parties’ consent as long as the 

dispute satisfies the requirements of the ICSID Convention and the relevant 

provisions of the BIT.
52

   

36. Consent of the parties to jurisdiction is a primary concern of tribunals.
53

  Similarly, 

disputes within any arbitration system should satisfy the jurisdictional rules under that 

system. 

37. The Respondent (1) did not consent to jurisdiction under the UNCITRAL rules as 

administered by the DIS in Germany, and (2) Claimant has an unfulfilled obligation to 

concede jurisdiction in Geneva under the Share Purchase Agreement.  Therefore, this 

tribunal should deny jurisdiction and find Claimant's claims inadmissible. 

1. The Respondent did not consent to jurisdiction under the UNCITRAL rules as 

administered by the DIS  

38. Prior to the commencement of these arbitration proceedings, the Fund agreed to an 

arbitration location (Geneva), and the governing rules for the arbitration (the Rules of 

Arbitration of the International Chamber of Commerce or “ICC Rules”) in its Agreement 

                                                           
51

 Bishop et al., at 2. 

52
 Philip Morris, at Para. 27. 

53
 Id. 
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with Contifica Spirits.
54

  The choice of law clause and arbitration provision certainly 

indicates the parties’ intent and consent to arbitrate any and all disputes in a particular 

forum that is not the present Tribunal. 

39. The Claimant brought this dispute before the current Tribunal, improperly utilizing the 

Ruritania-Cronos BIT under the UNCITRAL rules administered by the DIS.  The 

Respondent never consented to jurisdiction in this forum or under these rules. 

40. Importantly, the UNCITRAL rules pertaining to jurisdiction require consent of the 

parties
55

 and suggest that all parties include a specially phrased arbitration clause 

indicating that any disputes should be settled under the UNCITRAL rules, administered 

by DIS.
56

  The Agreement did not contain this specific language assigning arbitration 

proceedings to the DIS, or agreeing upon UNCITRAL rules.   

41. Under Article 35(2) of the UNCITRAL Arbitration Rules, administered by the DIS, the 

arbitral tribunal shall “decide as amiable compositeur or ex aequo et bono only if the 

parties have expressly authorized the arbitral tribunal to do so.”
57

  Article 35(3) further 

notes, “[i]n all cases, the arbitral tribunal shall decide in accordance with the terms of the 

contract, if any, and shall take into account any usage of trade applicable to the 

transaction.” 

42. The UNCITRAL rules further provide that:  

If the parties have not previously agreed on the place of arbitration [emphasis 

added], the place of arbitration shall be determined by the arbitral tribunal having 

regard to the circumstances of the case. . . Unless otherwise agreed by the parties 

[emphasis added], the arbitral tribunal may also meet at any location it considers 

appropriate for any other purpose, including hearings.
58
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55
 UNCITRAL-DIS Rules, Art. 35. 
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43. In the present case, the parties have previously agreed upon the location, rules, and 

format of the arbitral tribunal.  Their Agreement did not anticipate this forum or this 

Tribunal.   

44. Moreover, even assuming that the BIT between Ruritania and Cronos is applicable in this 

dispute, the BIT does not contain UNCITRAL's model arbitration clause.  Rather, the 

BIT offers the option between an ad-hoc tribunal under UNCITRAL rules, or “any other 

form of dispute settlement agreed by the parties to the dispute.”
59

  Where the BIT offers 

this choice to the Respondent, and where the parties agreed upon this in the Agreement, 

the Agreement-based jurisdiction must be favored and utilized. 

2. The Claimant has an unfulfilled obligation to concede jurisdiction in Geneva under the 

Agreement 

45. Whether this Tribunal finds that the BIT applies in this case, the Claimant still has an 

unfulfilled obligation to concede jurisdiction under ICC rules in Geneva in accordance 

with the Agreement.  The BIT between Ruritania and Cronos contains a clause that is 

commonly known as an “umbrella clause.”  In article 6, the BIT states that each 

Contracting State shall “fulfill any other obligations it may have entered into with an 

Investor or an Investment of an Investor of the other Contracting State.”
60

 

46. In turn, article 31(1) of the Vienna Convention on the Law of Treaties (“VCLT”) 

provides that a treaty shall be interpreted “in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose.”
61

  Therefore, no article of a treaty should be seen as dispensable.
62

  Treaty 

clauses should be interpreted as effective, rather than ineffective, in accordance with 

                                                           
59
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established international law.
63

  Each article in a treaty is meaningful and should be 

interpreted according to its plain meaning in the context of its “object and purpose.”
64

 

47. Given that the VCLT sets forth guidelines for the interpretation of treaty provisions like 

those in the present case, this Umbrella Clause must be interpreted correctly and 

according to its plain meaning, and object and purpose.  In Eureko v. Poland, the 

Tribunal’s award decision interpreted an Umbrella Clause that is virtually identical to the 

Ruritania-Cronos BIT.
65

  The BIT in Eureko stated that the Contracting Party, “shall 

observe any obligations it may have entered into with regard to investments of investors 

of the other Contracting Party.”
66

 

48. The Tribunal in Eureko v. Poland then went on to analyze the terms contained in that 

article, and their impact on the meaning of the umbrella clause: 

The plain meaning—the ‘ordinary meaning’—of a provision prescribing 

that a State ‘shall observe any obligations it may have entered into’ with 

regard to certain foreign investments is not obscure. The phrase, ‘shall 

observe’ is imperative and categorical.  ‘Any’ obligations is capacious; it 

means not only obligations of a certain type, but ‘any’—that is to say, 

all—obligations entered into with regard to investments of investors of the 

other Contracting Party.
67

 

49. The Tribunal also affirmed that it is well established that clauses “are to be interpreted so 

as to render them effective rather than ineffective,” as is the practice of the Permanent 

Court of International Justice and now the International Court of Justice.
68

   

50. Here, the Claimant seeks to avoid jurisdiction by invoking a BIT which contains an 

umbrella clause.  This umbrella clause points the Claimant back to the material and 

                                                           
63
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64
 Id. at Para. 246-249. 

65
 Id. at Para. 244.   

66
 Id. 

67
 Id. at Para. 246. 

68
 Id. at Para. 248. 



TEAM LACHS 

 

13 

 

substantive, jurisdictional provisions of the Agreement, under which the Claimant is 

obligated to submit any claims to a particular arbitral forum. 

51. The arbitration clause in the Agreement is also “exclusive,” meaning it is a “mandatory” 

forum, requiring that the dispute be held in the stated forum “and nowhere else.”
69

  

“Must” or “shall” are terms indicating that the parties intended an exclusive forum in 

their contract.
70

  Such exclusive forum selection clauses “preclude litigation in courts 

which would otherwise possess jurisdiction.”
71

 

52. The arbitration clause in the Agreement between the Fund and Contifica Spirits is 

exclusive, because it contains this word, “shall.”  Specifically, the Agreement states that: 

All disputes arising out of or in connection with the present Agreement shall be 

finally settled under the Rules of Arbitration of the International Chamber of 

Commerce by three arbitrators appointed in accordance with the said Rules seated 

in Geneva.  The arbitration shall be conducted in the English language.
72

 

53. Therefore, because the Claimant must obey its jurisdictional obligations under the 

Agreement, even assuming that the BIT applies, this Tribunal should deny jurisdiction 

over this dispute, and should rule that the Claimaint’s claims as inadmissible. 

III. THIS TRIBUNAL LACKS JURISDICTION RATIONE MATERIAE  

54. This Tribunal (A) lacks jurisdiction over the Respondent because the transfer of FBI 

shares to Claimant does not constitute a bona fide “investment” as defined in the BIT, 

and (B) the Claimant's conduct constitutes an abuse of process.  Furthermore, (C) this 

Tribunal should not assert jurisdiction ratione materiae, ruling these claims as 

admissible, because this would cut off the Respondent’s right to appeal. 

A.  Claimant’s receipt of FBI shares from Contifica Spirits did not constitute a bona 

fide “investment” under the BIT 
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55. Under the BIT, an investment is defined as: 

every asset which is directly or indirectly invested in accordance with laws and 

regulations of the Contracting State in which territory the Investment is made by 

Investors of the other Contracting State.
73

   

56. Moreover, “[e]ach party must act in accordance with good faith and fair dealing in 

international trade.”
74

 

57. The Tribunal in Phoenix Action Ltd v. Czech Republic defines “good faith:” 

The principle of good faith has long been recognized in public 

international law, as it is also in all national legal systems. This principle 

requires parties ‘to deal honestly and fairly with each other, to represent 

their motives and purposes truthfully, and to refrain from taking unfair 

advantage… ‘This principle governs the relations between States, but also 

the legal rights and duties of those seeking to assert an international claim 

under a treaty.  Nobody shall abuse the rights granted by treaties, and 

more generally, every rule of law includes an implied clause that it should 

not be abused. […]
75

 

58. Claimant did not “invest” in FBI because parent company Contifica Group and subsidiary 

company Contifica Spirits did not transfer the FBI shares in good faith.  They engaged in 

this transfer to take advantage of this Tribunal's jurisdiction under the BIT.  This is 

evidenced by the circumstances of the transfer. 

59. Contifica Spirits transferred its shares in FBI to Claimant two months after the New Way 

party took majority control of the Ruritanian Parliament.
76

  The transfer of shares in FBI 

took place on 17 March 2010.
77

  The MAB Act was introduced and became public record 

on 20 June 2010.
78

  The MAB Act was passed on 20 November 2010.
79
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60. The transfer took place for less than USD 5,000 (10,000 Ruritanian pounds), even though 

Claimant argues that the investment is worth USD 300 million.
80

 

61. The elections concluded in January 2010, whereas the transfer of shares in FBI took place 

on 17 March 2010.
81

  This is important because Contifica Spirits and the Claimant had 

time between the elections and the transfer in order to plan how to access the BIT.   

62. During the election, the New Way party widely publicized its strong position against the 

marketing and sale of alcohol.
82

  This position was discussed generally in the media, 

along with the New Way party’s plans to generally reduce alcohol consumption.
83

   

63. Moreover, at least one public opinion survey taken before the elections estimated that 

215-220 New Way party members would be elected to the Ruritanian Parliament.
84

  

Ultimately, 211 New Way party members were elected,
85

 allowing the party to gain 

majority control of the 400-person Ruritanian Parliament.
86

  Out of the 400 members of 

the Ruritanian Parliament, 207 voted for the MAB Act.
87

   

64. Given these facts, the Contifica Group knew well in advance of its March 2010 transfer 

that the New Way party had a strong anti-alcohol stance.  As such, it anticipated that it 

would need recourse to the BIT in order to bring a dispute against the Respondent.  This 

was the primary objective of transferring its ownership of FBI from Contifica Spirits to 

the Claimant. 

65. Where the purpose of such transfers is to gain “access to international jurisdiction,” and 

not to engage in commercial activity, tribunals will not consider these transfers a “bona 

                                                           
80
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fide transaction” under the BIT.
88

  In Cementownia v. Turkey, the Tribunal found that 

where transactions occur to gain access to an international forum “to which it was not 

entitled,” this would be an abuse of process.
89

  Such a transfer from the “domestic arena 

to the international scene would ipso facto constitute a ‘protected investment’—and the 

jurisdiction of BIT and ICSID tribunals would be virtually unlimited.”
90

  

66. In the immediate case, the Claimant is incorporated in Cronos,
91

 which has a BIT with 

the Respondent.  Contifica Spirits is incorporated in Posteriana,
92

 and Contifica Group 

(the parent company) is incorporated in Prosperia; both countries do not have a BIT with 

the Respondent.
93

  In addition, Contifica circulated a Memorandum which provides 

further insight into their motives for transferring FBI shares to the Claimant. 

67. In a highly confidential Memorandum dated 1 March 2010, the General Counsel for FBI, 

Adam Straw (“Straw”),
94

 noted that he had met with the Chief Executive Officer of FBI, 

Lucas Goodfellow (“Goodfellow”) in February of 2010, purportedly in order to discuss 

"further protection of Contifica Group.”
95

  Goodfellow is also an employee of Contifica 

Spirits and Contifica Enterprises, and Straw (General Counsel of FBI) is also on the 

Board of Directors of Claimant.
96

   

68. This Memorandum clearly contemplated the transfer of FBI shares to Claimant, for 

several reasons.  First, the Memorandum is dated 1 March 2010, and Straw noted that 
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“we may need to implement the restructuring quite quickly.”
97

  This was mere days 

before the transfer of shares took place on 17 March 2010 in Ruritania.
98

 

69. Second, the Memorandum discussed “protection of Contifica Group,” and the “need to 

transfer the assets to one of the Contifica group companies in a country which has an 

investor-friendly environment.”
99

  This language, and particularly the term “investor,” 

clearly references that the transfer to the Claimant sought to take advantage of a BIT in 

order to bring this claim.   

70. The three countries mentioned in the Memorandum—Cronos, the United States 

(Delaware), and Switzerland—all have BITs with the Respondent.
100

  Straw sought to 

look “at the advantages of each legal environment,” noting that they needed an “investor-

friendly environment.”
101

 

71. These facts, combined with the timeline of events as detailed above, and the minimal 

purchase price of the transfer, clearly suggest a bad faith transfer, not meant as an 

investment, but rather as an escape clause.  The transfer took place to gain access to a 

BIT and a new jurisdiction in which to bring its claims. 

B. The Claimant’s conduct constitutes an abuse of process 

72. Whereas good faith concerns pertain to jurisdictional concerns, abuse of process concerns 

pertain to admissibility standards.  Admissibility standards require that, “even if the Court 

has jurisdiction and the facts stated by the applicant State are assumed to be correct, 

[there are] nonetheless reasons why the Court should not proceed to an examination of 

the merits.”
102

  Importantly: 
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Despite the fact that neither the ICSID Convention, the ICSID Arbitration 

Rules, nor the UNCITRAL Arbitration Rules make explicit reference to 

the concept of ‘admissibility,’ it is generally admitted that the distinction 

between 'jurisdiction' and 'admissibility' also applies in investment 

arbitration, which is moreover confirmed by various arbitral decisions 

[…].
103

 

73. Abuse of process, generally, “rests upon the inherent power of the court to prevent a 

misuse of its procedures even though a party's conduct may not be inconsistent with the 

literal application of the procedural rules.”
104

  The Claimant has brought claims in this 

dispute because it has engaged in a transfer for the purpose of gaining access to an 

international jurisdiction under the BIT.  This constitutes an abuse of process. 

74. The abuse of BITs by multinational corporation-investors has become an increasingly 

pressing concern among states.
105

  Eric Brabandere notes that: 

In particular the alleged potential abuses of the system by foreign 

investors have caused certain distrust towards the existing system of direct 

access to investment arbitration. [Bolivia, Ecuador, and Venezuela 

disagree with this current system]. . . . [The question is how to improve the 

current system to avoid abuse]. . . . This is so, not in relation to the 

assessment of the conduct of the host State, but more importantly in 

avoiding abuses of the system of direct access to investment arbitration 

generally.
106

 

75. The abuses of the system have produced many negative policy outcomes.
107

  The purpose 

of BITs is to “intensify economic co-operation between the two Contracting States with a 

view to stimulate private enterprise” and more generally to encourage trade.
108

  These 

objectives simply cannot be achieved where investors abuse the BIT system. 
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76. Tribunals have affirmed that it is important to carefully examine investor motives to 

corporate restructuring, in order to avoid the abuse of the BIT system.
109

  Here, the 

Claimant seeks to gain access to a BIT between The Respondent and Cronos, where it 

originally did not have access to this BIT in its initial agreement.  The Claimant was only 

able to access the BIT upon receiving FBI shares through a last-minute transfer. 

77. This type of transfer is an abuse of process, because it abuses the BIT system in order to 

“treaty shop.”  Therefore, this Tribunal should deny jurisdiction and admissibility of 

these claims. 

C. This Tribunal should rule that Claimant’s claims are inadmissible 

78. The distinction between determining jurisdiction and determining admissibility in an 

arbitral dispute is a vast one, although “there is a twilight zone” between the two 

concepts.
110

  

79. It is important to distinguish between admissibility and jurisdiction, because admissibility 

may only be determined after the tribunal has asserted jurisdiction over the claim.
111

  

Essentially, jurisdiction pertains more to the forum of a claim, whereas admissibility 

pertains more to fairness and appropriateness of hearing a particular claim.
112

 

80. This distinction may result in a number of very important consequences for the 

Respondent.  This tribunal’s decision regarding jurisdiction is reviewable; a decision 

regarding admissibility is generally final.
113

  This tribunal should consider the impact of a 

potentially adverse decision upon the Respondent and its ability to appeal such a 

decision.   
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81. In the interest of preserving fairness in the arbitral proceedings, this Tribunal should 

decline admissibility of these claims at the onset.  The impact of this Tribunal’s decision 

has potentially irreversible affects on future proceedings. 

PART TWO: MERITS OF THE CLAIM 

82. The Respondent contends that (I) the regulation of the marketing and sale of alcohol was 

a valid exercise of police powers that does not constitute an expropriation of the 

Claimant’s investment or violate any provisions of the BIT or international law; (II) the 

Tribunal may not award moral damages to the Claimant on behalf of Messrs. Goodfellow 

and Straw because the Claimant has not suffered any moral damages; and (III) the loss of 

sales by the Claimant’s subsidiaries outside of Ruritania is not a recoverable item of 

damages as the subsidiaries were not part of the investment. 

III.  THE RESPONDENT’S REGULATIONS WERE IN COMPLIANCE WITH THE 

BIT AND INTERNATIONAL LAW 

83. The Respondent’s regulation of the marketing and sale of alcohol through the MAB Act 

and the Health Ordinance did not violate the BIT or international law.  First, (A) the 

Regulations do not constitute expropriation under the BIT or international law.  Second, 

(B) the Regulations do not violate the BIT’s fair and equitable treatment clause.  Third, 

(C) the Respondent did not breach the Share Purchase Agreement.    

A.  The Respondent’s Regulations do not constitute expropriation 

84. In the Statement of Claim, the Claimant argues that the cumulative effect of the 

Regulations constituted an expropriation of FBI in violation of article 4(1) of the BIT and 

international law.
114

  Article 4(1) of the BIT prohibits all forms of expropriation unless 

the state’s action is: (a) for the public benefit; (b) not discriminatory; (c) carried out under 

due process of law; and (d) against compensation.
115
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 1.  The Regulations do not constitute direct expropriation 

85. There are two types of expropriation: direct and indirect.  The principal difference 

between direct and indirect expropriation is whether the measure in question affects the 

foreign investor’s legal title to the investment.
116

  Direct expropriation occurs when a 

state effectuates the direct and deliberate formal taking of a foreign investor’s real or 

tangible property for the state or a state-mandated third-party.
117

   

86. In the present case, the Respondent’s Regulations are not direct expropriation because the 

Regulations do not affect the Claimant’s legal title to the investment.  The Claimant still 

holds legal title to FBI and its related assets, including both real and intangible property.  

Therefore, the Claimant cannot contend that the Respondent’s Regulations constitute 

direct expropriation.   

 2.  The Regulations do not constitute indirect expropriation 

87. Indirect expropriation occurs when a state carries out an action that substantially deprives 

a foreign investor of the use and value of an investment, even though the actual legal title 

of the asset remains with the investor.
118

  Tribunals consider three elements in order to 

determine whether a state’s actions amount to indirect expropriation: (i) the character of 

the host state’s measures;
119

 (ii) the degree of interference with the property rights; and 

(iii) the legitimate expectations of the investor.
120

 

i. The Respondent’s Regulations protect public health and safety 

88. Legitimate non-discriminatory regulatory measures for the purpose of public order and 

morality, protection of human health and the environment, or taxation are not 
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expropriatory.
121

  In fact, “generally recognized considerations” of “public health, safety, 

morals or welfare will normally lead to a conclusion that there has not been [an 

expropriatory] ‘taking.’”
122

  The evaluation of the “character” of the host state’s measure 

focuses on the action’s purpose, whether it is discriminatory, and the proportionality 

between the public interest it protects and the protection legally granted to investments. 

89. First, tribunals consistently affirm the principle that sovereign states have the inherent 

ability to exercise police powers in order to protect public interests from certain harms, 

even to the detriment of investors and investments.
123

  In Methanex v. United States, 

California banned a harmful gasoline additive that the Claimant produced, effectively 

destroying the entire local market.
124

  The Tribunal held that California’s ban of the 

gasoline additive did not constitute expropriation because it was a non-discriminatory 

regulation for the protection of human health and the environment.
125

   

90. In the present case, the Respondent’s Regulations protect public health and safety.
126

   

The stated purpose MAB Act is to curb alcohol addiction and protect youths from 

exposure to alcohol.
127

   

91. The potentially harmful effects of alcohol and beer are well documented.
128

  According to 

the World Health Organization (WHO), alcohol consumption causes numerous chronic 

and acute health effects, as well as contributing to widespread social, mental, and 

emotional consequences.
129

   Moreover, alcohol consumption causes 3.2% of deaths 
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globally.
130

  Consequently, the vast majority of states regulate alcohol to varying degrees 

in order to protect public health. 

92. The MAB Act merely expanded an already robust regulation regime in place to protect 

human health from the harmful effects of alcohol.
131

  Since 1992, Ruritania prohibited the 

sale of alcohol to people under the age of 21, made claims that alcohol had positive 

health effects illegal, prohibited the deceptive marketing practices, and regulated the 

labeling of all alcoholic beverages.
132

   

93. The MAB Act’s new measures are comparable with the way that other states regulate 

harmful substances like alcohol, beer, or tobacco for public health purposes.  The MAB 

Act’s prohibition on the marketing of any alcoholic beverages on television and at 

sporting events is a legitimate way to curb the exposure of youth to alcohol.  In fact, the 

WHO reports that 73% of states restrict or prohibit alcohol advertizing on television.
 133

  

The majority of states also restrict or prohibit alcohol signs and sponsorship of sporting 

events.  

94. The MAB Act also restricted when and where beer could be purchased in an effort to 

reduce alcohol addiction.  Approximately two out of three states regulate when and where 

people may purchase beer.
134

  Likewise, the MAB Act’s requirement that the trademark 

of the beer be written in the same font and color as all the other text on the label may 

make alcohol less attractive to youths.  Many countries have strict requirements over 

what information and text must be displayed on the beer labels and how it should be 

displayed.  States such as Australia are attempting to implement similar regulations for 

another harmful substance—tobacco products.   
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95. The MAB Act prohibited the sale of alcohol containers over .5L, which may help to 

reduce consumption and alcohol addiction in Ruritania.   Again, many states legitimately 

restrict alcohol to standardized bottle sizes for various reasons including to prevent 

consumer deception and simplify the collection of taxes.
135

 

96. Therefore, the MAB Act’s purpose is legitimate because it uses commonly accepted 

regulations to protect public health and safety. 

97. The Respondent’s Health Ordinance also protects public health and safety.  The Ministry 

of Health enacted the Health Ordinance after the results of a ten-year clinical study 

determined that people who consumed Reyhan were exposed to a higher risk of cardiac 

complications.
136

  Therefore, the purpose of the Health Ordinance’s requirement that 

FREEBREW contain a warning label is also for the protection of public health and 

safety. 

98. Second, in addition to analyzing the purpose of government measure, tribunals also 

assess whether or not the measure is discriminatory.  In Tecmed v. Mexico, Mexican 

authorities arbitrarily decided not to renew Tecmed’s long-term investment in a waste 

landfill.  The Tribunal explained that the principle that a legitimate exercise of state 

police powers could cause economic damage without being expropriatory was 

“undisputable.”  However, given the discriminatory character of the host state’s decision, 

the government’s action was expropriatory.
137

   

99. In the immediate case, the Respondent’s Regulations were not discriminatory.   None of 

the Regulations only applied specifically to the FBI.  Instead, the MAB Act’s provisions 

applied to either all alcohol—including spirits, wine, and beer—or all beers.  The 

provisions equally impacted all manufacturers regardless of nationality or any other 

criterion.  The Claimant argues that one of FBI’s three brands of beer, FREEBREW, was 

singularly affected by the bottle size regulation.  That provision applied to all alcohol 
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bottles, including wine and spirits, which frequently come in .75L containers and would 

therefore also have to make adjustments. 

100. Similarly, the Health Ordinance applied to any product containing Reyhan concentrate, 

including food, beverages, and consumer goods.  Therefore, the Respondent’s 

Regulations were not discriminatory. 

101. Third, tribunals also consider the proportionality of the state’s measure.  In LG&E v. 

Argentina, the Argentine government abrogated tariff guarantees made to the gas 

distributor LG&E.
138

  In determining whether Argentina expropriated the Claimant’s 

company, the Tribunal looked to whether the state’s measures were proportional to the 

public interest being protected and the protection legally granted to investments.
139

  The 

Tribunal explained that government measures having a social or general welfare purpose 

must be accepted without any imposition of liability against the state, “except in cases 

where the state’s action is obviously disproportionate to the need being addressed.”
140

 

102. In the present case, the Respondent’s Regulations were proportionate to the public health 

and safety need that the measures addressed, and gave due consideration to the 

protections guaranteed to investors.  The potential health and safety problems associated 

with alcohol and beer are of the utmost importance.  Nonetheless, the Respondent merely 

regulated the marketing and sale of alcohol and beer, it did not prohibit alcohol 

altogether.  The Regulations reflect the proper proportional relationship between 

protecting the public health interests and the rights of the investor.   

ii. The Respondent’s Regulations do not substantially interfere with the Claimant’s 

property rights 
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103. The second element tribunals consider in determining whether a governmental action 

constitutes indirect expropriation is the measure’s degree of interference with a foreign 

investor’s property rights.
141

   

104. Not every deprivation or devaluation of an investment is expropriatory.
142

  Substantial 

interference with a foreign investor’s property rights is necessary to constitute 

expropriation; mere adverse effect or minor restrictions are not expropriatory.
143

  

Tribunals assess whether there has been substantial interference based on if the host 

state’s measure substantially deprived the investor of its fundamental ownership rights.   

105. In Pope and Talbot v. Canada, the Canadian government changed its export quotas, 

which in turn significantly reduced Pope and Talbot’s profits.
144

  The Tribunal held that 

the Canadian government’s adjustment of export quotas was not a substantial interference 

because the measure did not deprive Pope and Talbot of its fundamental ownership 

rights.
145

   

106. Similarly, in CMS v. Argentina, the Argentine government suspended a previously agreed 

tariff adjustment scheme to the detriment of CMS’ investment.
146

  The Tribunal 

explained that “the standard that a number of tribunals have applied in recent cases where 

indirect expropriation has been contended is that of substantial deprivation.”
147

  

Consequently, the Tribunal ruled that despite the measure’s significant effect on CMS, 

there was not substantial deprivation because CMS remained in control of the investment, 
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managed the daily operations of the company, and had full ownership of the investment.
 

148
 

107. The Tribunal in Sempra v. Argentine Republic also placed special emphasis on the fact 

that the standard for expropriation required more than merely adverse effects of 

governmental action.  In Sempra, the Argentina government reneged on guarantees 

involving the tariff rates for gas distribution causing Sempra’s investment to lose most of 

its profitability.  The Tribunal concluded that there had not been indirect expropriation 

because indirect expropriation requires that the investor no longer be in control of its 

business operation, or that the value of the business has been virtually annihilated.
149

 

108. In the present case, there is not any evidence that the Respondent’s Regulations 

substantially deprived the Claimant of its fundamental property rights in FBI.  The 

Claimant still has full ownership, management, and control over FBI.  The Claimant has 

legal title to FBI and all of its assets, both real and intangible.  The Claimant’s intellectual 

property rights are enforceable and remain registered to the Claimant.  Moreover, FBI’s 

value has not been annihilated as it still has numerous valuable assets including real and 

intangible property.  The Regulations mere adverse effects on FBI’s profits are not 

sufficient to constitute substantial deprivation.  Therefore, the Respondent’s Regulations 

have not substantially interfered with the Claimant’s investment.  

iii. The Claimant should reasonably expect that the laws governing alcohol may change 

109. The third and final element for the Tribunal to consider is whether the governmental 

measure violates the foreign investor’s legitimate expectations.
150

  Although the existing 

legal framework of the host state at the time of the investment is the most important 
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source of the investor’s legitimate expectations, not every change in the host state’s legal 

system that affects the investor’s investment will violate legitimate expectations.
151

   

110. There is not a violation if the change in law remains within the boundaries of normal 

adjustments customary in the host state and accepted in other states.
152

  In CEMSA v. 

Mexico, the Mexican government denied CEMSA the benefits of a law that allowed 

excise tax refunds to tobacco exporters.  The Tribunal denied CEMSA’s indirect 

expropriation claim, noting that governments frequently change their laws and 

regulations in response to changing economic or social considerations.
 153

  Indeed, such 

changes may even make certain activities less profitable or even too unprofitable to 

continue.
154

 

111. Similarly, in Starret Housing v. Iran, the Iranian government assumed management over 

Starret Housing’s building development.  The Tribunal discussed the “legitimate 

expectations” of the investor:  

Investors in Iran, like investors in all other countries, have to assume a risk that 

the country might experience strikes, lock-outs, disturbances, changes of 

economic and political system and even revolution.  That any of these risks 

materialized does not necessarily mean that property rights affected by such 

events can be deemed to have been taken.
155

 

112. Moreover, the investor’s claim that legitimate expectations have been violated must be 

objectively reasonable and not based entirely upon the investor’s subjective 

expectations.
156

  In Methanex v. United States, California passed a law prohibiting 
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Methanex’s product based on harm to the environment.  The Tribunal held that Methanex 

should have foreseen the new environmental regulations at the time of the investment.
157

 

113. In the present case, as in Methanex, the Claimant should have reasonably foreseen the 

Respondent’s new Regulations on alcohol.  Even prior to the MAB Act, Ruritania had a 

strong regulation regime in place to protect the public health from the harmful effects of 

alcohol.
158

  The Respondent prohibited the sale of alcohol to people under the age of 21, 

made claims that alcohol had positive health effects illegal, prohibited the deceptive 

marketing practices, and regulated the labeling of all alcoholic beverages.
159

   

114. Before the Claimant acquired the shares in FBI, in January 2010 the New Way party 

secured a majority in the Ruritanian Parliament.
160

  The New Way’s hard stance toward 

the marketing and sale of alcohol was widely publicized during the election, and resulted 

in the implementation of comparable measures to those employed by most states to 

protect public health and regulate alcohol and beer.
161

   

115. In addition, the Health Ordinance merely requires that one of the Claimant’s brands of 

beer contain a health warning.  The Claimant should legitimately expect that an alcoholic 

beverage may be subject warning labels for any number of health related reasons. In light 

of the laws regulating alcohol at the time of the investment and the foreseeable political 

changes, the Claimant should have legitimately expected the alcohol laws to change.   

116. Therefore, the Tribunal should find that the Respondent’s Regulations do not constitute 

direct expropriation.  If this Tribunal decides that the Respondent’s Regulations are 

indirect expropriation, such a finding would unduly constrain the Respondent’s ability to 

adequately protect the health and safety of its citizens. 
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B.  The Respondent did not violate the BIT’s fair and equitable treatment clause  

117. The Respondent did not breach the BIT’s fair and equitable treatment clause under any 

standard of treaty interpretation.  Article 2(1)(b) of the BIT contains a fair and equitable 

treatment (FET) clause that provides:  

Each Contracting State shall in its territory in every case accord Investments by 

Investors of the Contracting State fair and equitable treatment.   

118. The FET clause is a rule of international law that is not determined by the laws of the 

host state.
162

  The purpose of a FET clause is to assure that the normal law-abiding 

conduct of the foreign investor’s business activity is not hampered without good reason 

by the host state.
163

   

1. The Tribunal should apply the autonomous standard of treatment to the FET 

119. Tribunals interpret the standard of treatment under a FET in two ways: the minimum 

standard of treatment based on customary international law or the autonomous standard 

of treatment additional to international law.
 164

    

i. The minimum standard of treatment under customary international law 

120. The minimum standard of treatment means that the host state shall not accord the foreign 

investor less than the minimum standard of treatment based on customary international 

law.
165

  The North American Free Trade Association’s Free Trade Commission (NAFTA 

FTC) has made a binding interpretation that NAFTA tribunals must apply the FET 

standard as synonymous with the minimum standard of treatment under customary 

international law.
166
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121. Tribunals outside of NAFTA generally look to the language used to express the FET.  If 

the intention of the contracting parties is to apply the minimum standard, the BIT should 

make reference to the minimum standard of treatment under customary international law.  

In the absence of such language, tribunals should apply the autonomous standard. 

ii. The autonomous standard of treatment additional to international law 

122. In the immediate case, the FET does not make any reference to the minimum standard of 

treatment under customary international law.  Therefore, in the absence of such language, 

the Tribunal should apply the autonomous standard. 

123. In this context, tribunals interpret FET as a treaty standard with an autonomous meaning 

independent of the international minimum standard of treatment.
167

  The autonomous 

standard surpasses the minimum standard of treatment and affords greater protection 

based on a more objective standard. 
168

  This means that a tribunal will have to decide 

whether given all the circumstances the state’s action at issue is fair and equitable, but 

does not give the tribunal the right to determine the case in a subjective standard or ex 

aequo et bono.
169

  

124. In order to discern the FET clause’s scope and meaning, tribunals rely on the specific 

wording of the FET provision, with significant reliance on the expressed purpose of the 

BIT in question.
170

   

125. This approach is based on the principles of treaty interpretation in the Vienna Convention 

on the Law of Treaties (VCLT).  Article 31(1) of the VCLT provides that:  

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in light of its 

object and purpose.
171
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126. To determine the treaty’s “object and purpose,” tribunals often rely on the treaty’s 

preamble.
172

  In the present case, the preamble to the BIT describes its purposes: 

intensifying economic co-operation, creating favorable conditions for investments and 

investors, and encouraging and protecting investments.
173

  

127. Based on the scope and meaning of the BIT’s preamble, tribunals consider three main 

criteria in order to determine whether a host state has satisfied the autonomous standard 

of the FET: (i) denial of justice or due process; (ii) transparency and the investor’s 

legitimate expectations; and (iii) lack of arbitrariness and nondiscrimination.
174

 

 i. The Respondent’s Regulations did not deny the Claimant justice or violate due process  

128. Only a “gross denial of justice” is sufficient to find denial of justice or violation of due 

process.
175

  In Genin v. Estonia, the Central Bank of Estonia canceled the operating 

license of a bank to which the Claimant was a shareholder.
176

  The Tribunal held that in 

order for there to be a denial of justice or violation of due process, any procedural 

irregularity would have to amount to either bad faith, a willful disregard of due process of 

law, or an extreme insufficiency of action.
177

  Accordingly, in Pey Casado v. Chile, the 

Tribunal decided that there had been a denial of justice where it took the Chilean 

authorities seven years to make a ruling and it ignored the claimant’s inquiries.
178

 

129. In the present case, the Claimant has not been denied justice or suffered a violation of due 

process.  As discussed above, before the adoption of the MAB Act the Respondent 

already had a robust alcohol regulation regime in place that prohibited the sale of alcohol 

                                                                                                                                                                                           
171

 Id. 265; VCLT, art. 31(1). 

172
 Newcombe and Paradell, 266. 

173
 BIT. 

174
 Yanacca –Small, 394. 

175
 Jan de Nul. 

176
 Genin. 

177
 Genin, Para.  371. 

178
 Pey Casado, 660. 



TEAM LACHS 

 

33 

 

to people under the age of 21, made claims that alcohol had positive health effects illegal, 

prohibited the deceptive marketing practices, and regulated the labeling of all alcoholic 

beverages.
179

   

130. The pro-alcohol regulation New Way party won the highly publicized national election in 

January 2010 shortly before the Claimant acquired FBI.  In Parliament, there was a 

period of discussion regarding the MAB Act, during which the Association of Alcoholic 

Beverages Producers and Importers (AABPI), of which FBI is a member, submitted a 

memorandum to Parliament.
180

  This memorandum was discussed and cited in the record.  

The Claimant was fully aware of the lawmaking process, and was in fact an active 

participant through its membership in AABPI.   

131. The Ministry of Health adopted the Health Ordinance as the result of a ten-year scientific 

study that found Reyhan increased risks of cardiac complications.
181

  The Ministry of 

Health subsequently gave the Claimant full access to the report and all of the underlying 

data.  When the Claimant complained, the Ministry of Health considered the Claimant’s 

argument, but decided not to lift the labeling requirement while the matter was 

investigated.  This was a reasonable response given the severe public health risk that 

consumers of FREEBREW could unknowingly expose themselves to in the interim. 

132.  As the Claimant has been actively involved and made aware of the Regulations, the 

Claimant cannot claim that it has been denied justice or due process. 

ii. The Respondent has acted transparently and respected the investor’s legitimate 

expectations 

133. The Tribunal in Metalclad v. Mexico first defined the requirement that the host state act 

transparently.
 182

  The Tribunal stated transparency requires that all of the relevant legal 
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requirements for the purpose of investing should be capable of being readily known to all 

investors.”
183

  The Tribunal in Tecmed expanded this concept by stating that the host state 

should act in a “consistent manner, free from ambiguity and totally transparent in its 

relations with the foreign investor.”
184

 

134. In the present case, the Respondent’s interactions with the Claimant have been fully 

transparent.  The processes by which the Respondent adopted the MAB Act and the 

Health Ordinance were both transparent. 

135. First, as discussed earlier, in Parliament, there was a period of discussion regarding the 

MAB Act, during which the Association of Alcoholic Beverages Producers and Importers 

(AABPI), of which FBI is a member, submitted a memorandum to Parliament.
185

  This 

memorandum was discussed and cited in the record.  The Claimant was fully aware of the 

lawmaking process, and was in fact an active participant through its membership in 

AABPI.   

136. Second, the Ministry of Health adopted the Health Ordinance as the result of a ten-year 

scientific study that found Reyhan increased risks of cardiac complications.
186

  The 

Ministry of Health subsequently gave the Claimant full access to the report and all of the 

underlying data.  When the Claimant complained, the Ministry of Health considered the 

Claimant’s argument, but decided not to lift the labeling requirement while the matter 

was investigated.  While there was a preliminary report of the results in 2005, the 

research was likely still in its early phase and not conclusive.  Moreover, it is not clear 

that the report HRI sent to the Ministry of Health was received or even read.  Therefore, 

the Claimant cannot argue that the Respondent has not acted transparently. 

                                                           
183

 Id. 

184
 Tecmed, 154. 

185
 Second Clarification. 

186
 Statement of Claim, 15. 



TEAM LACHS 

 

35 

 

137. Tribunals do not determine the foreign investor’s legitimate expectations based on 

subjective motivations.
187

  Instead, in order for a foreign investor’s expectations to be 

protected, the expectations must rise to the level of legitimacy and reasonableness in light 

of the circumstances.
188

  The determination of a breach of the FET clause requires a 

weighing of the claimant’s legitimate and reasonable expectations against the 

respondent’s legitimate regulatory interests.
189

 

138. In this weighing test, the foreign investor must bear some of the inherent business risks 

such as acceptance of potentially less stable socioeconomic and political environments.
190

   

In MTD v. Chile, Chile assured MTD that the government would approve zoning to 

construct a small city, but the government failed to make the necessary zoning changes.
 

191
  Although the Tribunal awarded some damages to MTD, it reduced the amount due to 

MTD’s failure to exercise due diligence.
 192

  The Tribunal warned that BITs are not an 

insurance policy against business risk and the claimants should bear the consequences of 

their own action as experienced businessmen.”
193

 

139. In Methanex v. United States, California passed a law prohibiting Methanex’s product 

based on harm to the environment.  The Tribunal held that Methanex should have 

foreseen the new environmental regulations at the time of the investment.
194

  Similarly, in 

ADF v. United States, ADF claimed that the United States’ regulations requiring that 

highway projects use domestically produced steel violated the NAFTA.  The Tribunal 

stated that the investor’s expectations were not legitimate because the investor’s 
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expectations were not created by any misleading representations by authorized 

government officials.
195

 

140. In the present case, the Claimant’s expectation that the alcohol laws would not change 

was unreasonable.  The Respondent already had a comprehensive alcohol regulation 

regime in place that prohibited the sale of alcohol to people under the age of 21, made 

claims that alcohol had positive health effects illegal, prohibited the deceptive marketing 

practices, and regulated the labeling of all alcoholic beverages.
196

   

141. The Claimant should have reasonably foreseen the Respondent’s new Regulations on 

alcohol.  Even prior to the MAB Act, Ruritania had a strong regulation regime in place to 

protect the public health from the harmful effects of alcohol.
197

  The Respondent 

prohibited the sale of alcohol to people under the age of 21, made claims that alcohol had 

positive health effects illegal, prohibited the deceptive marketing practices, and regulated 

the labeling of all alcoholic beverages.
198

   

142. Before the Claimant acquired the shares in FBI, in January 2010 the New Way party 

secured a majority in the Ruritanian Parliament.
199

  The New Way’s hard stance toward 

the marketing and sale of alcohol was widely publicized during the election, and resulted 

in the implementation of comparable measures to those employed by most states to 

protect public health and regulate alcohol and beer.
200

   

143. In addition, the Health Ordinance merely requires that one of the Claimant’s brands of 

beer contain a health warning.  The Claimant should legitimately expect that an alcoholic 

beverage may be subject warning labels for any number of health related reasons. In light 
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of the laws regulating alcohol at the time of the investment and the foreseeable political 

changes, the Claimant should have legitimately expected the alcohol laws to change. 

iii. The Respondent’s Regulations are not arbitrary or discriminatory 

144. Tribunals may also consider lack of arbitrariness and non-discrimination as elements of 

the autonomous treatment interpretation of the FET standard.
201

   

145. In Waste Management v. Mexico, the Tribunal stated that conduct that is arbitrary or 

discriminatory is in violation of the FET clause.
202

  Likewise, the Tribunal in CMS v. 

Argentina explained that an actionable measure that might involve arbitrariness or 

discrimination is in itself contrary to fair and equitable treatment.
203

 

146. The Respondent has not acted in an arbitrary or discriminatory manner.  The 

Respondent’s Regulations are both narrowly tailored to serve a legitimate government 

purpose: to protect public health and safety.  All of the measures in the MAB Act apply 

to either all alcohol or all beer producers—none of them target the Claimant due to its 

owners, location, or management.  Likewise, the Health Ordinance applies to all products 

containing Reyhan, which includes all food and beverages in existence.  Therefore, the 

Respondent’s Regulations and actions are not arbitrary or discriminatory.  

C.  The Respondent did not violate article 6(2) of the BIT by breaching the share 

purchase agreement 

147. The Claimant alleged that the Respondent violated Article 6(2) of the BIT, which 

provides that: 

Each Contracting State shall fulfill any other obligations it may have entered into 

with an Investment of an Investor of the Contracting State.
204
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148. In the Share Purchase Agreement between the Fund and Contifica Spirits S.P.A., the 

Fund committed that: 

To the best of its knowledge the products of the Brewery do not pose any risk to 

the consumers, other than those which are ordinary for similar alcoholic 

beverages.
205

 

149. Although the Respondent has stated that the Fund is not a part of the Republic of 

Ruritania, for the purposes of this discussion, the Respondent will assume that it is. 

150. The Fund stated that “[t]o the best of its knowledge” there are not any health risks.
206

  

The only evidence that anyone knew Reyhan was dangerous was a report sent by HRI to 

the Ministry of Health.  There is no evidence to suggest that the Fund, a separate legal 

entity, would have received this information.  Moreover, the study that HRI sent to the 

Ministry of Health was only preliminary and reported on results after only half of the 

length of the study.  There is no evidence that the Respondent or the Fund were aware of 

the potentially harmful effects of Reyhan at the time the parties entered into the Share 

Purchase Agreement. 

IV.  THE TRIBUNAL MAY NOT IN PRINCIPLE AWARD MORAL DAMAGES TO 

THE CLAIMANT FOR THE ARREST OF ITS EMPLOYEES  

151. The Respondent contends that, in principle, this Tribunal may not award moral damages 

to the Claimant based on the arrest of its employees, Messrs. Goodfellow and Straw.  In 

an investment treaty dispute, the Claimant, a legal entity without personality rights, may 

only seek moral damages on behalf of its employees under exceptional circumstances in 

which the employees’ moral damages relate directly to and prejudice the Claimant’s 

investment.  Instead, the Claimant is solely seeking moral damages for itself on behalf of 

its employees who were detained in violation of the BIT. 

A.  The Respondent is not liable to the Claimant for moral damages 
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152. In the Statement of Claim, the Claimant argues that this Tribunal may award moral 

damages because the Respondent detained two of its employees, and in doing so violated 

article 2(1)(b) of the BIT.  In relevant part, article 2(1)(b) of the BIT states that:  

Each contracting state shall in its territory […] in every case accord Investments 

and Investors of the other Contracting State fair and equitable treatment as well as 

full protection and security under this Treaty.
207

 

153. The Ruritanian Prosecutor’s Office’s investigation of Messrs. Goodfellow and Straw was 

based on information regarding the bribery of state officials.
208

  The Prosecutor’s Office 

also notified both employees and their lawyers regarding the need to be present for 

questioning.
209

  Nonetheless, the employees attempted to leave the state and therefore 

were detained for 10 days before being released without charge.
210

 In the present case, 

there has not been any detrimental health impact or harm to the Claimant’s employees.
211

   

154. The Respondent concedes that the detention of Messrs. Goodfellow and Straw may not 

have been fully in accordance with article 2(1)(b) of the BIT.  However, this does not 

mean that the Respondent may be liable to the Claimant for moral damages.  The 

Respondent respectfully submits that that (a) the Claimant did not suffer any moral 

damages as a result of their employees’ brief detention, and (b) the moral damages 

requested do not relate to the Claimant’s investment.  Therefore, in principle, this 

Tribunal should dismiss the Claimant’s request for moral damages. 

1.  The Claimant has not suffered any moral damages 

155. Moral damages generally include three different categories of harms: (i) damage to 

personality rights of individuals; (ii) damage to reputation; and (iii) harm resulting from 

the violation of an international obligation.
212

  The first category generally includes 
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“individual pain and suffering, loss of loved ones, or personal affront associated with an 

intrusion on one’s home of private life.”
213

  The second category includes damage to 

reputation.
214

  The third category involves harms that results from an ipso facto violation 

of an international legal obligation.
215

 

156. The Respondent does not argue that the Tribunal may not award moral damages where an 

individual sues a state for moral damages; however, in the present case, a legal entity, the 

Claimant, is seeking moral damages on behalf of its employees.  It is a general rule that a 

claimant can only recover moral damages for harm to himself—not to others.
216

  

“Technically a claimant can only recover compensation for the loss suffered by itself, not 

by other persons.”
217

  Here, the Claimant has not alleged that the Respondent is liable for 

any moral damages.   

2. The moral damages that the Claimant has requested do not relate to the investment 

157. This above-mentioned principle that a claimant can only recover moral damages for harm 

to himself, and not to others, is particularly important in the context of an investment 

treaty dispute.  The only time that moral damages for the harm to the investor’s 

employees or representatives is possible is when such a harm also hurts the company.
218

  

The investor should have to substantiate its own loss or investment by way of the harm to 

the representative.
219

  In an investment dispute, moral damages may only be awarded to a 

legal entity on behalf of its employees in “exceptional circumstances.”
220

  The term 

“exceptional circumstances” generally means that the state inflicted malicious and 
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grievous moral damages that harmed not only the employee, but also to the legal entity’s 

investment.   

158. There are only two main cases in which a Tribunal has awarded moral damages to a legal 

entity based on harm to its employee, while in most cases, the Tribunal rejects such a 

claim.
221

  In both of the successful cases the legal entity asserted that its investment had 

been harmed and deserved moral damages.  Most recently, the Tribunal in Desert Line 

Projects LLC v. The Republic of Yemen coined the phrase “exceptional circumstances.”
222

 

In that case, the Claimant’s employees were maliciously harassed, threatened, fired upon, 

and detained by the Respondent, as well as by armed tribes.
223

  The Tribunal recognized 

that not only did these incidents affect the claimant’s employees’ health, but they also 

consequently damaged the claimant’s economic interests, namely its credit and 

reputation.
224

  In developing its award, the Tribunal noted that although “investment 

treaties primarily aim at protecting property and economic values […] in exceptional 

circumstances [emphasis added], [parties may] ask for compensation for moral 

damages.”
225

  The Tribunal found that the damage to the claimant’s employees also had 

economic consequences for the claimant, and subsequently granted a modest award for 

moral damages in favor of the claimants.
226

   

159. In the second case, Benvenuti and Bonfant v. Congo, the Congo expropriated the 

investor’s shares in a joint venture, occupied the investor’s premises, and instituted 

criminal proceedings against a company officer.
227

  In Bonfant v. Congo, the investor 

claimed compensation for intangible loss, or préjudice moral, the latter of which is akin 

to the modern understanding of moral damages, on the grounds that the Italian plastic 
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bottle manufacturer had lost its credit with suppliers and banks and suffered loss of its 

own organization at management level and of its own technical staff, following the forced 

and hasty departure from the Congo after learning of their impending arrest.
228

  The 

Tribunal awarded the claimant damages for the intangible loss.
229

   

160. Based on these two cases, it appears that “the conduct of the defendant must be 

particularly egregious for a tribunal to have sympathy for a moral damages claim.”
230

  

Notably, in both cases, threats of use of force or use of force gave rise to the moral 

damages.
231

 

161. The manner in which the claimant and Tribunal classify the moral damages is also 

important.  In Biloune v. Ghana, the claimant’s building project was demolished, and he 

was arbitrarily detained and deported.
232

  The Tribunal classified the claim of arbitrary 

detention and deportation as a human rights claim and decided that the Tribunal was only 

competent to consider the investment claims. Scholars have noted that while the arrest 

and deportation component of the claim was outside the jurisdiction of the Tribunal: 

 Where a respondent’s conduct adversely affects a claimant’s credit and 

reputation, the jurisdictional hurdle would seem to be less of a problem, given that 

those interests are more closely linked to the economic interests of an investor.
233

 

162. This necessity to show a harm to the legal entity’s investment stems from the 

fundamental purpose of the enforcement document—simply put, investment treaties 

serve to “protect property and economic values.”
234

  Like most BITs, the BIT governing 

the present dispute defines the term “investment” in purely economic terms.
235
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Therefore, in order to sue for moral damages based on the terms of an investment treaty, 

there must be some moral damage related to the investment itself.  Scholars note that this 

may be because in investment treaties, “parties agree to investor-State arbitration in 

matters relating to ‘investments,’ which is an economic concept.”
236

   

163. Moreover, if the representative of a foreign investor sustains infringements of personality 

rights, the representative “cannot resort to treaty arbitration, but instead have to claim 

their (own) moral damages.”
237

  If the executives are not considered investors then “the 

moral damages could only be awarded to the claimant on grounds that the investment 

itself was affected.”
238

  In the present case, the Claimant has made no such argument. 

164. However, in the present case, the Claimant is claiming any harm to the legal entity or the 

investment, such as damage to the Claimant’s reputation.  Instead, the Claimant is 

seeking moral damages under the BIT solely on the basis of the arrest of two employees, 

without citing any moral damage to the Claimant.  The present case does not present an 

exceptional circumstance.  Therefore, in principle, such a request should be dismissed 

outright.  

V.  THE LOSS OF SALES BY CAM’S SUBSIDIARIES IS NOT A RECOVERABLE 

ITEM OF DAMAGES 

165. The loss of sales by the Claimant’s subsidiaries is not a recoverable item of damages 

because the subsidiaries located outside of Ruritania were not part of the investment 

under the terms of the BIT.  Article 1 of the BIT limits an “investment” to certain specific 

assets, which while not an exhaustive list, does not suggest that subsidiaries were within 

the scope of the BIT at the time of agreement. 

166. In SDMI v. Canada, the Canadian government banned the export of certain hazardous 

waste from Canada to the United States to the detriment of SDMI and its Canadian 
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subsidiary.  The Tribunal explained that in order for a loss to a subsidiary to be 

recoverable, the loss must be linked causally to interference with an investment located in 

the host state.
239

  The Tribunal held that under these limited circumstances, SDMI could 

recover for damages to its Canadian subsidiary because Canada the loss was causally 

linked. 

167. The present case is distinguishable from SDMI v. Canada because the Claimant’s 

subsidiaries are not located in the same state as the investment—Ruritania.  Here, the 

Claimant owned and used its foreign subsidiaries to supply bottles, cans, yeast, hops, and 

barley to companies even prior to entering into the investment in Ruritania.  In fact, these 

companies would still exist and function absent the investment ever having occurred.   

168. The close causal link that was present in SDMI v. Canada does not exist in the current 

dispute.  Instead, the loss of sales by the Claimant’s subsidiaries located outside Ruritania 

was not even foreseeable at the time of the investment, and therefore, is not a recoverable 

item of damages.  Therefore, as the Claimant’s investment was limited to FBI, any losses 

by the Claimant’s foreign subsidiaries located outside of Ruritania are not a recoverable 

item of damages.   

 

REQUEST FOR RELIEF 

The Respondent respectfully asks the Tribunal to find that: 

(1) the Tribunal lacks jurisdiction over the claims submitted by CAM, and these claims are 

inadmissible in light of the facts surrounding the Claimant’s acquisition of FBI shares. 

(2) the Tribunal does not have jurisdiction over the Claimant’s claims based on any alleged 

breach of the Share Purchase Agreement by the Fund, and these claims are equally 

inadmissible. 
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In the alternative, if the Tribunal finds that it does have jurisdiction on this matter, 

the Respondent respectfully asks the Tribunal to find that:  

(3) the Ruritanian Parliament’s decision to regulate the marketing and sale of alcohol and the 

Ministry of Health’s decision to impose labeling requirements does not constitute an 

expropriation of CAM’s investment and did not violate any provisions of the BIT or 

international law; 

(4) the Tribunal may not award moral damages in principle to the Claimant for our breach of 

full protection and security under the BIT in the arrest of Messrs. Goodfellow and Straw;  

(5) and the loss of sales by the Claimant’s subsidiaries located outside of Ruritania to FBI is 

not a recoverable item of damages. 

 

 

 

RESPECTFULLY SUBMITTED BY 

------------------/s/------------------ 

LACHS 

on behalf of the Respondent 

REPUBLIC OF RURITANIA 


