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STATEMENT OF FACTS 

 

1. Applicable Treaties: Both Ruritania and Cronos are parties to the following Treaties: 

ICESCR, ICCPR, Ruritania-Cronos BIT [Exhibit No. 1], VCLT, and WTO. In addition, 

Ruritania is a party to other Treaties, including the Paris Convention, Ruritania-

Switzerland BIT and Ruritania-US BIT. 

2. Description of FREEBREW: This beer is one of the brands of FBI. While it contains as 

much as 5% alcohol, it had been mainly sold in 0.8 liter bottle until the MAB Act entered 

into force on 1 January 2011. Now it is sold in the container with size of 0.5 liter or smaller. 

3. The characteristic of the taste of FREEBREW is largely attributed to Reyhan, a local plant 

only found in Hillmagore region of Ruritania. The recent study of HRI revealed that 

Methyldioxidebenzovat, which is an active chemical contained in Reyhan, produces risk 

to human health. Within 0.8 liter of FREEBREW, 0.03-0.05 grams of Reyhan concentrate 

is contained, which is equivalent to 0.024-0.04 grams of Methyldioxidebenzovat. 

4. IPs associated with FREEBREW are registered in Ruritania, together with IPs of other 

brands. Ruritanian-registered trademarks include words, specific fonts and colors for 

words, designs of labels as well as trade dresses in particular designs of bottles and cans. 

5. Status of the SPA: FBI had been owned by the SPF which is a separate legal entity from 

the Republic of Ruritania. Following the decision of the government of Ruritania to 

privatize some of its assets, the SPF decided to sell FBI. The winner of the international 

tender was Contifica Spirits, a subsidiary of Contifica Enterprises Plc. The SPA [Exhibit 

No. 2] was signed on 30 June 2008 between Contifica Spirits and the SPF. Under this 

Agreement, Contifica Spirits acquired shares and IPs associated with FBI for USD 

300,000,000. 
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6. The shares and IP rights were transferred from Contifica Spirits to CAM on 17 March 

2010 for less than USD 5,000. The internal communication within Contifica group is 

available [Exhibit RX1]. 

7. The adoption of the MAB Act: The stricter regulation for the alcoholic beverages was 

one of the main manifestos for the New Way party during the election. The party secured 

the majority in January 2010, and introduced the draft of the MAB Act to the parliament 

on 20 June 2010. The Act was adopted after the extensive debate within the Parliament, 

which also cited the opinion from the Association of Alcoholic Beverages Producer. It 

entered into force on 1 January 2011. Amongst a set or regulations [Exhibit 3], most 

relevant provisions for this present case are the ones prohibiting the sales of alcoholic 

beverages in larger bottles than 0.5 liter and the prevention to highlight brands. 

8. The implementation of the ordinance by the Ministry of Health and Social Security: 

The Ministry adopted an ordinance to impose warning labels for Reyhan-containing 

products. This policy-decision was based on the scientific finding of HRI. This Institute 

conducted a study with the samples of 150 people for 10 years since 1999 to examine the 

effects of Methyldioxidebenzovat on human body. It concluded that it produces higher 

risk of cardiac complications. The ordinance entered into force on 15 July 2011. The 

request of FBI to lift the labeling requirement was rejected by the Ministry. 

9. Loss of revenue and profit to FBI: After the adoption of the MAB Act on 20 November 

2010, the reconfiguration of bottling line for FREEBREW had been implemented, which 

was completed by April 2011. The sales of FBI decreased by approximately 60% during 

the first two quarters of 2011. 

10. Following the implementation of the ordinance, rival companies of FBI conducted 

negative campaigns over Reyhan-containing products. As a result, the revenue of the last 
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quarters in 2011 fell to 10% to that of the same period in 2009. While creditors of FBI did 

not declare default, additional security package was provided. 

11. CAM’s direct subsidiaries or branches located outside the territory of Ruritania, which 

supplied bottles, cans, yeast, hops and barley to FBI, also suffered losses. 

12. The detention of the executives: Messrs. Goodfellow and Straw were prevented from 

leaving Ruritania, and were detained between 23 December 2011 and 3 January 2012. No 

physical harm to the executives are identified. The video of their detention was passed by 

a police to Free TV, which broadcasted the image with the statement of the Prosecutor’s 

Office. Ruritania admitted in its Statement of Defense that there has been certain 

violations of applicable law. 

13. Submission of the dispute to the current Tribunal: CAM claimed the breach over the 

Ruritania-Cronos BIT to the President and the Minister of Foreign Affairs of the 

Respondent on 10 December 2011. After another letter, it initiated arbitral proceeding. 
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ARGUMENTS 

 

PART ONE: JURISDICTION & ADMISSIBILITY 

14. Respondent wishes to raise two issues with regards to jurisdiction and admissibility; 

Claimant’s abuse of process (I) and the adjudication on the SPA (II). 

I. CLAIMANT IS COMMITTING ABUSE OF PROCESS. 

15. Respondent would not dispute that Claimant may formally satisfy the jurisdictional 

requirement under Article 8 of the BIT, i.e. the existence of a dispute between an Investor 

defined and the host State. Nevertheless, it does not automatically mean that the Tribunal 

may affirm the admissibility of the case; another requirement of good faith under general 

principle of law must also be satisfied.1 

A. Applicable test is the purpose of acquisition of Investment. 

16. It is a well-established general principle of law that a right under a treaty may not be 

exercised for an illegitimate purpose.2 Within this general framework, the doctrine of 

abuse of process aims at excluding investments made ‘for the sole purpose of access to’ 

international jurisdiction.3 The protection of an Investment made as a mere conduit to 

attract an international procedure is not within the purpose of the BIT, i.e. to achieve ‘the 

prosperity of both nations and the welfare of their nationals.’4 

                                                 

1 Phoenix, ¶100; Europe Cement, ¶¶153-59; Pac Rim Cayman, ¶2.107. 

2 Phoenix, ¶107; Djibouti/France, ¶145. 

3 Phoenix, ¶92. 

4 Ruritania-Cronos BIT, Preamble, ¶4. 
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17. Being a general principle, the doctrine of abuse of process calls for flexible application 

based on the overall consideration of all the relevant facts, so that unprotected claims are 

properly rejected. 5  The element of timing of nationality changing in relation to the 

occurrence of dispute is not decisive per se. Tribunals faced with the allegation of abuse 

of process have dealt with that element only as one of several considerations6 or as 

particularly important merely in that specific situation.7 

18. In the present case it is confirmed from the following circumstances that the only purpose 

of FBI’s transfer was to gain access to the present procedure. 

B. Claimant has aimed at illegitimate treaty shopping. 

19. Three elements of fact are particularly significant in the present case; (i) the foreseeability 

of the dispute, (ii) representation made by Claimant and (iii) nominal purchase price for 

Investment. 

20. Foreseeability: Foreseeability of a dispute at the time of nationality planning is a strong 

evidence of abuse. As Pac Rim Cayman v. El Salvador held, 

‘In particular, abuse of process must preclude unacceptable manipulations 

by a claimant acting in bad faith and fully aware of an existing or future 

dispute […].’8 

The importance of the element of foreseeability was also recognized by another Tribunal, 

                                                 

5 Phoenix, ¶135; Mobil, ¶191; Pac Rim Cayman, ¶2.43. 

6 Phoenix, ¶136. 

7 Pac Rim Cayman, ¶2.43. 

8 Pac Rim Cayman, ¶2.100. 
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albeit in general.9 Indeed, it is difficult to justify economic reasonableness in making 

investment which is doomed to come under severe regulation in near future. 

21. In the present case Claimant acquired FBI’s shares two months after the national election 

where the New Way Party had secured the majority seats.10 It had been a matter of public 

knowledge that the Party was promoting harder alcoholic regulations for public health. 

During the election race the policy had already been so clarified that restriction at sporting 

events had been discussed11 and more common regulation on bottle size12 must have also 

been predictable. 

22. Claimant itself admits in its e-mail that it was aware of the then approaching events. This 

leads us to the second element. 

23. Representation by Claimant: The e-mail sent from Mr. Lucas Goodfellow, CAM’s Chief 

Executive Officer, to Mr. Adam Straw, General Council, clearly depicts their intention 

behind the acquisition of FBI. 

24. In the e-mail they directly discussed the ‘need to implement the restructuring quite 

quickly’.13 They had thus understood that the new regulation would be implemented 

within a short time. The deliberate selection of CAM in Cronos with ‘an investor-friendly 

environment’ tells the significance of the presence of the current BIT. 

25. Claimant may assert that there was another legitimate reason of saving administrative 

                                                 

9 Caratube, ¶¶418 & 465. 

10 Procedural Order No. 3, ¶19. 

11 Procedural Order No. 2, ¶9. 

12 Memorial, Part Two, I-C-3-b. 

13 Exhibit RX1. 
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costs, referring to tax advantages. However, in order to show such a motive Claimant 

needs to prove that the maintenance cost in Cronos is ‘significantly cheaper’ than in the 

original place, Posteriana.14 No evidence to that effect was produced; in the e-mail, the 

taxation in Cronos was described only in a negative form as ‘acceptable rates.’ 

26. Nominal purchase price: Claimant purchased the asset of USD 300,000,000 only for 

USD 5,000.15 The trivialized price evidences that the transaction was not for a genuine 

economic purpose but only for bringing the company under the jurisdiction of 

international arbitration.16 Claimant must rebut this allegation by demonstrating its ‘real 

intent to develop economic activities on that basis’.17 

27. Claimant may assert that it was the common consequence of intra-group restructuring.18 

However, as the Tribunal in ConocoPhillips v. Venezuela has very recently voiced, ‘the 

only business purpose of the restructuring […] was to be able to have access to’ 

international proceedings.19 In that case, such a purpose was admitted because the use of 

investment arbitration was not prospected at that time, and more importantly, because 

even after making decision to restructure the claimant continued to make a significant 

amount of additional investment. The Tribunal treated this latter fact as an ‘evidence 

                                                 

14 Pac Rim Cayman, ¶2.41. 

15 Statement of Defense, ¶7; Procedural Order No. 2, ¶4. 

16 Phoenix, ¶119. 

17 Phoenix, ¶119; see also, Société Générale, ¶36; Caratube, ¶435. 

18 Statement of Claim, ¶9. 

19 ConocoPhillips, ¶279. 
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telling strongly against any finding of treaty abuse.’ 20 

28. To the contrary, in the present case no evidence has been produced by Claimant that it has 

made certain contribution to FBI’s operation after being transferred FBI for a token 

payment. It was rather the former owner, Contifica Spirits S.p.A. that has significantly 

improved FBI’s operation from 2008 to 2010.21 Given that immediately after the present 

dispute came into existence, any business purpose cannot be ascertained behind the 

restructuring. 

29. From these particular circumstances, no conclusion is possible but that the transfer of FBI 

was conducted solely for gaining access to the present procedure. Claims based on such 

a restructuring constitute abuse of process, and the Tribunal must dismiss them as 

inadmissible. 

II. JURISDICTION AND ADMISSIBILITY REGARDING THE UMBRELLA CLAUSE 

30. Claimant invokes Article 6(2) of the BIT to pursue Ruritania’s responsibility for the 

alleged failure to observe the SPA. Article 6(2) of the BIT obliges the Contracting Parties 

to ‘fulfill any other obligations which it may have entered into’ with the Investor 

(emphasis added). 

31. Whether the failure to comply with the SPA exists is a matter reserved for the second stage 

of the proceeding.22 Respondent submits in this stage that this claim is neither within the 

jurisdiction of the Tribunal nor admissible for three reasons: The SPA is not a contract 

                                                 

20 ConocoPhillips, ¶¶279-80. 

21 Statement of Claim, ¶¶7-8. 

22 Procedural Order No. 1, ¶5. 
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which Ruritania has entered into (1). By the exclusive forum selection clause in the SPA 

Claimant has waived its right to refer the dispute to the present Tribunal (2). In any event, 

the Tribunal may not decide on the existence of a breach of the SPA by itself, and it must 

suspend the procedure until ICC Arbitration designated in the SPA makes decision (3). 

A. The SPA is not covered by Article 6(2) of the BIT. 

1. Ruritania is not a party to the SPA. 

32. Article 6(2) of the BIT only applies to an obligation ‘which it [i.e. a Contracting Party] 

may have entered into’. The scope of ‘it’ does not extend to entities that have distinct legal 

personalities under the domestic law. 

33. The function of the umbrella clause should not be misunderstood. As was declared in s 

Annulment Decision, 

‘The effect of the umbrella clause is not to transform the obligation which 

is relied on into something else; the content of the obligation is unaffected, 

as is its proper law. If this is so, it would appear that the parties to the 

obligation […] are likewise not changed by reason of the umbrella clause.’23 

Majority of the Tribunals have followed this understanding and declined to apply the 

umbrella clause to contracts conclude by distinct entities. 24 

34. Accordingly, the SPA, which was concluded between Contifica Spirits S.p.A. and the SPF, 

which had a distinct domestic legal personality from the Government, does not fall under 

the scope of Article 6(2). Accordingly, the Tribunal has no jurisdiction over the dispute 

concerning the SPA, which is not ‘a dispute under the Treaty’ for the purpose of Article 

                                                 

23 CMS Annulment, ¶95(c), (emphasis added). 

24 Impregilo, ¶214; Amto, ¶110; Hamester, ¶343. 
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8(2), but merely under Ruritanian law. 

35. Claimant may criticize this conclusion as the avoidance of contractual responsibility, or 

even as abuse of legal personality. 25 However this is not supported. Delegation of public 

activities is both common and legitimate practice. As the Tribunal in Ulysseas v. Ecuador 

recognized straightforwardly, 

‘The effect of creating a public entity to regulate a specific sector of State 

activity, with the power to sign contracts with third parties in that sector, is 

to avoid the direct responsibility of the State for that sector’s activity.’26 

36. Having said so, the doctrine of piercing veil is equally inapplicable. As was held by the 

World Court in Barcelona Traction case, lifting of veil presupposes ‘the misuse of the 

privileges of legal personality’, such as ‘fraud or malfeasance’ or ‘the evasion of legal 

requirements or of obligations’.27 Given the legitimate character of such a use of distinct 

entities, one cannot accuse Ruritania as misusing the legal personality of the SPF. 

37. To conclude, the protection under an investment treaty is no more than what the 

Contracting States intended to guarantee.28 Absent any additional provision expanding 

the protection to contracts like the SPA,29 it would completely go beyond the intention of 

the present Contracting Parties if Article 6(2) were applied to the SPA. To the contrary, it 

should be the role of the fair and equitable treatment obligation to ensure the observance 

                                                 

25 Hobèr, p. 581. 

26 Ulysseas, ¶153. 

27 Barcelona Traction, ¶56; Tokios Tokelés, ¶54. 

28 VCLT Article 31; ILC Commentary to VCLT, p. 221, ¶12. 

29 Cf. ECT, Article 22(1); Wälde, p. 230. 
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of such contracts.30 

2. International law of State responsibility on attribution is irrelevant. 

38. Claimant may still have recourse to international law principles on attribution of 

internationally wrongful acts to States, in an attempt to impute the SPA to Ruritania as a 

State. However this must fail as erroneous application of international law. 

39. The attribution rules under law of State responsibility have their own purpose and scope, 

and do not apply mutatis mutandis to attribution of juridical acts.31 We may find a number 

of reliable studies to that effect. Among them ILC’s commentary to its Articles on 

Responsibility of States for Internationally Wrongful Acts is the most critical, which states 

that, 

‘[t]he question of attribution of conduct to the State for the purposes of 

responsibility is to be distinguished from other international law processes 

by which particular organs are authorized to enter into commitments on 

behalf of the State […]. Thus, the rules concerning attribution set out in this 

chapter are formulated for this particular purpose, and not for other 

purposes for which it may be necessary to define the State or its 

Government.’32 

40. Professors James Crawford and Simon Olleson also stresses that the law of State 

responsibility ‘does not concern the question which officials can enter into those 

obligations in the first place.’ 33  Although their statements are in principle 

focused on the distinction between attribution of breach of international 

                                                 

30 Voss, p. 276. 

31 Happ, p. 324; Paparinskis, p. 627. 

32 ILC Commentary to ASR, p. 92, ¶5, (emphasis added). 

33 Crawford/Olleson, p. 452. 
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obligation and undertaking of international obligation, the same consideration 

easily applies for domestic contracts.34 

41. Tribunals are of the same opinion. The Tribunal in Gusutav Hamester v. Gahana criticized 

several Tribunals’ references to the law of State responsibility as not generally accepted 

and subjected to fresh debates. 35  In fact, EDF v. Romania held that States are not 

responsible for the breach of contracts to which they have not directly assumed the 

obligation.36 

3. There is no exceptional circumstances attributing the SPA to Ruritania. 

42. Respondent is aware of the recent studies which assert that under certain exceptional 

situations even a contract concluded by a separate entity may fall within the scope of the 

umbrella clause. According to them, contracts concluded by the entity ‘representing’, ‘on 

behalf of’ or ‘in the name of’ the Government are attributed to the State itself for the 

purpose of the umbrella clause.37 

43. Nevertheless the basic premise is not altered by this argument. As admitted by one of the 

representative advocates for the theory, Professor Yves Nouvel, 

‘[u]ndeniably, the distinct personality of the entity leads to the presumption 

that the entity acts for its own and does not bind the State of which it is an 

emanation.’38 

                                                 

34 Feit, pp. 153-55. 

35 Hamester, ¶347. 

36 EDF, ¶317. 

37 Nouvel, p. 48; Honlet/Borg, pp. 26-27. 

38 Nouvel, p. 47, our translation from French. 
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44. To reverse this presumption, Arbitral Tribunals have required evidence of Government’s 

specific and concrete commitments to the contract, so that the Government’s intention to 

abide by the contract is confirmed in spite of the lack of direct privity. It has not been 

considered sufficient that the Government granted mere general authorization on the 

entity to conclude certain contracts. 

45. For instance, in William Nagel v. Czech Republic the Tribunal denied attribution of a 

contract because it cannot be said that ‘the Government had made any commitment or 

undertaken any legal obligations towards [Mr. Nagel].’39 The Tribunal noted the facts 

that the high level officials of the Ministries were not informed about the negotiation, the 

entity was entitled to conclude contracts without Government’s involvement, and the 

Government had neither approved the contract nor provided any assurances of its support 

to Mr. Nagel.40 

46. To the contrary, application of the umbrella clause to a contract entered into by a distinct 

entity was affirmed in Nykomb v. Latvia. However the situation was very particular. In 

view of the Tribunal, the electricity company Latvenergo was ‘an instrument of the State’ 

which had ‘no freedom to negotiate electricity prices’ and was bound by the prices 

determined by Government. 41 The Tribunal had a good reason to assimilate the intention 

of Latvenergo expressed in the contract as that of Latvian Government. 

47. As another example, in Eureko v. Poland it was because of an express provision in the 

share purchase agreement to the effect that Poland had been represented by a distinct 

                                                 

39 Nagel, ¶324. 

40 Nagel, ¶323. 

41 Nykomb, p. 31. 
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entity that the agreement was regarded as entered into by Poland.42 

48. In the present case, the SPF entered into the SPA with its own legal capacity independently 

from the Government.43 No governmental commitment is confirmed in relation to the 

SPA, nor can it be said that the SPF acted just as an instrumentality of Government with 

no freedom of action. To the contrary, as is clear from the text of the SPA,44 it was the 

SPF itself that decided to sell FBI45 and concluded the SPA.46 Even if the privatization 

was a part of the policy of the Government, it does not change the reality that the SPF 

made the agreement in its own name. 

49. Claimant may rely on Noble Ventures v. Romania, whose Tribunal affirmed attribution on 

the ground that the entity was ‘empowered by the law of that State to exercise element of 

governmental authority’.47 However, even though the terms ‘agency’48 or ‘represent’49 

are employed, the Tribunal actually reached this conclusion by directly applying Article 

5 of the ILC Articles on State Responsibility without any modification, which was 

rejected above as erroneous.50 Moreover, such a merely general authorization is not a 

                                                 

42 Eureko, ¶118. 

43 Statement of Defense, ¶10. 

44 SPA, Preamble. 

45 Statement of Claims, ¶6. 

46 Statement of Claims, ¶7. 

47 Noble, ¶85. 

48 Noble, ¶79. 

49 Noble, ¶80. 

50 Memorial, Part One, II-A-2. 
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sufficient evidence of the Government’s intention to be bound by the contract. Adherence 

to that Award would inevitably make states responsible for all contracts of public nature, 

neutralizing the basic principle that states are not responsible for contracts entered into by 

distinct entities. 

B. The exclusive forum selection clause in the SPA constitutes waiver of the present 

procedure. 

50. The SPA is equipped with an independent dispute settlement mechanism. Accordingly all 

the SPA-related disputes must be submitted exclusively to the chosen forum. By agreeing 

to this mechanism Claimant has waived its right to refer the dispute to the present Tribunal. 

51. Any argument must start from Article 14.2 of the SPA, stipulating that, 

‘[a]ll disputes arising out of or in connection with the present Agreement 

shall be finally settled under the Rules of Arbitration of the International 

Chamber of Commerce […].’ 

1. Article 14.2 of the SPA is exclusive of any other forums. 

52. Article 14.2, which employs a mandatory term ‘shall’, is exclusive. It designates ICC 

Arbitration as the sole possible forum to deal with certain disputes precluding any other 

forums, including the present Tribunal. By this provision Claimant has renounced its 

procedural right to arbitrate and the Tribunal is deprived of jurisdiction. 

53. This interpretation is in conformity with various Tribunal’s position. For instance in SGS 

v. Philippines the following provision was construed as an exclusive forum selection 

clause. 

‘All actions concerning disputes in connection with the obligations of either 

party to this Agreement shall be filed at the Regional Trial Courts of Makati 
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or Manila.’51 

54. As another example, in BIVAC v. Paraguay the forum selection clause provided that, 

‘[a]ny conflict, controversy or claim which arises from or is produced in 

relation to this Contract […] shall be submitted to the Tribunals of the City 

of Asunción pursuant to Paraguay Law.’ 52 

The Tribunal read this provision as having the effect of ‘precluding anybody other than 

the Tribunals of the City of Asunción from resolving any dispute’.53 

55. Similarly, the instant dispute settlement clause, with its mandatory and categorical 

stipulation, constitutes an exclusive forum selection clause. This interpretation is also 

reasonable. As Professor Zachary Douglas stated, 

‘the rationale of a dispute resolution clause is to create a climate of legal 

certainty in the contractual relations between the parties and avoid litigation 

over the proper forum for the resolution of disputes and thus the potential 

risk of multiple proceedings.’54 

The mutual intention of both parties has been to establish the only single forum dealing 

with the disputes related to the SPA. This should be respected as party autonomy. 

2. Article 14.2 covers disputes under the umbrella clause of the BIT. 

56. Claimant may possibly argue that it only claims the breach of the umbrella clause under 

a treaty, not the contract itself. It would continue that even though ICC Arbitration might 

be the exclusive forum for the latter, the former remains within the jurisdiction of the 

                                                 

51 SGS/Philippines, ¶137. 

52 BIVAC, ¶145. 

53 BIVAC, ¶145. 

54 Douglas, p. 248. 



 

17 

present Tribunal. 

57. However, ICC Arbitration is exclusive not only for purely contractual disputes but for 

treaty disputes under the umbrella clause. It must be emphasized that Article 14.2 of the 

SPA was drafted so broadly. ‘All disputes arising out of or in connection with the present 

Agreement’ (emphasis added) clearly encompasses not only contractual disputes over the 

umbrella clause. The virtually identical wording is found in the exclusive forum selection 

clause in BIVAC v. Paraguay, namely, ‘any conflict, controversy or claim which arises 

from or is produced in relation to’; it was construed by the Tribunal construed to 

encompass claims under the BIT. 55 

58. Thus, both parties has deliberately chosen ICC Arbitration as a self-contained forum, 

which is capable of settling all the SPA-related disputes, whether it be under domestic law 

or treaty.56 In this respect, the present case must be strictly distinguished from other cases 

which involved the relationship between an international arbitration and domestic 

proceedings. 57  Since the present case is concerning the relationship between two 

international arbitrations, the solution based on the dichotomy between contractual claims 

and treaty claims is not helpful. 

C. Alternatively, the Tribunal should suspend the proceeding over the SPA. 

59. Even if the Tribunal has jurisdiction over the umbrella clause, the exclusive jurisdiction 

to apply the SPA itself still remains in ICC Arbitration. Accordingly, the Tribunal, not 

having jurisdiction to consider contractual claims, may not decide on the observance of 

                                                 

55 BIVAC, ¶145. 

56 See, SGS/Philippines Declaration, ¶7. 

57 SGS/Paraguay, ¶173. 
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umbrella clause until ICC Arbitration determines whether the SPA was violated (a). 

Claimant cannot have recourse to the MFN clause to enlarge the Tribunal’s jurisdiction 

so that contractual claims are covered (b). 

1. The Tribunal may not decide on the contractual observance of the SPA. 

60. As famously held by Vivendi II Annulment Committee, an exclusive jurisdictional clause 

in a contract functions as a bar to the application of a treaty obligation when the 

fundamental basis of the claim is a contract itself, not an independent treaty standard.58 

61. The umbrella clause is inseparably connected with the relevant domestic obligations 

governed by their proper law. 59  Although it is on its face a treaty obligation, its 

‘fundamental basis of the claim’ is the domestic contract itself. 60  Accordingly, the 

Tribunal may not exercise its jurisdiction over Article 6(2) until ICC Arbitration 

determines on the breach of the SPA. 

62. Claimant may rely on SGS v. Paraguay, which upheld the admissibility of the umbrella 

clause claim in spite of the existence of an exclusive forum selection clause in the 

contract.61 However, this case stands on a different legal ground from the case sub judice. 

As noted by the Tribunal, the jurisdiction of the Tribunal was so broad that included both 

treaty claims and contractual ones.62 

63. To the contrary, Article 8 of the present BIT limits the jurisdiction ratione materiae to the 

                                                 

58 Vivendi II Annulment, ¶101. 

59 Sasson, p. 194. 

60 BIVAC, ¶149. 

61 BIVAC, ¶134. 

62 SGS/Paraguay, ¶129. 
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disputes ‘under this Treaty’. Under such a provision it is not the role for the Tribunal to 

make judgment on the contractual claims. 

64. This conclusion might be questioned as rendering the Tribunal’s jurisdiction inutile.63 

However, it is a well-established principle that international arbitration is based solely on 

the parties’ consent to arbitrate.64 The scope of jurisdiction should not be interpreted 

expansively, without clear evidence of such a consent.65 

2. The MFN clause does not expand the jurisdiction to contractual claims. 

65. Claimant cannot employ the MFN clause in the BIT to bypass the issue of admissibility 

by expanding the Tribunal’s jurisdiction to encompass contractual claims. Whereas 

broader jurisdictions are set forth in Ruritania-United States BIT 66  and Ruritania-

Switzerland BIT,67 the instant MFN clause does not operate to equate the jurisdiction 

ration materiae to that under those BITs. 

66. The MFN Clause of the present BIT, Article 3(1), stipulates that, 

‘Neither Contracting State shall in its territory (a) subject Investments 

owned or controlled by Investors of the other Contracting State to treatment 

less favourable than it accords […] to Investments of Investors of any third 

State’ 

67. No Tribunal has ever ruled that by virtue of a MFN clause its jurisdiction ratione materiae 

                                                 

63 Gaillard, p. 334. 

64 Shaw, p. 1051. 

65 ConocoPhillips, ¶254. 

66 Ruritania-US BIT, Article 24(1)(a)(i)(C). 

67 Ruritania-Switzerland BIT, Article 8(1). 
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was enlarged to include what the respondent had not expressly consented to. 68  For 

instance, in Plama v. Bulgaria, the ICSID Tribunal denied that the MFN clause in 

Bulgaria-Cyprus BIT, in which only an ad hoc Arbitration was consented, incorporated 

by reference Bulgaria’s consent to ICSID Arbitration in Bulgaria-Finland BIT.69 The 

MFN clause employed the substantively same words as the present BIT, namely, ‘a 

treatment which is not favourable than that accorded to investments by investors of third 

states.’70 

68. The Tribunal carefully examined the States Parties’ intention. This is legitimate because 

it is ‘the basis prerequisite for arbitration’ that there is ‘an agreement of the parties to 

arbitrate.’71 Absent any reference to dispute settlement, the Tribunal did not consider the 

MFN clause a sufficient ground to incorporate consent to jurisdiction in other treaties. It 

reasoned that, 

‘dispute resolution provisions in a specific treaty have been negotiated with 

a view to resolving disputes under the treaty. Contracting States cannot be 

presumed to have agreed that those provisions can be enlarged by 

incorporating dispute resolution provisions from other treaties negotiated in 

an entirely different context.’72 

69. The same conclusion has constantly been drawn in other cases.73 The only contrary case, 

                                                 

68 Teinver, ¶171; UNCTAD, p. 173. 

69 Plama-1, ¶227. 

70 Bulgaria-Cyprus BIT, Article 3(1). 

71 Plama-1, ¶198. 

72 Plama-1, ¶207. 

73 Berschader, ¶208; Salini/Jordan, ¶119; Telenor, ¶100; Tza Yap Shum, ¶220. 
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RosInvestCo UK Ltd. v. Russia,74 has recently been set aside by the Swedish Court of 

Appeal.75 Consequently, the MFN clause does not enable the present Tribunal to make 

decision on the contractual claims regarding the SPA. It cannot cure the inadmissibility of 

the SPA claim. 

  

                                                 

74 RosInvestCo-1, ¶139. 

75 RosInvestCo-2, p. 4. 
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PART TWO: MERITS 

70. There are two issues raised by Claimant:76 whether Ruritania indirectly expropriated 

(‘Expropriated’) CAM’s Investments associated with FBI as well as CAM’s trademarks 

(I); and whether Ruritania failed to provide fair and equitable treatment to CAM’s 

Investments (II). 

I. FBI DID NOT SUFFER ‘EXPROPRIATION’ UNDER ARTICLE 4 OF THE RURITANIA-CRONOS BIT. 

71. FBI’s loss of revenue and profit did not have the effects ‘equivalent to expropriation’ (A). 

Neither has CAM’s trademarks suffered the effect (B). In the alternative, because the loss 

was the result of Ruritania’s exercise of lawful regulatory power, there was no 

Expropriation (C). 

A. The loss of revenue and profit of FBI did not have the effects ‘equivalent to 

expropriation’. 

72. For Expropriation to be established, Article 4(1) of the Ruritania-Cronos BIT requires ‘the 

effects of which would be equivalent to expropriation’ caused by the measure taken by a 

Contracting State. To provide concrete criteria of the term, the Tribunal should also refer 

to cases ruled under similar provisions77 for the harmonious development of investment 

law.78 Such cases considered severity of the loss suffered by Investment (1) and its 

duration (2).79 Article 4 also explicitly requires that the measure causing this effect must 

                                                 

76 Statement of Claim, ¶28. 

77 NAFTA, Article 1110; Argentina-US BIT, Article IV; Czech Republic-Netherlands BIT, 

Article 5. 

78 Saipem, ¶67. 

79 E.g., Fireman’s Fund, ¶176(c)&(d); LG&E, ¶190. 
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be attributable to Ruritania (3).  

1. Severity of the FBI’s loss does not suffice to be equated with expropriation. 

73. Article 4(1) requires the effect to Investor to be ‘equivalent to expropriation’. If something 

is equivalent to expropriation, it cannot logically encompass more than what the term 

‘expropriation’ indicates.80 Traditionally ‘expropriation’ has been used to describe the 

transfer of title from a private entity to a state.81 Accordingly, equivalent effect to such 

measure can be found if the benefit of property is effectively neutralized.82 This requires 

‘substantial deprivation’ of Investment,83 ‘as if the rights related thereto […] cease to 

exist.’84  

74. To the contrary, if the Investment continues to operate, it cannot be considered to be 

substantially deprived even if profits are diminished.85 A partial deprivation of value does 

not constitute ‘Expropriation’.86 In Pope & Talbot v. Canada, the Tribunal did not find 

indirect expropriation because the claimant could still export lumber to the US. 87 

Similarly, in the present case, FBI was not declared default and continues to operate. It 

continuously sells not only FREEBREW but also other brands, including RURILITE and 

                                                 

80 Pope&Talbot, ¶104; Cf. France-Argentina BIT, Article 5(2). 

81 Salacuse, p. 55. 

82 CME, ¶604; CMS, ¶262. 

83 Pope&Talbot, ¶102. 

84 Tecmed, ¶115. 

85 LG&E, ¶189, citing Pope&Talbot, ¶100. 

86 SD Myers, ¶283; Vivendi II, ¶7.5.11. 

87 Pope&Talbot, ¶¶101-02; see also, Feldman, ¶142. 
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HILLMAGORE, which are not affected by labeling requirement.  

2. Duration of the FBI’s loss does not suffice to be equated with expropriation 

75. The term ‘expropriation’ in its ordinary meaning requires a lasting removal of Investor’s 

rights to make use of its property.88 Neither the reconfiguration of bottling lines nor the 

impact of labeling requirement for Reyhan-containing products had such a permanent 

effect. 

76. By analogy to SD Myers v. Canada, where the Tribunal did not find the export ban on 

certain hazardous waste for 18 months to have had expropriatory effect,89 the duration of 

the loss in the present case cannot be considered to be ‘equivalent to expropriation’. FBI 

completed the reconfiguration of bottling line in April 2011,90 within less than 4 months 

after the MAB Act entered into force.91 

77. Following the implementation of the ordinance, even with the reduction of 90% in the 

profit, FBI had and has prospective for increasing the sales of FREEBREW, for instance 

by the reduction of Reyhan concentrate or through its effort to advertise the product. Such 

prospect played an important role in the decision of LG&E v. Argentina. The Tribunal did 

not find expropriatory effect even though the value of the claimant’s licenses was reduced 

by more than 90% due to its prospective for future gain.92 The Tribunal in Vivendi v. 

Argentina reached a different conclusion because the company, of which claimant owned 

                                                 

88 SD Myers, ¶283. 

89 SD Myers, ¶ 

90 Statement of Claim, ¶12. 

91 Procedural Order No. 3, ¶5. 

92 LG&E, ¶198. 
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shares, was left with no choice but to rescind the concession agreement due to the 

provincial authority’s interference with the collection of charges.93 Unlike in the latter 

case, in the present case the very fact that the creditors decided not to declare default94 

indicates the prospect for ongoing business with the FBI’s potential goodwill. 

3. In addition, it was not the measure by Ruritania that decreased the profit of FBI 

after the implementation of the ordinance. 

78. According to Article 4(1) of the present BIT, causality is required between the 

expropriatory effect and a ‘measure taken by a Contracting State’. However harsh is the 

market competition, the scope of the protection cannot be extended to the damages caused 

by lawful activities of other private entities,95 because BITs cannot serve as insurance for 

inadequate business decisions.96  In words of the Tribunal in Generation Ukraine v. 

Ukraine, 

‘investment always entails risk. Nor is it sufficient for the disappointed 

investor to point to some governmental initiative, or inaction, which might 

have contributed to his ill fortune.’97 

79. The draft of the MAB Act was introduced to the parliament on 20 June 2010,98 to which 

FBI had access.99 Taking into consideration that the reconfiguration of bottling line takes 

                                                 

93 Vivendi II, ¶7.5.33. 

94 Statement of Claim, ¶21. 

95 Salacuse, p. 289. 

96 Waste Management, ¶160. 

97 Generation Ukraine, ¶20.30. 

98 Procedural Order No. 2, ¶26. 

99 Procedural Order No. 3, ¶15. 
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5 months,100 had FBI begun it in August, the process would have been completed by the 

Act entered into force on 1 January 2011.101 Alternatively, FBI could reasonably expect 

bottle size regulation from the draft introduced to the parliament.102 To avoid the loss, it 

should have prepared 0.5liter bottles to substitute 0.8 litter ones for the case of the 

adoption of the MAB Act. 

80. More importantly, the direct cause of the loss of sales and diminution of revenue in the 

last quarter of 2011 is not the introduction of the labeling requirement for Reyhan-

containing products, but FBI’s own failure to adequately respond to the negative 

campaign by its business competitors. Claimant failed to make any effort to mitigate the 

negative image constructed by its rival companies. Accordingly, for the last step in the 

entire process of the alleged cumulative effect of expropriation was not a measure by 

Ruritania,103 Claimant did not suffer Expropriation under Article 4. 

B. The restriction on trademark and trade dresses did not have the effect ‘equivalent to 

expropriation’. 

81. The MAB Act, under Section 8, imposed restrictions for bottle size as well as for 

packaging. While Ruritania does not dispute Claimant’s position that all components are 

‘trademarks’ as forms of ‘Investment’,104 they did not suffer the effect ‘equivalent to 

                                                 

100 Statement of Claim, ¶12. 

101 Procedural Order No. 3, ¶5. 

102 Procedural Order No. 3, ¶15; see also, Plama-2, ¶221. 

103 See, Siemens, ¶¶263-64. 

104 Ruritania-Cronos BIT, Article 1(d); see also, Procedural Order No. 2, ¶6. 
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expropriation’. 

82. The term ‘trademark’ is not defined under the BIT.105 In such a case, the reference should 

be made to TRIPS Agreement, as a relevant rule of international law applicable to the 

parties.106 It provides that an owner of a trademark only has ‘the exclusive right to prevent 

all third parties’ from using identical or similar signs,107 not the right to use it.108 CAM’s 

right to prevent other parties from using its trademark is fully secured, since the 

registration of concerned trademarks remains.109 Therefore, CAM’s trademarks protected 

under the BIT were not deprived. 

C. In any event, the MAB Act and labeling requirement for the Reyhan containing products 

are within the regulatory power of Ruritania. 

83. Even if the Tribunal finds expropriatory effect on Claimant’s Investments, Ruritania is not 

under obligation to pay compensation because the effects are the result of lawful 

regulatory action. 

1. Under Article 4, lawful exercise of regulatory power does not constitute 

Expropriation. 

84. It is established under CIL that a State is not liable to pay compensation for the 

expropriatory effect suffered by investors if the general regulatory actions of a state 

                                                 

105 Cf. NAFTA, Article 1708(10). 

106 VCLT, Article 31(3)(c); see also SD Myers, ¶204. 

107 TRIPS Agreement, Article 16(1) (emphasis added). 

108 EC-Trademarks, ¶¶7.610-11; Alemanno/Bonadio, p. 462. 

109 Statement of Defense, ¶16. 
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satisfies certain conditions (discussed in detail below). This rule can be confirmed from 

the opinions of states,110 decisions of arbitral tribunals111 and writings of publicists.112  

85. Claimant may argue that Article 4 of Ruritania-Cronos BIT, which prohibits expropriation, 

nationalization, and ‘any other measure’, excludes regulatory power of a Contracting 

Party. However, such interpretation should not be accepted for two reasons. 

86. Firstly, the term ‘measure’ should be read to reflect the nature of expropriation and 

nationalization that are listed just before it, rather than putting an emphasis on ‘any’ to 

broaden the scope of prohibition. The Tribunal in Saluka v. Czech Republic did not find 

the term ‘any measure’113 to be critical to exclude the customary rule on regulatory power 

of states from taking into account for interpretation.114 Because this power derives from 

sovereignty,115 it should require clear wording to prove parties’ intention to exclude such 

authority under the principle in dubio mitius.116 

87. Secondly, this interpretation is consistent with the object and purpose117 of the present 

BIT; not only to protect Investment but also to encourage economic activities for ‘the 

                                                 

110 Third Restatement, Article 712, commentary (g). 

111 Methanex, Part IV, Ch. D, ¶7; Saluka, ¶255. 

112 Christie, p. 338; Crawford (Brownlie), p. 621. 

113 Czech Republic-Netherlands BIT, Article 5. 

114 Saluka, ¶254; see also, VCLT, Article 31(3)(c); LG&E, ¶¶185-96. 

115 Dolzer/Schreuer, p. 120. 

116 SGS/Pakistan, ¶171. 

117 VCLT, Article 31(1). 
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prosperity of both nations and the welfare of their nationals’.118 Such aim cannot be 

achieved if any business that is adversely affected by legitimate governmental regulations 

would be able to seek compensation.119 

2. Under the conditions for a lawful regulatory action, States are entitles to implement 

reasonable measures even if the risk to human health is uncertain. 

88. Arbitral Tribunals usually list three requirements for an action of a state to be excluded 

from compensable measure: i) the action of a state is for the public purpose; ii) the means 

employed are proportionate to the aim sought to be realized; ii) the action is not 

discriminatory.120 For being critical to the present case, the contents of the first and 

second requirements should be clarified. 

a. Scientific evidence with reasonable plausibility may establish prima facie public 

purpose. 

89. The regulatory action must be for the public purpose. A government’s duty under 

international law to protect public health of its people extends in the face of scientific 

uncertainties.121 Although it is Ruritania that bears the burden of proof122 to establish 

this motive, the standard of proof may lowered in the case of scientific uncertainties. 

90. The principle of fairness, which is a general principle of law that determines the burden 

                                                 

118 Ruritania-Cronos BIT, Preamble. 

119 Feldman, ¶103. 

120 E.g., Fireman’s Fund, ¶176(j); Methanex, Part IV, Ch. D, ¶7. 

121 Lévesque, p. 273; Orellana, pp. 722, 725. 

122 UNCITRAL Rules, Article 27(1). 
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and standard of proof between disputing parties,123 shifts the burden of proof to claimant 

if a respondent state establishes the threshold of minimal scientific uncertainty.124 This 

so-called ‘prima facie case’125 may also be applied to the disputes over regulatory power 

of a state under investment treaties.126 

91. In fact, the Tribunal in Methanex v. US, found legitimate motivation of the Respondent 

because the State presented ‘reasonable scientific grounds’.127 It then stated that ‘no 

credible evidence of any intention on the part of [Respondent State] to injure methanol 

producers […]’ is found.128  Therefore, if a State presents scientific evidence that is 

plausible, the burden to prove any illegitimate intention of the State would be borne by 

claimant. 

92. With regards to the elements on which the Tribunal should decide the reasonableness, it 

is neither the support from the scientific community nor the contents of the scientific 

finding itself because it is not the role of the Tribunal to second-guess the correctness of 

scientific finding.129 The Tribunal should rather assess if the evidence presented actually 

shows the existence of scientific uncertainty and the scale of harm that might be 

                                                 

123 Foster, p. 189. 

124 Foster, p. 274. 

125 Foster, pp. 229-34. 

126 Foster, p. 144; Orellana, p. 729. 

127 Methanex, Part III, Ch. A, ¶102(2). 

128 Methanex, Part III, Ch. A, ¶102(4). 

129 Chemtura, ¶134; Methanex, Part III, Ch. A, ¶101. 
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experienced.130  

93. For the Tribunal to accept the argument of Claimant, it needs to be convinced that 

scientific conclusion was ‘so faulty that the Tribunal may reasonably infer that the science 

merely provided a convenient excuse’ for the Respondent.131 The Tribunal may also take 

into account circumstantial evidence. For instance, Tribunals have found political 

intention of states from the statement of a minister132 or demonstration that pushed the 

state organ to take action.133 No such evidence has been presented by CAM. 

94. Claimant may argue that public hearings, testimony and peer-review 134  are the 

prerequisites to establish the validity of scientific evidence. Although such due process 

may provide additional support for the good motivation of a State, the insufficient 

procedure should not alter the validity of scientific evidence.135  Having stated that, 

Respondent accepts that due process may be relevant under FET, which is discussed 

below.136 

b. A State is entitled to employ means that reasonably contribute to the aim sought. 

95. The second condition requires proportionality between the means employed and the aim 

sought. The standard required by Arbitral Tribunals is that of ‘reasonable relationship’ 

                                                 

130 Foster, p. 256. 

131 Methanex, Part IV, Ch. E, ¶19; see also, Chemtura, ¶137. 

132 SD Myers, ¶116. 

133 Tecmed, ¶129. 

134 Methanex, Part III, Ch. A, ¶101. 

135 Viñuales, p. 371&378; see also, Fireman’s Fund, ¶176(j); Saluka, ¶262. 

136 Memorial, Part Two, II-C-1. 
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between these two.137 Stricter standard of ‘least restrictive measure’ cannot be adopted in 

the investment treaty context, including the current BIT, without any term in the treaty to 

limit the measure ‘necessary’ to protect human life or health.138 Discretion on the degree 

of protection and means for implementation are safeguarded since acceptable risks differ 

depending on cultural traditions.139 Further, reasonable assumption of the contribution of 

a State’s action may satisfy the requirement of proportionality even with some scientific 

uncertainties of the suitability and necessity of the disputed measure.140  

3. The policies implemented by Ruritania are lawful regulations. 

96. Both the MAB Act and the ordinance of the Ministry of Health and Social Security satisfy 

the three conditions. 

a. The prohibition of certain advertisements time as well as the time and the place to 

sell alcohol (the MAB Act, Section 6&7). 

97. For the public purpose: Promotion of public health is recognized to be part of a State’s 

regulatory power.141 As WHO proclaims, the harmful use of alcohol is ranked as the third 

leading risk factor for disease and disability in the world. 142  Alcohol is a major 

preventable cause of drug-related deaths and hospitalization, second after tobacco.143 The 

                                                 

137 LG&E, ¶195; Saluka, ¶272; see also, Waelde/Kolo, p. 835; Moloo/Jacinto, p. 35. 

138 Moloo/Jacinto, p. 36; cf. GATT, Article XX(b). 

139 Orellana, pp. 722-23. 

140 Philip Morris/Norway, ¶¶82-83. 

141 ICSECR, Article 12;  

142 WHO 2011, p. x. 

143 E.g., Australian Guidelines, p. 26. 
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action of Ruritania to reduce alcoholic consumption is therefore for the public purpose. 

98. Proportionality: The proportionality between the means employed and the aim sought 

needs to be assessed by each regulation under the MAB Act. The prohibition of 

advertisements which would deliver the images that alcohol is healthy reasonably 

contributes to deliver correct information on alcohol. Targeted regulation for those 

advertisements which are not compatible with a healthy way of life is proportionate to the 

goal.144 Moreover, the prohibition of sales at sports establishments contributes to reduce 

the alcoholism among the youth, given the strong relationship between the consumption 

of alcoholic beverages of the youth and the advertisement or sale of alcohols in sporting 

events.145 Further, uniform restrictions on selling hours and venues are also reasonable. 

Various countries implement such regulation.146 

99. These measures are clearly not discriminatory as they have general application. 

b. The restrictions on bottle size (the MAB Act, Section 8). 

100.The public purpose of the MAB Act as been established above. 

101.Proportionality: To show the reasonableness of the restriction on the bottle size, 

Ruritania relies on the practices of States.147 Based on scientific researches, a number of 

countries have set guidelines on the maximum amount of alcohol for daily consumption 

to prevent damages to liver and brain as well as to protect from heart disease, cancer and 

                                                 

144 See, Bacardi France, ¶¶31-37. 

145 WHO 2001, p. 13. 

146 WHO 2011, pp. 43&49. 

147 See, Chemtura, ¶135. 
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other health problems. For instance, Australia, 148  Japan, 149  New Zealand, 150  and 

Singapore151 set at 20 gram of alcohol, which is equivalent to the amount contained in 

the 0.5 litter of beer (5% alcohol). Given such practices, the present measure to restrict 

bottle size can be reasonably assumed to contribute to discourage people from drinking 

over the healthy amount. 

102.Non-discriminatory: Given the objective scientific criteria, the bottle size restriction, 

even though it only affects FBI, cannot be found to be discriminatory. 

c. The requirement for plain packaging (the MAB Act, Section 8). 

103.The public purpose of the MAB Act as been established above. 

104.Proportionality: Plain packaging reasonably contributes to reduce the alcoholic 

consumption and to avoid misconceptions about the risk it carries. According to the 

extensive research conducted by the Cancer Council of Australia on the topic of plain 

packaging, the evidence indicates three primary benefits: 

‘increasing the effectiveness of health warnings, reducing false health 

beliefs about cigarettes, and reducing brand appeal especially among youth 

and young adults.’152 

105.Claimant may submit contrary studies on the effect of plain packaging. However, high 

                                                 

148 Australian Guidelines, p. 39. 

149 Ministry of Health of Japan. 

150 Health Promotion Agency of New Zealand. 

151 Health Promotion Board of Singapore. 

152 Cancer Council of Australia, p. 13. 
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credibility of this research can be deduced153 from incorporation of 24 peer-reviewed 

experimental studies.154 The fact that plain packaging has been under consideration in 

EU, New Zealand, and UK in addition to Australia which has already implemented the 

policy provides 155  further evidence for the indication of its effectiveness. 156  Such 

disagreement should not prevent Ruritania from taking measure that can be reasonably 

assumed to protect public health.157 

106.This regulation did not have discriminatory effect to FBI. 

d. Labeling requirement for Reyhan-containing products. 

107.For the public purpose: It is a duty of Ruritania to provide information about the harmful 

substances to people for the promotion of their health.158 The HRI Report found a higher 

risk of cardiac complications to people who consumed Methyldioxidebenzovat, ingredient 

in Reyhan, on daily basis. For the above stated reason, methodological disagreement, 

especially of an expert to whom Claimant paid,159 cannot infer illegitimate motivation of 

Ruritania. Cardiac complication may lead to cardiac arrest or infarction, which can be 

lethal. Therefore, the risk of sufficient danger may be reasonably inferred from the 

evidence submitted. Further, circumstantial evidence indicates that the research has been 

                                                 

153 Methanex, Part III, Ch. A, ¶101; Lévesque, p. 287. 

154 Cancer Council of Australia, p. 11-13. 

155 Cancer Council of Australia, p. 22-23. 

156 Chemtura, ¶135. 

157 Methanex, Part III, Ch. A, ¶101; Philip Morris/Norway, ¶¶82-83 

158 ICSECR, Article 12(1). 

159 Statement of Defense, ¶15. 
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conducted from 1999, with its duration set for 10 years in the beginning.160 Such an 

organized study mitigates the doubt over targeting FBI. 

108.Proportionality: The labeling requirement is proportionate to protect people from the 

risk that Reyhan carries. While the labels can effectively inform people of the existence 

of risk, the producers are free to sell their products. Therefore, reasonable relationship 

between the measure and the aim is found. 

109.Non-discrimination: Although Claimant suffered effect that other beer companies did 

not, this distinction is justified on the containment of Reyhan. Unless Claimant proves the 

intentions of the respondent state to harm an investor, regulations of the general 

application would presumed to be bona fide.161 

110.Claimant may contend that specific assurance was given by the SPF. However, this 

Claimant’s expectation is not protected, as discussed in the different parts of this 

Memorial.162 

II. RURITANIA DOES NOT VIOLATE FAIR AND EQUITABLE TREATMENT UNDER ARTICLE 

2(1)(B) OF THE BIT. 

A. The interpretation of the FET clause calls for balance between Investor’s protection 

and host State’s public interests. 

111.Respondent does not take position that the present BIT merely reflects the minimum 

                                                 

160 Statement of Claim, ¶14. 

161 Chemtura, ¶137; Methanex, Part IV, Ch. E, ¶18; Saluka, ¶273. 

162 Memorial, Part One, II-A; Memorial, Part Two, II-C-2. 
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standard of protection under CIL without explicit reference to such standard. 163 

Nevertheless, the autonomous standard is still flexible without any definition, thus it must 

be adapted to the particular facts and circumstances of each case.164 The present case 

requires rather low standard of protection to Investors because the challenged measures 

were taken for the promotion of public interest. This limitation is consistent with the 

object and purpose165 of the present BIT. 

112.Taking into account that the encouragement and intensification of economic relationship 

is the important objective alongside the protection of Investment,166 a balanced approach 

to the interpretation of the substantive provisions is required; otherwise, strict obligation 

may dissuade host State from admitting Investments to the contrary to the aim of the 

BIT.167 The specific reference to ‘the welfare of their nationals’ in preamble stresses that 

the purpose of the BIT is not to protect Investors per se, but to assist in the economic 

development that would benefit all nationals, primarily citizens and secondly foreign 

Investors.168 

113.Accordingly, the autonomous standard under the present BIT does not go beyond the 

State’s regulatory power to promote public interests. 

B. The MAB Act: CAM’s expectation over the stability of alcoholic regulation is not 

                                                 

163 Cf. eg., NAFTA, Article 1105. 

164 Waste Management, ¶99. 

165 VCLT, Article 31(1). 

166 Ruritania-Cronos BIT, Preamble. 

167 Saluka, ¶300. 

168 Lemire-1, ¶273. 
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protected. 

1. There has been no action of Ruritania that generated legitimate and reasonable 

expectation over the stability of alcoholic regime. 

114.Legitimate expectation of an Investor is protected as a general principle of law, which can 

be taken into consideration when interpreting FET clauses.169 A study on comparative 

domestic protection of individual’s expectations concluded that 

‘most domestic systems tend to distinguish protection of expectations in 

situations of individualized representations which the administration 

repudiates, from cases where the individual is affected by a general change 

of policy. […] [P]rotection in the second instance would be quite 

exceptional and would attract extremely restrained judicial review.’170 

This standard should be applied to the present BIT. 

115.Recent Arbitral Tribunals shares the view, holding that States are assumed to retain their 

sovereignty ‘to amend their legislation in order to adapt it to change and the emerging 

needs and requests of their people’.171 The standard of protection may rise only if a State 

specifically guarantees stability to an investor 172  or attracts investors by a specific 

policy.173 No such commitment can be identified in this present case. Foreseeability of 

                                                 

169 VCLT, Article 31(3)(c); Total, ¶¶111&128; see also, Potestá, pp. 93-98; Schill, pp. 168-69. 

170 Potestá, p. 98. 

171 Total, ¶¶115&164; see also, Saluka, ¶¶305&351; Continental, ¶258; Parkerings, ¶333. 

172 Total, ¶¶117&429; Plama-2, ¶219. 

173 Parkerings, ¶337. 
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the adoption of the MAB Act when CAM became an Investor strengthens this claim.174 

2. Ruritania’s obligations under other treaties cannot generate legitimate expectation 

of Claimant. 

116.Claimant may argue that Ruritania breached TRIPS Agreement, TBT Agreement and 

Paris Convention to establish that its expectation of Ruritania’s compliance of these 

obligations was betrayed.175 However, such contention is not acceptable for two reasons. 

a. Claimant may not invoke other instruments to base its expectations. 

117.Article 8(1) of the present BIT explicitly limits the dispute-settlement to those ‘under this 

Treaty’, which is distinct from other usual provisions of BITs.176 Neither has the Treaty 

provides to cover jurisdiction of the Tribunal to ‘all’ or ‘any’ disputes, which are common 

to BITs.177 Accordingly, this Article does not expect application of other instruments.178 

MFN treatment does not enlarge the scope of this Article.179  

118.Claimant’s argument goes beyond the reference to other treaties,180  which is a fully 

acceptable way of interpretation of the BIT,181 asking this Tribunal to apply them to the 

                                                 

174 Memorial, Part One, I-B. 

175 Philip Morris (Notice of Arbitration), ¶¶6.6-6.12 

176 Eg., Australia-Hong Kong BIT, Article 10. 

177 Eg., Argentina-US BIT, Article VIII. 

178 See, Vivendi I Annulment, ¶55. 
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180 Cf. Total, ¶123. 
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present facts.  

In the alternative, Ruritania is not in violation of any asserted obligations. 

119.TRIPS Agreement, Article 15(4)/Paris Convention, Article 6quinquies(B): Article 

15(4) provides that the nature of the goods shall not form ‘an obstacle to the registration 

of the trademark.’ This provision does not address the issue of regulation to use registered 

trademarks.182 Article 6quinquies(B) stipulates that trademarks may not be invalidated 

unless they are contrary to morality or public order. 

120.Neither of the Articles are breached because, in this present case, the registration of 

CMA’s trademarks are not affected.183 

121.TRIPS Agreement, Articles 17 and 20: According to Article 17, only ‘limited 

exceptions to the rights conferred by a trademark’ may be provided. Article 20 provides 

that the use of trademarks ‘shall not be unjustifiably encumbered by special requirements’. 

However, the contents of the rights conferred under TRIPS Agreement are stipulated in 

Article 16, which merely guarantees ‘the exclusive right to prevent all third parties’ from 

using the registered marks. This Article does not confer the positive right to use 

trademarks.184 For this reason, no limitation is imposed on trademarks by Ruritania’s 

plain packaging policy. 

122.In any event, the text of both articles allows States Parties’ measures that interferes with 

the use of trademarks. Member States agreed in Doha Declaration that: 

                                                 

182 Alemanno/Bonadio, p. 468. 

183 Statement of Defense, ¶16. 

184 EC-Trademarks, ¶¶7.610-11; Alemanno/Bonadio, p. 462; see also, Memorial, Part Two, I-

B-1. 
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‘the [TRIPS] Agreement can and should be interpreted in a manner 

supportive of WTO members’ right to protect public health […].’185 

WTO Appellate Body also recognizes discretion of a State in public health issues.186 

Sufficient researches on the effectiveness of the plain packaging, which have been 

presented to the Tribunal,187 the regulation on packaging under the MAB Act does not 

breach Articles 17 and 20. 

123.TBT Agreement, Article 2(2): Under this Article, no technical regulations shall be 

applied, which are ‘more trade-restrictive than necessary to fulfil a legitimate objective, 

taking account of the risks non-fulfilment would create. Such legitimate objectives are, 

inter alia: […] protection of human health or safety […].’ While Claimant may present 

some alternative measures, under the case of WTO, such measures must be equivalent in 

effect ‘in the light of the nature of the risks at issue and the gravity of the consequences 

that would arise’ without the challenged measure.188  

124.The MAB Act aims at the effective reduction of alcoholic consumption in Ruritania to 

promote public health. It is a comprehensive policy that regulates place, time and methods 

of sales. Restriction on packaging is an integral part of the policy as it effectively 

contributes to lesser attract the youth and reduces misconceptions that packages carry.189 

Without this measure, the overall effectiveness of the MAB Act would diminish; hence 

no alternative measure is available. 

                                                 

185 Doha Declaration, ¶5(a); see also, TRIPS Agreement, Article 8(1). 

186 EC-Asbestos, ¶168. 

187 Memorial, Part Two, I-C-3-c. 

188 US-Tuna, ¶321. 

189 Memorial, Part Two, I-C-3-c. 
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C. The ordinance of the Ministry of Health and Social Security: its adoption was lawful. 

125.The administrative due process in adopting labeling requirement for Reyhan-containing 

products required under the FET provision was accorded (1). The assurance over the 

safety of Reyhan is not protected under the FET clause (2). 

1. Ruritania did not violate due process in establishing the labeling requirement. 

126.The standard set for the administrative due process under international level is very low. 

Tribunals have required ‘bad faith, a willful disregard of due process of law, or an extreme 

insufficiency of action’ to find violation.190 The lack of prior notification was not found 

to be a violation of fair and equitable treatment standard.191 In Thunderbird v. Mexico, no 

violation was found because claimant was given a full opportunity to be heard and present 

counter-evidence.192 In the present case, CAM granted the opportunity to review the HRI 

report and present its opinion to the Ministry.193 

127.This opportunity suffices in the administrative decision because Claimant still may seek 

remedy in judiciary. The Tribunal in Generation Ukraine v. Ukraine held that ‘an 

international tribunal may seem that the failure to seek redress from national authorities 

disqualifies the international claim’.194 Without any challenge in Ruritania’s domestic 

courts, CAM may not argue that the administrative due process in casu was unsatisfactory. 

                                                 

190 E.g., Genin, ¶371. 

191 Genin, ¶364. 

192 Thunderbird, ¶198. 

193 Statement of Claim, ¶17. 

194 Generation Ukraine, ¶20.30. 
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2. The trust of Claimant over the Fund’s guarantee on the safety of Reyhan is not 

protected. 

128.It is clear from the wording of Article 2(1) of the Ruritania-Cronos BIT that the subject 

of the obligation to accord fair and equitable treatment need to be the State of Ruritania. 

The primary position of Respondent is, as has been argued, the SPF’s warrant does not 

generate legitimate expectation due to its distinct personality from the government of 

Ruritania.195 

129.Even if the Tribunal decides that the government of Ruritania is a party to the SPA, the 

breach of the Agreement does not in itself constitute a violation of the present FET clause. 

Given the ordinary meaning of Article 2, only unfair or inequitable ‘treatment’, rather 

than the violation of a contract per se, should be found to be a violation. For this reason, 

an Investor ‘whose contractual expectations are frustrated should, under specific 

conditions, seek redress before a national tribunal.’196 

130.Claimant may assert that the FET provision protects legitimate expectation generated 

from the SPA. However, such interpretation is implausible because, in commentators’ 

view, it assumes that ‘the umbrella clause adds nothing to the FET standard.’197 Not all 

contractual obligations produce legitimate protection protected as FET obligation.198 

Tribunals, for this reason, differentiates contractual expectations from expectation that is 

protected under the treaty, requiring exercise of State’s sovereign authority (puissance 

                                                 

195 Memorial, Part One, II-A; see also, ADF, ¶189. 

196 Parkerings, ¶344; see also, Saluka, ¶442. 

197 Schreuer, p. 18; see also, Potestá, p. 101. 

198 Voss, p. 207. 
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publique) from the latter.199 

131.In this present case, Claimant could reasonably expect that, at the time of the conclusion 

of the SPA on 30 June 2008, no health risk was identified by the SPF on BREEBREW.200 

The availability of the interim report of HRI of 2005 is a matter subject to the second 

instance as it directly connects to the existence of the breach of the SPA.201 Here, it is 

sufficient to point out that the failure to cite the HRI interim report is not a sovereign act, 

but the act that can be expected from any non-State party. In addition, Claimant did not 

seek any remedy in domestic court of Ruritania. Therefore, Ruritania did not act in unfair 

or inequitable manner within the meaning of Article 2 of the BIT. 

D. Composition of these measures does not constitute violation of fair and equitable 

treatment standard. 

132.Claimant may rely on El Paso v. Argentina202 to argue that the present alleged policies 

constitute a composite act,203 which amounts to a violation of Article 2. However, unlike 

in that case, where the Tribunal found cumulative measures amounting to ‘a total 

alteration of the entire legal setup’ on which the claimant formed legitimate 

expectations, 204  the MAB Act and the ordinance imposing labeling for Reyhan-

                                                 

199 E.g., Impregilo, ¶260; Duke Energy, ¶¶342-44. 

200 SPA, Appendix 7, 9.2.1. 

201 Procedural Order No. 1, ¶5. 

202 El Paso, ¶516; see also Rompetrol, ¶279. 

203 ASR, Article 15. 

204 El Paso, ¶517. 
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containing products have entirely different aim, also implemented in the different context. 

Therefore, no relationship can be found between these measures.  
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PART THREE: DAMAGES 

I. MORAL DAMAGE SHOULD NOT BE AWARDED FOR THE TREATMENT OF MESSRS. 

GOODFELLOW AND STRAW. 

133.CAM would most likely claim for moral damages based on the mental sufferings of 

Messrs. Goodfellow and Straw as well as reputational damage to FBI. However, 

compensation for moral damages under investment treaties should be strictly limited. 

Primarily, Ruritania submits that the alleged damages do not satisfy the strict requirements 

(A). In the alternative, even if the Tribunal finds the existence of moral damages, these 

injuries are mitigated by Ruritania’s acknowledgement of its failure to accord full 

protection and security to CAM’s Investments, as a form of satisfaction (B). 

A. Moral damages may be awarded only in the ‘exceptional circumstances’. 

134.Moral damage, or non-material damage, is any damage having no effect to assets, wealth 

or income, and for this reason incapable of being quantified with financial or economic 

matter. 205  Respondent accepts that moral damages are recoverable under customary 

international law.206 Moral damages may also be compensated under investment treaties. 

However, such remedy is limited to ‘exceptional circumstances’207 because the primary 

aim of investment treaties is to protect property and values of Investments, which are 

economically assessable. 

135.In Lemire v. Ukraine, the Tribunal deduced three requirements for compensable moral 

                                                 

205 Wittich, p. 329. 

206 ASR, Article 31; Lusitania, p. 40. 

207 Desert Line, ¶289; Lemire-2, ¶311;  
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damages from the past cases: 

‘- the State’s actions imply physical threat, illegal detention or other 

analogous situations in which the ill-treatment contravenes the norms 

according to which civilized nations are expected to act; 

- the State’s actions cause a deterioration of health, stress, anxiety, other 

mental suffering such as humiliation, shame and degradation, or loss of 

reputation, credit and social position; and 

- both cause and effect are grave or substantial.’208 

136.Ruritania submits that neither mental sufferings of the executives (1), nor reputational 

damage suffered by FBI (2) satisfy these conditions. 

1. The detention of the executives does not satisfy the requirements. 

137.Because CAM and the executives are different entities, CAM cannot seek compensation 

for the detention in their personal capacity (a). In the alternative to (a), mental sufferings 

of the executives does not reach the level required (b). CAM may claim only for the 

damage to performance of the company itself from the detention. However, such claim 

does not meet the set criteria (c). 

a. CAM may not seek compensation for the mental sufferings of the executives in their 

capacity. 

138.Article 2(1)(b) of the Ruritania-Cronos BIT obliges the Parties to accord full protection 

and security to ‘Investments by Investors’. Because the executives are not ‘assets’ 

invested in Ruritania, 209  their mental sufferings are compensable only when the 

                                                 

208 Lemire-2, ¶333. 

209 Ruritania-Cronos BIT, Article 1(1); See also, Biloune, p. 202-3. 
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harassment truly and significantly affected the performance of the company.210 Desert 

Line v. Yemen supports this view as the Tribunal awarded moral damages for the unfair 

negotiation for agreement imposed upon the claimant under physical and financial duress 

to its executives.211 

b. Even if the Tribunal decides that a company may claim for moral damage of its 

executive, the conditions are not met in this present case. 

139.It is abundantly clear that Messrs. Goodfellow and Straw could not suffer similar stress to 

the victims of armed threats or witnesses of deaths, to whom the Arbitral Tribunals have 

granted moral damages.212 

140.In Diallo, where a minor amount was granted as moral damages, ICJ reasonably inferred 

the existence of significant psychological suffering and loss of reputation caused to Mr. 

Diallo from the facts which violated human rights treaties, including 1) detention for 66 

days, 2) unsubstantiated accusation, and 3) the lack of opportunity to seek remedy.213 

141.To the contrary, in the present case, 1) the executives were merely detained for 11 days, 

which is a fully justifiable period even under human rights law standard.214 Although the 

executives might have felt stress and anxiety, mere unpleasant investigation does not 

suffice to compensable moral damages unless the authority engages in egregious 

                                                 

210 See, Ripinski/Williams, p. 311. 

211 Desert Line, ¶179; See also Dolzer/Schreuer, p. 159-60. 

212 E.g., Benvenuti, p. 147; Desert Line, ¶179. 

213 Diallo, ¶21. 

214 Rompetrol, ¶251; cf. ICCPR, Article 9(3). 
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behavior,215 which are not found in the case sub judice. 2) Prosecutor did not accuse the 

executives but conducted ‘investigation’ for the alleged bribery,216 which is a normal 

exercise of state’s police authority. Further, 3) Claimant still had a chance to seek local 

remedies. Therefore, neither cause of damage by Ruritania nor the effect suffered by the 

executives are grave or substantial enough to grant moral damages. 

c. The impact on the performance of FBI does not meet the required level to grant 

moral damages. 

142.Ruritania did not cause any interference with FBI’s performance that can be equated to 

Yamani egregious action in Desert Line. The fact of the present case that the executives 

were detained during the holiday season217 suggests that CAM did not encounter such 

difficulties, thus the conditions are clearly not met. 

2. Claimant failed to produce concrete evidence on reputational damages. 

143.The cause of the alleged reputational damage in this case is the failure of Ruritania to pay 

due regard to a police person who leaked the video to Free TV. This is a minor breach 

compared to, for example, armed interference.218 

144.Claimant has not shown any evidence that the reputational damages ‘are very real’219 As 

clearly stated in Rompetrol v. Romania, moral damages cannot be awarded ‘as a proxy for 

the inability to prove actual economic damage’; reputational damage is ‘perfectly 

                                                 

215 Arif, ¶¶610-11; See also, Lemire-2, ¶341. 

216 Statement of Claim, ¶24. 

217 Statement of Claim, ¶22. 

218 Desert Line, ¶179. 

219 Lusitania, p. 40. 
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conceivable’, thus such argument ‘is subject to the usual rules of proof’.220 The Tribunal 

demanded the claimant to show, for instance, increased financing costs or other 

transactional costs.221 The assertion of increased difficulties in obtaining finance or the 

higher interests required for loans was found to be insufficient.222 Without any of such 

evidence, it can be concluded that the FBI’s loss of reputation is merely speculative. 

B. In the alternative, should the Tribunal find the existence of moral damage, satisfaction 

will better mitigate the injuries than monetary compensation. 

145.As the Umpire in Lusitania case stated, 

‘[t]he fundamental concept of “damages” is satisfaction, reparation for a loss 

suffered […]. The remedy should be commensurate with the loss’.223  

146.The losses that may be claimed in this present case, i.e. affected performance of FBI, 

mental sufferings of the executives and reputational damages, are not ‘financially 

assessable’,224 for Claimant failed to produce any objective and concrete evidence. The 

nature of these losses are rather tied to the damages to honor, dignity or prestige of 

Claimant. To mitigate them, satisfaction is more appropriate than monetary 

compensation.225 For this reason, Ruritania’s acknowledgement of the breach of ‘full 

                                                 

220 Rompetrol, ¶¶289&293; See also, Tecmed, ¶198. 

221 Rompetrol, ¶289; See also, Al-Kharafi, Part 3-6th-§3. 

222 Rompetrol, ¶290. 

223 Lusitania, p. 39 (emphasis in original). 

224 ASR, Article 36(2). 

225 See, Pey Casado, ¶704. 
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protection and security’ clause226 sufficiently remediates damages of Claimant.227 

II. DAMAGES TO CLAIMANT’S SUBSIDIARIES OUTSIDE RURITANIA ARE IRRECOVERABLE. 

147.CAM’s subsidiaries, which exported raw materials of beer to FBI, are not ‘Investment’ 

defined under the BIT and damages on them are not compensable. Firstly, as a matter of 

substantive law, those damages are not within the ‘proximate causality’ and does not give 

rise to obligation to compensate. In any event, as a matter of procedural law, the Tribunal’s 

jurisdiction does not contain awarding damages to assets which are not Investment. 

A. Damages on CAM’s subsidiaries are not within the ‘proximate causality’. 

148.The present BIT does not contain a specific provision dealing with compensation. 

Accordingly customary international law on State responsibility governs that matter.228 

The principle codified in Article 31 of the ILC’s Articles on International Responsibility 

of States for Internationally Wrongful Act requires States ‘to make full reparation for the 

injury caused by the internationally wrongful act.’ This may take the form of 

compensation ‘for the damage caused [by an internationally wrongful act]’.229 

149.For damages to be recognized as ‘caused by’ an internationally wrongful act, not only 

factual causal link but legal causation, or ‘proximate causality’ is required.230 Although 

various terms are employed to describe the content of ‘proximate’, as the secondary rules 

                                                 

226 Statement of Defense, ¶17; Procedural Order No. 1, ¶5. 

227 ASR, Article 37(2) 

228 ASR, Article 55. 

229 ASR, Articles 34 & 36. 

230 ILC Commentary to ASR, p. 204, ¶10 
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on State responsibility does not exist in isolation from the primary rules,231 it must be 

taken into account whether the damage is ‘within the ambit of the rule which was breached, 

having regard to the purpose of that rule’.232 

150.The ambit of the BIT is not intended to extend to outside the territory of the States Parties. 

Object and purpose of an investment treaty is to protect foreign investment, not a mere 

commercial transaction or trade in goods. Accordingly Tribunals have understood that 

only damages on Investment defined under a BIT may be compensated. 

151.Archer Daniels v. Mexico is the most pertinent. The Tribunal denied the compensability 

of the lost sales of high fructose corn syrup produced outside the territory of Mexico.233 

It reasoned that as Chapter Eleven of the NAFTA applies to ‘investments of investors of 

another Party in the territory of the Party’, damages on companies located outside Mexico 

are not compensable, ‘even if such investments are destined to promote fructose sales in 

Mexico.’234 

152.By the present BIT, Ruritania and Cronos has intended ‘to create favourable conditions 

for Investments by Investors of either Contracting State in the territory of the other 

Contracting State’.235 Although it may be admitted that the subsidiaries had made some 

contribution to FBI’s operation, it does not change the ambit of the protection given by 

the BIT. The damages allegedly suffered by them are too remote from the breach of the 

                                                 

231 Crawford, p. 31; ILC Commentary to ASR, p. 220, ¶7. 

232 ILC Commentary to ASR, p.204, ¶10 

233 ADM, ¶270. 

234 ADM, ¶273. 

235 Ruritania-Cronos BIT, Preamble, ¶3, (emphasis added). 
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BIT. 

153.Claimant may object to this conclusion by citing Cargill, Inc. v. Mexico, which reached 

the contrary conclusion applying NAFTA. However this case must be distinguished from 

the present case. 

154.In the reasoning of the Tribunal, as NAFTA’s definition of investment is ‘broad and 

inclusive’, 

‘business income, particularly business income so closely associated with a 

physical asset in the host country and not mere trade in goods, is both an 

element of a larger investment and investment in and of itself.’236 

Thus the Tribunal recognized that the fructose production and exportation constitute 

‘investment’ under the Chapter Eleven and awarded compensation. Indeed, the definition 

of investment in Article 1139 of NAFTA did not mention the element of territoriality.237 

155.To the contrary, the present BIT expressly restricts the scope of ‘Investment’ to one made 

in the territory of the Contracting State by Investors of the other Contracting State.238 

Accordingly CAM’s subsidiaries do not qualify as Investments and the same conclusion 

cannot be reached as Cargill, Inc. v. Mexico. 

B. Awarding compensation for damages outside Ruritania is not within the jurisdiction. 

156.In the alternative, even if Respondent has a substantive obligation to compensate for the 

damages, the Tribunal has no jurisdiction to apply that obligation and award compensation. 

                                                 

236 Cargill, ¶522. 

237 NAFTA, Article 1139. 

238 Ruritania-Cronos BIT, Article 1(1). 
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157.The present Tribunal has jurisdiction only over ‘[d]isputes concerning Investments’. 

Compensation for damages on what is not Investment is not ‘concerning Investments’ and 

falls outside of the jurisdiction. 
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PRAYER FOR RELIEF 

 

Respondent respectfully requests the Tribunal to find that: 

 The Tribunal should find abuse of process by Claimant and decline to exercise its 

jurisdiction; 

 The claim based on the SPA is without jurisdiction, and alternatively inadmissible. 

In the alternative, if the Tribunal admits jurisdiction over CAM’s claims and finds them to be 

admissible, Ruritania requests the Tribunal to hold that: 

 Ruritania did not Expropriate any Investment of CAM; 

 Ruritania did not breach the FET clause; 

 Moral damages should not be awarded for the treatment of Messrs. Goodfellow and 

Straw. 

Even if the Tribunal finds substantive violations of the Ruritania-Cronos BIT, Respondent asks 

the Tribunal to decide that: 

 Damages to CAM’s subsidiaries outside Ruritania are not compensable. 

 

Respectfully submitted, 

For and on behalf of Respondent 

The Republic of Ruritania 

-Team Lauterpacht, ZXY Attorneys-at-law- 

 


