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Statement of Facts 

Sr. 

no 

Dates Events 

1.  Year: 1928 Ruritania‟s oldest and largest brewery FBI 

2. Until 2008 The FBI was owned by the State Property Fund of Ruritania, a state 

establishment incorporated under the laws of Ruritania. 

3. In the 

beginning of 

2008 

The Fund decided to privatize the brewery to curb the dying economy of 

Ruritania and an international tender was announced. 

4. 30 June 2008 Contifica Spirits was declared the winner of the tender. On the same day 

Contifica Spirits and the Fund entered into a share purchase agreement 

providing for the acquisition of all shares in FBI. 

5. 2010 

 

In a nation-wide competition the brewery was recognized as “the safest 

place to work” in Ruritania. 

6. 17 March 

2010 

 

As a part of the intra-group restructuring the shares in FBI were 

transferred from Contifica Spirits to Claimant. On the same day Claimant 

acquired rights to the principal intellectual property used by FBI (by way 

of assignment of the respective registrations), including Ruritanian-

registered trademarks corresponding to the brands of beer produced by 

FBI trade dress registrations with respect to the designs of the beer bottles 

and cans. 

7. 20 November 

2010 

The Ruritanian parliament adopted the Regulation of Sale and Marketing 

of Alcoholic Beverages Act (“MAB Act”) (Exhibit 3), which severely 

restricted FBI‟s ability to market and sell its products in Ruritania. 

8. April 2011 The reconfiguration was completed. The measures under MAB Act had 

forced FBI to implement a comprehensive reconfiguration of its bottling 

line for FREEBREW, while partially suspending bottling of other brands 

to allow a limited production of FREEBREW in 0.5 l. bottles and cans to 

continue. 

9. During the 

first two 

quarters of 

2011 

As the result of implementation of these regulations FBI‟s sales dropped 

by approximately 60% with the company incurring loss of net income of 

around 10 million US dollars and loss of revenue of 60%. 
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10. 

 

On 15 June 

2011 

 HRI released a report claiming that consumers of FREEBREW beer were 

exposed to a higher risk of cardiac complications due to the effects of 

Methyldioxidebenzovat, an active chemical ingredient found in Reyhan 

concentrate. 

11.  30 June 2011  

 

The Ministry of Health and Social Security adopted an ordinance, which 

requires any product containing Reyhan concentrate to flaunt a warning 

that “This product contains Reyhan concentrate, consumption of which 

according to the results of scientific research may lead to higher risk of 

cardiac complications”. 

12. July 2011 FBI was provided with access to the report and the underlying materials 

and discovered that in 2005 an interim report, which came to the same 

conclusions, was sent by the HRI to the Ministry of Health and Social 

Security. 

13. 20 August 

2011 

FBI wrote to the Ministry of Health and Social Security pointing out 

numerous flaws in the analysis conducted by the HRI as well as its 

process of raw data collection 

14. 23 December 

2011-3January 

2012 

 

Messrs. Goodfellow and Straw were detained in a cell in the Freecity 

International Airport. 

15. 20 June 2012. Criminal investigation against them was terminated due to insufficient 

evidence. 
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Arguments Advanced 

 

I. CONTIFICA ASSET MANAGEMENT CORPORATION’S (CAM) CLAIMS ARE 

BEYOND THE JURISDICTION OF THIS TRIBUNAL AND ARE INADMISSIBLE 

FOLLOWING THE RULES OF INTERNATIONAL INVESTMENT LAW.  

  

(1) The parties have only consented to submit to arbitration “disputes which cannot 

be settled amicably within a period of three months from written notification of a 

claim by the Investor” (ratione voluntatis).  

 

1. The Article 25(1) of the ICSID
1
 Convention provides jurisdiction over “any legal dispute 

arising directly out of an investment, between a Contracting State…and a national of another 

Contracting State, which the parties to the dispute consent…to submit to the Centre” and 

Article 8(1) of the BIT 
2
 states that disputes concerning investments under it should as far as 

possible be settled amicably between disputing parties, and if the dispute cannot be settled 

amicably within a period of three months from written notification of a claim by Claimant, 

the dispute shall be submitted to international arbitration and Article 8(2)
3
 of the  BIT 

provides that the Investor shall submit the dispute to an ad hoc arbitral tribunal i.e. the 

German Institution of Arbitration (DIS). 

2. But in the present case the two letters sent by CAM to Ruritania cannot be construed as 

earnest attempts to amicably settle the issues related to the enactment of the Regulation of 

Sale and Marketing of Alcoholic Beverages Act and Ministry of Health and Social Security 

Ordinance and the CAM‟s claim for moral damages was not mentioned in the two letters it 

sent to Ruritania, hence, there could not have been an attempt to settle this particular issue 

amicably. Hence, a jurisdiction cannot be admitted unless acceptance of agenda is at 

presence. A cooling-off period has not been undergone owing to unilateral offer on the side 

of Claimant. There is no responsibility of the respondent to answer the offer of Claimant and 

                                                             
1 Article 25(1) of the International Centre for Settlement of Investor Dispute Convention, available at, 

https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap02.htm, 
2 Article 8(1) of the Treaty of Mutual Promotion and Protection of Foreign Investment between the Republic of 

Ruritania and the State of Cronos (BIT), Factual Matrix, Pg. 15 
3 Article 8(2) of the Treaty of Mutual Promotion and Protection of Foreign Investment between the Republic of 

Ruritania and The State of Cronos (BIT), Factual Matrix, Pg. 15 
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jurisdiction of this tribunal doesn‟t arise via article 8(2) of the Ruritania Cronos BIT. 

Therefore, the respondent submits to this Tribunal that it has no jurisdiction over this dispute 

based on Treaty of Mutual Promotion and Protection of Foreign Investment between the 

Republic of Ruritania and the State of Cronos.  

 

 

(2) Claimant’s acquiring shares in FBI doesn’t qualifies as an investment under the Treaty 

of Mutual Promotion and Protection of Foreign Investment between The Republic of 

Ruritania and The State of Cronos (BIT) (ratione materiae). 

 

1. The Article 25(1) of the ICSID
4
 Convention provides jurisdiction over „any legal dispute 

arising directly out of an investment, between a Contracting State…and a national of another 

Contracting State, which the parties to the dispute consent…to submit to the Centre‟ and 

Article 8(1) of the BIT 5 states that disputes concerning investments under it should as far as 

possible be settled amicably between disputing parties, and if the dispute cannot be settled 

amicably within a period of three months from written notification of a claim by Claimant, the 

dispute shall be submitted to international arbitration and Article 8(2)
6
 of the  BIT provides that 

the Investor shall submit the dispute to an ad hoc arbitral tribunal i.e. the German Institution 

of Arbitration (DIS).  

2. In the present case Article 1(1)
7
 of the Bilateral Investment Treaty between the Republic of 

Ruritania and the State of Cronos i.e. Treaty of Mutual Promotion and Protection of Foreign 

Investment defines Investment as “every asset which is directly or indirectly invested in 

accordance with laws and regulations of the Contracting State in which territory the 

Investment is made by Investors of the other Contracting State. The Investments include.... 

(b) Shares of companies and other kinds of interest in companies ... (d) intellectual property 

rights, in particular copyrights and related rights, patents, utility-model patents, industrial 

designs, trademarks, plant variety rights;” 

                                                             
4 Supra 1 
5 Supra 2, Pg 15 
6 Supra 3, Pg 15 
7 Article 1(1) of the Treaty of Mutual Promotion and Protection of Foreign Investment between the Republic of 

Ruritania and the State of Cronos (BIT), Factual Matrix, Pg 9 
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3. Art.31(1) of the Vienna Convention on the Law of Treaties requires the following elements 

in interpreting the treaties: (i) ordinary meaning, (ii) object and purpose of the treaty, (iii) 

principle of effectiveness
8
 and Ruritania and Cronos have both signed and ratified the Vienna 

Convention on the Law of Treaties in 1987 and 1988 respectively. 

4. Moreover under the practice of the ICSID Tribunal an investment should have the following 

characteristics to satisfy the requirements of the Article 25 of the ICSID convention
9
: it 

should have (a) a certain duration, (b) an expectation of gain and profit, (c) an element of 

risk, (d) a substantial commitment to the host state economy and (e) significance to the host 

state‟s development.  

5. The Salini
10

 test may also be looked at to determine whether this is investment. Such test 

identifies the following elements as indicative of an “investment” for purposes of the ICSID 

Convention: (i) a contribution, (ii) a certain duration over which the project is implemented, 

(iii) a sharing of operational risks, and (iv) a contribution to the host State‟s development. 

6. Restructuring of the investment does not qualify as a protected investment as it does not 

meet the requirement of “duration” as the  as the transfer occurred shortly after the New 

Way Party‟s coming into power and the conduct of Claimant satisfy the purpose of the RC-

BIT as has been stipulated in the Preamble of the RC-BIT and according to Memorandum, 

transferring from Contifica Spirits to Claimant is merely “Treaty Shopping”, not investment.  

7. Prof. Schreuer in his Commentary on the ICSID Convention has identified the requirement of 

certain duration as one of the elements to be taken into account in determining the existence 

of an investment. He has observed that “Tribunals seem to have regarded a period of two to 

five years as sufficient.”
11

. 

8. Moreover restructuring of the investment does not qualify as a protected investment as 

it is made in violation of the host State’s law as restructuring was made after closely 

following the first of a series of acts which form the dispute between the parties i.e. election 

of the New way party and the preamble and article 1(1) of the BIT requires the Investment to 

be made in accordance with laws and regulations of the Contracting State and whether the 

                                                             
8 Noble Ventures Inc. v. Romani, ICSID Case No. ARB/01/11 
9 Supra 1 
10 Salini Costrutorri SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case No. ARB/00/4, 1 J.D.I. 196 

(2002)  
11 Schreuer, C. H., “The ICSID Convention: A Commentary” (Cambridge, United Kingdom: Cambridge University 

Press, 2001, Pg. 130. 
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BIT contains or not a requirement that the investment shall be established in accordance with 

the law of the host State, tribunals have concluded that a BIT “leaves investments made 

illegally outside of its scope and benefits.”
12

 And many, if not all, municipal laws contain a 

prohibition against circumvention of law. On this ground, it may be argued that the 

investment was established in violation of this prohibition and is thus outside the scope of the 

host State‟s consent.
13

 

9. Moreover, Restructuring of the investment does not qualify as a protected investment as 

it does not meet the requirement of “contribution to the host State’s development” as 

the intention behind the investment in the midst of a growing dispute i.e. election od New 

way party,  it is clear that the investment is not made with the purpose of contributing to the 

host State‟s development.
14

The tribunal in Phoenix Action, Ltd. v. The Czech Republic held 

that “This alleged investment was not made in order to engage in national economic activity, 

it was made solely for the purpose of getting involved with international legal 

activity.”
15

Moreover, Claimant acquired the shares for 5,000 USD of which the actual value 

amounted to over 300 million USD, which proves that contribution requirement has also not 

been fulfilled. 

10. Moreover, the undervalued transfer price of the shares to Claimant corroborates the 

aforementioned purpose of the transfer as when associated enterprises transact with each 

other, their commercial and financial relations may not be directly affected by external 

market forces, although associated enterprises often seek to replicate the dynamics of market 

forces in their transactions with each other
16

. Contifia Spirits sold its share of FBI to claimant 

for 10,000 Ruritanian pounds, less than USD 5,000, but is now arguing that the investment in 

FBI is worth over USD 300 million. The outrageously low cost at which the investment was 

sold proves that the transfer contract between Contifica Spirits  and claimant was not formed 

at the arm‟s length. 

                                                             
12 Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award of 2 August 2006 at 

para. 206; See also Smutny & Polášek, Unlawful or Bad Faith Conduct as a Bar to Claims in Investment Arbitration 

in Werner & Ali (eds.) A Liber Amicorum: Thomas Wälde Law Beyond Conventional Thought (Cameron May 2009) 

Pg. 277-296) 
13 Uchkunova Inna, Drawing a Line: Corporate Restructuring and Treaty Shopping in ICSID Arbitration, Pg.2. 
14 Schreuer, C. et al., The ICSID Convention: A Commentary (Cambridge University Press, 2nd edn 2009) at Pg. 

131-134 
15 Phoenix v. Czech Republic, Award, 15 April 2009, ¶142 
16 OECD Transfer Pricing Guidelines, Pg.31 
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11. Furthermore, the purpose of the transfer is clearly stated in a memorandum produced by 

Claimant
17

. The memorandum is addressed to Mr. Goodfellow and it considers various 

mechanisms of “achieving further protection of Contifica group‟s investment in Ruritania.” 

Furthermore, it explicitly states that the group needs to implement the restructuring “quite 

quickly and hence would prefer to use an existing group company”. The document clearly 

shows that the true purpose of the transfer was to bring a claim under the BIT. As a result, 

Claimant‟s shareholding in FBI is not a bona fide investment covered by the BIT and in any 

event its conduct constitutes an abuse of process. Lastly, Dr. Kamal Hossain in Teinver S.A., 

Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic, in 

his separate opinion of to argue that unless indirect investments are specifically included, they 

cannot be read into the provisions of a BIT. Hence, the jurisdiction of this tribunal fails. 

(3) The real parties-in-interest are not “investors” under the Treaty of Mutual Promotion 

and Protection of Foreign Investment Between the Republic of Ruritania and the State of 

Cronos (BIT) (ratione personae).  

 

1. According to Article 8(1)
18

 & Article 8(2)
19

 of the Present BIT provides that the Investor 

shall submit the dispute to an ad hoc arbitral tribunal i.e. the German Institution of 

Arbitration (DIS) which is established in accordance with the rules of the United Nations 

Commission on International Trade Law (UNCITRAL).  

2. Respondent submits that the claimant is not an investor within the meaning of the Article 

1(3) (b) BIT  as Contifica Enterprises Plc., the parent company of Contifica group had made 

large investment to operate FBI and Spirits, as a fully owned subsidiary of the parent company, 

and  it has been the rightful winner of the FBI‟s international tender. Contifica Enterprises Plc. 

and Sprits have rights to submit international investment arbitration as an investor. However, this 

is not applicable to Claimant. In a simplest way of expression, there was no investment in 

Ruritanian economy by Claimant subjected to the protection of the BIT. 

3. In the present case the sole purpose of Claimant‟s acquisition of FBI was to commence this 

arbitration as In consideration of political inclinations right after the parliamentary election, 

Contifica group sought ways to bring its investment under the BIT‟s protection. It anticipated 

                                                             
17 Statement of defence, factual Matrix, Pg. 22. 
18 Supra 2, Pg. 15 
19 Supra 3, Pg. 15 
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that a hard stance toward marketing and sale of alcohol will be taken in the near future and 

transferred the shares to Claimant, which is protected under the BIT. So, it is not an investor 

within the meaning of Article 1(3) of the BIT.  

4. In Barcelona Traction case
20

, ICJ determined that only the state in which the corporation was 

incorporated have a right to protect. It demonstrates the importance of protection of corporate 

nationality in nominal terms. The approach of the Barcelona Traction case has been 

reaffirmed by the ICJ in the Diallo case, also in the tribunal for Autopista v. Venezuela case
21

 

and in the resent case Shares in FBI were originally acquired by Contifica Spirits S.P.A. In 

nominal terms, Contifica Spirits incorporated in Posteriana. Posteriana does not entered into 

a bilateral investment treaty with respondent. Therefore, BIT could not be applied in this 

arbitration. Therefore, Tribunal does not have jurisdiction. 

 

 (4) CAM’s claims are inadmissible following the rules of international investment law as it 

amounts to constitutes an abuse of process

1. The concept of treaty shopping violates the principle of reciprocity, as IIAs establish 

reciprocal rights and obligations between the contracting states.
22

 This practice runs contrary 

to this principle, as entities whose home states may not be willing to reciprocate the same 

gesture to investors from the host state may avail themselves of these favourable treaty 

protections.  

2. In Phoenix v. Czech Republic
23

., the Tribunal held that it did not have jurisdiction to hear a 

claim brought under the Israel-Czech Republic BIT because the claimant made the 

investment under sole purpose of bringing international arbitration. The Tribunal of Phoenix 

v Czech considered whether the investor was already aware of the difficulties at the time of 

the investment into account to evaluate investor‟s purpose.  

3. Hence, the present dispute doesn‟t qualifies as an investment because the sole purpose of 

Claimant‟s acquisition of FBI was to commence this arbitration as In consideration of 

political inclinations right after the parliamentary election as the transfer took place two 

months after the New Way party secured majority in the Ruritanian parliament, Contifica 

                                                             
20 Belgium V. Spain, I.C.J. Reports 1970, Pg. 3 
21 Autopista v. Venezuela case, ICSID Case No. ARB/00/5. 
22 Sonarajah, M., The International Law on Foreign Investment (Cambridge, United Kingdom: Cambridge 

University Press 2004) Pg. 8.   
23 Phoenix v. Czech Republic, Award, 15 April 2009. 
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group sought ways to bring its investment under the BIT‟s protection. It anticipated that a 

hard stance toward marketing and sale of alcohol will be taken in the near future and 

transferred the shares to Claimant, which is protected under the BIT. This is a classic 

example of “treaty shopping” which breaches the principle of reciprocity between Ruritania 

and Posteriana, harming the purpose of the BIT. 

4. Moreover, the undervalued transfer price of the shares to CLAIMANT corroborates the 

aforementioned purpose of the transfer as when associated enterprises transact with each 

other, their commercial and financial relations may not be directly affected by external 

market forces, although associated enterprises often seek to replicate the dynamics of market 

forces in their transactions with each other
24

. Contifica Spirits sold its share of FBI to 

claimant for 10,000 Ruritanian pounds, less than USD 5,000, but is now arguing that the 

investment in FBI is worth over USD 300 million. The outrageously low cost at which the 

investment was sold proves that the transfer contract between Contifica Spirits and claimant 

was not formed at the arm‟s length.  

5. The tribunal in number of cases held that nationality planning is Illegal like In Banro v. DR 

Congo
25

arose out of an investment agreement concluded between a Canadian company, 

Banro Resource, and the Democratic Republic of Congo containing an ICSID consent clause. 

Canada, unlike the United States, was (and is) not a party to the Convention. After a dispute 

had arisen, Banro Resource transferred the investment to Banro American, its US affiliate. 

Banro American was not a party to the investment agreement. Nine days after the transfer, 

Banro American instituted ICSID arbitration. The Tribunal found that Banro Resource was 

not a “national of another Contracting State” at the time it entered into the contract. There 

was therefore never a valid agreement to submit a dispute to ICSID arbitration. Applying the 

principle nemo plus iuris transferre potest quam ipse habet, the Tribunal held that Banro 

Resource could not effectively assign its claim to a US subsidiary that had not entered into an 

arbitration agreement with the respondent State in order to bypass this fundamental defect of 

jurisdiction. 

                                                             
24 OECD Transfer Pricing Guidelines, Pg.31. 
25 Banro v. DR Congo, Award, 1 September 2000. Only excerpts of the Award have been published: 17 ICSID 

Review—FILJ 380 (2002). 
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6. In Phoenix v. Czech Republic
26

 the Tribunal found that it had no jurisdiction ratione temporis 

to consider claims that had arisen prior to the alleged investment by the Israeli company. In 

addition, the Tribunal found that the claim constituted an abusive attempt to get access to the 

system of investment protection under the ICSID Convention. The claimant had made an 

investment not for the purpose of engaging in economic activity but for the sole purpose of 

bringing international litigation against the Czech Republic. Since there was no bona fide 

economic transaction, the pursuit of the arbitration was an abuse of the system. It followed 

that there was no protected investment. The Tribunal said: The unique goal of the 

“investment” was to transform a pre-existing domestic dispute into an international dispute 

subject to ICSID arbitration under a bilateral investment treaty. This kind of transaction is 

not a bona fide transaction and cannot be a protected investment under the ICSID system.
27

 

7. In Cementownia v. Turkey
28

, the Tribunal, relying on Phoenix, added that an investment not 

for the purpose of engaging in commercial activity but for the sole purpose of gaining access 

to international jurisdiction was not a bona fide transaction and did not qualify as a protected 

investment. 

(5) Nationality planning to protect investments against Pre disputes is not allowed under 

international investment law. 

1. The present dispute doesn‟t qualifies as an investment because the sole purpose of Claimant‟s 

acquisition of FBI was to commence this arbitration as In consideration of political inclinations 

right after the parliamentary election, Contifica group sought ways to bring its investment under 

the BIT‟s protection. It anticipated that a hard stance toward marketing and sale of alcohol will 

be taken in the near future and transferred the shares to Claimant, which is protected under the 

BIT. So, it can be inferred from the given facts that the dispute has arose as soon  the New way 

party come in to the power because of its hard stance toward marketing and sale of alcohol and 

the transfer took place 2 months after the election and hence, it was a pre dispute and Nationality 

planning to protect investments against Pre disputes is not allowed under international 

investment law as the Phoenix Tribunal held that an international investor cannot modify 

                                                             
26 Phoenix v. Czech Republic, Award, 15 April 2009. 
27 Supra 15, ¶. 142. 
28 Cementownia "Nowa Huta" S.A. v. Republic of Turkey, Award, 17 September 2009. 
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downstream the protection granted to its investment by the host State, once the acts which the 

investor considers are causing damages to its investment have already been committed.
29

 

2. In Cementownia v. Turkey
30

, the claimant was a Polish company that claimed to have acquired 

shares of two Turkish companies. The alleged share transfers took place only twelve days before 

Turkey terminated concession agreements thereby, it was argued, violating its treaty obligations 

under the ECT. The Tribunal found that the entire share transaction between the Turkish 

company and the Polish claimant was fabricated and never actually took place.
31

 That would 

have been enough to dismiss the claim. But the Tribunal elaborated on its views about treaty 

shopping: This, if true, is unabashedly treaty shopping. 

3. A particularly instructive case in this respect is Mobil v. Venezuela.
32

 In that case the 

investments had been made by Exxon Mobil through holding companies in Delaware and the 

Bahamas. After certain difficulties with the new Venezuelan government had arisen over 

royalties and income tax,
33

 Exxon Mobil restructured its investment by interposing a Netherlands 

holding company. Mobil informed the Venezuelan government of this step which did not raise 

any objection. As a consequence of the restructuring, the Delaware and Bahamian companies 

thereby became 100% owned subsidiaries of the Dutch company.
34

 After Mobil had completed 

its restructuring, Venezuela took nationalisation measures. Thereupon Mobil instituted ICSID 

arbitration relying on the BIT between The Netherlands and Venezuela. The Tribunal found that 

the restructuring of the investment was not impermissible, in principle, but depended on the 

particular circumstances. The aim of obtaining access to ICSID arbitration was not per se 

illegitimate: 

[“It thus appears to the Tribunal that the main, if not the sole purpose of the restructuring was to 

protect Mobil investments from adverse Venezuelan measures in getting access to ICSID 

arbitration through the Dutch-Venezuela BIT. Such restructuring could be “legitimate corporate 

planning” as contended by the Claimants or an “abuse of right” as submitted by the 

Respondents. It depends upon the circumstances in which it happened.
35

 With respect to pre-

existing disputes, the situation is different and the Tribunal considers that to restructure 

                                                             
29 Phoenix v. Czech Republic, Award, 15 April 2009. ¶ 94, 95. 
30 Supra 30.  
31 Cementownia "Nowa Huta" S.A. v. Republic of Turkey, Award, 17 September 2009. ¶ 156. 
32 Mobil Corp. et al. v. Bolivarian Republic of Venezuela, Decision on Jurisdiction, 10 June 2010. 
33 Ibid.  ¶ 200, 201. 
34 Ibid, Para. 187-192. Under the BIT between The Netherlands and Venezuela not only companies incorporated in 

The Netherlands but also Companies controlled by Dutch incorporated companies are deemed to be nationals of the 

Netherlands. 
35 Ibid, ¶ 190, 191. 



 

12 
 

investments only in order to gain jurisdiction under a BIT for such disputes would constitute, to 

take the words of the Phoenix Tribunal, “an abusive manipulation of the system of international 

investment protection under the ICSID Convention and the BITs.””]
36

 

6. This Issue is further confirmed by Pac Rim Cayman v. El Salvador
37

. In that case a Canadian 

company had unsuccessfully applied for permits and concessions in 2004. Canada is neither a 

party to the CAFTA nor to the ICSID Convention. In December 2007 a subsidiary of the 

Canadian company changed its nationality from the Cayman Islands to the United States which 

is a party to CAFTA and to the ICSID Convention. In March 2008 the President of El Salvador 

announced in a speech that he was opposed to the granting of the permits. In April 2009 the 

refusal of the permits and concessions became the object of ICSID arbitration instituted by the 

subsidiary, now registered in the United States, based on Articles10.16 and 10.17 of the CAFTA. 

7. The Tribunal, following Articles 14 and 15 of the ILC Articles on State Responsibility, 

distinguished one-time acts, continuous acts and composite acts.
38

 In case of a one-time act, if 

the relevant act took place after the change of nationality, that change would not be an abuse of 

process.
39

 In the particular case, the Tribunal decided that El Salvador‟s failure to issue the 

permits should be considered as a continuous act that had started before the Claimant‟s change of 

nationality but continued thereafter. The Tribunal said:  

[“In the Tribunal‟s view, the dividing-line occurs when the relevant party can see an actual 

dispute or can foresee a specific future dispute as a very high probability and not merely as a 

possible controversy. In the Tribunal‟s view, before that dividing-line is reached, there will be 

ordinarily no abuse of process; but after that dividing-line is passed, there ordinarily will be. 

The answer in each case will, however, depend upon its particular facts and circumstances”]
40

. 

 

In particular, abuse of process must preclude unacceptable manipulations by a claimant acting in 

bad faith and fully aware of an existing or future dispute.
41

 

8. Other tribunals too have found that corporate restructuring is only permissible when it is not 

abusive or ‛after the fact‟. The Tribunal in Société Générale v. Dominican Republic
42

 said: the 

transaction in question must be a bona fide transaction and not devised to allow a national of a 

                                                             
36 Mobil Corp. et al. v. Bolivarian Republic of Venezuela, Decision on Jurisdiction, 10 June 2010. ¶ 204, 205 
37 Pac Rim Cayman LLC v. The Republic of El Salvador, Decision on Jurisdiction, 1 June 2012. 
38 Supra 40 ¶ 2.63 et seq 
39 Ibid, ¶ 2.79 
40 Ibid,  ¶ 2.99 
41 Ibid,  ¶ 2.100 
42 Société Générale v. Dominican Republic, Decision on Jurisdiction, 19 September 2008. 
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State not qualifying for protection under a treaty to obtain inappropriate jurisdictional advantage 

otherwise unavailable by transferring its rights after-the-fact to a qualifying national.
43

 

9. So, all these cases prove that the present case is pre dispute and Nationality planning to protect 

investments against Pre disputes is not allowed under international investment law and Hence, 

Claimant‟s conduct amounts to treaty shopping, which is not favoured by tribunals because it is 

at odds with the purpose of the BIT. Corporate restructuring should not be respected for treaty 

purposes when Claimant‟s sole purpose is to access the jurisdiction. Thus, the Tribunal may not 

exercise jurisdiction over Claimant‟s claims, and the claims are inadmissible. 

 

II. CAM’S CLAIMS BASED ON THE ALLEGED BREACH OF THE SHARE 

PURCHASE AGREEMENT (SPA) BY THE STATE PROPERTY FUND (THE FUND) 

OF RURITANIA ARE BEYOND THE JURISDICTION OF THIS TRIBUNAL AND ARE 

INADMISSIBLE FOLLOWING THE RULES OF INTERNATIONAL INVESTMENT 

LAW. 

 

1) The conduct of State Property Fund (a private entity) cannot be attributed to the 

Republic of Ruritania. 

1. The Tribunal cannot decide the case filed by the Claimant because the dispute is directed 

against the State Property Fund of Ruritania, a private company which is a separate legal 

entity with its own legal personality.
44

 Article 1 of the UNCITRAL Rules on Arbitration
45

 

provides that there must be a “dispute” arising from a “defined legal personality” before the 

present Tribunal can acquire jurisdiction to hear cases brought before it. Respondent submits 

that there is no “dispute” arising from “defined legal relationship” in the case at hand because 

the case is directed, not against the Respondent, but against a separate and distinct legal 

entity. 

2. In Maffezini v. Kingdom of Spain46 case, the tribunal employed both “structural” and 

“functional” tests to determine whether the organization was “State entity” and in CSOB v. 

                                                             
43 Ibid, ¶ 84 
44  ¶. 11, Statement of Defense  
45 Article 1 of the UNCITRAL Arbitration Rules specifically provides, “Where parties have agreed that disputes 

between them in respect of a defined legal relationship, whether contractual or not, shall be referred to arbitration 

under the UNCITRAL Arbitration Rules, then such disputes shall be settled in accordance with these Rules subject 

to such modification as the parties may agree.” 
46 Emilio Agustín Maffezini v. Kingdom of Spain, No. ARB/97/7, award of January 25, 2000 
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The Slovak Republic
47

, the tribunal held that examination of ownership of the entity alone is 

not conclusive, thus the tribunals also examined whether the claimant had acted as an agent 

for the government or had been discharging governmental functions. There exists no 

evidence to show that the Fund acted as an agent of the government or discharged any 

governmental function. Purely commercial acts such as sales of breweries cannot be regarded 

as governmental functions. 

3. Moreover, actions of a state owned enterprise is not attributable to the state when it has 

capabilities to enter into contracts with the other party on its behalf.
48

 Fund had entered into 

the SPA on its own behalf and its actions cannot be attributed to the State.  

4. Furthermore, the International Law Commission‟s Articles on State Responsibility will not 

apply as no “international obligation” was entered into at the time of the Contract. Therefore 

this is a purely commercial activity where neither party envisaged any State role and the ILC 

Articles are not meant to apply in such situations. 

5. In any event even if the Articles do apply, Article 5
49

 of the ILC Draft Articles requires 

establishing the structural and functional tests for the purposes of attribution of an act to the 

State. 
50

 Thus, in addition to determining whether the actions of an entity are attributable to 

the State structurally, the tribunal must also analyze the nature of functions and the activity 

that the entity was engaging in. 
51

 while the Fund acted on purely private/commercial 

purposes, and cannot be held responsible under Art.5 which requires “exercise elements of 

the governmental authority”. Art. 8
52

 of the ILC Draft Articles is also inapplicable as the 

Fund did not act on the instructions of, or under the direction and control of, Ruritania and 

the burden to prove such control lies on the Claimant. 

                                                             
47 Ckoslovenska Obchodni Banka, A.S. (CSOB) v. The Slovak Republic, ICSID Case No. ARB/97/4, award of May 

24, 1999, 
48 Bosh-International-Inc.-and-B&P-LTD-Foreign-Investments-Enterprise-vs.-Ukraine, ICSID-Case No. 

ARB/08/11, Award, 2012, ¶. 177 
49 Article 5 of ILC Draft Articles states “The conduct of a person or entity which is not an organ of the State under 

article 4 but which is empowered by the law of that State to exercise elements of the governmental authority shall be 

considered an act of the State under international law, provided the person or entity is acting in that capacity in the 

particular instance.” 
50 Wena Hotels Ltd. v. Egypt, Decision on Annulment, ICSID Case No.ARB/98/4 
51 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID No. ARB/97/7 
52 Article 8 of ILC Draft Articles, “The conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the instructions of, or under the 

direction or control of, that State in carrying out the conduct” 
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6. In addition to the above averments, fund was under neither “direction (n) nor control of the 

State” when selling FBI. International jurisprudence requires both general and specific 

control of the State
53

. “Specific control” should be proved if FUND‟s actions have to be 

regarded as government‟s action. There are no facts to admit that FUND had acted as an 

agent for the government. FUND is a separate legal entity, signed agreement independently. 

Government did not exercise any governmental power in the conclusion of contract.  

 

2) Contractual Obligations undertaken by separate entities are not admissible under BIT. 

1. The tribunal should reject the Claimant‟s argument contractual breaches should be 

considered as breaches of the BIT, because article 6 of BIT regarding an Umbrella clause, is 

not applicable in this present case. Under the treaty‟s wide “proper” umbrella clause 

provision as found in El Paso case
54

, “the umbrella clause will not extend the Treaty 

protection to breaches of an ordinary commercial contract entered into by the State or a 

State-owned entity, but will cover additional investment protections...” “The umbrella clause 

prohibits only the use of sovereign prerogatives to avoid or otherwise interfere with 

municipal law obligations.” Therefore, not every breach of municipal law obligation is a 

violation of the umbrella clause. Thus any disputes between Claimant and the Fund under the 

Share Purchase Agreement are inadmissible in this arbitration. 

2. The above view was also reiterated by the Tribunal in Amto v. Ukraine,
55

 Nagel v. Czech 

Republic,
56

 CMS v. Argentina,
57

 and Hamester v. Ghana,
58

 the Tribunal held that the effect 

of an umbrella clause cannot be that contractual obligations undertaken by separate entities 

bind the State through attribution, as the State is not a party to the contract. 

3. Then the Tribunal in Vivendi v. Argentina
59

 case held that treaty claims are juridically 

distinct from contractual claims, even where they arise out of the same facts. Tribunal‟s 

                                                             
53 Nicaragua v. United States Jurisdiction and Admissibility, 1984 ICJ REP. 392 June 27, 1986 ¶173; Jan de Nul 

N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID Case No ARB/04/13; White Industries 

Australia Limited v. The Republic of India, UNCITRAL, ¶5.1.2  
54 El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15 
55 Limited Liability Company Amto v. Ukraine, SCC Case No. 080/2005 (ECT), ¶110 
56 William Nagel v. Czech Republic, Arbitration No. 049/2002, ¶¶162-163 
57 Annulment Decision in the case CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. 

ARB/01/8 
58 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana ICSID Case No. ARB/07/24, ¶343 
59 Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. 

ARB/97/3,¶60 
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scope of jurisdiction only extends to treaty claims but not contractual claims. Even if the 

umbrella clause confers this Tribunal with jurisdiction over contractual claims where the 

State acted in its sovereign capacity, this Tribunal does not have jurisdiction over Claimant‟s 

contract claims because the claims are purely commercial in nature. 

4. In SGS v. Pakistan case, the tribunal gave its view on inclusion of contractual commitments 

under Investment arbitration and held that;
60

  

i) Reading the (umbrella) clause literally to include contractual commitments would 

be “far-reaching in scope”. 

ii) Clear and convincing evidence that intended contractual claims to be elevated to 

treaty claims is necessary. However there is no such evidence in the present case. 

Hence, breach of contract does not lead to the breach of the umbrella clause stated 

under Article 6(2) of the BIT. An umbrella clause cannot transform any contract 

claims into a treaty claim as there is a distinction between actions of a state as a 

sovereign and a merchant.
61

  

5. The tribunal has also held that Prima facie analysis should be used to determine if allegations 

constitute treaty violation.
62

 Therefore, burden of proof lies on Claimant to show treaty 

violation. Failing that, the Tribunal may give effect to any valid choice of forums.
63

 

6. Moreover, general international law also provides that a breach of a contract does not give 

rise to direct state‟s international responsibility
64

.Art.31(1) of the Vienna Convention on the 

Law of Treaties requires the following elements in interpreting the treaties: (i) ordinary 

meaning, (ii) object and purpose of the treaty, (iii) principle of effectiveness.
65

 

7. Although, Claimant‟s view of Article 6 tends to make Articles 3 to 8 of the BIT substantially 

superfluous. There would be no real need to demonstrate a violation of those substantive 

treaty standards if a simple breach of contract, or of municipal statute or regulation, by itself, 

                                                             
60 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13, Decision 

on Jurisdiction, 6 August 2003, 42 ILM (2003) 1290 
61 Pan American Energy LLC and BP Argentina Exploration Company vs. Argentine Republic, ICSID-Case No. 

ARB/04/8, Decision on Preliminary Objections, 2006, ¶.109 
62 United Parcel Service of America, Incorporated v. Canada, Decision Relating to Canada's Claim of Cabinet 
Privilege, IIC 267 (2004), 8th October 2004, Ad Hoc Tribunal (UNCITRAL), ¶36 
63 Compañiá de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. 

ARB/97/3, ¶98  
64 Noble-Ventures,-Inc.-vs.-Romania, ICSID-Case No. ARB/01/11, Award, 2006. 
65 Ibid. 
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would suffice to constitute a treaty violation on the part of a Contracting Party and engage 

the international responsibility of the Party. 

8. Tribunal‟s scope of jurisdiction only extends to treaty claims. This Claimant‟s claims are 

merely contractual matter between Contifica Spirits S.P.A and State Property Fund of 

Ruritania. Therefore present arbitral tribunal should find those claims inadmissible. The only 

exception is where the state‟s intention to abide by the contract is shown by the government‟s 

concrete commitment, such as involvement in, approval of, or dominant influence on 

conclusion of the contract.
66

 

9. There is also growing concern on the over expanding scope of Umbrella Clauses. Some 

argue that UCs should be interpreted in a manner that protects the investor.
67

 However, this 

fails to consider contractual parties‟ intent. Therefore a narrow the scope of UCs is 

appropriate. 

3) Contractual Claims should be settled under Art. 14.2 Of the Share Purchase 

Agreement.   

1. Article 14.2 of SPA is a “forum selection clause”, a separate dispute resolution clause 

provided in the SPA. According to Article 14.2 of SPA, claim should be brought to exclusive 

jurisdiction of the International Chamber of Commerce. Whereas article 8.2(a) of the BIT is a 

general provision applied to investment disputes, Article 14.2 of the SPA is a specific 

provision applied to the transaction of shares between the Fund and the Claimant. 

Contractual obligations shall hold primacy over the treaty based on the maxim of generalia 

specialbus non derogant.
68

 Therefore, Article 14.2 of the SPA prevails over Article 8.2(a) of 

the BIT.  

2. The dispute involved is inadmissible because according to Section 14.2 of the SPA “all 

disputes arising out of or in connection with the present agreement shall be settled under the 

Rules of Arbitration of the International Chamber of Commerce” and nothing excludes 

application of SPA 14.2. The Tribunal should not exercise its jurisdiction over a contractual 

claim when the parties have already agreed on how such a claim is to be resolved, and have 

                                                             
66 William Nagel v. Czech Republic, Arbitration No. 049/2002, 2003, ¶324 
67 Bilateral Investment Treaties, Pg.82 
68 SGS Societe-Generale-de-Surveillance-SA-vs. Islamic Republic of Pakistan, ICSID-Case No. ARB/01/13, 

Decision of the Tribunal on Objections to Jurisdiction, 2003, ¶141 
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done so exclusively.
69

 Under Art. 14.2 of SPA, the parties intended to opt in advance for ICC 

arbitration, excluding any other possible procedures, including dispute settlement procedures 

under investment treaties.
70

Therefore, in respect of the SPA parties‟ intent, the dispute should 

be presented to ICC under the Geneva Rule. 

3. Moreover, no article in The BIT excludes Art.9.2.1 of the Share Purchase Agreement 

(”SPA”). The Tribunal should consider its binding power (use of “shall”).
71

 A valid 

contractual forum choice clause has effect in international arbitration, regardless of Umbrella 

Clause.
72

 

4. Furthermore, term „under the BIT‟ in Article 8(1) does not allow the Tribunal to find a 

breach of contracts
73

, which logically precedes to the issue of umbrella clause. The Tribunal 

should dismiss the case, or at least stay the proceeding until ICC arbitration makes decision 

on SPA.
74

 

5. In accordance with the Claimant‟s Exhibit No.2, S.P.A. it not only assigned all of its rights 

but also obligations to CAM.  However, Claimant only asserts its rights which is stated in 

Appendix 7 of the agreement while denies its obligation which is provided in 14.2 of the 

agreement. 

6. Umbrella clauses protect investors from hostile treatment in local courts. However, the ICC 

is a neutral forum that would not be hostile towards Claimant. Therefore, this claim should 

be directed to the ICC as the parties‟ designated forum. 

Hence, following the rule in SGS v. Philippines
75

, it is not this Tribunal but the International 

Chamber of Commerce-organized tribunal that has primary jurisdiction over issues pertaining to 

breaches of the SPA. 

III. Ruritania has adopted the measures for the regulation of marketing and sale of 

alcohol and further requirements for marketing of FREEBREW in public interest 

                                                             
69  Ibid. Pg.518 
70 Declaration of Professor Crivelarro, ¶7in SGS v. Philippines, 2004 
71 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, ¶136; 

UNCITRAL Art.1Modification 
72 SGS-Societe-Generale-de-Surveillance-SA-v.-Islamic-Republic-Pakistan, , Decision-of-the-Tribunal-on-

Objections-to-Jurisdiction, 2003, ¶161 
73 Ibid., ¶.163-174 
74 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, 2004, ¶155; 

Bureau Veritas, Inspection, Valuation, Assessment and Control, BIVAC B.V. v. The Republic of Paraguay, ICSID 

Case No. ARB/07/9, 2012, ¶290 
75 Ibid. 
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by exercising its regulatory authority which does not violate any of its obligations 

under the BIT or international law. 

 

1) Arbitral Tribunals have led down the following criteria to identify the legitimate non- 

compensable regulations having effect on the economic value of the foreign investments. 

1. In international investment law the duty to compensate is linked to the fact of an 

expropriation. The essential question is thus whether an expropriation occurred? To answer 

this question the Arbitral Tribunal needs to first determine the protection of the said right by 

international law, especially by the investment treaty at issue. The mere fact of expropriation 

shall attract compensation but for that it is essential to determine the actions or omissions of 

the host state that led to such a violation. Arbitral Tribunals by various cases and IIA have 

determined certain criterion which is assessed for the present case as follows:- 

a)  Degree of interference with the property right 

1. Most international decisions treat the severity of the economic impact caused by a 

government action as an important element in determining whether it rises to the level of an 

expropriation requiring compensation. International tribunals have often refused to require 

compensation when the governmental action did not remove essentially all or most of the 

property‟s economic value. Several international tribunals have found that a regulation may 

constitute expropriation when it substantially impairs the investor‟s economic rights, i.e. 

ownership, use, enjoyment or management of the business, by rendering them useless. Mere 

restrictions on the property rights do not constitute takings. The European Court of Human 

Rights (ECHR)
76

 has found an expropriation where the investor has been definitely and fully 

deprived of the ownership of his/her property. If the investor‟s rights have not disappeared, 

but have only been substantially reduced, and the situation is not “irreversible”, there will be 

no “deprivation” under Article 1, Protocol 1 of the European Convention of Human Rights.
77

 

2. In the Pope & Talbot case,
78

 the Tribunal found that although the introduction of export 

quotas resulted in a reduction of profits for the Pope & Talbot company, sales abroad were 

                                                             
76 The European Court of Human Rights is the Court established by the Council of Europe under the Protection of 
Human Rights and Fundamental Freedoms Convention, to determine questions brought before it by individual 

petitioners or signatory states concerning violations of human rights by signatory states.  
77Handyside v. United Kingdom, 24 Eur. Ct. H.R. (ser A) at  29 (1976); Poises v. Austria, 117 Eur. Ct.H.R. (ser. 

A)84, 108 (1987); Matos e Silva, Lda v. Portugal App. No. 15777/89, 24 Eur. Ct.  H.R. rep. 573, 600-01 (1996). 
78 Pope & Talbot Inc. v. Canada, NAFTA/UNCITRAL, Interim Award on 26 June 2000 
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not entirely prevented and the investor was still able to make profits. It stated: “…mere 

interference is not expropriation; rather, a significant degree of deprivation of fundamental 

rights of ownership is required”. 

3. In S.D. Myers,
79

 a United States company, which operated a PCB remediation facility in the 

United States, alleged that Canada violated NAFTA Chapter 11 by banning the export of 

PCB waste to the United States. The Tribunal also distinguished regulation from 

expropriation primarily on the basis of the degree of interference with property rights: 

“expropriations tend to involve the deprivation of ownership rights; regulations [are] a lesser 

interference”. 

4. In Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States,
80

 CEMSA, a registered 

foreign trading company and exporter of cigarettes from Mexico, was allegedly denied the 

benefits of the law that allowed certain tax refunds to exporters and claimed expropriation 

under NAFTA Article 1110. The Tribunal found that there was no expropriation since: 

[“The regulatory action has not deprived the Claimant of control of his company, interfered 

directly in the internal operations of the company or displaced the Claimant as the controlling 

shareholder. The Claimant is free to pursue other continuing lines of business activity….Of 

course, he was effectively precluded from exporting cigarettes…..However, this does not amount 

to Claimant‟s deprivation of control of his company.” 

 

5. The European Court of Human Rights, in the most widely cited case under Article 1, 

Protocol 1 of the European Convention of Human Rights, Sporrong and Lönnroth v. 

Sweden
81

 (1982), did not find indirect expropriation to have occurred as a result of land use 

regulations that affected the claimant‟s property because:  

[“although the right [of peaceful enjoyment of possessions] lost some of its substance, it did not 

disappear…The Court observes in this connection that the [claimants] could continue to utilise 

their possessions and that, although it became more difficult to sell properties [as a result of the 

regulations], the possibility of selling subsisted”.] 

                                                             
79 S.D Myers v. Canada, Final Award, 21 October 2002 
80 In this case, Marvin Feldman, a United States citizen, submitted claims on behalf of CEMSA. ICSID Case No. 

ARB(AF)/99/1, Award of 16 December 2002, Pg. 39-67 at 59. 
81 In this case, long-term expropriation permits (23 and 8 years) had been granted by the city of Stockholm in respect 
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them to sell these properties and that it amounted to an interference with their right to peaceful enjoyment of 

possessions. The Swedish government, by contrast, emphasised the public purpose of the permits system and the 
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6. In Chemtura v. Canada the tribunal decided that goodwill, customers and market share 

should be seen as part of the “overall investment”
82

 and thus the loss of goodwill and market 

share due to the legitimate regulations cannot be claimed as expropriation. 

 

b) Duration of the Regulation and its economic impact 

The duration of the regulation could be another criterion of whether the regulation has had a 

severe enough impact on property to constitute a taking.
83

 There is no serious doubt that the 

severity of the impact upon the legal status and the practical impact on the owner‟s ability to use 

and enjoy his/her property is one of the main factors in determining whether a regulatory 

measure effects an indirect expropriation. What is more controversial “is the question of whether 

the focus on the effect will be the only and exclusive relevant criterion – „sole effect doctrine‟ – 

or whether the purpose and the context of the governmental measure may also enter into the 

takings analysis”.
84

 

a) Character of governmental measures, i.e. the purpose and the context of the 

governmental measure  

1. A very significant factor in characterising a government measure as falling within the 

expropriation sphere or not, is whether the measure refers to the State‟s right to promote a 

recognised “social purpose”
85

 or the “general welfare” by regulation. “The existence of 

generally recognised considerations of the public health, safety, morals or welfare will 

normally lead to a conclusion that there has been no „taking‟”. 

2. In the context of the Article 1 of Protocol 1 of the European Convention of Human Rights, 

the European Court has given States a very wide margin of appreciation concerning the 

establishment of measures for the public interest and has recognised that it is for national 

                                                             
82 Chemtura v. Canada, Award, 2 August 2010, .¶ . 258. 
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authorities to make the initial assessment
86

 of the existence of a public concern warranting 

measures that result in a “deprivation” of property. 

b)  Police Power of the state 

1. One commentary on the law on expropriation and the State‟s “police powers” is the 

commentary to the American Law Institute‟s Restatement (Third) of Foreign Relations Law 

of the United States which was designed to assist, inter alia, in determining how to 

distinguish between an indirect expropriation and valid governmental regulation: “…a state 

is not responsible for loss of property or for other economic disadvantage resulting from bona 

fide general taxation, regulation, forfeiture for crime, or other action of the kind that is 

commonly accepted as within the police power of the states, if it is not discriminatory…”. 

2. The Tribunal in the Lauder
87

, case said about the interference with property rights that, 

“Parties to [the Bilateral] Treaty are not liable for economic injury that is the consequence of 

bona fide regulation within the accepted police powers of the State”. 

3. In Técnicas Medioambientales Tecmed S.A, v. The United Mexican States,
88

 although the 

Tribunal found an expropriation, it has stated that: “the principle that the State‟s exercise of 

its sovereign power within the framework of its police power may cause economic damage to 

those subject to its powers as administrator without entitling them to any compensation 

whatsoever is undisputable”. 

 

c) Interference of the measure with reasonable investment-backed expectations 

1. Another criterion identified is whether the governmental measure affects the investor‟s 

reasonable expectations. In these cases the investor has to prove that his/her investment was 

based on a state of affairs that did not include the challenged regulatory regime. 

2. The Iran-U.S. Claims Tribunal in Starett Housing Corp. v. Iran
89

 took into account the 

reasonable expectations of the investor:  

[“Investors in Iran, like investors in all other countries, have to assume a risk that the 

country might experience strikes, lock-outs, disturbances, changes of economic and political 

                                                             
86 The state margin of appreciation is justified by the idea that national authorities have better knowledge  of their 
society and its needs, and are therefore „better placed than [an] international [court] to  appreciate what is in the 

public interest‟”. See James v. United Kingdom, 98 Eur. Ct. H.R. (ser. A) 9, 32 (1986). 
87Lauder (U.S.) v. Czech Republic (Final Award) (September 3, 2002) last visited on 21st September 2013.  
88 Tecnicas Medioambientales Tecmed S.A, v. The United Mexican States, ICSID Award Case No. ARB  (AF)/00/2. 
89 Starret Housing Corp. v. Iran, 4 Iran-United States Cl. Trib. Rep122, 154 (1983) 
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system and even revolution. That any of these risks materialised does not necessarily mean 

that property rights affected by such events can be deemed to have been taken”.]  

3. In Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States
90

 the NAFTA Tribunal 

noted:  

[“Governments, in their exercise of regulatory power, frequently change their laws and 

regulations in response to changing economic circumstances or changing political, economic or 

social considerations. Those changes may well make certain activities less profitable or even 

uneconomic to continue”.] 

4. Further, the PPR does not constitute a partial expropriation of Claimant's trade dress and 

trademark rights. Claimant remains the registered owner of the respective trademarks and 

trade dress rights and retains exclusive right to use them worldwide subject to any public 

health or consumer protection regulations in the place of distribution. This partial loss would 

not be considered substantial to constitute expropriation. 

3. Legality of the Expropriation subject to review by the Due Process of Law as agreed 

under Article 4(2) of the BIT and also the Non-Discriminatory action under Article 

4(1). 

1. The non-discrimination requirement is a standard element both in customary international 

law and in most treaty provisions addressing the legality of expropriations. The precise 

content of this non-discrimination requirement, however, remains unclear. It is said that a 

„discriminatory taking is one that singles out a particular person or group of people without a 

reasonable basis.‟
91

 

2. On the other hand, even the fact that one foreign investor is expropriated while another one is 

not does not necessarily imply a discriminatory taking if there were „adequate reasons‟ for 

distinguishing. Thus, the tribunal in the Aminoil case
92

 did not find an unlawful 

discrimination although the US claimant had been expropriated while a non-US oil company 

was not. Following this case, the Iran-US Claims Tribunal in the Amoco case
93

 said that „it 

finds, in the absence of any other evidence, to draw the conclusion that the expropriation of a 

concern was discriminatory only from the fat that another concern in the same economic 

                                                             
90 In this case, Marvin Feldman, a United States citizen, submitted claims on behalf of CEMSA. ICSID Case No. 
ARB(AF)/99/1, Award of 16 December 2002 
91 A.F.M Maniruzzaman, „Expropriation of Alien Property and the Principle of Non-Discrimination in International 
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92 Kuwait v. American Independent Oil Company, Award, 24 March 1982. 
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branch was not expropriated. Reasons specific to the non-expropriated enterprise, or to the 

expropriated one, or to both, may justify such a difference in treatment.‟ 

3. The requirement that an expropriation must be made under „due process of law‟ is often 

referred to as a typical legality requirement for an expropriation. In treaty-based investment 

law, „due process‟ is often provided for in BITs. The requirement that any expropriation must 

be made or accomplished „under due process of law‟ or in „accordance with due process of 

law‟, is a provision that can be found in many BITs.  

4. Arbitral case law on the due process requirement is limited. One of these rare cases is Goetz 

v. Burundi,
94

 where an ICSID Tribunal was faced with the issue whether an expropriatory 

measure complied with the legality requirements laid down in the applicable BIT. Article 

4(1) of 1989 Belgium-Burundi BIT conditioned the lawfulness of an expropriation on the 

requirement that „the measures are taken in a legal manner‟. In its examination, the Tribunal 

broadly categorised this condition as follows: „to be internationally lawful, the measure must 

not only be supported by valid reasons, it must also have been taken in accordance with a 

lawful procedure‟ these two conditions must be fulfilled to hold an expropriation lawful.
95

 

 

4. There was no violation of the Fair and Equitable Treatment: Judgment cannot be made 

in abstract. 

1. The standard of fair and equitable treatment is relatively imprecise. Its meaning will often 

depend on the specific circumstances of the case at issue.
96

 The Tribunal in Mondev
97

 pointed 

out that „a judgment of what is fair and equitable cannot be reached in the abstract; it must 

depend on the facts of the particular case.‟ Similarly, the Tribunal in Waste Management said 

that „the standard is to some extent a flexible one which must be adapted to the circumstances 

of each case.‟
98

 Muchlinski has summarised the situation in the following terms: 

[“The concept of fair and equitable treatment is not precisely defined. It offers a general point of 

departure in formulating an argument that the foreign investor has not been well treated by 
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reason of discriminatory or other unfair measures being taken against its interests. It is, 

therefore, a concept that depends on the interpretation of specific facts for its content.”]
99

 

2. The tribunal in Electrabel v. Hungary the tribunal noted that it was “well-established that the 

host State is entitled to maintain a reasonable degree of regulatory flexibility to respond to 

changing circumstances in the public interest” and that, therefore, “the requirement of 

fairness must not be understood as the immutability of the legal framework, but as implying 

that subsequent changes should be made fairly, consistently and predictably”.
100

  The 

tribunal went on to find that it had not been reasonable or legitimate for the claimant to 

expect that pricing under long-term power purchase agreements would be fixed in 

accordance with factors established at the time of privatization or that the so called yearly 

commercial agreement (YCA) for 2006 would be the same as for earlier periods that 

preceded market liberalisation and economic changes consequent upon Hungary‟s accession 

to the European Union.
101

 

3. In particular, the tribunal quoted with approval the holding of the tribunal in EDF v. Romania 

according to which, in the absence of specific promises or representations made by the State 

to the investor, the latter cannot have a legitimate expectation that there will be no changes in 

the host State‟s legal and economic framework.
102

  

4. The tribunal in Toto v. Lebanon noted that, in the absence of a stabilisation clause or similar  

commitment, changes in the regulatory framework would be considered as breaches of the 

duty to grant FET “only in case of a drastic or discriminatory change in the essential features 

of the transaction.”
103

 

5. Now, whether the HRI report conclusively proves that Reyhan leads to severe health 

problems or not, is not a key issue to determining whether the relevant measures do not to 

violate FET, rather, the issue is whether there is a reasonable relationship of proportionality 

between the means employed and the aim sought to be realized. Ruritania relied upon a 

report conducted by the nations most trust-worthy government funded institution, based on 
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150 specimen of different age for a period of 10 years. When different reports and criticisms 

on technical details of the HRI report cannot prove Reyhan is after all not harmful, the 

government was entitled to adopt cautious approach rather than wait for such time. 

6. Moreover, the measure does not completely ban the production of goods containing Reyhan; 

rather, it simply requires uniform warming labels to protect consumers. No individual and 

excessive burden was put on the Claimant. Thus it is important to conclude here that mere 

imposition of plain packaging regulations does not violate the trademark rights as the 

ownership rights are still with the claimants and the action taken is in public interest. In this 

sense, considering that plain packaging measures only involve prohibition of the use of non-

word marks (such as logos, colour schemes and graphics) and restrictions on the use of word 

marks (brand names), it can only amount to indirect expropriation of intellectual property 

rights. Intellectual property rights, such as trademarks, are considered valuable intangible 

assets and are thus a form of investment. This may prevent consumers from distinguishing 

the investor‟s alcohol products from those of its competitors, thereby affecting the economic 

value of the particular brand. It is nonetheless important to consider that the right to use 

trademarks is not expressly granted by the TRIPS Agreement or the Paris Convention.
104

 

Furthermore, the fact that the brand name may be displayed on the pack, albeit in small print, 

raises the issue as to whether or not PMI has been „substantially‟ deprived of the use and 

enjoyment of its trademarks. 

7.  In Methanex Corporation v. United States of America the tribunal noted that: 

[“as a matter of general international law, a non-discriminatory regulation for a public purpose, 

which is enacted in accordance with due process and, which affects, inter alios, a foreign 

investor or investment is not deemed expropriatory and compensable unless specific 

commitments had been given by the regulating government to the then putative foreign investor 

contemplating investment that the government would refrain from such regulation.]
105

 

5. Duty of the investor to invest with Adequate knowledge of risk 

1. Any losses that subsequently arise out of an inaccurate risk assessment will be borne by the 

investor. They will not be recoverable under the terms of the investment treaty. This is also a 

principle that is consistent with good business practice, as it requires the investor to take 
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responsibility for the normal commercial risk associated with the investment rather than to 

find a source of insurance in the host country's obligations under the applicable investment 

agreement. The development of such a principle is justified by the view that IIAs 'are not 

insurance policies against bad business judgments'.
106

 Related to the question of assessing the 

commercial feasibility of an investment is the overall investment climate in the host country. 

It would appear that the investor must also take this into account when assessing the viability 

and profitability of the proposed investment. 

2. The investment climate in the Ukraine was considered to be relevant in the assessment of the 

claims arising in the case of Generation Ukraine v Ukraine.
107

 Equally, the Tribunal, in the 

recent case of CMS v Argentina, held that account should be taken of the effect of abnormal 

conditions, prompted by the economic crisis in Argentina, in assessing the scope of 

protection afforded to the investor by an investment treaty.
108

 

MAB is a measure any government would have taken to address public concern for alcoholic 

addiction and exposure of the youth to alcohol and it is a generally applicable measure applying 

to all alcoholic beverages. No commitment was given to the Claimant when it acquired FBI; 

indeed, to the contrary, at the time of Claimant's purchase of FBI, tougher regulations were 

already anticipated since the New Way party had secured majority in Ruritanian parliament. 

IV. MORAL DAMAGES IN PRINCIPLE SHOULD NOT BE AWARDED BY THE 

TRIBUNAL TO CLAIMANT FOR THE ARREST OF MESSRS GOODFELLOW AND 

STRAW, WHICH RESPONDENT ACCEPTS CONSTITUTED A BREACH OF ITS 

OBLIGATION TO PROVIDE FULL PROTECTION AND SECURITY. 

The present tribunal do not have the jurisdiction to award moral damages. 

1. As per the definition of investor given in the Bilateral Investment Treaty, the investor would 

include any owner, possessor or any shareholder of an investment in the territory of the other 

contracting state
109

. In the present situation the executives of the Contifica group and FBI are 

detained and they explicitly fall within the meaning of the term employees which is not 
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covered for protection under the present BIT. The alleged infringement of the rights might be 

subject to this jurisdiction only when the definition as per article 1(3) was being attracted. 

2. It should also mean that any criminal investigation against contracting state lies in the interest 

of public harmony and thus should not be covered under the jurisdiction of bilateral 

investment treaty. 

3. In Benvenuti & Bonfant V. People's Republic of the Congo
110

 alleged that it was entitled 

to moral damages because it: (i) lost work and investment opportunities in Italy; (ii) was no 

longer able to resume its activities in Italy; (iii) lost its credit with suppliers and banks; and 

(iv) lost certain staff following the forced departure from Congo. Following the above issues 

the tribunal granted the claimant moral damages, but it‟s not apparent in the present situation 

4. Though Messrs Goodfellow and Straw were detained, they were arrested by the police 

officials in the interest of the public information they received. The reason for their detention 

can be inferred from the claims that the moment the officials realised about their fleeing from 

the country; they detained the two executives at the airport itself. 

5. As per the Draft Articles on the State Responsibility, ICJ has applied the principle on several 

occasions, for example in the Corfu Channel case
111

, in the Military and Paramilitary 

Activities in and against Nicaragua case
112

, Reparation for Injuries
113

, and on the 

Interpretation of Peace Treaties (Second Phase), in which it stated that “refusal to fulfill a 

treaty obligation involves international responsibility‟. But it is important to understand that 

State of Ruritania is not acting in contravention to any of its international obligations but on 

the information which would render justice to those who have been denied in case the alleged 

bribery proved correct. 

6. Moral damages are awarded as part of reparation, restitution, i.e. as part of compensation to 

what has been lost or bringing back the harm or damage caused. The general rule under 

Article 35
114

 is that a „State responsible for an internationally wrongful act is under an 

obligation to make restitution‟ i.e. „to re-establish the situation which existed before the 
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wrongful act was committed
115

. The question thus lies before the tribunal is what existed 

before and after the detention of the executives is not shown by the claimants and there is no 

material fact to prove as to what damage or harm to reputation is caused by the detention.  

7. The Tribunal held that Yemen
116

 should provide compensation to a corporation for its 

officers‟ psychological suffering (in this case, the „stress and anxiety of being harassed, 

threatened and detained directly resulting from physical actions, i.e. physical duress and 

other related measures of coercion, interference or intimidation conducted by army/police. 

No such physical duress or harm was inflicted on the executives nor is there any such 

evidence about reputational harm caused due to such a detention, thus its marked that no 

restitution of the situation should be made. 

8. The Tribunal also mentioned the „exceptional circumstances‟ under which moral damages 

can be awarded: 

[„The conclusion which can be drawn from the above case law is that, as a general rule, moral 

damages are not available to a party injured by the wrongful acts of a State, but that moral 

damages can be awarded in exceptional cases, provided that: 

1.  the State‟s actions imply physical threat, illegal detention or other analogous situations 

in which the ill-treatment contravenes the norms according to which civilized nations are 

expected to act; 

2. the State‟s actions cause a deterioration of health, stress, anxiety, other mental suffering 

such as humiliation, shame and degradation, or loss of reputation, credit and social 

position; and 

3. Both cause and effects are grave or substantial.]
117

 

 

Neither did the state‟s action cause physical threat to the executives, nor is there any instance of 

shame, humiliation or loss of social position witnessed. Therefore the claimant‟s want for moral 

damages is not being entertained. 
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V. THE LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE OF 

RURITANIA TO FBI DOES NOT CONSTITUTE A RECOVERABLE ITEM OF 

DAMAGES. 

 

1. The issue arises out the claims that CAM has raised on Ruritania in their submission alleging 

that the loss occurred pursuant to the MAB Act, should also suffice the loses which have 

occurred to subsidiaries of CAM. What is pertinent to note is that the supply of the products 

to FBI through its subsidiaries are located outside the limits of the jurisdiction of Ruritania. 

Subsidiary Corporation would mean a corporation in which a parent corporation has a 

controlling share
118

. 

2. Over the last decades, the focus of expropriation has shifted from direct to indirect 

expropriation and to ascertaining at what stage a governmental measure would constitute an 

indirect, de facto, or creeping expropriation
119

. They constitute indirect, “creeping” 

expropriation as defined in Generation Ukraine
120

. Despite a substantial change in the 

treaties, many investment treaties still are accompanied by it and deal with the lawful aspect 

of expropriation under both customary and international law and acceding to applicable 

treaty standards
121

. 

1) Investment in subsidiary could not be constituted as an investment per se within the 

meaning of BIT 

1. Addressing the very issue in the case of Kingdom of Netherlands and the Czech and Slovak 

Federal Republic
122

, the tribunal while rejecting the claims of subsidiary held that, “an 

investment in subsidiary could not be constituted as an investment per se within the meaning 

of BIT”. 

2. The facts of the case draw close resemblance to the instant case. The dispute concerned the 

effect of Slovakian health insurance legislation on two Slovakian companies, "Dôvera" and 

"Apollo". Dôvera and Apollo were subsidiaries of Dôvera Holding (also incorporated in the 

Slovak Republic), which was in turn wholly-owned by the claimant, HICEE BV, a company 

incorporated in the Netherlands. 
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120 Generation Ukraine v. Ukraine, ¶.20,22 
121 British Petroleum v. Libya, Award 10 October 1973 and August 1 1974 
122 UNCITRAL Arbitration Proceedings CME Czech Republic B.V. (The Netherlands) vs. The Czech Republic, 

decided on April 29, 1991 



 

31 
 

3. The claimant's claim related to the Slovakian government's enactment of legislation which 

prohibited health companies from distributing profits and imposed a cap on their permissible 

administrative expenses. The claimant argued that this legislation prohibited it from earning a 

return on its investment and thus alleged that the respondent had breached certain provisions 

of the BIT. The tribunal, by majority, held that the terms of the BIT were to be 

understood not to protect the claimant's investment in Dôvera and Apollo, as it was 

made by a third-party intermediary in the host state and, as such could not be considered 

to be "investments by investors". Hence, the claimants plead that the allegation raised be 

rejected on the ground that the subsidiaries have no right to claim damages when the investor 

has elsewhere invested in it. 

4. By the virtue of Article 31, Treaty of United Nations of Responsibility of States for 

Internationally Wrongful Acts, the present claim of the subsidiaries falls apart. The treaty 

which discussed the obligation on the part of the Respondent Ruritania in assessing 

causation, whether the harm caused was within the ambit of the rule which was breached is a 

relevant factor. Even if there were a breach of the BIT, the ambit of the BIT only extends to 

protection of “investment” because the purpose is to protect, enhance mutual investment. It 

was the Republic of Ruritania and the State of Cronos which entered the current BIT upon 

which this tribunal is based, and the subsidiaries are not an investment
123

 under Article 1 

because they were not made in a contracting state. Thus, the loss of sales of claimant‟s 

subsidiaries is not recoverable. Independent accounting of CAM‟s subsidiaries CAM‟s 

subsidiaries is a separate legal person. Moreover no evidence shows there is loss of sales by 

CAM‟s subsidiaries Profit and loss of CAM‟s subsidiaries should be reflected on its financial 

statements
124

. 

5. The tribunals in the present case also stated that the right would only arise when there the 

economic value has a direct relation to the investment
125

. Satisfying the conditions on Article 

I.1 (a) (v), where Azurix alleged that ABA and the other subsidiaries are not an investment, 

then the contractual rights under the Concession are not an investment protected under 
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the BIT
126

, the respondents humbly plead that the subsidiaries of CAM shall not constitute 

investment in BIT and not be entitled to any compensation. 

6. On a further reading and interpretation of the Article 31, which deals with the obligation of 

the state to make reparation, the essential principle has been explained by Factory at 

Chorzów
127

 case. It was stated that “The essential principle contained in the actual notion of 

an illegal act a principle which seems to be established by international practice and in 

particular by the decisions of arbitral tribunals is that reparation must, as far as possible, 

wipe out all the consequences of the illegal act and reestablish the situation which would, in 

all probability, have existed if that act had not been committed. Restitution in kind, or, if this 

is not possible, payment of a sum corresponding to the value which a restitution in kind 

would bear; the award, if need be, of damages for loss sustained which would not be covered 

by restitution in kind or payment in place of it such are the principles which should serve to 

determine the amount of compensation due for an act contrary to international”
128

. 

7. The tribunal while deciding on the particular issue has referred to in Bayview Irrigation 

District, vs. the United Mexican States
129

, stated “all of the protections afforded by NAFTA's 

investment chapter extend only to investments that are made by an investor of a NAFTA 

party in the territory of another NAFTA Party, or to investors of a NAFTA Party that seek to 

make, are making or have made an investment in the territory of another NAFTA party
130

. 

8. A similar observation was drawn with respect to Canada, being discussed in S.D. Myers case 

that its understanding is that Chapter Eleven applies only to investors that have, or are 

seeking to make, investments in the territory of the disputing party
131

. Chapter XI of the 

Articles, aided by the interpretation of the three NAFTA Parties, leads to the conclusion that 

protection does not apply to investments located in the territory of the investor, nor 

investments located outside the territory of the State that violated the rights afforded to 

investors under the NAFTA. 

The Tribunal has jurisdiction only to award compensation for the injury caused to Claimants in 

their investment made in Mexico (through ALMEX). Therefore, it held that the Claimants are 
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131 S.D Myers v. Canada, Final Award, 21 October 2002, ¶218, 52) 
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not entitled to recover the lost profits on HFCS they would have produced in the United States 

and exported to Mexico "but for" the Tax, as these losses were not suffered in their capacity as 

investors in Mexico. 

 

2) Damages arising from loss of sales outside of Respondent’s jurisdiction are grossly 

exaggerated and unsubstantiated by Claimant. 

1. “Loss of sales” is not the “investment” under Article 1 of the BIT
132

. The BIT does not 

guarantee certain amount of profit, but protects the investment in both of the parties‟ 

jurisdictions. The investment itself by Claimant‟s still protected under the BIT and no 

damage was caused by Respondent. Furthermore, Claimant‟s decisions to suspend a part of 

its production and to reduce its human resources were its own business decisions, not coerced 

by any of the regulatory measures taken by Respondent. 

2. There is no “legally significant connection” between the measure and the investor or 

investment
133

. The tribunal concluded that Methanex has failed to establish that the US 

measures were intended to harm foreign methanol producers (including Methanex) or benefit 

domestic ethanol producers (including ADM), it follows on the facts of this case that there is 

no legally significant connection between the US measures, Methanex and its investments. 

The facts draw a similar observation as in this case, the measures are in the form of the 

statute and a foreign investor has claimed damages, for even the subsidiaries which it 

invested in. The tribunal held that the US measures do not “relate to” Methanex or its 

investments as required by Article 1101(1) and accordingly, the USA succeeds on its 

jurisdictional challenge under Article 1101, as regards Methanex‟s claim pleaded in its 

Second Amended Statement of Claim; and the Tribunal concludes that it lacks 

jurisdiction to determine Methanex’s substantive claims alleged under NAFTA Articles 

1102, 1105 and 1110 and the claims to seek damages of other investors of the investing 

party were dismissed
134

. The respondents plead to dismiss the claims raised by CAM to 

seek compensation as their “loss to subsidiaries”, as damages alleged by Claimant is so 

speculative that there is a broken chain of cause and effect from the Respondent‟s actions. 

                                                             
132 Statement of Defense, ¶9 
133 Methanex v. USA, Award, 3 August 1978 
134 Methanex v. USA, Award, 3 August 1978, (Part VI, The Tribunal‟s Operative Order) 
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3. Ruritania has willingly been a party to the dispute for the reason of justifying the statutory 

enactment. If a legislature, having enacted a statute, feels that the courts implementing it 

have misconstrued the legislature‟s intention, it is perfectly proper for the legislature to 

clarify its intention. In a democratic and representative system in which legislation expresses 

the will of the people, legislative clarification in this sort of case would appear to be 

obligatory. The Tribunal sees no reason why the same analysis should not apply to 

international law
135

. 

4. The argument can be further elaborated by the case of Arthur Daniels v. Mexico, whose 

facts squarely apply to these facts and moreover in this BIT there are express provisions with 

regards to the facts in issue than the NAFTA treaty had. The tribunal while deciding the 

jurisdiction and addressing the damages has held that “The Arbitral Tribunal has jurisdiction 

to award damages which include loss of profit suffered by ALMEX, but it does not accept 

the claims of ADM and TLIA for the profits they claim to have lost on the sale of HFCS 

produced outside the territory of the Respondent State”
136

. 

5. Thus, there is no liability whatsoever to Respondent to compensate for Claimant‟s loss of 

sales in and outside of Respondent‟s jurisdiction. Therefore on the issue of subsidiaries, 

following can be summarized:- 

a) CAM‟s subsidiaries are separate legal person from CAM. CAM‟s subsidiaries have 

autonomous litigious right and right to submit to arbitration for its loss of sales. 

b) There is a risk of double recovery. If both the CAM and its subsidiaries are able to submit 

to arbitration for the same wrong, the Respondent might find itself paying our twice for 

what is, in effect, the same loss
137

. 

c) There is a risk of prejudice to creditors of CAM‟s subsidiaries. If creditors are not to be 

prejudiced the loss must be recouped by the CAM‟s subsidiary and not recovered by 

CAM. If CAM successful, the monies will be paid directly to the CAM rather than its 

subsidiaries and would not, therefore, be available to creditors of the subsidiaries
138

. 

d) Reducing the number of cases needed to address the harm. A single case can resolve the 

dispute where only the subsidiary can bring a claim. Multiple claims are needed where 
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parent company claim separately, i.e., such parent company claims to be autonomous 

from claims by the company so that both CAM claims and its subsidiaries claims can co-

exist. Multiple claims raise coats and create a risk of inconsistent decisions with regard to 

the same events. 

e) Complicating the settlement negotiation. It can be extremely complicated to negotiated a 

protective order in arbitrations involving multiple claimants who are competitors because 

each claimant may bring to the table one or more issues that they want to see in the 

protective order, each of which will have to be negotiations over a protective order can 

drag on for many months increases the cost to all the parties, including the claimants
139

. 

6. As opposed to the uncertain state of customary international law on the condition under 

which a state may lawfully expropriate the property of foreigners, treaty-based investment 

law contains fairly clear rules on the legality of expropriation. The largely correspond to the 

traditional 'Western' views demanding public purpose, non discrimination as well as 

compensation often among the lines of Hull formula demanding 'prompt, adequate and 

effective
140

 compensation
141

. 

7. Thus numerous BIT's and IIA's contain provisions that are based on the assumption that 

expropriation of the property of nationals of other contracting party or parties, are in 

principle, permissible
142

. This permissibility is regularly made conditional upon the 

requirement that such takings are made for public purpose, non discriminatory and 

accompanies by compensation. 

8. Therefore, to establish the casual relationship between loss of sales of CAM‟s and CAM‟s 

subsidiaries, it can be as summarized:- 

a) The CAM‟s subsidiaries are suppliers to FBI The commercial intercourse actually 

constitute the contractual relation between the FBI and CAM‟s subsidiaries. The loss 

of sales by the CAM‟s subsidiaries directly resulting from FBI‟s cessation of 

operations. 

                                                             
139 Brian M. Buroker, Maya M. Eckstein, “Multiple Defendant Patent Infringement Cases: Complexities, 

complications and Advantages”, available at www.hunton.com/.../Multiple_Defendant_Paper_AIPLA.pdf  
140 M. Sonahrajah, “The international law on foreign investment”, (2nd Edition, 2004) 149. 
141 Cf. UNCATD, “Taking Bilateral Investment Treaties 1999-2006: Trends in Investment Rule Making” (2007) 44. 
142 Cf. Muchlinski, “Multinational Enterprise” No. 1,692; UNCTAD, 24 
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b) Privity of contract- The doctrine of privity means that a person cannot acquire rights 

or be subject to liabilities arising under a contract to which he is not a party
143

. 

In the present case, remoteness test can be applied since Claimant demands compensation for the 

losses which are not directly caused by the measures taken by the government
144

. Therefore the 

loss of sales is not recoverable due to its remoteness
145

. 
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Conclusion and Prayer for Relief 

The State of Ruritania through this proceeding has summarized their pleadings and requests the 

tribunal to adjudge and declare:- 

1. That the tribunal does not have the jurisdiction over the claims submitted by CAM and 

the same are inadmissible in the light of facts surrounding the acquisition of shares.  

2. That the tribunal has no jurisdiction over the claims submitted by CAM on the alleged 

breach of SPA by the State Property Fund of Ruritania and the same are inadmissible. 

3. That the MAB Act is a legislative step taken in public interest and is so a non-

compensable legitimate State action. 

4. That no damage is caused to the claimants and thus the tribunal should dismiss the 

request for moral damages. 

5. That no losses are accrued to the subsidiaries of CAM and any such claim arising from 

them shall be dismissed. 

 

All of which is respectfully submitted. 

 

ZYX Attorneys at law 

On behalf of State of Ruritania 

 

 
 

 

 


