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STATEMENT OF FACTS 

 

 

Parties in Dispute  

1. On 15 March 1997, the Republic of Ruritania, RESPONDENT in this case, 

concluded a Treaty for the Mutual Promotion and Protection of Foreign Investment 

with the State of Cronos (ΒΙΤ).   CLAIMANT, Contifica Asset Management Inc. 

(CAM) is a Cronos-incorporated member of the Contifica Group.  The Group 

operates in over 30 countries and its parent company, Contifica Enterprises Plc, is 

incorporated in Prosperia. 

 

Contifica Group’s corporate maneuvers 

2. Freecity Breweries Inc. (FBI) is a known brewery in Ruritania, which, inter 

alia, produces the “FREEBREW” beer, popular due to its distinct taste and flavor 

deriving from a local plant, Reyhan.   

3. On 30 June 2008, Contifica Spirits SpA, a Posteriana-incorporated member of 

the Contifica Group,  acquired FBI by the State Property Fund of Ruritania (SPFR) 

via a Share Purchase Agreement for a token amount of 300.000.000USD.   SPFR is 

separate legal entity under Ruritanian law. Pursuant to the acquisition, various 

subsidiaries of CLAIMANT located outside Ruritania, commenced supplying raw 

material to FBI.   

4. On 1 March 2010, Mr Goodfellow, FBI’s Chief Executive Officer and 

employee of Contifica Enterprises Plc, received a memorandum identifying 

mechanisms of “achieving further protection of Contifica group’s investment in 

Ruritania”, and advising the transfer of FBI’s assets to CLAIMANT.  On 17 March 

2010, Contifica Spirits indeed transferred FBI’s assets to CLAIMANT for no more than 

5.000 USD.  Two months prior to the transfer, the New Way Party won the Ruritanian 

elections. Its election manifesto prominently included marketing and sale limitations 

regarding alcohol, voicing public health concerns, especially for youths. 
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RESPONDENT’S Public Health Regulations  

5. On 1 January 2011 RESPONDENT’S Regulation of Sale and Marketing of 

Alcoholic Beverages Act (“MAB Act”), imposing limitations on the marketing and 

sale of alcohol, entered into force.  The MAB Act complements pre-existing 

Ruritanian legislation regarding alcohol.  

6. On 15 June 2011 the Human Health Research Institute (HRI) published a 

scientific report, based on a 10-year clinical study, which indicated the public health 

risks involved with the consumption of FREEBREW due to Methyldioxidebenzovat, 

an active chemical ingredient found in Reyhan.   

7. On 15 July 2011 an Ordinance by RESPONDENT’S Ministry of Health and 

Social Security, entered into force, requiring health warning labels on every product 

containing Reyhan. Both Parties agree that the adoption of the Ordinance followed 

appropriate legal procedure. 

 

The Goodfellow and Straw incident 

8. On 1 December 2011, the Prosecutor’s Office of Ruritania, based on 

information regarding corrupt practices in the context of FBI’s acquisition by 

Contifica Spirits,  commenced criminal investigations against Messrs Goodfellow and 

Straw, executives of FBI and Contifica Group.  

9. On 19 December 2011, Messrs Goodfellow and Straw were notified of the 

ongoing criminal proceedings and their lawyers were told that they may be summoned 

for interrogation in the beginning of 2012.  

10. On 23 December 2011 Messrs. Goodfellow and Straw were arrested in the 

Freecity International Airport while boarding a flight to Prosperia. They were 

detained until 3 January 2012, and did not suffer any physical harm.  The criminal 

investigation was terminated on 20 June 2012. 

 

CLAIMANT’S steps towards this arbitration 

11. On 15 September 2012, CLAIMANT pledged FBI’s shares and tangible assets 

(as well as any claims and recovery that it may receive in the present arbitration) as 
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security to its lenders.  It was only on 30 September 2012 that CLAIMANT instituted 

arbitration against RESPONDENT under the UNCITRAL Rules administered by the 

German Institution for Arbitration. 
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ARGUMENTS 

 

PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL LACKS JURISDICTION OVER CLAIMANT’S CLAIMS, 

AND, IN ANY EVENT, THESE CLAIMS ARE INADMISSIBLE 

 

12. RESPONDENT submits that this Tribunal should decline jurisdiction over 

CLAIMANT’S claims, since CLAIMANT falls short from qualifying as an “investor” with 

covered “investments” under the BIT (A), and, in any event, these claims are 

inadmissible (B). 

 

A. CLAIMANT does not qualify as an “investor” with covered “investments” 

under the BIT 

 

13. This Tribunal lacks both jurisdiction ratione materiae due to the facts 

surrounding the acquisition of FBI’s assets by CLAIMANT (1), as well as ratione 

personae owing to CLAIMANT’S lack of any real economic interest in the outcome of 

the present proceedings (2). In any case, the Tribunal manifestly lacks to rule on any 

alleged violation of RESPONDENT’S obligations under other international agreements 

(3). Finally, the Tribunal lacks jurisdiction over CLAIMANT’S expropriation claim (4). 

 

1. The Tribunal lacks jurisdiction ratione materiae 

 

14. RESPONDENT submits that CLAIMANT appears to erroneously take for granted 

that its alleged “investments” are indeed covered by the BIT; for, it is only prima 

facie that Article 1(1) of the BIT provides a broad formulation of “investment”, 

encompassing “every kind of asset”. So even if CLAIMANT holds legal title to FBI’s 

shares and intellectual property rights, which may fall under categories (b) and (d) of 
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Article 1(1) of the BIT, this does not per se suffice to automatically render them 

covered “investments”. For, as aptly held by the Tribunal in Romak, and 

acknowledged as much by other arbitral tribunals
1
: 

…if an asset does not correspond to the inherent definition of 

“investment”, the fact that it falls within one of the categories listed in 

Article 1 does not transform it into an “investment.”…“labeling… is no 

substitute for analysis.
2
 

15. Hence, and regardless of whether this UNCITRAL Tribunal eventually favors 

the “Salini test”,
3
 or not,

4
 the fact remains that the determination of the inherent 

characteristics of “investments” covered by Article 1(1) must take place in accordance 

with customary rules of treaty interpretation, in the context of “one and the same”, 

unitary interpretative process.
5
 It is in this respect that CLAIMANT’S alleged 

“investments” manifestly come short. 

 

a. Lack of  substantial economic commitment and contribution to the prosperity of 

Ruritania 

 

16. International investment tribunals have often underlined that a nominal 

acquisition price is per se capable of depriving an asset of any investment treaty 

protection due to the absence of the substantial economic commitment criterion
 6

 

17. In our case, the record indicates that CLAIMANT spent no more than 10,000 

Ruritanian pounds, i.e. 5,000 USD, when acquiring FBI’s assets.
7
 The same assets had 

been acquired in June 2008 by Contifica Spirits for 300,000,000 USD.
8
  Nor is this 

minimal monetary amount in any way justifiable, since near the acquisition date by 

                                                           
1
 GEA [141]; Abaclat [370]; Quiborax [216]. 

2
 Romak [207]. 

3
 Salini v Morocco [52] ; Ulysseas [251]; Alps Finance [241]; White[7.4.10]. 

4
 Romak [205] ; Abaclat [364] ; Ambiente [481]. 

5
 VILLIGER, 435. 

6
 Caratube [433-4355] ; Saba Fakes [139,140-141,147]; Phoenix [116]; Toto(Decision)[84]. 

7
 SD [7].  

8
 SC [7]. 
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CLAIMANT on 17 March 2010, FBI’s operations, recognized as “the safest place to 

work” in Ruritania in 2010,  were still flourishing.
9
 In effect, CLAIMANT asks this 

Tribunal to turn a blind eye and award damages of 380.000.000USD, albeit 

outrageously having spent less that 2% of this amount.
10

 

18. Moreover, CLAIMANT essentially asks this Tribunal not to interpret the BIT “in 

light of its object and purpose” as required by Article 31(1) VCLT.
11

 For, the present 

BIT’s Preamble refers to “the prosperity of both nations and the welfare of their 

nationals”, astipulation which informs the characteristics of “investments” proper 

under the BIT, as reiterated by arbitral practice.
12

 In our case, an alleged investment 

of 5,000 USD does not prove a substantial economic commitment that CLAIMANT 

made in the territory of RESPONDENT, nor can it be said to contribute to the prosperity 

of Ruritania. 

19. Hence, this Tribunal should decline jurisdiction ratione materiae. 

 

b.    CLAIMANT’S acquisition of  FBI’s assets is tainted by fraud and mala fides 

 

20. The “arm’s length” principle requires that transfer prices of intragroup 

transactions between members of multinational enterprises correspond to those that 

would have been agreed had the parties to the transactions not been members of the 

same multinational enterprise.
13

  

21. The principle, endorsed by the OECD in its Model Income Tax Convention 

and the myriad of double taxation treaties between OECD and non-OECD members, 

is said to have acquired the status of a customary rule against tax fraud.
14

Hence, the 

“arm’s length” principle should guide this Tribunal’s interpretation of Article 1(1) of 

the BIT via Article 31(3)(c) VCLT, i.e. as a relevant rule of international law 

applicable in the relations between both parties to the BIT. Similar was the position 

                                                           
9
 SC [8-9]. 

10
 SC [30-1].  

11
 PO2:CL10. 

12
 Alps Finance [225]; Total [116]; Grand River [69]. 

13
 OECD, 34. 

14
 AVI-YONAH 7,187; LEPARD, 287; Thomas,135.. 
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taken in Ambiente where the Tribunal interpreted the BIT by reference to “pertinent 

customary international law rules”.
15

 

22. In the present case, the Contifica Group’s intragroup transaction by which 

CLAIMANT acquired FBI and its assets, was manifestly not conducted at arm’s length, 

since Claimant only spent 5,000 USD. This acquisition is tainted by fraud as a transfer 

price manipulation and consequently the Tribunal is precluded from extending the 

BIT’s protection to it.
16

 

23. Indeed, the Roussalis Tribunal regarded the lack of an arm’s length transaction 

between two Roussalis-owned companies as a serious ground for raising doubts 

concerning the legitimacy of the said transaction.
17

 Moreover, in Phoenix, the absence 

of an arm’s length transaction led to the conclusion that an actual economic 

investment had not been made.
18

 At the least, the fraudulent transfer price 

manipulation surrounding the acquisition of FBI’s assets by Claimant should not be 

considered as giving rise to a protected bona fides “investment”.
19

The principle of 

bona fides provides that any right may be denied if it is exercised in an abusive 

manner.
20

  

24. Ergo, CLAIMANT’S acquisition of FBI, plainly violating the arm’s length 

principle, is not a covered, bona fides, investment under BIR. 

 

2.    The Tribunal lacks jurisdiction ratione personae 

 

25. RESPONDENT submits that CLAIMANT does not qualify as an “investor” under 

the BIT since CLAIMANT does not have a real economic interest in the outcome of 

these proceedings. 

 

                                                           
15

 Ambiente [600]; Kardassopoulos [208]. 

16
 Plama [135]; Hamester [123]; Inceysa[335]. 

17
 Roussalis [723]. 

18
 Phoenix [140]. 

19
 Phoenix [142]. 

20
 LAUTERPACHT, 164; Phoenix [107];  Inceysa [230];  AMCO [14]. 
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a. The true beneficial owners of the present claims are FBI’s creditors 

 

26. CLAIMANT cannot avoid the fact that the scales of international law tilt in 

favor of beneficial ownership. International practice further attests that mere legal title 

does not suffice in the context of international claims.
21

  

Moreover, investment tribunals have determined that solely shifts of interest in a 

claim occurring after the commencement of arbitral proceedings do not affect 

jurisdiction.
 22

 

27. In contradistinction, here the record indicates that the loss of CLAIMANT’S 

interest in this arbitration occurred on 15 September 2012 (i.e. two weeks before its 

dated Statement of Claim), when it pledged FBI’s shares and tangible assets (as well 

as any claims and recovery that it may receive in the present arbitration) as security to 

FBI’s lenders.
23

 

28. Ergo, assets offered as collateral to the pledgee for a loan provided to the 

pledgor are encumbered assets, as is the case with FBI’s assets encumbered by virtue 

of the pledge,
 24

do not count towards a pledgor’s (i.e. CLAIMANT’S) reserve assets.
25

 

Accordingly, CLAIMANT lacks jus standi, since FBI’s lenders are the only true 

interested parties in these proceedings. 

 

b. Alternatively, the real party in interest in the present arbitration is Contifica 

Enterprises Plc.  

 

29. In any event, even if the Tribunal decides not to view FBI’s creditors as the 

real party in interest in the present dispute, it may also instead turn to Contifica 

                                                           
21

 Saghi [17-26]; Siag [87-90]. 

22
 CSOB (Decision) [31]; Teinver [259]. 

23
 SC[21]. 

24
 SC [21].  

25
 IMF, 116. 
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Enterprises Plc., the parent company of CLAIMANT and Contifica Group,
26

 which 

manifestly lacks standing under the BIT (being Posteriana-incorporated).
 27

  

30. It was in a similar spirit that the Tribunal in Standard Chartered Bank required 

that “the investment was made at the Claimant’s direction, that the Claimant funded 

the investment”.
28

 However, in our case the alleged investment was funded by 

Contifica Spirits SpA and was merely assigned to CLAIMANT.
29

 Furthermore, Mr. 

Straw decided the assignment of FBI as a member of the Board of Directors of 

CLAIMANT in consultation with the external advisers of Contifica Group.
30

  

31. All the above should incite this Tribunal to deny CLAIMANT standing by 

piercing the Contifica Group’s corporate veil, so as to “perpetrate fraud or other 

malfeasance”.
31

 Contifica Enterprises Plc must be prevented from fraudulently 

seeking litigation against RESPONDENT covered by the fig leaf of its alter ego, 

CLAIMANT. 

 

3. At the least, this Tribunal lacks jurisdiction over CLAIMANT’S expropriation 

allegations 

32. RESPONDENT submits that the Tribunal cannot exercise jurisdiction upon 

CLAIMANT’S alleged illegal expropriation claim under Article 4 of the BIT,
32

 which, 

as Respondent explains in Part II of this Memorial, are meritless. Still, and as a matter 

of jurisdiction, RESPONDENT emphasizes the second paragraph of Article 4 of the BIT 

(“Expropriation”): 

The legality of any such Expropriation and the amount of compensation 

must be subject to review by due process of law and the Investor affected 

shall have an unalienable right to prompt review by a judicial or other 

                                                           
26

 SC[4]. 

27
 SD[4]. 

28
 SCB[230]. 

29
 PO2:CL16. 

30
 PO2 :CL21; EXHIBIT RX1. 

31
 Saluka (Decision) [230]; Yaung[46-52]; TSA [134,147]. 

32
 SC[28]. 
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competent and independent authority of its case, valuation of its 

Investment and of payment of compensation. 

33. Under Article 31(1) VCLT, the ordinary meaning of the term “must” in 

Article 4(2) denotes an obligation to resort to domestic courts that CLAIMANT was 

required to comply with.
33

 The first sentence’s requirement automatically renders 

Respondent’s courts as the exclusive designated fora for examining the expropriation 

illegalities alleged by CLAIMANT, and there is nothing in the record that indicates that 

CLAIMANT resorted to them. 

34. Notably, when the Austrian Airlines Tribunal powerfully declined to exercise 

jurisdiction over an expropriation claim for non-resort to domestic courts,
34

 the 

Austria-Slovakia investment treaty contained far less mandatory language than Article 

4(2) of our BIT. Moreover, the Austrian Airlines Tribunal expressly invoked the effet 

utile interpretation of the BIT’s terms.
35

  

35. In our case, the BIT’s object and purpose together with good faith require to 

ensure the effectiveness of all its terms,
36

 and thus avoid rendering the first sentence 

of Article 4(2) an empty shell. Hence, this Tribunal should decline jurisdiction over 

CLAIMANT’S expropriation claims. 

 

4.    Moreover, the Tribunal lacks jurisdiction over claims regarding the violation of 

other international rules 

 

36. Arbitral tribunals established under investment treaties have often emphasized 

their limited jurisdiction, i.e. that they can only decide on investment treaty breaches 

rather than violations of other rules of international law.
37

 For instance, the Mondev 

Tribunal has expressly rejected the use of World Trade Organization (WTO) law 

provision in investment treaty arbitration.
38

 Accordingly, this Tribunal should ab 

                                                           
33

 Dictionary definition. 

34
 Austrian Airlines [92-108]. 

35
 AAPL [40-Rule E]; Austrian Airlines [97]. 

36
 VILLIGER,427-428. 

37
 Grand River [71]; Bayview [121]; Biwater [814]; Verhoosel, 502. 

38
Mondev [121]. 
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initio decline to hear any claims arising from any alleged breaches of other 

international agreements apart from those arising from BIT itself. 

37. Nor may CLAIMANT attempt to rely on  Article 6(1) of the BIT, which reads: 

If the legislation of either Contracting State or international obligations 

existing at present or established hereafter between the Contracting States 

in addition to this Treaty contain any provisions, whether general or 

specific, entitling Investments by Investors of the other Contracting State 

to a treatment more favourable than is provided for by this Treaty, such 

provisions shall prevail over this Treaty to the extent that they are more 

favourable. 

38. Learned commentary on Article 7 of the German Model BIT, identical Article 

6(1) of our BIT, held that such a provision is no more than “betterment clause”, which 

merely leaves the “relevant legislation or obligation unaffected” (only assuming 

arguendo they are more favourable), and does not import it in the Tribunal’s 

jurisdiction qua umbrella clause.
39

 This is reiterated by the plain meaning of the 

words “shall prevail over this Treaty”, i.e. as a whole, dispute settlement clauses 

included. Importantly, this should be the case with multilateral treaties equipped with 

their own dispute settlement mechanisms, such as the WTO agreements. Accordingly, 

the Tribunal’s jurisdiction is in any way limited to hear claims arising solely under the 

BIT. 

 

 

B. In any case, CLAIMANT’S claims are inadmissible 

 

39.  CLAIMANT’S claims should be rejected as inadmissible, since Treaty shopping 

tactics constitute an abuse of process and are plainly unacceptable (1); CLAIMANT 

acquired FBI’s assets in anticipation of litigation against RESPONDENT (2); an actual 

dispute, or, at least, a specific future dispute  with RESPONDENT was in fact foreseen 

(3) and, in any event, the fraud tainting the acquisition of  FBI’s assets renders 

CLAIMANT’S claims inadmissible (4). 

                                                           
39

Dolzer/Yun-I Kim, 314. 
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1. Treaty shopping tactics constitute an abuse of process and are plainly 

unacceptable 

 

40. CLAIMANT’S actions concerning the transfer of the FBI assets to CLAIMANT, 

constitute nothing more than a “treaty shopping” tactic, as RESPONDENT identified 

early in its submissions.
40

 The “disruptive” practice of treaty shopping tactics has 

been recognized by various arbitral tribunals. Namely, the Cementownia Tribunal, 

considered that a transfer of assets from a company to another that is under its control 

would definitely constitute a treaty shopping scheme because the transfer would have 

been an “artifice”.
41

 It  is the investor’s burden to ensure that it takes all necessary 

precautions to a legitimate restructuring.
42

  

41. Notably, the Tribunal in Maffezini referred to the balance between investors’ 

rights under an MFN clause and the danger that an expansive interpretation of the said 

clause could possibly result in treaty shopping.
43

 Other Arbitral Tribunals have also 

placed emphasis on the risk or treaty shopping by direct or implied reference to the 

statement in Maffezini,
44

 and hence this Tribunal should ensure that CLAIMANT’S 

treaty shopping is not tolerated. 

 

2. CLAIMANT acquired FBI’s assets in anticipation of litigation against RESPONDENT 

 

42. The sole purpose of the transfer of FBI’s assets to CLAIMANT was the ability 

of Contifica Enterprises to bring international litigation against RESPONDENT through 

its alter ego; CLAIMANT.  

43. Such malicious attempts to pursue litigation are not bona fide but rather 

constitute “attempts…to fabricate international jurisdiction where none should 

                                                           
40

 SD[3]. 

41
 Cementownia[117]. 

42
 HICEE[140]. 

43
 Maffezini[62-3]. 

44
 Telenor[87]; Impregilo (Award) [100-1]; Wintershall[181]. 
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exist”.
45

 The Phoenix case provides a pertinent example of judicial condemnation of a 

claimant’s attempt to gain access to international arbitration by abusing international 

arbitral process.
46

 In the Tribunal’s own words, “an international investor cannot 

modify downstream the protection granted to its investment”,
47

a proposition verified 

by Zachary Douglas who notes that 

“[t]here cannot, however, be a restructuring of the investment in order to 

resort to the dispute resolution provisions of an investment treaty once a 

dispute has arisen. Treaty shopping is acceptable, forum shopping is 

not.”
48

 

44. CLAIMANT in the present dispute attempts to move ‘’downstream’’, while the 

present dispute preceded the restructuring and therefore it should be considered a 

treaty shopping scheme. 

 

 

3. An actual dispute, or, at least, a specific future dispute with RESPONDENT was in 

fact foreseen 

 

45. RESPONDENT notes that, as the Pac Rim Tribunal held regarding abuse of 

process, 

the dividing-line occurs when the relevant party can see an actual dispute 

or can foresee a specific future dispute as a very high probability”. 
49

 

RESPONDENT hence submits that CLAIMANT, or, to be more precise, the Contifica 

Group, could see an actual dispute with RESPONDENT, since the New Way Party 

secured power in Ruritania, two months before CLAIMANT’S acquisition FBI’s assets 

via the fraudulent transfer price manipulation practices analyzed above. 

                                                           
45

 Cementownia [117]. 

46
 Phoenix [142].  

47
 Phoenix [95]. 

48
 DOUGLAS, 542. 

49
Pac Rim [2.99].  
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46. At the time of the transfer of FBI’s assets to CLAIMANT, the Contifica Group 

had realized the imminence of the specifipresent dispute with RESPONDENT. The New 

Way Party had already secured the majority of the Ruritanian Parliament two months 

before.
50

 CLAIMANT took this under consideration, especially given the widely 

publicized anti-alcohol policy of RESPONDENT’S Government.
51

 Namely, the non-

alcohol proliferation measures were publicly discussed, during the election period, 

that is, before the FBI’s restructuring by the Contifica Group was even decided, let 

alone completed.
52

 

47.  But even if this Tribunal considers that the actual present dispute had not been 

foreseen by Contifica Group, RESPONDENT stresses that, at the least, a specific future 

dispute was in fact foreseen as highly probable. Indeed, the Pac Rim Tribunal, when 

addressing an abuse of process objection, identified the additional criterion of 

existence of a “specific future dispute” of high probability:
53

 any restructuring made 

after the dividing-line set, would be considered abusive. Here, Contifica Group 

underwent the restructuring two months after the New Way Party rose to power. The 

actual intentions of Contifica Group’s restructuring are clearly demonstrated in the 

Memorandum
54

 between Messieurs Goodfellow and Straw, employees of Contifica 

Group and executives of FBI.
55

 The Group, having foreseen the upcoming and highly 

publicized,
56

 public health regulations of the government, sought to secure an 

international legal remedy against RESPONDENT.  

48. This Tribunal should note the direct reference made to the enhancement of 

FBI’s “legal environment”. Furthermore, the rush to complete the said transaction 

indicates that the sole purpose of the restructuring was the potential competence of the 

Group to pursue international litigation against Respondent for a dispute it had 

already arisen, or was at the least foreseen with high probability. 
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48. It is further pertinent here to turn to another facet of the analysis in the Pac 

Rim Tribunal’s decision: “Where the alleged practice is a continuous act”, starting 

before the CLAIMANT’s change of nationality and ending afterwards, the CLAIMANT 

may be covered ratione temporis, but the tribunal will not be able to exercise 

jurisdiction because its claims have to be rejected as abusive.
57

 The tribunal noted that 

in such cases the “investor” that changes its nationality during an evolving dispute 

would have definitely “known of an actual or specific future dispute”. 

49.    RESPONDENT hence emphasizes that the alleged dispute of CLAIMANT actually 

constitutes a continuous act that unfolds in three sequential events. The first is the pre-

election manifesto of the New Way Party which made direct reference of the 

upcoming measures.
58

 The second is the accomplishment of the New Way Party to 

secure majority in the Ruritanian parliament
59

 and the third is the enactment of the 

MAB Act.
60

  

50. Hence, CLAIMANT’s claims must be rejected as abusive. 

 

4.    At the least, the fraud tainting the acquisition of  FBI’s assets is per se an 

inadmissibility ground 

 

51.    In Inceysa, the Tribunal held that the international principle of nemo auditur 

propriam turpitudinem allegans (no one may not gain any profit from its own wrong 

doing) renders claims founded upon fraudulent acts inadmissible.
61

  

52.      In the present case, CLAIMANT’S fraudulent acquisition of FBI’s assets 

analyzed earlier, manifestly disentitles it from any of the substantive protections 

afforded by BIT.  

53. Thus, since CLAIMANT’S claims stem from the fraudulent acquisition of FBI’s 

assets, they should be rejected as inadmissible by the Tribunal. 
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II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE 

CLAIMS SUBMITTED BY CLAIMANT AND THOSE CLAIMS ARE 

INADMISSIBLE. 

 

54. CLAIMANT has failed to prima facie establish this Tribunal’s jurisdiction under 

the Umbrella Clause (A) and at any case, it should not exercise jurisdiction (B). 

 

A. This Tribunal lacks jurisdiction under Article 6(2) of the BIT 

55. The Umbrella Clause does not transform mere contractual claims into treaty-

claims (1) and requires privity, which CLAIMANT lacks (2). Finally, CLAIMANT fails to 

establish a prima facie responsibility of RESPONDENT for any alleged breach of SPA 

by SFPR (3). 

 

1. Mere contractual claims fall outside the scope of the Umbrella Clause 

 

56. RESPONDENT suggests a narrow interpretation of Arts. 6(2) and 8(1) of BIT. 

Article 8(1) refers to “disputes concerning Investments”, while Article 6(2) reads as 

follows: 

Each Contracting State shall fulfill any other obligations it may have 

entered into with an Investor or an Investment of an Investor of the other 

Contracting State. 

Indeed, contractual claims and disputes are excluded from this Arbitration.
62

 

Otherwise, a demonstration of a Treaty violation by the State would be unnecessary.
63

 

RESPONDENT urges the Tribunal to exclude of its jurisdiction any non “investment 

dispute”. Even CLAIMANT interpreters narrowly the Umbrella Clause by referring to 

“observance of commitments”.
64

 However, such a reading implies only the adherence 

                                                           
62
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63
 SGS v Pakistan [168]; Joy Mining [81]; Salini v Jordan [126]; El Paso (Decision) [82]; Pan 

American [110]; Hamester [349]. 

64
 SC [29].  



17 
 

to actually assumed commitments by the host State,
65

 which is plainly not the case 

here.  

57. Moreover, the SGS v Philippines Tribunal emphasized that Umbrella Clauses 

cover undertakings assumed by host States, as such.
66

 However, it is clear that 

RESPONDENT neither assumed nor intended to assume any contractual undertakings 

towards CLAIMANT. Similarly, the Noble Ventures Tribunal, refused to answer 

whether all contractual claims could rise to treaty claims.
67

  

58.  A “purely or essentially” contractual Claim does not lead to a Treaty breach.
68

 

In the present case the guarantee contained in the SPA has not been violated neither 

by the SFPR nor by the RESPONDENT, since it states ‘’to the best of its knowledge’’.
69

 

Even if violated, under “exceptional circumstances” may a contract Claim qualify as a 

treaty claim.
70

 This way, an “unjustified extension of the Umbrella Clause” is 

avoided.
71

  

 

 2. CLAIMANT lacks privity of contract 

 

a. RESPONDENT is not a name party to SPA 

59. Lack of privity as a bar for jurisdiction over contract claims has been upheld 

by the grain of arbitral practice.
72

 For instance, the Joy Mining Tribunal recognized 

that the purported Treaty-Claim must involve the same parties as the Contract-

Claim.
73

 The Umbrella Clause in the present BIT requires “obligations” that a State 

has “entered into”. However, RESPONDENT did not assume any obligations towards 
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CLAIMANT by the time it did not sign the SPA.
74

 SFPR and CLAIMANT are the 

exclusive contracting parties to the SPA. Thus, RESPONDENT has not undertaken any 

contractual obligations vis-à-vis the investor.
75

 

 

b. RESPONDENT did not negotiate for the SPA.  

60. Nothing in the record indicates that RESPONDENT negotiated, intended to 

negotiate nor contributed in the conclusion of SPA. In Hamester an interference of 

Government’s Minister by way of instructions could not establish State’s 

contribution.
76

 Here, the SFPR autonomously decided to sell the brewery to a private 

investor, on 30 June 2008.
77

 

 

c. Nor did SFPR represent RESPONDENT 

 

61. Only if a State owned entity expressly represents the State in the conclusion of 

contract, is the State in question rendered a contract’s obligor.
78

 Here, the SFPR is 

characterized under Ruritanian law as a separate legal entity.
79

 Moreover the fact that 

SFPR is not explicitly referred as “agent” in the SPA indicates that it may not be 

regarded as such.
80

 Should  the State have intended this, itself would have been named 

party to the contract.
81

 A contrario, nothing in the present case indicates that 

CLAIMANT could reasonably assume the involvement of RESPONDENT, let alone its 

representation by SPFR.
82

 

. 
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 EXHIBIT 2. 

75
 Fitzmaurice, 38; Crawford, 134.   

76
 Hamester [291,305]; Jan De Nul (Award) [170]; Nagel [321]. 

77
 SC [7].  

78
 Feit (2012), 177. 

79
 SD [10].  

80
 Niko Resources [241]; Perenco [188].  

81
 Ibid [239]. 

82
 Metalclad[ 108];  Noble [80,86]; Nagel [324]. 



19 
 

3. Customary rules of attribution are not applicable, and in any case are of no avail 

to CLAIMANT 

 

62.  The conclusion of contract by a State-entity cannot be attributable to the State 

by the ILC Articles.
83

 Indeed, the assumption of contractual undertakings governed by 

domestic law are clearly distinct from the breach international obligations: it is only in 

the latter case the customary rules on attribution for internationally unlawful acts 

apply.
84

. These rules may only scrutinize the attribution of international and not 

domestic law violations by a State.
85

 The Tribunal in Azurix noted that the only 

obligation undertaken by the State should be the Treaty itself.
86

  

63. In our case, the law governing the SPA is Ruritanian law, which hence 

determines the true parties to the contract, i.e. SPFR and CLAIMANT, SPFR being 
87

 a 

distinct legal entity under Ruritanian law. This Tribunal should hence consider the 

view taken in Impregilo, where the application of the ILC Articles was rejected since 

the State had not undertaken any explicit commitment,
88

  

64. Even assuming arguendo that ILC Articles do apply, RESPONDENT may not be 

found to have any obligations under the SPA so as to trigger the Umbrella Clause, not 

say to have violated these obligations.  

65. First, ILC Article 4 covers all State-entities which form the State and act on 

behalf of it.
89

 The SFPR’s legal status clearly indicates that it is not an organ of 

Ruritania.
90

  

66. Second, ILC Article 5 requires a characterization of the entity under domestic 

law.
91

 Namely, in Joy Mining, the entity under scrutiny, was entrusted with “certain 
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public powers” which did not indicate a crucial State-entity link.
92

  RESPONDENT, a 

maiore ad minus, stipulates that since the Fund does not exercise any sort of public 

powers,
93

 it cannot establish RESPONDENT’s assumption of obligations under the SPA, 

nor responsibility for its alleged breach.  

67. Third, ILC Article 8 demands some sort of “direction or control” by the 

State.
94

 The control must be effective, as ICJ acknowledged in Nicaragua Case.
95

 In 

SFPR’s case there cannot be any sort of control of the Ruritanian Government. All of 

the Fund’s actions in terms of conclusion and alleged breach were conducted without 

any contribution by RESPONDENT. 

68.  International arbitration, has been reluctant to apply the ILC Articles when the 

State did not act as a sovereign (de jure imperii).
96

 The ILC Articles’ rules on 

attribution are not triggered when the act is produced by a separate legal 

establishment.
97

 Assuming arguendo that RESPONDENT entered into the SPA 

undertaking contractual obligations, that was a pure commercial action. 

 

4. Nor does any “functional-structural” test support Claimant’s position 

  

69. The structure and function of an entity is generally a matter of domestic law.
98

 At 

any case, even if CLAIMANT resorts to the so-called “structural-functional” test, it is of 

no impact.
99

 Indeed, no ownership or control (direct or indirect) connects the State 

and the Fund.
100

 Besides, this structural case is not always indicative.
101

 To that end, 

the functional test requires a governmental role performed by the entity under 
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scrutiny. Rather, requires an action “governmental in nature”,
102

 and not an 

“essentially commercial”.
103

  

70. The actions surrounding the conclusion and alleged non-performance of the 

SPA are purely commercial in nature, invoking a series of economic transactions.
104

 

CLAIMANT fails to prove prima facie that the SFPR was in any manner either under 

the control of RESPONDENT or “discharging public functions”, so that RESPONDENT is 

held responsible for its acts.
105

 For even if RESPONDENT in the first place assumed any 

obligations under the SPA, it still acted as a merchant not under its sovereign 

capacity.
106

 Accordingly, it is essential that a distinction is drawn between the State as 

a merchant and the State as a sovereign.
107

 

 

 

 

B. The Tribunal should not exercise jurisdiction under Article 6(2) BIT 

 

71. Even if this Tribunal decides that it has jurisdiction under Article 6(2) BIT, 

CLAIMANT should not permitted to benefit from the SPA without being subject to the 

limitations thereof (1). Consequently, the Tribunal should decide the stay of the 

present proceedings regarding the alleged breach of SPA, so as to prevent, inter alia, 

potential double recovery by CLAIMANT (2). 

 

1. CLAIMANT may not override the very terms of the SPA 
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72. CLAIMANT erroneously “picks-and-chooses” between the various provisions of the 

SPA and requests their partial application. Contifica Spirits assigned CLAIMANT both 

rights and obligations under the SPA,
108

 including Article 14(2). By invoking its 

rights under the contract, CLAIMANT simultaneously undertakes to comply with its 

obligations arising thereof, and hence the forum selection clause is applicable.
109

 

73. Moreover, investment arbitration has combined the denial of an exclusive forum 

selection clause with a waiver of right.
110

 CLAIMANT ignored Article 14(2) of SPA, 

waived of its right to claim any violation of the BIT, resorting to this Arbitration. If 

the Tribunal does not recognize this waiver a very ‘’dangerous precedent’’, with 

negative effects may be created.
111

 

74. Accordingly, the only competent and exclusive forum to address CLAIMANT’S 

purely contractual claim under the SPA is the ICC.
112

  

 

 

2. Prevention of CLAIMANT’S double recovery. 

 

75. Article 14(2) of SPA requires a final settlement of any dispute under the latter, by 

the ICC.
113

 However, CLAIMANT has already commenced Arbitration proceedings 

against RESPONDENT.
114

 In SGS v. Philippines the Tribunal held necessary stay SGS’s 

claim pending the decision of the contractual forum.
115

 RESPONDENT underlines the 

risk of a commencement of arbitration by CLAIMANT against SFPR potentially leading 

to double recovery, especially given the Claimant has not provided any assurances to 

refrain from such abusive future conduct. 
116
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PART TWO: MERITS 

 

III. RESPONDENT HAS COMPLIED WITH ITS OBLIGATIONS UNDER 

THE BIT AND INTERNATIONAL LAW 

 

76. Assuming arguendo that the Tribunal dismisses RESPONDENT’S jurisdictional and 

admissibility objections, CLAIMANT’S allegations are still meritless and should fail 

since RESPONDENT paid heed to its obligations under the BIT and international law. 

The argument unfolds as follows: First, no direct or indirect expropriation has 

occurred [A]. Second, RESPONDENT accorded fair and equitable treatment and 

provided full protection and security [B]. Third, RESPONDENT has abstained from any 

arbitrary or discriminatory measures [C]. Finally, RESPONDENT complied with its 

international obligations [D]. 

 

A. RESPONDENT has complied with its obligations under Article 4(1) of the BIT 

 

77.  Article 4(1) of the BIT applicable in this case provides for the protection of 

Investments by Investors of either Contracting State from acts of direct or indirect 

expropriation by the other Contracting Party.  

78. RESPONDENT submits that any attempt of CLAIMANT to invoke a direct 

expropriation is groundless. The plain meaning interpretation of Article 4(1) as well 

as arbitral practice and doctrine reiterate that a direct expropriation presupposes the 

existence of an outright taking of property coupled with the transfer of legal title to 

the State or a third party.
117

  

79. In the matter at bar, it is undisputed that the legal title to FBI and related assets 

remains with CLAIMANT,
118

 and, accordingly, this Tribunal should summarily dismiss 

any such allegation.  
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80.  Furthermore, RESPONDENT asserts that that CLAIMANT fails to establish that its 

investment, in part or in whole, has suffered either indirect (1), not to say, creeping 

expropriation (2). 

 

1. CLAIMANT’S trademarks and trade dress rights have not been indirectly 

expropriated 

 

81.  CLAIMANT argues in its Statement of Claim that its trademarks and trade dress 

rights associated with FBI (IP rights), independently and in particular, have been 

indirectly expropriated,
119

 somehow advancing a partial expropriation claim. 

82. Nevertheless, investment tribunals have remained unimpressed by such or 

similar claims. For instance, the Grand River Tribunal, underlining investor’s 

maintenance of control over the investment as a whole, stated in so many words that 

“an act of expropriation must involve "the investment of an investor," not part of an 

investment”
120

  

83.  Hence, and solely by virtue of the very formulation of CLAIMANT’S own 

allegations, this Tribunal should dismiss CLAIMANT’S claim regarding the alleged 

indirect expropriation of its IP rights, especially since CLAIMANT retains full control 

over its alleged investment in FBI.
121

 

84.  Be that as it may, an indirect expropriation can only arise in the exceptional 

circumstance where the investor, albeit remaining the legal owner of its investment, is 

effectively deprived of its property or of its economic benefits, due to measures 

adopted by the host State.
122

 Accordingly, CLAIMANT again fails to establish that the 

IP rights associated with FBI have been expropriated, and for a number of reasons 

indeed. 
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a. Lack of any substantial and lasting interference 

 

85.  For an indirect expropriation to occur, the interference must be “sufficiently 

restrictive to support a conclusion that the property has been “taken” from its 

owner.”
123

 International jurisprudence sets a high threshold that CLAIMANT’S 

allegations even prima facie fail to meet: expropriatory takings are acts that deprive 

“access to the benefit and economic use of […] property”
124

 or “assets and rights of 

any real substance”;
125

 erode investor’s rights to its investment;
126

 “destroy”
127

 or 

“neutralize” an investor’s assets.
128

 

86.  In our case, CLAIMANT cannot circumvent the very fact that it remains the 

sole, absolute and exclusive user of intellectual property rights in question, duly and 

still registered in the Ruritanian Trademarks Office.
129

 

 

b. No interference with CLAIMANT’S legitimate expectations 

 

87.  Should CLAIMANT attempt to invoke its supposedly legitimate expectations in 

the context of its indirect expropriation allegations, this would only serve so as to 

counter its inability to prove any substantial and lasting interference with its IP rights.  

88.  Indeed, as Tribunal in El Paso held 

the violation of a legitimate expectation should rather be protected by the 

fair and equitable treatment standard.
130

  

This is all the more so in the present case, since the BIT makes no reference in Article 

4(1) to any such expectations, in contrast to other investment treaties.
131

 Therefore, 
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RESPONDENT invites the Tribunal to refrain from examining the purportedly 

legitimate expectations of CLAIMANT in the context of its expropriation claims, or at 

the very least decline to treat them as a determinative, consideration.
132

 

89. If the laws of the State are implemented with transparency an investor is 

generally at pain to argue that its purported investment has been expropriated.
 133

  In 

our case, the regulations were adopted in a purely transparent way,
134

 and were 

perfectly foreseeable due to the public discussion and the existing laws concerning 

alcohol consumption.
135

 Therefore, there is no interference with CLAIMANT’S 

legitimate expectations. 

 

2.  Nor have CLAIMANT’S alleged investments associated with FBI suffered creeping 

expropriation 

 

90.  CLAIMANT, perhaps self-cognizant of the unlikely success of its indirect 

expropriation allegation regarding the IP rights, has also advanced a “creeping 

expropriation” claim regarding its alleged investments associated with FBI,
136

 as its 

ultimum refugium. For, when none of the acts complained of in the context of 

investment claims are individually capable of being expropriatory, then often resort is 

made to creeping expropriation. The latter is, a form of indirect expropriation that 

occurs as a result of a series of actions and/or omissions taken over time,
137

 and the 

conjunction of which allegedly results in a taking of property.
138

 But even under the 

heading of purported creeping expropriation, CLAIMANT’S allegations still fail in their 

merits. 
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a. Lack of any substantial and lasting interference 

 

91.  In our case, CLAIMANT is clearly not deprived from FBI’s control, use and 

economic benefit. Numerous Tribunals have rejected similar expropriation claims, 

when concluding that the investor, even if deprived from some of its rights, was still 

in control of its investment, which continued to operate.
139

 As stated by the Glamis 

Tribunal “mere restrictions on property rights do not constitute takings.”
140

  

92.  Jurisprudence has also held that the deprivation of property must amount to “a 

total loss of value”, which is clearly not the case at hand.
141

 Even if this argument is 

not accepted, RESPONDENT draws the Tribunal’s attention to CMS case, where the 

investment’s value was reduced by more than 90%, and yet no indirect expropriation 

was found, due to the investor’s full control over its operations.
142

 As the LG&E 

Tribunal similarly provided “Interference with the investment's ability to carry on its 

business is not satisfied where the investment continues to operate, even if profits are 

diminished.”
143

 In our case, CLAIMANT, having full control over FBI’s operations, 

bases its expropriation claims merely on reduced profits. In addition CLAIMANT 

profoundly fails to prove that “as a direct consequence of the measures complained of 

CLAIMANT, [it] was deprived of its investment.”
144

  

93.  Moreover, the reduced profits, that CLAIMANT opposes, are not sufficient 

enough to found an expropriation claim, especially when CLAIMANT remains able to 

carry on its business. Besides, they are exaggerated, since they entail lost profits from 

CLAIMANT’S subsidiaries located outside of Ruritania and, thus, not covered by the 

Article 1, as discussed in the relevant claim. Finally, the loss of sales should not be 

attributed to RESPONDENT but to FBI’s competitors, who are responsible for defaming 

the brewery.
145
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b. No interference with CLAIMANT’S legitimate expectations 

 

94.  CLAIMANT’S anticipations do not hinder the State’s sovereign right to adjust 

its domestic law. On the contrary, the investor is obliged to comply with any 

legitimate alterations of the host State’s law.
146

  

95.  Moreover, an expropriation cannot be established if the changes were 

foreseeable, especially when investing in an unstable high-risk market.
147

 In our case, 

the regulations for the reduction of alcohol consumption were perfectly foreseeable, 

as mentioned above, due to the New Way’s election manifesto.
148

 CLAIMANT’S 

expectations were neither reasonable nor legitimate,
149

 and thus, the measures cannot 

be characterized expropriatory.
150

   

 

3. Importantly, RESPONDENT’s measures, individually and/or collectively, squarely 

fall within the ambit of its regulatory powers 

 

96.  RESPONDENT submits that, pursuant to the police powers doctrine, its 

measures concerning the reduction of alcohol consumption and the protection against 

a dangerous ingredient are within its regulatory powers.
151

 Business problems caused 

by a State’s normal exercise of regulatory power cannot establish an expropriation.
152

 

97.  International investment jurisprudence has established that the rationale and 

intent of a State’s regulations shall be taken into consideration in order to determine 

whether the said acts were expropriatory or not.
153
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98.  In the similar with ours Chemtura case, the Tribunal held that Canada’s 

measures for the prevention of dangers caused by a pesticide, called “lindane”, for 

human health, except for not being a substantial interference, they were also within 

the “valid exercise of the State’s police powers.”
154

 

99.  The purpose and context of Ruritania’s measures undoubtedly prove their 

efficiency to tackle the severe alcohol-addiction problem and the protection of 

Ruritanian citizens from heart risks related to Reyhan concentrate.
155

 They are also 

consistent with RESPONDENT’S obligation under Article 12 of the International 

Covenant on Economic, Social and Cultural Rights to ensure to its citizen’s physical 

health.
156

 

100.  In addition, scientific evidence undeniably constitutes a “principal touchstone” 

in characterizing the legitimacy of governmental measures concerning the protection 

of public health.
157

 There is a series of States that have passed similar MAB Act 

legislations, concerning alcohol consumption, according to WHO database.
158

 

Moreover, the ordinance for the Reyhan concentrate was based on a prestigious 

research conducted by HRI.
159

  

 

B. RESPONDENT has complied with its obligations under Article 2(1)(b) of the 

BIT 

 

101.  RESPONDENT submits that, in any case, it complied with Article 2(1)(b) of the 

BIT, since it accorded CLAIMANT’s alleged investment fair and equitable treatment 

[1], as well as full protection and security [2]. 

1. RESPONDENT accorded fair and equitable treatment (FET) 
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102.  Article 2(1)(b) of the BIT establishes the obligation to “accord Investments by 

Investors of [Cronos] fair and equitable treatment...”,  an obligation which 

RESPONDENT fully complied with. At the outset, it is submitted that the FET standard 

in the BIT should be interpreted as having substantially the same content with the 

customary minimum standard of treatment of aliens,
 
in accordance with doctrine and 

arbitral practice.
160

 

103.  In any event, according to the Waste Management II Tribunal, a breach of the 

FET obligation requires  

conduct [that is] … arbitrary, grossly unfair, unjust or idiosyncratic, is 

discriminatory and exposes the claimant to sectional or racial prejudice, or 

involves a lack of due process leading to an outcome which offends 

judicial propriety—as might be the case with a manifest failure of natural 

justice in judicial proceedings or a complete lack of transparency and 

candor in an administrative process. In applying this standard it is relevant 

that the treatment is in breach of representations made by the host State 

which were reasonably relied on by the claimant.
161

 

104. This view has been favourably taken into account by subsequent arbitral 

tribunals,
162

 even when the interpretation of a FET clause was not explicitly linked 

with the customary minimum standard.
163

 In our case, analysis on the various 

elements considered as constitutive of the modern FET standard, namely, 

arbitrariness, good faith, discrimination, transparency, due process, and legitimate 

expectations,
164

 deconstructs, rather than supports, CLAIMANT’S FET allegations. 

 

a. Lack of arbitrary, grossly unfair, unjust, idiosyncratic or mala fides actions by 

RESPONDENT 
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105.  The Tribunal in AES characteristically noted that the FET standard 

is not one of perfection. It is only when a state’s acts or procedural 

omissions are, on the facts and in the context before the adjudicator, 

manifestly unfair or unreasonable (such as would shock, or at least 

surprise a sense of juridical propriety)…that the standard can be said to 

have been infringed.
165

 

106.  CLAIMANT profoundly fails to prove the arbitrariness of RESPONDENT’S 

actions, analyzed further below, as well as the bad faith, which has been 

acknowledged as a prerequisite of FET.
166

 Its regulations aimed solely at the welfare 

of Ruritania’s citizens.
167

 

 

b. RESPONDENT’S action were non-discriminatory, transparent and in accordance with 

due process 

 

107.  Transparency is a determinative factor for the finding of a breach of the FET 

standard.
168

 In our case, undoubtedly, the adoption of both the regulations was held in 

a purely transparent way and according to the legal procedure.
169

 Their non-

discriminatory character will be analyzed further below. 

 

c. No interference with CLAIMANT’S legitimate expectations 

 

108.  Legitimate expectations form a part of the fair and equitable treatment 

standard and represent the protection of confidence that a reasonable investor would 

expect against administrative and legislative conduct.
170
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109.  It is of paramount importance to balance, however, “the expectations of 

foreign investors and the bona fide needs of governments to act in the public 

interest”.
171

 RESPONDENT, when signing the BIT, did not “relinquish its regulatory 

powers nor limit its responsibility to amend its legislation”.
172

  

110.  Moreover, CLAIMANT’S expectations in order to be legitimate and justifiable 

must rely upon an explicit promise addressed by the host State specifically to the 

investor and not on a general representation.
173

  

111.  In our case, not only could CLAIMANT rely on a specific commitment made by 

RESPONDENT, but also tougher regulations on alcohol’s sale and marketing were to be 

expected, due to the New Way Party’s popular election manifesto.
174

 As stated by the 

AES Tribunal, a political matter does not exclude the existence of a rational regulatory 

policy.
175

 

112.  Moreover, an investor must bear in mind the reasonable changes in economic 

and political environment of the host State, before establishing its reasonable 

expectations. The Saluka Tribunal, when rejecting a similar claim, held that an 

assurance from the former Minister of Finance could not “bind future 

Governments.”
176

  

113.  In addition, the SPA was not breached, since RESPONDENT explicitly 

guaranteed the risk-free nature of the products “to the best of its knowledge”, and, in 

any case, this violation is supposed to be discussed in the second stage of 

proceedings.
177

 

114.  Finally, the Ruritania-Cronos BIT preamble does not make any reference to 

the maintenance of stable and legal framework, included in other BITs,
178

 and thus, it 
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cannot be automatically interpreted as a guarantee of the host State.
179

 In any case, 

various arbitral Tribunals have established that this provision cannot be equated to an 

absolute obligation of immutability of the regulatory framework.
180

 

 

2. RESPONDENT provided full protection and security (FPS) 

 

115.  RESPONDENT, as a first submission, contends that the FPS standard refers to 

the international minimum standard of treatment for aliens.
181

 Moreover, both FPS 

and FET standards, provided in the same Article, should be seen jointly.
182

 It has also 

been proposed that the Tribunal should proceed to the examination of the FPS breach, 

solely if an FET violation is primarily established.
183

 In any case, CLAIMANT 

inevitably fails to prove a violation of that provision.  

116.  Arbitral practice has held that the FPS standard includes only the physical 

protection of the investor and the investment and not its legal protection.
184

  It has 

been supported that even if the FPS extends over physical security, it does not protect 

against “a state’s right to regulate.”
185

 CLAIMANT profoundly fails to prove that the 

regulatory measures affected the “physical integrity” of FBI.
186

  

117.  Finally, RESPONDENT insists that the FPS cannot be seen as an absolute 

standard imposing strict liability over the Host State.
187
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C. RESPONDENT did not impair FBI with arbitrary and discriminatory measures 

 

118. RESPONDENT submits that any attempt of CLAIMANT to invoke a violation of 

Article 3(1c) is futile. Primarily, arbitral practice has shown that it should not be 

considered an autonomous provision but merely lex specialis to the FET standard.
188

 

As such, the exception provided in Article 3(2), stating that the measures are not 

arbitrary or discriminatory, if taken for reasons of public security, should also apply to 

the FET standard.  

119.  In any case, RESPONDENT’s measures are not arbitrary or discriminatory. It 

should be noted that CLAIMANT bears the burden of proving
189

 that the measures are 

cumulatively arbitrary and discriminatory.
190

 

 

1. No arbitrary measures 

 

120.  RESPONDENT contends that it did not adopt measures improperly and “without 

engaging in a rational decision-making process.”
191

 As mentioned above, many 

countries have adopted similar regulations to the MAB Act for the reduction of 

alcohol consumption.
192

 Moreover, according to scientific studies, plain packaging 

requirements reduce the consumption of the products, since they seem less appealing, 

especially to young people, and are considered “less satisfying and of lower 

quality.”
193

 Finally, the ordinance was based on the HRI’s esteemed report.
194

  

 

2. No discriminatory measures 
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121. CLAIMANT manifestly fails to establish that RESPONDENT’s intent was to 

discriminate or that the measure had a discriminatory effect.”
195

 The AES Tribunal 

provided that discrimination cannot be established if a rational policy exists.
196

 The El 

Paso Tribunal has stated that a conduct cannot be considered discriminatory if 

nationals and foreigners are identically treated.
197

 The MAB Act was enforced on 

every alcoholic beverage, affecting both local and foreign-owned breweries in 

Ruritania.
198

 The ordinance for Reyhan concentrate was implemented to all products 

with such substance.
199

 Therefore, no discrimination can be established. 

 

D. RESPONDENT complied with its other international obligations 

 

122.  Assuming arguendo that the Tribunal has jurisdiction to hear claims regarding 

the violation of other international law rules, it is CLAIMANT that has the burden of 

proof for their violation, since “a responding Member’s law will be treated as WTO-

consistent until proven otherwise.”
200

 In any case, still RESPONDENT has not violated 

any of its obligations under the WTO Treaties, i.e. TRIPS, GATT and SPS, as well as 

the Paris Convention. 

 

1. Plain packaging did not violate TRIPS agreement or the Paris Convention 

 

123.  Namely, RESPONDENT has not violated article 15(4) TRIPS, since CLAIMANT 

remains the registered owner of its trademarks and trade dress rights.
201

 Trademarks 

under TRIPS are negative rights since, they secure their registration rather than their 

use, and, according to Article 16 TRIPS, they aim to exclude third parties from using 
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them.
202

  In any case, RESPONDENT has not violated those standard since they fall 

within the exception of Article 6 quinquies (B)(3) of the Paris Convention, as they 

aim at the maintenance of public order.
203

  

124.  RESPONDENT also argues that if CLAIMANT were to invoke article 20 TRIPS, it 

has the burden of proving the unjustifiable encumbrance with its trademarks. It has 

also been suggested that, as negative rights, this Article prohibits positive 

encumbrances on the trademarks and not restrictions on the use of the sign.
204

 

RESPONDENT asserts that any alleged encumbrance is justifiable, since  

conditions imposed with an aim to warn the public about the effects of the 

use of a product or restricting the use of trademarks would be ‘justifiable 

for public health reasons’ under TRIPS Article 20.
205

  

125. Indeed, the general guidelines of Articles 7 and 8 TRIPS and the Doha 

Declaration, which, according to Article 31(1) of the Vienna Convention, assist in the 

interpretation of the Article 20 TRIPS , all suggest that the plain packaging measures 

were necessary for the protection of public health, and, therefore,  fully justifiable.
206

 

 

2. The prohibition on sale and marketing of alcohol did not violate GATT 

 

126.  CLAIMANT should also not attempt to argue a violation of Article XI GATT, 

since RESPONDENT’s restrictions concerning the marketing and sale of alcoholic 

beverages apply not only to imported beverages but also to domestic manufactured 

and sold ones.
207

 Therefore, they are subject to Article III GATT rather than Article 

XI,
208

 so that no finding of breach is likely, since the MAB Act concerned every 

alcohol manufacturer, and, thus, it was clearly non-discriminatory.
209
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127. Moreover, the measure has a legitimate and important character, aiming at the 

protection of public health, by reducing alcohol consumption,
210

 and, therefore, falls 

under the exception of Article XX(b) GATT. For instance, in EC-Asbestos the WTO 

Appellate Body held that a measure is to be considered necessary under the same 

article if no “less trade restrictive way” of achieving the objective is available to the 

WTO member.
211

 No progress was made under the existing Ruritanian laws for the 

prohibition of sale of alcoholic beverages,
212

 and, thus, Respondent’s measures at 

issue were rightly considered and indeed were necessary.  

 

3. The Reyhan Ordinance does not violate the SPS Agreement 

 

128.  As far as the Ordinance for the Reyhan is concerned, CLAIMANT cannot 

challenge the procedure according to which it was adopted,
213

 and cannot base a 

breach of Article 2(2) SPS on evidence from research conducted by a scientist hired 

by CLAIMANT itself.
214

 RESPONDENT submits that HRI’s research is sufficient 

scientific evidence, spanning over a decade, according to which it can adopt a sanitary 

measure, such as the said ordinance. 
215

 In any event, it is within the sovereign power 

of any State to take measures for the protection of public health,
216

 even if the peril is 

still uncertain.
217
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PART THREE: DAMAGES 

 

IV. CLAIMANT IS NOT ENTITLED TO MORAL DAMAGES FOR THE 

ARREST OF MESSRS GOODFELLOW AND STRAW 

 

129.  RESPONDENT submits that CLAIMANT is not entitled to moral damages for the 

arrest and detention of its executives. This conclusion is founded on five main 

arguments. Firstly, the Tribunal lacks jurisdiction to award moral damages [A]. In any 

case, moral damages should not be awarded to CLAIMANT [B] and they require a 

higher threshold [C]. Finally, awarding moral damages entails the risk of double-

counting [D] and the quantum of damages requested is in any event disproportionate 

[E].  

 

 

A.  The Tribunal lacks jurisdiction to award damages regarding Messrs 

Goodfellow and Straw 

 

130.  The Tribunal lacks jurisdiction over the claim since it concerns an alleged 

violation of human rights [1], CLAIMANT’S executives are not afforded themselves 

protection under the BIT [2] and CLAIMANT lacks jus standi for its executives [3]. 

 

1.    Violations of human rights and punitive damages are beyond the jurisdiction of 

the Tribunal 

 

131.  Article 8(1) of the BIT empowers this Tribunal to only hear “disputes 

concerning Investments”, rather than  human rights violation, which inevitably fall 

out of the scope of its jurisdiction. As the Biloune Tribunal acknowledged, it was 

beyond its jurisdictional capacity to “address, as an independent cause of action, a 



39 
 

claim of violation of human rights”.
218

 RESPONDENT also contends that moral 

damages are punitive in nature and therefore, an investment arbitral Tribunal does not 

have jurisdiction to award them.
219

 

132.  In the vast majority of cases tribunals conclude that moral damages are 

improperly brought in the proceedings.
220

 Moreover, CLAIMANT disguises any claim 

for loss of reputation and disoperation, arising from its executive’s arrest, to moral 

damage, when it clearly is eventually translated to monetary.
221

 The sum of 1 million 

USD requested by CLAIMANT is outrageous and provocative, and is in reality punitive 

in nature, thus “leading to problems of enforceability” and, being inadmissible under 

international law.
222

 Finally, rendering moral compensation would open “Pandora’s 

Box” in future litigations for host States. 

 

2.    Messrs Goodfellow and Straw manifestly fail to qualify as “investors” or as part 

of the “investment” under the BIT 

 

133.  RESPONDENT asserts that FBI’s executives do not meet the definition of 

investor under the Article 1 (3) of the BIT. CLAIMANT has thoroughly failed to prove 

that they are either owners or possessors or shareholders of FBI. Therefore, they 

cannot bring a claim under this forum, according to article 8 (1) of the BIT.  

134.  RESPONDENT underlines that FBI’s executives do not form part of 

CLAIMANT’S alleged investment under Article 1(1) of the BIT. No investment 

tribunal, other than Desert Line (which again entailed fundamentally different 

circumstances), has acknowledged that employees constitute part of an investment.
223
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3. CLAIMANT improperly submits a claim of moral damages on behalf of its executives 

 

135.  Since the executives of FBI cannot be considered part of the investment, they 

constitute, as scholars have correctly pointed, “separate legal entities from the 

claimant company”.
224

  It is generally recognized that “employees must claim moral 

damages as their own right in separate proceedings comparable to the local remedies 

rule within the framework of diplomatic protection.”
225

 Nothing in the record 

indicates that FBI’s executives ever resorted to the domestic courts of Ruritania or 

complained of their arrest and detention, in order to pursue their rights. 

136.  CLAIMANT may also not rely upon the doctrine of corporate espousal since “it 

glosses over the distinct personalities of the corporations and its individual 

employees.”
226

 Moreover, it entails the peril that the employees could not necessarily 

be compensated, involving “a windfall benefit for the corporation”.
227

 It can also be 

argued that such a “solution” would only seem justified if a subrogation agreement 

existed between the corporation and the employee to empower it to proceed against 

Ruritania with respect to these claims.
228

 Again, the agreed facts in these proceedings 

indicate that this is not the case here. 

 

B. Assuming arguendo that the Tribunal has jurisdiction over the claim, moral 

damages should not be awarded 

 

137. Moral damages should not be awarded to CLAIMANT since it fails to establish a 

violation of the full protection and security standard under Article 2(1)(b) BIT [1] and 

therefore the requested compensation is not under the BIT [2]. Finally, CLAIMANT 

fails to prove a causal link between RESPONDENT’S actions and FBI’s or the 

executives alleged harm [3]. 
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1.  No violation of the FPS standard 

 

138. RESPONDENT submits that the FPS standard relates to the physical protection 

solely of an investor and its investment.
229

 This assumption is confirmed in numerous 

cases.
230

 Indeed, legal protection is not covered under the present BIT.  

139. Since it is undoubted that no physical harm occurred to the executives, the FPS 

standard has not been violated.
231

 Even if physical harm had occurred though, the FPS 

standard under the BIT applies only to the protection of an alleged investor, and its 

investment. 

140. Finally, any futile attempt of CLAIMANT to accuse RESPONDENT for violation of 

national law, even if unfounded, it does not in any case automatically elevate into an 

FPS breach.
232

  

 

2. CLAIMANT’S requested compensation in this Arbitration is not based on the BIT 

 

143. As the Cementownia Tribunal concluded, “it is doubtful that such a general 

principle may constitute a sufficient legal basis for granting compensation for moral 

damages.”
233

 

 

3. No causal link established 

 

144. Various Tribunals have rejected their jurisdiction over claims requesting moral 

damages due to lack of sufficient evidence.
234

 It must be noted that no mental or 
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physical suffering has been imposed on these executives so as to decrease their 

productivity and result in pecuniary losses for CLAIMANT as corporation. Thus, 

CLAIMANT fails to prove a causal link between the alleged harm of the executives and 

its own losses.
235

 

145.  RESPONDENT submits CLAIMANT cannot be awarded damages since he is not 

the directly affected subject of the arrest and the investigations. CLAIMANT itself is 

incapable of suffering any distress since it has “no soul to be damned and no body to 

be kicked”.
236

 Moreover, CLAIMANT fails to prove how any discomfort its executives 

experienced for merely ten days could result in the alleged investment’s disoperation. 

Finally, any loss of FBI’s reputation, if proven, is due to CLAIMANT’S strategic 

business failures and not due to this arrest. 

 

C. Moral damages are awarded solely in exceptional circumstances 

 

146.  RESPONDENT submits that moral damages cannot be awarded since this is not 

an exceptional circumstance, based on RESPONDENT’S fault based liability. 

Compensation for moral damages has been a highly controversial issue in 

international investment arbitration.
237

 It was exactly this jurisprudence that estimated 

moral compensation as being an “exceptional’’ one, implying also a need for a fault-

based liability.
238

 This exceptionally high threshold has been favourably endorsed in 

arbitral practice.
239

  

147.  CLAIMANT fails to prove an intentional and exceptionally bad treatment 

towards Mrs Goodfellow and Straw. Ruritanian Authorities had no reason to pursue 

or cause unnecessary harm to these specific individuals. The Prosecutor’s office had a 

duty to investigate the information on reported crime of bribery and so it did,
240

 

plainly in bona fide.  
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148.  Moreover, CLAIMANT cannot escape the fact that the requirements of the 

famous tripartite test in Lemire v. Ukraine are not far from being met in casu.
241

 

CLAIMANT has failed to overlap the high threshold of malicious or egregious conduct 

of RESPONDENT.
242

 It is uncontested that the 10-day arrest and detention of the Mrs 

Goodfellow and Straw never included physical harm, threat or grave psychological 

implications. It is, in any case, recognized that “a state may obviously exercise its 

sovereign powers to investigate and prosecute criminal actions.”
243

 

149.  Additionally, any loss of FBI’s reputation, if proven, has been restored 

through the abandonment of investigations on bribery, since the investigations were 

terminated due to insufficient evidence.
244

  

150.  Finally, sets a strong objection as far as the substantiality of cause and effect is 

concerned. The principle of causation requires showing a cause and effect relationship 

between an act and the harm done, thereby excluding compensation for damages that 

have not been caused by the act.
245

 

 

D. Awarding of moral damages entails a double-counting risk 

 

151.  A risk of double-counting is present since moral damages in the present case 

bare the risk to be ill-defined, especially when damages for the rest claims of 

CLAIMANT may be based on fair market value that already contains the loss of 

reputation as a factor.
246

  

 

152.  This possible overlap arises from the fact that according to FMV evaluation of 

material damage, good will or reputation damage are already included. The Lemire 

Tribunal concluded that, any moral damages the investor had suffered had been 

compensated by the “significant amount of economic compensation’ and that ‘the 
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extraordinary tests required for the recognition of separate and additional moral 

damages have not been met in this case.”
247

 The same reasoning was followed by 

other Arbitral Tribunals.
248
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V. THE LOSS OF SALES BY CLAIMANT’S SUBSIDIARIES LOCATED 

OUTSIDE OF RURITANIA TO FBI DOES NOT CONSTITUTE A 

RECOVERABLE ITEM OF DAMAGES  

 

153.  RESPONDENT submits that CLAIMANT may not seek compensation for the 

losses of its foreign subsidiaries. This conclusion is founded on two main 

propositions. Firstly, the Tribunal does not have jurisdiction over the claim [A]. 

Secondly, CLAIMANT fails to prove the causal link between RESPONDENT’S conduct 

and the losses of CLAIMANT’S subsidiaries [B].  

 

A. The Tribunal cannot exercise jurisdiction over the claim 

 

154.  RESPONDENT submits that the Tribunal should reject its jurisdiction over the 

claim, since no territorial link between the subsidiaries’ operations and the State of 

Ruritania can be established  [1], , CLAIMANT lacks jus standi on behalf of its 

subsidiaries [2] and the exercise of jurisdiction leaves RESPONDENT exposed to 

obligations beyond the BIT [3].  

 

1. The subsidiaries’ operations lack territotial link with RESPONDENT 

 

155.  RESPONDENT asserts that the Tribunal lacks jurisdiction to award damages for 

the losses of CLAIMANT’S foreign subsidiaries. Article 8(1) of the BIT explicitly states 

that arbitration proceedings arise from  

disputes concerning Investments between a Contracting State and an 

Investor of the other Contracting State. 

Moreover, Article 1(1) of the BIT, which defines the term “Investment”, explicitly 

demands a territorial link with the host State as a prerequisite for its establishment. 
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The ADM Tribunal, recognizing the importance of territoriality, rejected its 

jurisdiction in a similar claim.
249

 

 

156.  Interpreting broadly Article 1, would go contra to the BIT’s wording and aim. 

Similarly, an Investment made outside the territory of the host State, however 

beneficial to it, may not find coverage under the BIT.
250

 CLAIMANT assertions that the 

alleged contractual agreements between FBI and its foreign subsidiaries constitute an 

investment shall not persuade the Tribunal. Indeed, commercial contracts do not 

qualify as investments.
251

 

157.  Tribunals have declined to award damages when dealing with a mere export of 

products in the host State. Precisely, when manufacturing process is held in another 

country, finds obstacles in “satisfying the jurisdictional requirements.”
252

  Respondent 

questions any resemblance of the present case with Cargill, a decision unfortunately 

ratified from the Superior and Ontario’s Court of Appeal as well.
253

 The business of 

Cargill de Mexico, incorporated in Mexico, was based from the beginning solely on 

the supplying of HFCS products from Cargill Incorporated, located in USA.
254

 

CLAIMANT cannot argue that the production of FREEBREW beer depended solely 

from the beginning on the supplying of its subsidiaries, since this manufacturing 

process of FBI has begun from 1928.
255

 

158.  Finally, CLAIMANT cannot establish any territorial nexus between 

RESPONDENT and its foreign subsidiaries, relying on precedent case law concerning 

the territoriality of intangible assets.
256

 The DB Tribunal found a territorial nexus 

when dealing with funds paid by Deutsche Bank in Sri Lanka [Hedging 
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Agreement].
257

 However, in our case, CLAIMANT’S subsidiaries are tangible assets 

beyond the jurisdiction and territory of Ruritania.
258

 

 

 

2. CLAIMANT lacks jus standi to seek claims on behalf of its foreign subsidiaries 

 

159.  RESPONDENT asserts that CLAIMANT and its subsidiaries constitute separate 

legal entities. As a result, CLAIMANT may not request compensation for damage they 

have allegedly incurred, since are capable of seeking relief under separate legal 

procedures. 

160.  Concerning its affiliation to Contifica Enterprises Plc,
259

 CLAIMANT pleads 

that it has standing to bring litigation against RESPONDENT, since it is the subsidiary of 

the Group that incurred the alleged damage from the measures adopted it.
260

  

However, concerning the losses allegedly sustained by its subsidiaries, CLAIMANT 

contends that it is the parent company the one that has standing to seek for relief.
261

 

161.  In any case, the damage allegedly incurred by CLAIMANT’S foreign 

subsidiaries does not flow to it, or, at least, CLAIMANT does not prove such a damage. 

Besides, Tribunals have only exceptionally endorsed the concept of the “single 

economic entity”.
262

 

162.  Moreover, it should be noted that compensation must redress the CLAIMANT'S 

financial position as a shareholder.
263

 In our case, CLAIMANT’S alleged investment 

could only be considered the amount of shares it acquired on 17 March 2010 for less 

than USD 5000.
264

 Indeed, there must be “a proportionality of the sums invested and 
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the damages sought.”
265

 CLAIMANT profoundly fails to prove any affection of those 

shares in connection with the subsidiaries losses. Therefore, CLAIMANT may not seek 

relief for alleged damage to its subsidiaries abroad. 

 

3. RESPONDENT is exposed to claims beyond which it contemplated when entering the 

Ruritania- Cronos BIT 

 

163. RESPONDENT urges the Tribunal to foresee the probable danger, should it decide 

to exercise its jurisdiction over the claim. Otherwise, the exposure of host States to 

claims beyond that which they contemplated when entering into the initial investment 

Treaties, will increase. For instance, SCB Tribunal excluded from the BITS’s 

protection subsidiaries of CLAIMANT, estimating such a protection unreasonable.
266

  

 

B. Assuming arguendo that this Tribunal has jurisdiction, the losses of 

CLAIMANT’S subsidiaries should not be compensable 

 

164. CLAIMANT erroneously requests compensation for alleged damages incurred by 

its foreign subsidiaries. CLAIMANT must establish a causal link between 

RESPONDENT’S measures and the damages suffered from its subsidiaries located 

elsewhere. However, CLAIMANT profoundly fails to provide such a causal link.
267

  

165. The subsidiaries in question, engaged in various business activities apart from 

FBI’s, before its acquisition by CLAIMANT.
268

 Therefore, the damage allegedly caused 

to CLAIMANT’S subsidiaries could have resulted from any entrepreneurial activity 

unrelated to FBI. 
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166.  CLAIMANT suggests a chain of events allegedly leading to losses of subsidiaries  

which is “too remote” and “too aleatory”.
269

 The required causality is not present to 

connect RESPONDENT’s measures with the losses of foreign subsidiaries.
270
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PRAYER FOR RELIEF 

 

167. In light of the aforementioned submissions, RESPONDENT respectfully invites the 

Tribunal to adjudge and declare that: 

I. It lacks jurisdiction over Claimant’s claims, or, that these are inadmissible 

II. It lacks jurisdiction over Claimant’s claims for the alleged breach of the 

SPA, or, that these are inadmissible 

Alternatively that: 

III. Respondent did not violate the BIT or its obligations under international 

law 

 

IV. Moral damages are not, in principle, to be awarded 

 

V. Any alleged damages to Claimant’s subsidiaries outside Ruritania are not 

recoverable 

 

Respectfully submitted on 22 September 2013 

By 

TEAM PINTO 

On behalf of RESPONDENT 

THE REPUBLIC OF RURITANIA 

 


