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STATEMENT OF FACTS 

 

Acquisition of FBI Shares   

 

1. The Freecity Breweries Inc. [‘FBI’] is Ruritania’s oldest and largest brewery which 

was owned by the State Property Fund of Ruritania [‘Fund’] until 2008. The 

Contifica Spirits S.p.A [‘Contifica Spirits’] acquired the shares in FBI on 30 June 

2008 for USD 300,000,000 and subsequently entered into a share purchase agreement 

with the Fund. Contifica Spirits manages the alcohol beverages production assets of 

the Contifica group, a major international conglomerate with interest in diverse areas. 

Contifica Spirits is incorporated in Posteriana and is a fully owned subsidiary of 

Contifica Enterprises Plc., which is the parent company of Contifica group 

incorporated in the state of Prosperia.  

 

2. In 17 March 2010 the shares in FBI were transferred from Contifica Spirits to 

Contifica Asset Management Corp [‘CAM’], a member of the Contifica group 

incorporated under the laws of the state of Cronos. The shares were transferred for 

less than USD 5,000 two months after the New Way party secured a majority in the 

Ruritanian parliament. 

 

Legal changes in Ruritania  

 

3. The New Way Party was predicted to win the majority of seats in parliament and most 

likely to enter government. It was also well known that they intended to take a hard 

stance towards marketing and sale of alcohol. This was one of the widely publicised 

issues of the party’s election manifesto. Therefore Contifica Group anticipated that 

regulations would be adopted by the party.  

 

4. One of the legislations published under the New Way Party government was the 

Regulation of Sale and Marketing of Alcoholic Beverages Act [‘MAB Act’]. The Act 

entered into force on 1 January 2011. The MAB Act requires alcohol to be served in 

containers of 0.5 litres or less and the trademarks/brands of beverages to be written in 

plain white and in the same font as all other text on label. Since 1992 claims of 
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positive health effects of alcohol as well as deceptive marketing practices and 

regulating labelling of alcoholic beverages has been prohibited in Ruritania.  

 

5. The MAB Act affected one of the beer brands produced by FBI called FREEBREW 

which was traditionally sold in 0.8.l. bottles. FBI had to implement reconfiguration 

measures to comply with the Act in order to produce alcoholic beverages in 0.5l 

containers only.  

 

6. Furthermore in 15 June 2011 a scientific report released by the Human Health 

Research Institute [‘HRI’] found that consumers of Methyldioxidebenzovate were 

exposed to a higher risk of cardiac complications. This is an active ingredient found in 

Reyhan concentrate, which is used in FREEBREW beer. Due to the findings of the 

Report, on 30 June 2011, the Ministry of Health and Social Security adapted a non-

discriminatory ordinance, requiring any product containing Reyhan concentrate to be 

labelled with the following warning:  

 

“This product contains Reyhan concentrate, consumption of which according to the 

results of scientific research may lead to higher risk of cardiac complications.”  

 

Criminal investigation against Contifica Group employees  

 

7. On 1 December 2011 the Prosecutor’s Office of Ruritania commenced investigations 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group. The 

Office was acting on information that they were involved in bribery of the officials of 

the Fund in acquiring FBI shares. The executives were informed of the on-going 

criminal proceedings and they were told by their lawyers that they may be summoned 

for an interrogation after the holiday season.  

 

8. On 23 December 2011 Messrs Goodfellow and Straw were detained in the Freecity 

International Airport, when boarding their flight to Prosperia and were released on 3 

January 2012. While applicable law may not have been entirely complied with during 

their detention, no damage was caused to the Claimant by this detention.   
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Jurisdiction of the arbitral tribunal  

 

9. There is a Treaty of Mutual Promotion and Protection of Foreign Investment between 

the State of Cronos and the Republic of Ruritania dated 15 March 1997 [‘BIT’]. 

CAM is intending to issue proceedings under Article 8 of the Treaty. However, it is 

contended by the Respondent that the BIT is not applicable and the court is without 

jurisdiction given the conduct of the claimant amounts to treaty shopping. Moreover 

the Fund is a separate legal entity and with its own legal personality. Ruritania bears 

no liability for any alleged non-performance of the agreement by the Fund. In addition 

the share purchase agreement provides that any dispute arising out it shall be resolved 

by arbitration under the Rules of Arbitration of the International Chamber of 

Commerce. 
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(I.) THE PRESENT TRIBUNAL DOES NOT HOLD JURISDICTION OVER THE 

PRESENT CLAIMS DUE TO THE TREATY SHOPPING EXERCISE CARRIED OUT BY 

CAM. 

 

10. The respondent submits that the present tribunal does not hold jurisdiction over the 

claims being made by CAM due to the exploitation of law which has allowed CAM to 

carry out such a blatant treaty shopping exercise.  

 

11. The respondent intends to display that the transfer of shares in FBI to the claimant 

from Contifica Spirits occurred solely for the purposes of commencing this 

arbitration.  

 

12. The respondent references Exhibit RX1, in which Mr Straw informs Mr Goodfellow 

that he has“considered...means of achieving further protection of Contifica Group” 

 

13. Mr Straw goes on to explain that he has considered a number of jurisdictions in order 

to provide an “investor friendly environment”.  

 

14. It is the contention of the Respondent that these phrases are merely veiled allusions to 

treaty-shopping, which has clearly occurred after the receipt of this message.  

 

15. In the case of Phoenix Action Ltd v Czech Republic1 the tribunal held that the 

claimants were blatantly abusing the process of law by ‘treaty shopping’, and ordered 

the claimant to pay compensation to the respondent in the amount of 2 million Krona, 

and $196,000 USD.  

 

16. The respondent requests a similarly hard line to be taken in this case, especially when 

the Claimant has so blatantly abused the BIT, meant for genuine investors of 

Ruritania and Cronos.  

 

                                                           
1 Phoenix Action Ltd v Czech Republic (ICSID Case No. ARB/06/5) 
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17. If such a line is not forthcoming, the Respondent requests that at the very least the 

principle in the judgment in the case of Aguas del Tunari v Republic of Bolivia2 in 

which despite finding fault on the part of the respondent, the tribunal held that only 

those losses which were entirely unexpected (emphasis added) at the time of the 

assignment of the shared were recoverable.  

 

18. This principle would make most claims by the Claimant inadmissible in the eyes of 

this tribunal.  

 

19. The Respondent also contends that the case of Mobil Corporation Venezuela 

Holdings BV v Venezuela3 should be distinguished from the present case.  

 

20. In the Mobil case, the claimants gained credit with the tribunal by admitting the 

practice of ‘treaty-shopping’ in order to prevent the unlawful expropriation of its 

assets.  

 

21. In the present case the Claimant deserves no such leniency. Their deplorable ‘treaty-

shopping’ exercise has simply been engineered to commence this arbitration and 

absolve the Claimant’s parent company of the bad bargain into which they had 

entered when purchasing FBI.  

 

22. The Respondent wishes to cite the case of Burlington Resources Inc v Ecuador4 as 

persuasive authority which suggests that even ad-hoc tribunals should take into 

account previous tribunals’ rulings. 

 

23. The Mobil5 case outlines four considerations which must be addressed when proving 

‘treaty-shopping’; 

 

(i) The timing of the investment 

                                                           
2 Aguas del Tunari v Republic of Bolivia (IIC 8 2005) 
3 Mobil Corporation Venezuela Holdings BV v Venezuela (IIC 435 2010) 
4 Burlington Resources Inc v Ecuador (IIC 436 2010) 
5 Mobil Corporation Venezuela Holdings BV v Venezuela (IIC 435 2010) 
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(ii) The timing of the claim 

(iii) The substance of the investment transaction 

(iv) The true nature of the investment 

 

24. In this case, the investment has been made by the Claimant on the 17th March 2010.  

 

25. The claim has been submitted on 30th September 2012. This was after many and 

varied attempts at settlement by other means. 

 

26. The Respondent submits that the “substance” of the investment transaction is the mere 

$5000 USD which CAM paid for FBI when purchasing it from Contifica Spirits.  

 

27. It is the contention of the Respondent that the true nature of the investment is that of a 

‘treaty-shopping’ exercise made only to gain illicit access to an investment treaty 

created to further international trade and commerce.  

 

28. In light of these considerations the Respondent submits that the Mobil principle of 

honest attempt at protection from expropriation is totally inappropriate to be applied 

in this case.  
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(II.) THE PRESENT TRIBUNAL DOES NOT HOLD JURISDICTION OVER CAM’S 

CLAIMS BASED ON THE ALLEGED BREACH OF THE SHARE PURCHASE 

AGREEMENT BY THE FUND 

 

29. The Respondent’s second point relates to the lack of jurisdiction which this tribunal 

holds over CAM’s claims in relation to the alleged breach of the Share Purchase 

Agreement.  

 

30. The Respondent refers to the Share Purchase Agreement, specifically s14.1 and s14.2.  

 

31. s14.1 dictates that the agreement be governed by the laws of Ruritania. This excludes 

even persuasive arguments which occur in other legal jurisdictions.  

 

32. s14.2 states that disputes shall be finally settled under the Rules of Arbitration of the 

International Chamber of Commerce.  

 

33. In light of having a prescribed mode of redress against any perceived wrongs, the 

Respondent requests that this present tribunal accept that lack of jurisdiction dictates 

that no case need be answered. 

 

34. The Respondent also raises the issue, should jurisdiction be found, that it is not party 

to the Share Purchase Agreement.  

 

35. The Share Purchase Agreement exists between CAM and the Fund.  

 

36. The Fund, being a separate legal entity, it is responsible for its own bargains and 

redress against the State is not possible.  

 

37. The mere fact that the Claimant is bringing the claim against Ruritania, and is then 

attempting to shoe-horn in extra claims demonstrates the long-standing intention to 

bring this claim to arbitration.  
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(III.) RURITANIA HAS NOT VIOLATED ITS OBLIGATIONS UNDER THE BIT BY 

ANY LEGISLATIVE MEASURE 

 

38. The Respondent’s third point relates to the allegations by the Claimant that it has 

violated obligations under the BIT and/or international law.  

 

39. The Respondent intends to demonstrate that each regulation holds public benefit and 

as such is exempt from Article 4 of the BIT as stated in Article 4 (1) (a). 

 

40. The Respondent will also show that the Claimant has been treated fairly and equitably 

at all times in accordance with Article 2 (1) BIT.  

 

41. The Respondent will finally demonstrate that any losses incurred by CAM or FBI as a 

result of the MAB or the discovery of the dangers posed by Reyhan Concentrate were 

incidental.  

 

42. Under Article 4 (1) (a) either Contracting State may not directly or indirectly 

expropriate, nationalize or subject to any other measure having equivalent effect the 

investments of the other Contracting State except where such expropriation is;                                                                                     

 

(a) for the public benefit; 

(b) not discriminatory; 

(c) carried out under due process of law; and, 

(d) against compensation. 

 

43. In this case, the MAB restricts the localities at which alcohol may be served, the times 

at which it may be served and the quantities in which it may be served. 

 

44. Although this may impose restrictions on FBI’s abilities to market and sell its 

products, in accordance with medical research, reduction of the population’s 

consumption of alcohol will benefit public health and thereby be of public benefit. 
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45. Furthermore, the restrictions imposed on FBI in accordance with the MAB are totally 

non-discriminatory and apply equally to all alcohol-producing companies in 

Ruritania. 

 

46. The MAB was enacted into law under the accepted procedures in Ruritania. 

 

47. Under Article 2 (1) (b) of the BIT, Ruritania is obliged to provide fair and equitable 

treatment to any investors of Cronos.  

 

48. The Respondent submits the definition of “fair and equitable treatment” available in 

the case of John Charles Lemire v Ukraine6, in which the phrase “fair and equitable 

treatment” was discussed in relation to the BIT between the USA and Ukraine.  

 

49. That tribunal took into account several factors when deciding whether or not the 

standard of fair and equitable treatment had been reached, including, but not limited 

to; 

 

a. whether the State has failed to offer a stable and predictable legal framework; 

b. whether due process has been denied to the investor; 

c. whether there is an absence of transparency in the legal procedure or in the 

actions of the state; 

d. where any of the actions of the State can be labelled as arbitrary, 

discriminatory or inconsistent.  

 

50. In accordance with these principles the Respondent states that the Claimant existed in 

a stable and predictable legal framework. The admission of a new government could 

not have come as surprise to the Claimant, as information of the New Way party’s 

policies and growing support have been touted in the media for a number of years.  

 

                                                           
6 John Charles Lemire v Ukraine (CSID Case No. ARB/06/18) 
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51. The Respondent also submits that due process for the enacting of new laws has been 

followed completely, but that unfortunately industry does not have a bearing on the 

political agenda of the State.  

 

52. The legal process used is sufficiently transparent so as not to call into question its 

integrity, with the process not being accused of illegality in any other domain.  

 

53. The Respondent contends that the accusations regarding discrimination and 

arbitrariness a resultant from the bad bargain into which the claimant entered. The 

MAB and the regulations regarding Reyhan concentrate can properly be seen to be 

totally non-discriminatory, and certainly do not hold any arbitrary qualities. While not 

intending to limit the amount of alcohol purchasable, the limit on the container size in 

which alcohol may be sold is aimed at reducing the “one-sitting” consumption of 

alcohol.  

 

54. The respondent also notes that all regulations enacted effect all producers of Reyhan 

containing materials, not solely the  Claimant.  
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(IV). CLAIMANT IS NOT ENTITLED TO AN AWARD OF MORAL DAMAGES FOR 

THE ARREST OF MESSRS GOODFELLOW AND STRAW 

A. Compensation is not available to CAM 

 

55. CAM cannot seek monetary compensation as damages cannot be financially assessed. 

Under article 36(2) of the International Law Commission’s Draft Articles on 

Responsibility of States for Internationally Wrongful Acts [‘ILC Draft Articles’] 

compensation covers financially assessable damages insofar as it is proven. CAM has 

not suffered any financial damages because of the arrest of Messrs Goodfellow and 

Straw.  

 

56. Article 2 of BIT guarantees full protection and security for investment by the other 

contracting state (Cronos). There is no evidence of harm caused to the investment of 

CAM in Ruritania by the arrest of FBI executives. In Rompetrol Group NV v 

Romania, the Tribunal held that resorting to “a purely discretionary award of moral 

solace would be to subvert the burden of proof and the rules of evidence.7” The case 

is factually similar to the one before the present Tribunal as Romania was in breach of 

the BIT between the Netherlands and itself. Romania failed to provide full protection 

and security to Rompetrol. The claimant’s directors were arrested, detained and 

banned from travelling by Romanian anti-corruption and criminal prosecution 

authorities.  

 

57. However, the Tribunal did not find a causal link between the breach of the directors’ 

human rights and injury to the investment. The claimant failed to prove damages. 

Similarly CAM has failed to establish and prove that it has suffered the USD 

1,000,000 damages that it is claiming. It is a known fact that the Claimant was having 

financial problems since the beginning of 2011when MAB Act entered in force. There 

is no proof that the arrest of the FBI executives exacerbated or influenced CAM’s 

financial status.  

 

58. Furthermore, Messrs Goodfellow and Straw were aware of the criminal investigations 

taking place. Thus their arrest was not shocking or damaging to the reputation of FBI. 

                                                           
7 at para 289. Also see Pey Casado v. Chile 
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The apparent publicity has not shown to have a bearing on the financial position of 

CAM and given that it was broadcasted during holiday period it is unlikely to have 

received much attention.  

 

59. In addition, the FBI executives did not suffer any physical or psychological harm 

whilst being detained. Nonetheless, if Messrs Goodfellow and Straw have any 

complains and wish to recover compensation then they ought to start a personal claim 

against the state of Ruritania8. CAM is unable to request compensation on the 

executives’ behalf as stated in Rompetrol Group NV v Romania. There is not a 

sufficiently close link between the arrest of Messrs Goodfellow and Straw to the 

investment for the claim to fall within the zone of the treaty’s protection9.  

 

B. Moral damages are only available in exceptional circumstances 

 

60. Under article 31 of ILC Draft Articles states must make full reparation for injury 

caused, “whether material or moral.” In very rare investment claims, moral damages 

have been awarded for loss of reputation or for coercive and threatening acts by the 

host State10. In Desert Line Project v Yemen, such damages were awarded since 

claimant's executives suffered stress and anxiety for being harassed, threatened and 

detained by the Respondent as well as by armed tribes11. Desert Line Project suffered 

a significant injury to its credit and reputation and lost its prestige and its executives 

were intimidated by the Respondent in relation to the Contracts12. 

 

61. In this instance however, there is no evidence of such extreme harm and damage to 

the Claimant. The facts of the current claim are significantly different to that of Desert 

Line Project v Yemen and thus they should be distinguished. Also the conditions 

identified in Lemire v. Ukraine for recovering moral damages in non-material cases, 

are not satisfied in this instance. The tribunal in Lemire identified that moral damages 

could only be awarded in exceptional and substantially grave circumstances13.  The 

                                                           
8 Biloune and Marine Drive Complex Ltd. v. Ghana Investments 
9 Ingeborg Schwenzer & Pascal Hachem, Moral Damages in International Arbitration, p421 
10 Bernd Ehle & Martin Dawidowicz, Moral Damages in Investment Arbitration, Commercial Arbitration and 
WTO Litigation, p296 
11 Desert Line Project v Yemen, para 170 
12 ibid 
13 Joseph Charles Lemire v. Ukraine, para 326 
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circumstances in this instance are not exceptional. There has been no use of force, 

threat or physical injury by Ruritania.  

 

62. Moreover the arrest has not deteriorated the reputation and credit of CAM. The 

criminal investigation by the Prosecutor’s office was in relation to the bribery 

allegations in acquisition of FBI shares by Contifica Spirits. The Messrs Goodfellow 

and Straw were arrested as they are executives of Contifica Group. This criminal 

investigation has no bearing on CAM as it is not related to them and the executives 

were not arrested in their capacity as FBI’s executives’.  Messrs Goodfellow and 

Straw were associated with the alleged involvement in the bribery of the officials of 

the Fund in connection with the acquisition of FBI shares by Contifica Spirits. So the 

unlawful arrest may have damaged the reputation of Contifica spirits’ reputation but 

not CAM. 

 

63. Therefore the tribunal should dismiss the Claimant’s request for moral damages and 

no compensation should be awarded.  
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(V). THE LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE OF 

RURITANIA DO NOT CONSTITUTE A RECOVERABLE ITEM OF DAMAGE 

A. CAM cannot recover on behalf of third parties 

 

64. The subsidiaries located outside of Ruritania are not entitled to recover any damages 

as the BIT is only between the Sate of Cronos and the Republic of Ruritania. Under 

article 1 of the BIT, direct and indirect investments should be in the territory of the 

contracting state. As the subsidiaries are located outside of Ruritania do not fall within 

the definition of investment under the Treaty, CAM cannot claim damages for their 

subsequent loss of sales. In Petrolane v Iran the claimant could not recover in respect 

of equipment held on behalf of third parties. Similarly CAM cannot recover damages 

for the loss of sales despite placing a new production line at the aluminium plant can 

plant. The investment made by CAM to meet the demands of FBI amounts to business 

risk and cannot be recovered as it failed to be as profitable as the claimant had 

anticipated14. 

 

65. In Azurix the Tribunal did not award damages for the corporate expenditures as it had 

not received sufficient evidence in support of such costs. It also held that that the 

expenditures by the claimant was related to the business risk that the claimant took 

when deciding to make the investment15. The damages claimed by CAM would 

amount to lost profit which cannot be accurately assessed.  

 

B. The damages claimed are too remote to be recoverable 

 

66. Under article 31 of the ILC Draft Articles full reparation is required for the injury 

caused by the wrongful act of the host state. There must be a link between the 

wrongful act and the injury in order for the obligation of reparation to arise16. The 

damage caused to the Claimant’s subsidiaries is too remote. The reduction in sale of 

FBI as a result of the implementation of MAB Act was foreseeable as the legislation 

aimed to reduce the sale of alcohol. However it cannot be said that it was foreseeable 

that as a result of the loss of sale and production by FBI subsidiaries which supply 
                                                           
14 Azurix Corp v The Argentine Republic 
15 Ibid at para 432 
16 See the ILC Draft Articles commentary on Article 31 para 9. 
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materials to FBI would be damaged. Furthermore, the Respondent was not aware that 

FBI’s supplier was a subsidiary of CAM. 

 

67. The loss of sales by CAM’s subsidiaries is not the natural and direct result of the 

measures imposed by the Republic of Ruritania. In Administrative Decision No. II, 

United States–Germany Mixed Claims Commission, Whiteman stated that damages 

are not recoverable if they are not a natural consequence of the wrongful act for which 

the respondent government is liable under international law. Moreover Tribunals are 

reluctant to award consequential losses because of their speculative and uncertain 

nature. In Asian Agricultural Products Limited v Democratic Socialist Republic of Sri 

Lanka the tribunal refused to award damages for lost profit and consequential losses 

because it was not sufficiently substantiated. 

 

68. In this instance the loss of sales by CAM’s subsidiaries is not the natural cause of the 

action of Ruritania. Furthermore, it cannot be held that the exact cause for the losses 

incurred by FBI are the measures put in place by Ruritania. The HRI report in relation 

to the harmful effects of Reyhan, which used in one of FBI’s beers, has caused a fall 

in the sale of the FBI beers. Additionally, the competitors of FBI have funded and 

sponsored several analytical programmes on Ruritania’s most popular TV channels to 

outline the various health risks of consumption of FREEBREW containing poisonous 

Reyhan. The negative publicity by the competitors as well as the HRI report has 

affected the popularity and sale of FBI products. Therefore the cause of the loss of 

sales by CAM’s subsidiaries cannot be exactly rooted to the actions of the 

Respondent. The damages claimed for are therefore too remote to be recoverable. 

  

69. The Respondent submits that the loss of sales by the Claimant’s subsidiaries do not 

constitute a recoverable item of damage and thus should be dismissed.  

 


