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STATEMENT OF FACTS

1928 Freecity Breweries Inc. (“FBI”),
Ruritania’s oldest and largest brewery is
incorporated.

15 March 1997 The Treaty for the Mutual Promotion and
Protection of Foreign Investment (“RC-
BIT”) is entered between Cronos and
Ruritania.

30 June 2008 State Property Fund of Ruritania
(“Fund”) sells its shares in FBI to
Contifica Spirits trough a share purchase
agreement (“SPA”).

2009 New Way party launches its anti-
alcoholic campaign, widely discussed in
the media. The party is highly supported
by electorate.

January 2010 New Way party secures majority in
Ruritanian parliament.

1 March 2010 A memorandum suggesting moving
control of FBI to investor-friendly
jurisdiction is circulated among Contifica
group executives.

17 March 2010 Anticipating new regulatory anti-
alcoholic measures, Contifica Spirits
passes FBI shares to Claimant for a token
price of USD 5,000.

20 June 2010 Shortly, the draft Regulation of Sale and
Marketing of Alcoholic Beverages Act
(“MAB Act”) is made public record. FBI
is given an opportunity to submit a
memorandum presenting its position on
the draft, cited during the debates.

20 November 2010 Ruritanian parliament adopts MAB Act,
which is directed to address problems of
alcohol addiction and promote healthy
lifestyle, especially among the youth.

30 June 2011 Following an extended scientific research
issued by Human Health Research
Institute (“HRI”) (“HRI Report”) the
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Ministry of Health and Social Security of
Ruritania (“MHSS”) adopts an ordinance
(“Ordinance”) requiring all products
containing Reyhan to be labeled with the
sign warning of higher cardiac
complications for their consumers.

20 August 2011 FBI submits to MHSS its letter
accompanied with a baseless research
asking for postponing the anti-Reyhan
measures. MHSS rejects those allegations.

1 December 2011 Prosecutor’s Office of Ruritania (“POR”)
starts investigation against Contifica
group executives on information that
Fund’s representatives have been bribed
when entering into SPA.

10 December 2011 Claimant addresses a letter to Ruritanian
President and the Minister of foreign
Affairs (“MFA”) on de facto
expropriation of its investment.

30 May 2012 Claimant writes to Ruritanian President
asking to settle the dispute amicably.

20 June 2012 Investigation against Contifica group
executives is terminated due to
insufficiency of evidence.
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SUMMARY OF WRITTEN ARGUMENTS

1. The international system of investor arbitration has not been created to protect

those ‘investors’ that have acquired their ‘investment’ for the sole purpose of

commencing an international dispute. It is for this Tribunal to find that a clear

example of “treaty shopping” and abuse of international legal system is

present in this case.

2. Ruritania also submits that it may not be found responsible for an alleged

breach of a private contract (i) entered into between two private parties, and

(ii) addressing all contractual disputes to another arbitral institute.

3. Ruritania submits that health of its nationals is of primary interest. It has not

expropriated CAM’s investment since, firstly, the adopted measures constitute

a due exercise of Ruritanian’s right to adopt regulatory measures which are

proportionate to the goal perceived and state’s obligations towards investor

and, secondly, economic effect of the measures does not amount to

expropriation.

Ruritania has accorded Claimant’s investment fair and equitable treatment

(FET). Firstly, FET is equivalent to minimum standard of treatment. Secondly,

Ruritania has acted in accordance with CAM’s legitimate expectations and due

process and, finally, Ruritania has not violated non-impairment standard since

the measures adopted are neither arbitrary nor discriminatory.

4. Moral damages may not be awarded by this Tribunal for arrest of Contifica

group executives.

5. Finally, loss of sales by Claimant’s subsidiaries may not be recovered as

damages since it is not protected under RC-BIT.
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ARGUMENTS

PART I - JURISDICTION

1. On 30 September 2012 Claimant has submitted its statement of claim against

Respondent to this Tribunal in order to institute arbitration in connection with

Respondent’s alleged violations of its international obligations.

2. On 15 December 2012 Respondent submitted a statement of defense arguing that,

firstly, this Tribunal is without jurisdiction to hear all of the claims submitted to it,

and some of the claims are inadmissible, and, secondly, should this Tribunal find that

it has jurisdiction to hear the claims at hand, it should reject all of the claims on the

merits.

3. In this Memorial Respondent targets to extend its written arguments presented in its

statement of defense and further submit that this Tribunal has no jurisdiction to hear

the present case due to the facts surrounding the acquisition of FBI shares by

CAM (I). In particular, it does not have jurisdiction over the CAM’s claim with

respect to an alleged breach of SPA and should find this claim inadmissible (II).

I. THIS TRIBUNAL HAS NO JURISDICTION OVER THE CLAIMS SUBMITTED BY

CAM IN LIGHT OF THE FACTS SURROUNDING ITS ACQUISITION OF SHARES IN FBI

4. Respondent admits that private entrepreneurs are generally free to structure their

investments as they see fit. There is but one exception to that exercise, which, as

Respondent will demonstrate, has been outrageously involved in this case.

5. Precisely, Respondent refers to the notion of “treaty shopping”, or the unlawful

business restructuring for the sole purpose of initiating an international dispute

through a treaty not otherwise available.

6. Respondent submits that following arbitral practice of other tribunals, including in

Phoenix case, this Tribunal should go forward and analyse different factors

surrounding the acquisition of the investment by Claimant.1 When doing so, this

tribunal should carefully observe the timing and other circumstances in which the

1 Phoenix [135]
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transfer took place (A), as well as in Phoenix words “the substance of the

transaction”(B).2

A Timing of the transfer

7. Respondent acknowledges that transfer of the investment for a purpose of gaining

investor protection is not in itself unlawful. What matters, as is established in arbitral

practice, is whether this transfer took place prior to or after the circumstances that

gave rise to the arbitration have occurred.3

8. For determining whether the restructuring was unlawful, the Tribunal, following

CAFTA tribunal in Pac Rim Cayman, should learn whether the relevant measure or

practice, which allegedly caused damage to investment took place before or after the

change in nationality.4 When analysing this issue this Tribunal should follow the often

quoted passage in Pac Rim Cayman that “the dividing-line occurs when the relevant

party can see an actual dispute or can foresee a specific future dispute as a very high

probability”.5

9. The shares and IP rights have been transferred to Claimant on 17 March 2010, or two

month after the New Way party secured the majority in the Ruritanian parliament. It

was also generally available that the New Way party would most probably secure if

not major, but quite a significant part of the seats.6 It also has been widely known that

taking a hard stance on marketing and sale of alcohol was one of the main issues

covered in their election manifesto7/ Their program has been widely discussed in the

media prior to the election and the transfer of shares8.

10. In parallel with the election campaign Mr. Goodfellow, a chief executive in Contifica

group, held a meeting which purpose was, in words of the written memorandum

following that meeting, to analyse “means of achieving further protection of Contifica

Group”. The named memorandum talks about the need of transferring the group’s

2 Phoenix [139]
3 Phoenix [94-95], Mobil v Venezuela [204-205]
4 Pac Rim Cayman [2.52]
5 Pac Rim Cayman [2.99]
6 PO3, [19]
7 SOD, [6]
8 PO2, [9]
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investments on rapid terms and to a company incorporated “in a country which has an

investor-friendly environment”. From that it may be deducted that the purpose of the

meeting and the following memorandum was to consider transferring shares and IP

rights to Claimant for the sole purpose of bringing a claim against Respondent when

all propositions of the New Way party are implemented.

11. Respondent submits that, taking into consideration all of the above, the majority of the

events that made Claimant’s disputed losses inevitable have occurred just before

Claimant has obtained rights to shares and IP rights. In given circumstances it is

obvious that it foresaw that it would initiate the dispute at one or another point in the

future.

B Substance of the transfer

12. As to the substance of the transaction, Respondent submits that the transfer of the

investment has been made in bad faith. The FBI shares have been transferred to

Claimant for as little as five thousand (5,000) USD, when the previous owner has

acquired them for as much as three hundred million (300,000,000) USD, meaning that

the transaction has been entered into without any economic purpose in mind but for

the sole purpose to rearrange assets within the Contifica group in order to gain access

to international arbitration.

13. There is no exception in international law that would allow entering into intra-group

transactions not on an arm’s length basis. On the contrary, it is a general principle that

all transactions must be arm’s length.9

14. It is well established by tribunals that in order for an entity to seek protection under

investment law instruments, its proposed contributions or assets should qualify as a

protected investment. A protected investment exists only when, as has been developed

in Phoenix, the assets are invested bona fide10. This test as well has been applied in

Cementownia11 and Europe Cement Investment12.

9 OECD Guidelines
10 Phoenix [114]
11 Cementownia [154-156]
12 Europe Cement Investment [173-176]
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15. Respondent submits that relevant provisions of RC-BIT should be interpreted in line

with article 31 of the VCLT in good faith and in lights of its object and purpose.

Respondent acknowledges that the definitions of an ‘investor’ and of an ‘investment’

given in articles 3 and 1 of RC-BIT, respectively, are worded quite generally and

taken in isolation do not give any incentives on any of the instances where a particular

investor should be precluded from seeking protection under RC-BIT. However,

Respondent submits that these provisions should be read together with other

provisions of RC-BIT, including its preamble enlightening the purposes of the treaty.

Cronos and Respondent have negotiated this treaty in order to “intensify economic

cooperation” and “stimulate private enterprise”, meaning that the main purpose of

RC-BIT is to “encourage” and “protect” only those investors that have been strongly

involved in the investing process on the territory of the respective Contracting State.

16. Respondent submits that interpretation of RC-BIT in good faith would lead to a single

conclusion that the parties would not wish to grant the treaty’s protection to those

entities that have obtained rights to investment for the sole purpose of bringing an

international claim and through a mala fide transaction

17. All of the above, learnt individually and taken as a whole, should bring this Tribunal

to a conclusion that the transfer of shares and associated IP rights was a mala fide

transaction that none of Cronos and Respondent would wish to protect under their

investment treaty. Claimant’s ‘investment’ does not satisfy criteria of protected

investment and thus this Tribunal lacks jurisdiction in the present case.

II. THIS TRIBUNAL HAS NO JURISDICTION OVER THE CAM’S CLAIM BASED ON

THE ALLEGED BREACH OF THE SHARE PURCHASE AGREEMENT BETWEEN CLAIMANT

AND FUND AND THIS CLAIM IS INADMISSIBLE

18. Respondent submits that this Tribunal has no jurisdiction to try the contractual claim

based on the alleged breach of warranty of Fund that.

“to the best of its knowledge the products of the Brewery do not pose any risks to the

consumers, other than those which are ordinary for similar alcoholic beverages”13.

13
SPA, Appendix 7, para. 9.2.1
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19. The jurisdiction based on RC-BIT cannot extend to breaches of a contract to which

Respondent is not a party. Further, the alleged breach of a guarantee is contractual in

nature and does not amount to a breach of public international law (A).

20. Further, the claim arising out of an alleged breach of SPA between Claimant and Fund

should be found inadmissible because of a separate dispute resolution clause in SPA

(B).

21. Should this Tribunal follow the different approach in interpretation of the umbrella

clause, Respondent submits as follows. Interpretation of the umbrella clause based on

the rules of attribution cannot extend obligations of Fund under SPA to Respondent as

the breach of guarantee is not an internationally wrongful act. In any event, the

actions of Fund are not attributable to Respondent (C).

A The alleged breach of SPA does not fall within the scope of the umbrella
clause

22. Article 6(2) of RC-BIT, the ‘umbrella clause’ states:

“Each Contracting State shall fulfill any other obligations it may have entered into with an

Investor or an Investment of an Investor of the other Contracting State”.

23. The ‘umbrella clause’ only covers the obligations that the Contracting State (‘it’) has

entered into itself, but not the obligations where another legal entity is a party. The

word ‘it’ should be interpreted narrowly, without reference to the international law

rules on attribution. SPA was concluded between Claimant and Fund, but not between

Claimant and Respondent. Since ‘umbrella clause’ does not cover the obligations to

which Ruritania is not a party, therefore, when a contract breach is alleged against a

third party, RC-BIT protection does not extend.

24. In support of this position Professor Crawford noted that,

“there can only be contractual jurisdiction under a BIT in respect of an investment contract

with the state itself, and not with a separate state entity having its own legal personality, and a

fortiori with a third party”14.

14 Treaty and Contract by Crawford
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25. This view is also reflected in tribunals’ practice15. For instance, in Impregilo the

tribunal found that, according to Pakistani law, WAPDA was a separate legal entity –

and “given that the contracts at issue were concluded between Claimant and WAPDA

and not between Claimant and Pakistan”, the tribunal had no jurisdiction over the

contract claim16.

26. In the case presented to this Tribunal SPA has been entered into by Claimant with

Fund, a separate private entity, and not with Respondent and thus any alleged

breaches arising out of SPA are not covered by the ‘umbrella clause’.

27. If Respondent and Cronos desired to grant such wide scope of treaty protection to

investors, this should have been done explicitly. Example of such broad wording may

be found in Australia-China BIT which reads:

“A Contracting Party shall, subject to its law, adhere to any written undertakings given by a

competent authority to a national of the other Contracting Party with regard to an investment

in accordance with its law and the provisions of this Agreement.”

28. A quoted article is worded in a way to explicitly undertake obligations for actions of

competent authorities, a formula that lacks in RC-BIT.

29. Further, in order for a breach of a private contract to be covered by the ‘umbrella

clause’ such a breach should amount to a breach of public international law.

30. For instance, in El Paso, when interpreting a similarly worded ‘umbrella clause’

stipulated in the US-Argentina BIT, the tribunal came to the conclusion that that

clause does not cover breaches of commercial contracts and of a commercial nature.17

Same approach has been followed in Pan American.18

31. Not any contract claim may be elevated to an investment treaty claim via the

‘umbrella clause’. A different approach would lead to quite interesting conclusions

which was well analysed by SGC v Pakistan tribunal. Firstly, if the ‘umbrella clause’

were to elevate any breach of any nature to a treaty level, that would lead to a

conclusion that any breach of any obligation (including administrative, legislative etc)

could be reviewed by an investment tribunal.19 For Respondent it is obvious that RC-

15
Impregilo [214-215]; Cable Television [2.22]

16 Impregilo [216]
17 El Paso [79]
18Pan American [110]
19 SGS v Pakistan [166]
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BIT as a part of the investment treaty system has been construed so that to be invoked

only when the breach of RC-BIT is triggered.

32. Secondly, if any violation of any kind could be brought in front of an investment

tribunal that would render substantive treaty standards “substantially superfluous”20

since Claimant would not need to prove that the breach of an obligation constituted a

violation under the treaty. Or, as Professor Wälde puts it:

“If the core or centre of gravity of a dispute is not about the exercise of governmental powers

...but about “normal” contract disputes, then the BIT and the umbrella clause has no role”.21

33. In Joy Mining Machinery the tribunal also came to a conclusion that the dispute

relating to a release of bank guarantee was commercial and thus had to be settled

through the mechanism set forth by contract.22

34. In the present case Claimant alleges a breach of a guarantee with respect to the shares

acquired through a share purchase agreement, a contractual instrument of transfer of

goods. In this SPA the seller (Fund) has given a guarantee of quality of sold goods

which is a normal commercial practice.

35. Hence, the ‘umbrella clause’ does not cover the obligations under SPA and RC-BIT

protection does not extend over the claims based on the alleged breach of SPA.

B SPA between Claimant and Fund contains a separate dispute resolution
clause

36. Further, the claim arising out of an alleged breach of SPA between Claimant and Fund

should be found inadmissible by this Tribunal as SPA provides for a separate dispute

resolution clause.

37. SPA between Claimant and Fund contains a separate dispute resolution clause

granting an exclusive jurisdiction to resolve “all disputes arising out of or in

connection with the present Agreement”23 to ICC. By taking this claim to its

consideration, this Tribunal will offend the legal certainty that was once created as

between the parties when they have entered into the contract. As is stipulated by

Professor Douglas,

20 SGS v Pakistan [168]
21 Wälde
22Joy Mining Machinery [81]
23 SPA, art.14.2
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“It is important to realise that the parties’ consent to investment treaty arbitration is no more

‘solemn’ than their consent to the submission of their contractual disputes to a different

forum”.24

38. Further, proceeding with this claim will be in violation of the general principle of law

pacta sunt servanda and will allow Claimant to unilaterally overcome the dispute

resolution clause the parties have agreed upon.25 Should Claimant later initiate another

proceeding in ICC this can lead to legal uncertainty where both tribunals learn the

same facts but come to different conclusions.26

39. Claimant alleges that the warranty given in paragraph 9.2.1 of the Appendix 7 to SPA

has been breached which claim is obviously merely contractual. Moreover, Claimant

may not base its claims on one provision of SPA (warranty) and at the same time

pretend that another provision (dispute resolution) does not exist.27

40. For the above reasons this Tribunal should find that this claim is inadmissible.

C The alleged breach of the guarantee is not an internationally wrongful act
and, in any event, the actions of Fund are not attributable to Respondent

41. In order for a breach of guarantee to be attributed to Respondent, this act should be

internationally wrongful. Since there has been no bifurcation of this proceeding to

jurisdiction and merits stage, the international wrongfulness of the act must be proved

by Claimant now (1). When it is obvious to Respondent that this may not be done, it

further submits that the actions of Fund are in any event not attributable to it even

through a lowest test of prima facie attribution (2).

1 There was no bifurcation on jurisdiction and merits stage, therefore,
prima facie proof of attribution does not suffice and international
wrongfulness of attributable act must be proved

42. When proceedings are bifurcated to a jurisdiction and merits stage, a tribunal

sometimes meets with a need to establish that something is “prima facie capable of

sustaining a finding of liability by reference to the investment treaty obligation

24 Douglas p.365
25 Douglas p.365
26 Fraport v Philippines [19]
27 Similar reasoning may be found in numerous cases of US-Mexican and US-Venezuelan Claims

Commissions, cases as cited in Douglas pp.366-370
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invoked by Claimant”.28 However, without bifurcation of proceeding, Claimant must

prove attribution not only as a matter of prima facie attributability but also as an

actual violation of state’s respective international obligations.

43. Respondent has already submitted that a breach of a contract guarantee in no way may

be seen as a violation of international law. It also submits that the entering into SPA

itself may not be attributed to Respondent as it is not internationally wrongful.

44. The rules of attribution cannot be applied in order to enforce state’s obligations under

municipal law contract. The tribunal in Impregilo stated that,

“the clear distinction exists between the responsibility of a state for the conduct of an entity

that violates international law and the responsibility of a state for the conduct of an entity that

breaches a municipal law contract”29.

In its view, the international rules of attribution should apply only in the first case.

45. The opposite conclusion was once reached by the tribunal in Noble Ventures, that

applied the international rules of attribution as reflected in the ILC’s Articles and

decided that “the respective contracts, in particular SPA, were concluded on behalf of

Respondent and are therefore attributable to Respondent”30. However, such a path of

application of rules of attribution is wrong and has been later widely criticised.31

46. The ILC’s Articles are only applied in relation to the internationally wrongful acts32,

and not to the lawful acts, such as the conclusion of the contract. As Professor

Crawford notes,

“the issue of attribution arises when it is sought to hold a state responsible for some breach of

an international obligation... International law does not treat separate entities with their own

legal personality as part of the State for all purposes”33.

47. Moreover, the alleged breach of guarantee has not been connected to exercise of

unique governmental powers and thus may not be seen as internationally wrongful.34

28 Douglas p.149
29 Impregilo [210]
30 Noble Ventures [85-86]
31Naniwadekar
32 ILC Articles, Article 1
33 Treaty and Contract by Crawford
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2 In any event, the actions of Fund are not attributable to Respondent

48. According to the ILC’s Articles, a state entity is the separate from the governmental

bodies legal entity, its acts can only be attributed if special circumstances are met35.

These are the situations where the corporate veil has been created as a mean for fraud

and evasion, which is irrelevant since Claimant did not provide the Tribunal with the

facts showing that the Republic of Ruritania created veil over Fund as a mean for

fraud and evasion36.

49. Furthermore, attribution comes into play if an entity is created as a state organ

(structural test) (a), in fact exercises governmental authority (functional test) (b) or

where the entity acts on the instructions of, or under the direction or control of a state

(test of control) (c). As will be demonstrated by Respondent, none of these three tests

suffice thus the actions of Fund may not be attributed to Respondent.

(a) Structural test

50. Fund cannot be regarded as a state organ and its actions cannot be attributed to

Respondent under article 4 of ILC Articles.

51. According to article 4 of ILC Articles, “an organ includes any person or entity which

has that status in accordance with the internal law of the State”. In other words, an

entity can be regarded as a state body only if municipal law provides it with such a

status.

52. This rule is supported by the practice. For instance, in Noble Ventures the tribunal

described de jure organs as those expressly entitled to act for a state within the limits

of their competence. On this basis the tribunal found that “since SOF and APAPS

were legal entities separate from Respondent, it is not possible to regard them as de

jure organs”37.

(b) Functional test

53. Fund did not exercise public power when entering into SPA with Claimant.

34 CMS v Argentina [302-303]
35 Dolzer/Schreuer p.198
36

Barcelona Traction [56-58]
37 Noble Ventures [69]
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54. The rule of attribution concerning entities exercising governmental authority is

expressed in article 5 of the ILC’s Articles. According to the named article the

following circumstances should be present in order to consider the conduct of a

person or an entity an act of the state: an entity or a person should “exercise elements

of governmental authority”, they should be “empowered by law of the State” to such

act, they should act “in that capacity in the particular instance”, which means that the

specific conduct should concern the exercise of governmental authority.

55. Respondent submits that Fund was not empowered by Ruritanian laws to exercise

elements of governmental authority. The Commentary to the ILC Articles

(“Commentary”) explains that the conduct of an entity must accordingly concern

governmental activity and not other private or commercial activity in which the entity

may engage38. It further describes the governmental authority as the “functions of a

public character normally exercised by State organs”39. The tribunals’ practice

supports this position, for example in Maffezini the tribunal qualified as the

governmental functions the certain public functions which are not normally performed

by commercial companies40.

56. In contrast, it is a regular activity for commercial companies to dispose their own

property. It is reasonable to state that if an entity sells governmental property which

does not belong to it, it exercises governmental authority, since such activity is not

generally available to private companies. In difference, in our case the shares disposed

of by Fund under SPA were owned by Fund, and not by Respondent. Therefore, when

entering into SPA with Claimant Fund disposed its own property and thus acted in

capacity regular for commercial entities.

57. When explaining the meaning of commercial activity the Commentary gives an

example of the railway company’s activity, for example the sale of tickets or the

purchase of rolling stock. There is no substantial difference between these acts and the

sale of FBI shares by Fund to Claimant, because both cases concern private

38 Commentary to Article 5 of the ILC Artices [5]
39 Commentary to Article 5 of the ILC Articles [2]
40 Maffezini, Dec. on. Jur. [77]
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transactions based on principles of equality of parties and free will, not the

subordination relations.

58. Claimant may argue that privatisation is a governmental activity per se. However, this

statement lacks convincing. First of all, this conclusion is not supported by tribunals’

practice. In relevant cases in order to decide whether the acts of an entity or a person

concerning privatisation function should be attributed to the state, tribunals closely

analysed the procedure of authorisation of that entity or person, as well as specific

provisions of the privatisation legislation41, the nature of the managing body of the

entity (to determine whether it was a state organ) etc42. If privatisation was a per se

governmental function, there would be no need for such analysis at all. Therefore,

privatisation is not a public function per se, its nature should be the subject of

investigation in each individual case.

59. The decision on privatisation of state property is a governmental function (and the

decision was indeed taken by the Government). However, the transfer of shares as a

means of transfer of state property to private companies can be done through a private

transaction governed by a commercial contract. SPA is a common type of contract

governing transfer of shares between non-state entities. Should the transfer of shares

have been a governmental activity, it would have been a unilateral act of Fund (an

ordinance, for example). Fund agreed to bind itself with obligations and, eventually,

liability in case of breach – had it any kind of sovereign power, it would certainly

have secured itself a better contractual position (which, for example, would not

include international arbitration as a dispute resolution mechanism but rather state

courts of Ruritania).

60. Furthermore, should Fund have perceived itself as an alter ego of a state when

entering into SPA, it would have not accepted a guarantee obligation, which is at odds

with state’s primary duty to safeguard public security, including public health,

considering the information available to MHSS.

41 Noble Ventures [71-80]
42 Eureko [112-134]
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61. Hence, Respondent submits that Fund was not empowered by the Ruritanian laws to

exercise elements of governmental authority and thus its actions may not be attributed

to Respondent.

(c) Test of control

62. As pointed out by Professor Crawford,

“autonomy of the State as a person makes it in theory impossible to attribute to the State acts

of persons or things it does not “watch over”43.

63. Under article 8 of the ILC Articles in order to attribute the actions of a legal entity or

a person to the state they should in fact act “on the instructions of, or under the

direction or control of, that State in carrying out the conduct”. For example, it is

established that the state entity will be generally controlled and managed by the

government when the state processes a major stake of shares in that entity44.

64. The Commentary provides that article 8 applies,

“where there was evidence … that the State was using its ownership interest in or control of a

corporation specifically in order to achieve a particular result”.45

The achievement of a particular result means that it should be proved that the

ownership interest or control of a corporation was used in the disputed action of

corporation. As acknowledged in the doctrine,

“attribution to the state of conduct under the “direction or control” of the state requires not

only that the entity is generally controlled by the state but that the individual operation in

question was effectively controlled and that the act was a genuine part of that operation”46.

65. Hence, in order to attribute actions of Fund to Respondent, the following conditions

should be met: Respondent should have ownership interest in the corporation (i), or

the State should control the corporation (ii), or the individual operation in question

has been effectively controlled by the state (iii).

43 Oxford Commentaries. p. 261
44 Salini [35]
45 Commentary to Article 8 of the ILC Articles [6]
46 Dolzer/Schreuer p.201
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(i) Respondent does not have ownership interest in Fund

66. Fund may make periodic distributions to Respondent and in the event of its

dissolution all its assets and liabilities pass to Respondent47. This fact show that

initially the assets of Fund do not belong to the government, on the contrary

Respondent achieves them only after dissolution of Fund.

67. Moreover under Ruritanian laws Respondent bears no liability for the debts of Fund.

Hence, Respondent does not have ownership interest in Fund.

(ii) Respondent does not exercise general control over Fund

68. Under the laws of Ruritania Fund is a separate legal entity with its own legal

personality. The Board of Governors and the Director-General are only appointed by

Ruritanian government, but they are not accountable to Respondent and Respondent

does not exercise direction over their actions. This means that after the appointment of

officials Respondent has no effective control over Fund. As provided in the

Commentary,

“the fact that the State initially establishes a corporate entity, whether by a special law

or otherwise, is not a sufficient basis for the attribution to the State of the subsequent

conduct of that entity”48.

Hence, Respondent does not exercise general control over Fund.

(iii) Entering into SPA by Fund was not effectively controlled by Ruritania

69. The decision to sell FBI shares to the investor was taken by Fund personally, but not

by Respondent49. There was no control by government or its organs over the

procedure of entering into SPA. Claimant fails to prove that that there was either

privatisation program including the sale of FBI and entitling Fund to operate in this

particular transaction, or legislative and government obligation of Fund to enter into

the contract50. These factors show that SPA with Claimant was entered into by Fund

47 PO2, 5
48 Commentary to Article 8 of the ILC Articles [6]
49 SOC [6],
50 Nykomb, p. 31
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in free will and thus the subsequent breach of SPA cannot be attributed to

Respondent51.

70. Hence, when entering into SPA with Claimant Fund did not act on the instructions of,

or under the direction or control of, Respondent.

71. Conclusively, the absence of structural, functional or control link between Respondent

and Fund should lead this Tribunal to the conclusion that the alleged violation of SPA

by Fund is not attributable to Respondent.

51 Oxford Commentaries, p. 261
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ARGUMENTS

PART II - MERITS

III. RESPONDENT HAS NOT VIOLATED ANY OF ITS OBLIGATIONS UNDER RC-BIT
OR INTERNATIONAL LAW BU ADOPTING THE MEASURES

A Respondent has not expropriated CAM’s investment

72. Respondent submits it has not expropriated the CAM’s investment since the adopted

measures constitute a due exercise of Ruritanian’s right to adopt regulatory measures

which are proportionate to the goal perceived and state’s obligations towards investor

(1) and that the economic effect of the measures does not amount to expropriation (2).

1 The adopted measures constitute a due exercise of Ruritanian’s right to
adopt regulatory measures which are proportionate to the goal perceived
and state’s obligations towards investor

73. Under the customary international law general regulatory measures of a state adopted

for public purpose do not amount to expropriation. The customary character of this

statement was repeatedly confirmed by arbitral tribunals. For instance, tribunal in

Saluka stated the following:

”It is now established in international law that States are not liable to pay compensation to a

foreign investor when, in the normal exercise of their regulatory powers, they adopt in a non-

discriminatory manner bona fide regulations that are aimed at the general welfare.”52

74. The tribunal further stated that the named principle forms a part of customary

international law.53 Customary nature of this principle was also confirmed in

Methanex.54 The stated approach is also enshrined in other arbitral awards55 and

doctrine.56

52 Saluka,[255]

53 Ibid [262]

54 Methanex,, part IV, Chapter D, p.4 [4]

55 S.D. Myers [281]; Lauder [198]

56 US Restatement of the Law [712]; 1961 Harvard Draft Convention art. 10(5); Sornarajah , p.283
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75. Respondent submits that the measures adopted by Ruritania do not constitute

expropriation since, firstly, they were adopted in public purpose (a), secondly, they do

not have a discriminatory character (b), thirdly, the measures are proportionate to the

goal perceived and state’s obligations towards investor (c) and, finally, investor’s

legitimate expectations had not been violated (d).

(a) The measures were adopted in public purpose

76. The right to regulate in public purpose including public health interest is widely

recognised in international law.[…] The issue of public health had been considered by

arbitral tribunals, in particular in Methanex and Chemtura cases. Both MAB Act and

the Ordinance were adopted in order to protect public health and had no other

objective.

(i) MAB Act was adopted in public purpose

77. Harmful use of alcohol is one of the world’s largest health risk. It causes lots of

diseases and results approximately 2.5 million deaths annually. This amounts to more

deaths than from AIDs or tuberculosis. Alcohol consumption is the third highest risk

for disease and disability.57

78. It is undisputed that advertisement significantly increase alcohol consumption.

Moreover, lots of studies on this issue confirm that alcohol advertising merely

influence young people to drink. Young people are particularly vulnerable to alcohol

advertisements, which manipulate their vulnerability by shaping their attitudes,

perceptions and expectancies about alcohol use.58

79. It is a common practice that countries impose restrictions on sales and marketing of

alcoholic beverages. In European Union 21 states have partial or complete restriction

on alcohol advertising on TV. In France,59 Sweden60 and Norway61 total ban on

alcohol advertising on TV exists.

57 WHO Global Status Report, p.20

58 ELSA Rroject Report

59 Report on Alcohol in Europe p.383

60 Ibid
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80. Banning advertising of alcoholic beverages at sporting events is a widespread

tendency nowadays. It has been broadly discussed that alcohol advertising in sports

events highly influence young people to alcohol consumption. Some counties, like

France, have even restricted sponsorship of sporting events. UK and Australia are

now considering the same.

81. Time restrictions is also a widespread practice.62

82. The plain packaging regulations would effectively lead to the reduction of alcohol

consumption. Nowadays the effect of plain packaging regulation is widely discussed

in respect to tobacco products, which consumption is as harmful as alcohol abuse. The

public research made in various countries, such as the UK, Australia, USA, Canada63

shows that the plain packages make products look less attractive, remove the positive

association with brands and image. For instance, according to Australian study

published in 2008, the plainest packs were seen as less attractive (brand/pack

characteristic) and the products in the packs were thought to be less satisfying and of

lower quality (sensory perception) 64. This effect leads to the reduction of alcohol

consumption. On this basis the plain packaging legislation is adopted or seriously

discussed in a number of states, for instance in Australia65, Uruguay66, Ireland67, New

Zealand68. The maximum bottle size restrictions can lead to the reduction of

consumption as well, since, as the public research shows, people chose to consume

the entire dosage of one container of the product at a time (the psychological effect)69.

61 TV Advertising restrictions in Europe, p.12

62 Report on Alcohol in Europe, p.379

63 The UK study; Cancer Council Australia study; Study by Wakefield, Germain and Durkin; Canadian

study; US study

64Cancer Council Australia study, p. 14

65
Tobacco Plain Packaging Act

66
Ministry of Public Health Decree; Ministry of Public Health Ordinance.

67 New Zealand Ministry of health proposal

69 The UK study, question 11.
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83. MAB Act implemented the measures any responsible government should take to

address the problems of alcohol addiction and exposure of the youth to alcohol.

Therefore, the public health purpose is undisputable.

(ii) The Ordinance was adopted in public purpose

84. The Ordinance which imposed a labeling requirement on all products containing

Reyhan concentrate was adopted in order to protect public health. It was adopted as a

consequence of HRI Report, which discovered a risk of cardiac complications relating

to consumption of Reyhan concentrate.

85. The tribunal in Methanex established that reports based on which the state can

lawfully take measures for protection of public health must reflect a serious scientific

approach and not be a political sham of the state. If the correctness of the report is

confirmed by another study, it must be interpreted as an additional confirmation of

legitimacy of state’s actions.70

86. In the case at hand, the report provided by the FBI failed to present any evidence of

the absence of the Reyhan related risks discovered in HRI Report. Moreover,

Claimant failed to show bad faith of Ruritanian authorities in adopting such measures.

HRI Report had a strong scientific foundation. It was based on an analysis of data

gathered from a controlled clinical study where a sample group of people were

observed in a period of 10 years starting in October 1999. When the research had

started FBI was not even a property of CAM. Therefore, HRI Report obviously was

not aimed to harm CAM and it has been prepared in good faith.

(b) The measures were adopted in non-discriminatory manner

87. Some arbitral tribunals had invoked non-discrimination manner of the measure as one

of the necessary requirements not to constitute expropriation.71 This requirement is

satisfied by Respondent.

88. In ADC the ICSID Tribunal stated that in order for discrimination to exist, particularly

in expropriation scenario there must be a different treatment to different parties.72

70 Ibid, 101

71 Too; Methanex, Part IV, Chapter D, p.4, para.7
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89. Both MAB Act and the Ordinance do not have a discriminatory character since they

accord equal treatment to all parties. The Ordinance applies to all products containing

Reyhan. MAB Act applies to all producers of alcoholic beverages and no exceptions

are made on the kind of product. Bottling-size requirement apply to all alcoholic

beverages, not only to beer. Therefore the fact that only FREEBREW was affected by

that requirement among beer brands is irrelevant since comparison should be made

with respect to all alcoholic beverages. No exceptions based on nationality of the

producers have been made.

(c) The measures are proportionate to the goal perceived and state’s
obligations towards investor

90. The recent tendency in investment arbitration practice is aiming to find a balanced

position between the host’s State right to regulate and the protection of investor’s

rights.73

91. Measures taken for protection of public interest “must be accepted without any

imposition of liability, except in cases where the State’s action is obviously

disproportionate to the need being addressed.”74

92. The test of proportionality includes two aspects: the measure should be proportional

to the public interest presumably protected and the state’s obligations towards the

investor.75

93. In the present case both tests are satisfied. Firstly, the public purpose was legitimate

and measures were commonly accepted to achieve these goals (Memorial,

III(A)(1)(a)(i)). Furthermore, State’s obligations towards investor cannot be

understood in absolute terms as prohibiting any measures that can cause loss of profits

to investor and are limited to reasonable legitimate expectations of the investor. As

further proved, Claimant cannot rely on legitimate expectations should they be formed

along these lines.

72 ADC [443]

73 Tecmed [128], Azurix [311], LG&E [189, 195]

74 LG&E [195]

75 Tecmed [122]
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(d) Claimant cannot rely on its legitimate expectations

94. Claimant cannot invoke its right to protection of legitimate expectations since, firstly,

Ruritania have not provided any specific assurances to the investor (i), secondly,

Claimant could have predicted the changes in regulations (ii); Respondent have

maintained the provided legal framework in terms of compliance with the TRIPs

Agreement and Paris Convention (iii).

(i) Ruritania has not given any specific assurances to the investor

95. A lot of tribunals had concluded that the state had not violated legitimate expectations

of investor since it had given no assurances and had not acted in a way to create

legitimate expectations.76 RC-BIT as such cannot constitute ‘a kind of insurance

policy against the risk of any changes in the host State’s legal and economic

framework’. 77 Such expectation would be neither legitimate nor reasonable.78

96. In the present case Ruritania had not provided the investor with any assurances that

the existing regulation on sale and marketing of alcohol would not be changed and the

RS-BIT cannot be construed as such.

97. The guarantee under SPA may not be regarded as creating legitimate expectations.

Although the relevant provisions of Ruritanian law are unknown under the literal

interpretation the wording “to the best of its knowledge” means that the guarantee is

limited to the scope of the seller’s awareness on the time of conclusion of SPA.

Therefore, this guarantee does not protect the buyer from the risks which are unknown

to the seller.

(ii) Claimant could have predicted the changes in regulations

98. The investor must act diligently and form its legitimate expectations reasonably,

taking into account the possibility of the changes in legal framework and be ready to

adapt its investment accordingly.79 Therefore, Claimant should have anticipated that

76 Methanex [122] Parkerings-Compagniet [333-337]; Plama Consortium [267]

77 EDF Services [217]

78 Ibid

79
Parkerings-Compagniet [333]
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there is a possibility that the laws at issue will be adopted and it will incur (even

substantial) losses as a result.

99. Investments are often made not as a single step but through several distinct steps by

acquisition of different assets.80 Therefore, investors’ legitimate expectations can rely

on the legal framework and representations existing at each stage at which a decisive

step is taken towards the establishment, expansion, development or reorganisation of

the investment.81

100. The restructuring of the investment in 2010 occurred after the New Way party

had already secured the majority in Ruritanian parliament. Measures to reduce alcohol

consumption had already been widely discussed during the elections campaign. In

particular, the need to eliminate any association between sport and alcohol was

discussed during one of the debates.82 Moreover, the New Way party was forecasted

to secure absolute majority in Parliament.83

101. Therefore, the investor should have predicted that more restrictive regulations

would be adopted soon after New Way party secured a majority in Parliament and

take steps to adapt its business to the potential changes.

102. For the reasons stated above Claimant cannot not invoke legitimate

expectations.

(iii) Respondent maintained the provided legal framework in terms of
compliance with the TRIPs Agreement and Paris Convention

103. Respondent acted in compliance with its international obligations on

protection of intellectual property, which must be viewed as reasonable limitation to

investor’s legitimate expectations.

104. First of all, it should be noted that neither the TRIPS Agreement nor the Paris

Convention, to which Respondent is a party, expressly grants the right to use a

80 Schreuer, Kriebaum; CMS, Sempra

81 Schreuer, Kriebaum, p.273

82 PO2 [9]

83 PO3 [19]
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trademark. Article 16 of the TRIPs Agreement, which is entitled as “The rights

conferred” does not indicate the right to use a trademark, but indicates “the exclusive

right to prevent all third parties not having the owner's consent from using” a

trademark. This is a negative right relating to the ‘exclusion’ of use rather than to the

use per se. However, Claimant is not claiming protection from an unlawful use of its

trademark by a third party in the present proceedings.

105. The plain-packaging and bottle-size regulations are consistent with article 15

(4) of the TRIPs Agreement as well as article 7 of Paris Convention, which provides

that “the nature of the goods…to which a trademark is to be applied shall in no case

form an obstacle to registration of the trademark”. The plain meaning of the text in the

article also suggests that it pertains only to the registration of marks, rather than their

use. Claimant remains the registered owner of trademarks and trade dresses. The

nature of alcohol goods does not prevent the registration of the marks. Therefore, the

disputed measures are consistent with article 15(4) of the TRIPs Agreement and

article 7 of the Paris Convention.

106. If it is argued that the registration of trademarks in Ruritania depends on use84,

Respondent would object, that according to article 18 of the TRIPs Agreement,

“circumstances arising independently of the will of the owner of the trademark which

constitute an obstacle to the use of the trademark…shall be recognized as valid

reasons for non-use”. Therefore, the cancellation of Claimant’s trademarks

registration is not possible and the claim based on it can never arise.

107. The possible reliance on the article 6quinquies of the Paris Convention

(incorporated in the Article 2.1 of the TRIPs Agreement), providing that “every

trademark duly registered in the country of origin shall be … protected as is in the

other countries of the Union”, would not help Claimant as well, since the article

concerns the situations where a trademark is registered in a country outside the state

adopting the regulations at dispute, which is not the case here.

108. Article 10bis of the Paris Convention, requiring from the signatory states to

provide trademark owners with effective protection against unfair competition, cannot

84 PO2 [3]
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be a base for the argument as well. The plain package rules do not conduce to the

confusion with goods of competitors in the present case, since the word marks (brand

names) can still be displayed on the bottles.

109. The measures at dispute are consistent with article 20 of the TRIPs

Agreement, prohibiting the signatory states from burdening the use of trademarks

with unjustifiable “encumbrances”, since these specific requirements are justified.

Justification test implies that the requirement at dispute is justified only when it

pursues a legitimate goal and when this measure can effectively achieve the stated

objective85.

110. By adopting the plain packaging and bottle-size rules Respondent pursued the

legitimate goal, which was the reduction of alcohol consumption in Ruritania. As

explained above, the plain packaging measures appear to be the effective way to

reduce the attraction effect of trademarks and consequently reduce the consumption of

alcohol in Ruritania. It must be noted that a trademark is not only the way to

distinguish the good from one undertakings from another undertakings. As noted by

Professor Griffiths, “trademarks can gain a “psychological hold” on the minds of

consumers, which gives them selling power above that of the underlying goodwill”86.

Trademarks are concerned with the feelings and subconscious appreciations of

consumers. Colourful holograms, logos, wrappers and other eye-catching pack

designs are likely to mislead young people and attract them to consumption of

alcohol.

111. Hence, the disputed measures are justified and Respondent did not breach

article 20 of the TRIPs Agreement.

112. In any case the article 8 of the TRIPs Agreement states that Member states

“may, in formulating or amending their laws and regulations, adopt measures

necessary to protect public health”. As shown above, the disputed regulations are

necessary to reduce alcohol consumption in Ruritania and, consequently, to protect

85 Gervais, para.93.

86 Cornish, Llewelyn [16-28]
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public health in the country. Therefore, the actions of Respondent are in any case

justified by the article 8 of the TRIPs Agreement.

113. Hence, by adopting the plain packaging and bottle-size rules Respondent

complied with its international obligations under the TRIPs Agreement and the Paris

Convention and followed the possible legitimate expectations of Claimant.

2 There were no substantial interference with property rights that would
amount to expropriation

114. Respondent further submits that is had not interfered into the investment in a

way that amounted to expropriation. In particular, there was no deprivation of IP

rights (a), and investment as a whole (b).

(a) No deprivation of IP rights

115. Respondent submits that the effect of the MAB Act does not constitute

substantial deprivation.

116. The main function of trademarks is to distinguish the goods of one

undertaking from those of other undertakings87. It is reasonable to state that if this

function can still be carried on, the trademark owner cannot claim substantial

derivation of his intellectual property. In the present case Claimant is not prohibited to

use its word marks, including the most famous and popular brand of FBI,

FREEBREW, which seem to be recognisable by the Ruritanian consumers. In this

light the goods of Claimant can by no means be confused with goods of its

competitors and hence, it is groundless to claim the expropriation of Claimant’s

intellectual property.

117. Moreover, Claimant remains the registered owner of trademarks and trade

dresses. It can use them not only on the bottle or cans, but, for example, in the

advertisement or on the official websites of FBI. Claimant still has the exclusive right

to prevent others from using its intellectual property, recognized in the Article 16 of

the TRIPs Agreement.

87 TRIPS ,article 15, 20; Cornish, Llewelyn [16-22]
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118. This gives Respondent grounds to submit that the effect of the MAB Act does

not constitute deprivation of Claimant’s intellectual property.

(b) No deprivation of investment as a whole

119. In order to constitute an expropriation, the interference into the property rights

must be significant and “effectively neutralize the benefit of the property of the

foreign owner.”88 Most of the tribunals have applied substantial deprivation test as

determinative.

120. Issue of control over is one of crucial elements in establishing expropriation.

The ownership or enjoyment is “neutralized” where a party no longer is in control of

the investment, or where it cannot direct the day-to-day operations of the

investment.89

121. If the investor continues to control an enterprise and the ownership of its

shares was not affected90 and if the investment continues to operate, even if profits are

diminished91, the expropriation claim cannot be sustained.

122. In the present case the FBI continues to operate and Claimant retains absolute

control over the FBI. It has a full ownership of its investment, Ruritania does not

manage the day-to-day operation of FBI. Therefore, no expropriation can be

established in the present case.

B Ruritania has accorded CAM’s investment fair and equitable treatment

123. Respondent submits that it have accorded Claimant’s investment fair and

equitable treatment. Firstly, FET is equivalent to minimum standard of treatment (1);

secondly, Ruritania have acted in accordance with CAM’s legitimate expectations (2),

thirdly, it have acted in accordance with due process (3) and, finally, Ruritania did not

violate non-impairment standard since none of the measures adopted is arbitrary or

discriminatory (4).

88 CME [604]

89 LG&E [188]

90 Azurix [322]

91 LG&E [191]; CMS [263]
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1 FET is equivalent to minimum standard of treatment

124. FET standard reflects customary international law minimum standard.92

Therefore the FET standard provided under article 2(1)(b) of RC-BIT do not require

treatment that goes beyond the customary international law.

2 Ruritania acted in accordance with CAM’s legitimate expectations

125. As addressed above (Memorial III (A)(1)(d)) Ruritania did not violate CAM’s

legitimate expectations since Ruritania had not provided any specific assurances to the

investor and Claimant could have predicted the changes in regulations. Moreover,

Respondent maintained the provided legal framework in terms of compliance with the

TRIPs Agreement and Paris Convention.

3 Ruritania has acted in accordance with due process

126. Ruritania have acted in accordance with due process while adopting the

measures since, firstly, it observed the procedure under national law, and secondly,

had no obligations to go beyond the national legislation. Furthermore, CAM has been

granted an opportunity to present its position.

127. Firstly, Ruritania acted within the procedure established by national law.

Claimant do not argue that MHSS had adopted Ordinance in accordance with the

procedure under the Public Health Act.93

128. Secondly, Respondent had no obligation to follow more favorable procedure

that goes beyond its national legislation.

129. The procedure under the Public Health Act is a part of Rurinanian legal

framework and forms a part of investor’s legitimate expectations.94 Ruritania had not

given any other assurances with respect to the procedure for adopting measures that

affect the investor. Therefore, CAM has no reason to claim that it had legitimate

expectations that MHSS will follow more favorable procedure than established under

national law.

92 OECD Draft Convention, art.1

93 PO3 [10]

94 Dolzer/Schreuer, p.134
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130. Moreover, under the article 2(1)(b) of RC-BIT each contracting state shall in

its territory as far as possible promote Investments by Investors of the other

Contracting State and admit such Investments in accordance with its legislation and

administrative practice and encourage such Investments. This provision under its

ordinary meaning95 means that promotion and admission of investments are subject to

legislation and administrative practice. This article therefore the promotion of

investments should not be in accordance with international law.

131. The procedure under the Public Health Act does not require any consultations

with the affected parties or prior notification of them.96 Therefore the fact that

Ordinance had been adopted without consultations with FBI is irrelevant in the

present case.

132. Such approach was established, for example, in Genin tribunal, concerning

revocation of bank license. The tribunal rejected the violation of FET claim on

grounds that the acts of Central Bank corresponded the national legislation, the

legitimate public purpose had existed and no discrimination and bad faith had been

involved.97

133. Moreover, CAM has been granted an opportunity to present its position during

the parliamentary debates. The Association of Alcoholic Beverages Producers and

Importers, of which FBI is a member, had submitted a memorandum to the Parliament

arguing against adoption of the draft act, which was cited in the parliamentary

debate.98

4 Ruritania has not impaired by arbitrary or discriminatory measures the
management, maintenance, use, enjoyment of disposal of CAM’s
investment

134. Under the article 2(1)(b) of RC-BIT neither Contracting State shall in its

territory impair by arbitrary or discriminatory measures the management,

maintenance, use, enjoyment or disposal of Investments of Investors of the other

95 VCLT, art.31

96 PO3 [10]

97 Genin [353, 355, 363]

98 PO3 [15]
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Contracting State. Respondent submits that Ruritania did not violated this non-

impairment standard since the measures adopted are not arbitrary (a) and

discriminatory (b).

(a) The measures are not arbitrary

135. The measures can be considered as arbitrary if, firstly, they were adopted with

violation of due process of law99 and, secondly, if they are insufficient and not based

on any reason.100 None of these criteria exist in the present case.

136. Firstly, the above proves that the measures were adopted in a due process of

law (Memorial III(B)(3)).

137. Secondly, the measures are not insufficient since they are adopted in public

health purpose (Memorial III(A)(1)(a)). In Enron the tribunal had rejected the

existence of arbitrariness since the measures “were what the Government believed

was the best response to the unfolding crisis.”101 Both MAB Act and Ordinance were

assumed to protect society form destructive harm related to alcohol and Reyhan.

138. Therefore the measures cannot be considered as arbitrary.

(b) The measures are not discriminatory

139. The requirements under MAB Act and Ordinance are not discriminatory since

there is no differentiation in treatment or, alternatively, that that differentiation is

justifiable.

140. As addressed above Memorial, III(A)(1)(b) both MAB Act and the Ordinance

do not have a discriminatory character since there were no differentiation in treatment.

141. Alternatively, different effect of the bottling size requirements is justifiable

since it fall within the public security exception. Under article 3(2) of RC-BIT

measures that have to be taken for reasons of public security and order shall not be

deemed treatment less favourable, arbitrary or discriminatory within the meaning of

99 ELSI [128]

100LG&E [358]; Lauder [221]; CMS [291]; Occidental [162]

101 Enron [281]
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this Article. Therefore, the measures cannot be considered as discriminatory since

they were assumed in public purpose.

IV. MORAL DAMAGES MAY NOT BE AWARDED TO CLAIMANT BY THIS TRIBUNAL

FOR ARREST OF ITS EXECUTIVES

A This case it not of exceptional circumstances for awarding Claimant
compensation for damages to its reputation and credit

142. In Desert Line Project case the tribunal states that: “a legal person may be

awarded moral damages, including loss of reputation, in specific circumstances

only”.102

143. Under “specific situation” should be understood situation with exceptional

circumstances. In Arif case the tribunal determined that the dividing line

“between what is normal and what is exceptional in commercial life (a mere breach, versus a

breach causing grave and substantial pain and suffering) can only be determined by a precise

appreciation of the facts”.103

144. Moreover, in Desert Line Projects case the tribunal further explained that it

awarded moral damages based on evidence that “the physical duress exerted on

executives of Claimant was malicious”. In case at hand Claimant’s arguments that the

measures taken against Claimant’s employees were malicious has a purely speculative

nature. Since the arrest of Claimant’s employees was legitimate and following

procedural rules, the facts of the case represent a common situation how a state organ

fulfills its obligation under the law. As it is the State’s obligation to react on every

information that may be somehow connected with crimes in order to preserve public

security, the police of Ruritania took preventive measure that was reasonable under

the circumstances as both Mr. Goodfellow and Straw were just about to leave

Ruritania.

145. In Siag case tribunal stated that awarding compensation for moral damages

should only be reserved for “extreme cases of egregious behavior”.104

102 Desert Line Projects [289]

103 Arif [603]

104 Siag , note 2 at 32
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146. Respondent submits that there are no similarities between the extraordinary

circumstances examined in Desert Line Projects and the allegations and claims

asserted by Claimant. 105 As will be explained below, the conduct of Respondent and

the suffering of Claimant have not been so grave and substantial, as to amount to such

exceptional circumstances that necessitate a pecuniary compensation for moral

damages.

B There is no evidence Claimant suffered from damages to its reputation

147. As in many cases where investors tried to receive material compensation for

moral damages they allegedly suffered Tribunals dismissed such claims on the basis

of the lack of evidences. 106

148. In case at hand there is no evidence proving that reputation of Claimant was

undermined since on the September 2012 (8 months after the video of the detention of

Messrs. Goodfellow and Straw was passed by the police to Free TV, Ruritania’s most

popular TV channel lenders of Claimant agreed not to declare default and to enforce

their security rights over FBI’s assets. 107

149. The arrest and further criminal proceeding had not led to any practical

difficulty for Claimant. It is a notable fact since, for example, in Benvenuti and

Bonfatn a tribunal awarded a small amount of compensation (8,000 USD) because

“the measures to which Claimant has bees subject disturbed the activity of

Claimant”.108

150. Claimant's arguments are based on an entirely speculative estimate and based

on unsubstantiated allegations. Claimant has failed to point to any evidence of this

alleged loss of reputation or to any losses suffered either in result of the detention of

Claimant’s executives or by translation of the video.

151. Therefore, Respondent submits that all the allegations raised by Claimant in

respect to any damage to its credit and reputation it suffered are mere assertions

105 Desert Line Projects [290]

106 Tecmed [198]; Bogdanov & Agurdino-Invest [5.2]

107 SOC, [24]
108 Benvenuti and Bonfatn [330]
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uncompained by concerete evidence, or, as was stated by the tribunal in Benvenuti

and Bonfatn case, “even the beginning of evidence”.109

C This Tribunal has no jurisdiction to consider the claims of violation of
human rights

152. Should Claimant argue its case along the lines of human rights violations

Respondent submits that the Tribunal does not have jurisdiction over such a claim. In

Biloune case, the Tribunal determined that it had no jurisdiction over the claim for

violation of human rights based on the language contained in the arbitration clause.110

153. In case at hand the clause also is of restrictive nature as it is applicable only to

disputes concerning violation of specific investor’s rights as they are defined in RC-

BIT. Human rights violations certainly do not fall within this scope.

D Even if the Tribunal decides it has jurisdiction, there is no evidence that
Messrs. Goodfellow and Straw suffered any damage

154. In Desert Line Projects case the tribunal awarded moral damages based, inter

alia, on the fact that “the physical duress exerted on executives of Claimant affected

the physical health of Claimant’s executives”.111

155. It is the fact that both Claimant’s employees have not suffered any physical

harm since they have not been subject to physical violence, armed threats, unlawful

deprivation of liberty or a forceful taking of property. 112

156. As alleged anxiety and stress, the facts keep silent upon this question. For

these reasons, the claim for moral damages should be dismissed.

157. However, even if the Tribunal is convinced that the conduct of Ruritanian

authorities provoked stress and anxiety to Claimant, the actions which were taken in

accordance with law by the Ruritnaian authorities did not reach a level of gravity and

intensity which would allow to conclude that there were exceptional circumstances

which would entail the need for a pecuniary compensation for moral damages. For

109 Id.

110 Biloune [156]

111 Desert Line Projects [305]

112 PO2 [22]
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these reasons Respondent finally asserts that to the extent Claimant has suffered any

such loss, it already would be sufficiently compensated for that loss by an award

granting monetary damages, should there be one. The same approach has been taken

by the tribunal in Europe Cement Investment case.113

V. LOSS OF SALES BY CAM’S SUBSIDIARIES LOCATED OUTSIDE OF RURITANIA

TO FBI DOES NOT CONSTITUTE A RECOVERABLE ITEM OF DAMAGES

A The actions taken by Respondent do not violate RC-BIT

158. One of the jurisdictional limits on the award of damages is that the investor’s

loss must have been incurred “by reason of, or arising out of” the breach of a treaty.

Therefore, where there is no breach of RC-BIT by Respondent causing Claimant’s

loss of sales, there can be no damages that merely compensate for the sales.

B Alternatively, Claimant’s subsidiaries do not fall under the definition of
“Investor”

159. Even if such losses exist, they do not concern Claimant since subsidiaries of

Claimant are separate legal entities. They are, firstly, registered under the laws of

other states and therefore from the formal point of view do not fall under the

definition of an “Investor” given in RC-BIT despite the fact that they are the

companies of one group. Secondly, even though returns from investment, as stipulated

in article 2(2) of RC-BIT, are protected in the same manner as original investment,

such returns still have to belong to an entity satisfying a definition of ‘investor’ for the

purposes of RC-BIT protection.

C Alternatively, the territory of the Investment is restricted to the territory
of Ruritania

160. Respondent asserts that Claimant’s request for awarding damages for losses of

sales of its subsidiaries is inadmissible as presented, since it falls outside of the scope

of the Tribunal's mandate.

161. Article 1 of RC-BIT stipulates that “The term ‘Investment’ means every

asset… invested by Investor in the territory of the other Contracting State”. That is, if

any kind of investment is made outside of the territory of Ruritania, it will not fall

113 Europe Cement Investment [32]
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within the scope of treaty protection.114 Even if some degree of flexibility is allowed

to that definition, the treaty protection may not extend in a given case. The core of

Claimant’s investment is an enterprise located in Ruritania. Taking into account the

nature of this investment, its territory should be located through the company’s place

of registration and activity115, Ruritania.

162. Respondent asserts that article 1 of RC-BIT jurisdictionally limit the scope of

an arbitration award of damages to damages suffered by an investor by reason of

alleged Ruritania’s violations as they affected Claimant’s investment in Ruritania, but

not as they affected its investments in other countries where the other companies of

the Contifica group are functioning.

163. Therefore where there is no actual investment, there can be no damages that

merely compensate for the loss of such sales.

164. On the basis of abovementioned arguments, Respondent respectfully requests

this Tribunal to dismiss Claimant’s request on awarding damages.

114 SGS v Philippines [99]

115 Schreuer Commentary p.140



REQUEST FOR RELIEF

For the foregoing reasons Respondent respectfully ask the Tribunal to find
that:

1. Tribunal has no jurisdiction over the claims submitted by CAM and
those claims are inadmissible in light of the facts surrounding
acquisition of shares in FBI;

2. This tribunal has no jurisdiction over CAM’s claim based on the
alleged breach of the SPA between claimant and Fund and this claim is
inadmissible;

3. Respondent has not violated any of its obligations under the BIT or

international law towards CAM by adopting the measures since it has

not expropriated CAM’s investment and has accorded CAM’s

investment fair and equitable treatment;

4. Claimant is not entitled to payment of moral damages suffered as the

result of failure to accord full protection and security;

5. The loss of sales by CAM’s subsidiaries located outside of Ruritania

does not constitute a recoverable item of damages.

RESPECTFULLY SUBMITTED,
COUNCILS OF RESPONDENT


