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4. SUMMARY OF FACTS 

Given the distorted information presented by Claimant in SoC, Respondent finds it 

necessary to submit several factual clarifications to ensure the consistency with the real 

situation and to correctly inform the Tribunal. 

 

1. Claimant, Contifica Asset Management Corp (“CAM”), is a company incorporated 

under the laws of the State of Cronos, being part of Contifica Group, a major 

international conglomerate with interests in many areas and with operations in over 30 

countries. Respondent, the Republic of Ruritania signed the Treaty for the Mutual 

Promotion and Protection of Foreign Investment between the State of Cronos and the 

Republic of Ruritania (“BIT”) on 15 March 1997. 

 

2. Freecity Breweries Inc. (“FBI”) is Ruritania’s oldest and largest brewery, owned by 

State Property Fund of Ruritania (“Fund”), a separate legal entity with its own legal 

personality. FBI is well-reputed for its popular brand “FREEBREW”. At the 

beginning of 2008, the Fund decided to sell the brewery to a private investor.  

 

3. On 30 June 2008, Contifica Spirits, incorporated in Posteriana, which is a fully owned 

subsidiary of Contifica Enterprises Plc.(the parent company of the group, incorporated 

in Prosperia ), was declared the winner of the tender. Neither Posteriana, nor Prosperia 

have entered into a bilateral investment treaty with the Republic of Ruritania.  

 

4. On 1 March 2010, in the memorandum addressed to Mr Goodfellow by his counsel is 

stipulated that the aim of Contifica Group is to achieve further protection for its 

investment and implicitly take advantages from the provisions of a BIT; on this 

purpose, intra-group restructuring regarded the possibility to benefit of an investor – 

friendly environment. 

 

5. On 17 March 2010, as it is recommended in the memorandum, the shares in FBI were 

transferred from Contifica Spirits to Claimant, acquiring also rights to the principal 

intellectual property used by FBI for a token amount of 10’000 Ruritanian pounds (i.e. 
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less than USD 5’000). The shares in FBI as well as the IP rights were transferred to 

Claimant for the exclusive purpose of commencing this arbitration. 

 

6. On 20 November 2010, the Ruritanian parliament adopted the Regulation of Sale and 

Marketing of Alcoholic Beverages Act (“MAB Act”) as the result of the foreseeable 

politics of public health, started in the party’s election manifesto. 

 

7. On 15 June 2011, the Human Health Research Institute (“HRI”), the most credible 

and respectable institution in public health field, released a report showing that 

consumers of FREEBREW beer were exposed to a higher risk of cardiac 

complications due to the effects an active chemical ingredient found in Reyhan 

concentrate. 

 

8. On 30 June 2011, the government adopted an ordinance, which requires any product 

containing Reyhan concentrate to be labeled with an explicit warning, in order to 

protect the health of its population and to avoid unnecessary exposure of the youth to 

alcohol. 

 

9. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced investigation 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group, 

including their pre-arrest for the purpose of clarifying the serious allegations brought.  

 

10. Claimant filed a request for investor-state arbitration against Respondent before the 

DIS. In turn, Respondent objected to Tribunal’s jurisdiction. 

 

11.  On January 2013, were released the details of the aforementioned arbitral 

proceedings and the application was granted. 
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5. SUMMARY OF ARGUMENTS 

 

1. The Respondent submits that the Tribunal lacks jurisdiction for two reasons.  

Firstly, the Tribunal is requested to assert that the asset does not meet the requirements 

of an “investment” as defined in article 1(1) of the Ruritania-Cronos BIT and nor does 

Claimant qualifies as an investor in the scope article 1(3) of the same instrument. The 

change in nationality through restructuring is a mala fide treaty shopping that took place 

“after-the fact”, when the dispute was already foreseeable.  

2. Secondly, this Claimant’s dispute is against The Fund, a distinct entity, and not against 

Respondent. The Tribunal’s jurisdiction only extends to claims founded on treaty 

obligations, and not contractual obligations which is the legal basis for Claimant’s 

allegations. The umbrella clause under the Ruritania-Cronos BIT does not expand the 

scope of this tribunal’s jurisdiction to include contractual claims.  

3. Alternatively, the claims are inadmissible. This Tribunal should deny jurisdiction so 

that the dispute would be settled under the Rules of Arbitration of the International 

Chamber of Commerce, as stipulated in the SPA Agreement. To sustain this, 

Respondent submits that The Fund’s conduct does not bind the State because it has no 

power of representation, being neither organ of the state, nor exerting state authority 

under state control. Even if admitted the contrary, the claims based on the alleged 

breach of the Agreement do not meet the admissibility criteria, as they are purely 

contractual claims.  

4. However, if the Tribunal finds that it has jurisdiction and the claims are admissible, 

they should be dismissed on the merits.   

5. First of all, Ruritania complied to its obligation to accord fair and equitable treatment, 

by meeting the legitimate expectations of any bona fide investor, any modulating its 

actions to strike a balance between the public health protection and the protection 

granted to investments. 

6. Secondly, CAM’s investment was not expropriated, the regulatory measures adopted 

being completely legitimate and justified by public health interests. In addition, 
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Claimant did not suffer any substantial deprivation, not to mention the fact that it 

exerts full control over the investments up to date.  

7. Thirdly, given the fact that no actions were directed towards the investor itself and the 

measures taken regarding the executives were not directly linked to their activity on 

behalf of the investor, Claimant has no right to receive moral damages. 

8. Lastly, the loss of sales suffered by Claimant’s subsidiaries, located outside Ruritania, 

does not represent an investment in Ruritania, in order to be a recoverable item of 

damage. 

9. From the above mentioned arguments, results that Claimant’ss requests are abusive, 

artificial and formulated in bad faith, their dismissal representing an act of justice and 

equity.  
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INTRODUCTION 

1. This Memorial on Jurisdiction and Admissibility and on the Merits (the 

“Memorial”) is submitted within the arbitration proceedings held before the 

Arbitral Tribunal constituted under the UNCITRAL Arbitration Rules in Case 

no. [********] between Contifica Asset Management Corp. (“Claimant” or 

“CAM”) and Republic of Ruritania (“Respondent” or “Ruritania”). 

2. This Memorial is submitted in furtherance of the Arbitral Tribunal’s 

requirements stated within the Procedural Order No.1 of 11 February 2013 

whereby Respondent has been invited to file a memorial on or before the date of 

22 September 2013. 

3. Accordingly, for achieving  those indicated under the Procedural Order No.1 of 

11 February, this Memorial for Respondent places before the Arbitral Tribunal 

the substantiation of the following points:  

• Claimant failed to prove that the Arbitral Tribunal has jurisdiction over the 

dispute and/or that Claimant’s claim is admissible; 

• The factual situation supports Respondents allegations that it did not breach the 

FET standard, acting in good faith, protecting both the investor’s legitimate 

expectations and the public health; 

• Respondent is legitimately entitled to regulate in the field of public health, the 

MAB not representing a source of expropriatory measures; 

• Claimant failed to prove a genuine and reasonable link between the arrest of 

Messrs. Goodfellow and Straw and its business activity, therefore not being   

entitled to receive moral damages; 

• Claimant did not satisfied the burden of proof regarding the recoverable 

character of the loss of sales suffered by its subsidiaries located outside 

Ruritania; 

• A statement of conclusions. 

4. Capitalized terms used herein shall have the meaning assigned to them under the 

Statement of Defence filed by Claimant on December 15, 2012, if not otherwise 

mentioned herein. 
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5. Absence of an explicit rebuttal in the present Memorial should not be construed 

as admittance or concession of any of Claimant’s arguments put forward in the 

Statement of Claim (“SoC”). 
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PART ONE: JURISDICTION AND ADMISSIBILITY 

1. The dispute falls outside the jurisdiction of the tribunal because even though maybe 

factually or financially it could be an investment, legally, within the meaning of the 

BIT; it is not
1
. This occurs because even though the transaction that might otherwise 

qualify as an ‘investment’, fails ratione materiae, ratione personae and ratione temporis. 

Corporate restructuring could be permissible as long as it is not abusive or “after the 

fact”. Respondent will hereinafter demonstrate that Claimant’s restructuring didn’t 

respect any of the conditions. The restructure is not an asset that qualifies for an 

investment (I) neither is Claimant an investor (II). 

II. THE ASSET IS NOT AN INVESTMENT  

2. The tribunal should adopt the objective test established by the jurisprudence in order 

to identifying if an asset is an investment. The Salini criteria requires the four factors of 

duration, assumption of risk, substantial commitment of capital by the investor, and 

contribution by the investment to the economic development of the host state to be 

satisfied. In addition, in the Phoenix Action case the Tribunal has identified two other 

requirements—that the assets be invested in good faith and in accordance with host 

State law.
2
 

3. Respondent will show that Claimant has failed to meet the criteria of this test, and as 

such FBI does not constitute an investment protect by the BIT. 

A. Restructuring of the investment does not qualify as a protected investment as it 

does not meet the requirement of “duration” 

The duration of the investment is a requirement taken into account when determining 

the existence of an investment in the terms of a BIT. According to Professor Scheurer, 

“Tribunals seem to have regarded a period of two to five years as sufficient.”
3
 In 

consequence, when a claim is presented shortly after the restructuring has taken effect it 

stands for a significant clue that the investment is made for the sole purpose of gaining 

                                                 

1
 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. 

ARB/03/25  (Germany/Philippines BIT), Award, August 16, 2007, § 306. F 

2
 Phoenix Action Ltd v. Czech Republic (ICSID Case No. ARB/06/5) 

3
 Scheurer; Commentary on the ICSID Convention, p. 130 
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access to ICSID arbitration and amount to “an abusive manipulation of the system of 

international investment protection.”
4
 

4. The transfer of the shares in FBI from Contifica Spirits to Claimant took place only 

eight month before the adoption of the MBA Act when the dispute was imminent and 

merely two years before the introduction of the claim 

B. Restructuring of the investment does not qualify as a protected investment because 

it was not bona fide 

5. Claimant conduct is an obvious and mala fide case of treaty shopping, so the 

Tribunal should search into the real intention of the company when the restructuring 

took place, judging by the circumstances of the case. The tribunal established that an 

investment not performed in good faith could not benefit from the protection of the 

international rules provided for in the BIT.
5
 The Tribunal also notes that “the attempt to 

fabricate international jurisdiction where none should exist could not characterize a 

bona fide transaction.
6
 

6. Good faith is a general principal in the international law which requires parties “to 

deal honestly and fairly with each other, to represent their motives and purposes 

truthfully, and to refrain from taking unfair advantage …”
7
. 

7. It is not just that Claimant’s so-called investments do not contribute positively to 

Ruritania’s development (1), but, it is indisputable that their net effect is to harm the 

State’s economy (2). 

1. The restructuring does not contribute to the economic 

development of the host State 

8. In other cases the Tribunal emphasises the importance of the positive impact that an 

Investment should have on the economy so it states that an Investment “must show 

                                                 

4
 Phoenix Action v Czech Republic, ¶ 204,205 

5 Inceysa Vallisoletana, S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, August 2, 

2006,  230. 

6 Cementownia "Nowa Huta" S.A. v. Republic of Turkey, ICSID Case No. ARB(AF)/06/2, Award, para 

117 

7 A. D’Amato, Good Faith, Encyclopedia of Public International Law, vol. 7, p. 107 (R. Bernhardt, ed. 

1984). 
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certain duration, a regularity of profit and return, an element of risk, a substantial 

commitment, and a significant contribution to the host State’s development.”
8
 

9. The transfer of the FBI to Claimant was not intended to contribute to the economic 

development of the host State, as the investment was already flourishing in the hands of 

its initial buyer.
9
 The purpose of the restructure is clearly stated in the Memorandum 

sent by Adam Straw to Lucas Goodfellow as being “the presence of a Contifica group 

company in the respective jurisdiction”.  

10. The behaviour of the Contifica group is outside the scope of the BIT. According to 

article 31 of the Vienna Convention of the Law on Treaties (“VCLT”), convention 

which all three concerned states have signed, Prosperia, Ruritania and Cronos, “states 

as a general rule of interpretation that a treaty should be interpreted…in the context 

and in the light of its object and purpose”. In the preamble of the Ruritania-Cronos BIT 

it is stated that the scope of this treaty of mutual promotion and protection of foreign 

investment is to “intensify economic co-operation between the two contracting states 

with a view to stipulate private enterprises”. Or, Claimant was just a pawn in the 

corporate game of the Contifica group and did not have the intention to develop 

economic liaisons with the host State. 

11. As in a similar case the Tribunal has remarked, the “whole operation was not an 

economic investment, based on the actual or future value of the companies, but indeed, 

simply a rearrangement of assets within a family, to gain access to ICSID 

jurisdiction”.
10

 

12. Moreover, the supplies that CAM provided before the FBI was purchased by 

Contifica Spirits and even after was not an investment in the terms of article 1 (1) (c), it 

is not an investment with an economic value but a simple commercial transaction. 

                                                 

8
 Helnan International Hotels A/S v. The Arab Republic of Egypt, ICSID Case No. ARB/05/19, Decision 

on Jurisdiction (17 Oct. 2006) (Derains, Lee, Dolzer), para. 77 (emphasis altered) (RL-59). See also 

Malaysian Historical Salvors SDN, BHD v. The Government of Malaysia, ICSID Case No. ARB/05/10, 

Decision on Jurisdiction 

9 Statement of Claim, para 8 

10
 Saluka Investments B.V. v. the Czech Republic, UNCITRAL Partial Award, 17 March 2006, paras. 

240-24 



10 

 

2. The low price paid by Claimant is a significant clue of the 

lack of investment 

13. The fact that the shares in FBI were transferred for a token amount reveals that the 

Share Purchase Agreement concluded between Contifica Spirits and Claimant was just a 

façade, and not a real investment from Claimant, and it was aimed at hiding the real 

operation, which was not an investment transfer but a forum shopping. Thus, the 

conduct of Claimant is an abuse of process which constitutes a violation of the „good 

faith‟ requirement of the VCLT, in article 27. 

14. The Tribunal considers that the existence of a nominal price for the acquisition of an 

investment raises doubts about the existence of an “investment” depends of the real 

intent of the investor to develop economic activities on that basis
11

. “ICSID mechanism 

does not protect investments that it was not designed for to protect, because they are in 

essence domestic investments disguised as international investments for the sole 

purpose of access to the mechanism”
12

 Therefore, the Tribunal should deny jurisdiction 

to this pseudo-investment. 

3. The transaction aggravates the economic situation of the 

home State 

15. Recently, more and more debates have developed on the subject of treaty shopping 

and the negative effect that it may have on the economy of the host State.
13

  

16. Claimant’s interests in Ruritania, not only fail to make an economic contribution; 

they actively impede and interfere with such development. Their interests, therefore, do 

not constitute the kind of investment to which the jurisdiction of the Tribunal extends. 

17. Even in the preamble of the BIT the parties have recognised that the encouragement 

and protection of an Investment must have a positive impact on the economic 

development of the states and to favourite both nations prosperity. 

                                                 

11
 Phoenix Action Ltd v. Czech Republic (ICSID Case No. ARB/06/5), Award 15 April 2009, para 119 

12
 Phoenix para 

13 Canada’s Department of Finance released a Consultation Paper on Treaty Shopping – The Problem 

and Possible Solutions. 

http://www.fin.gc.ca/activty/consult/ts-cf-eng.asp#a1
http://www.fin.gc.ca/activty/consult/ts-cf-eng.asp#a1
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18. On the contrary, alcohol is a major social and economic problem that affects 

different economic areas. Health care costs, for example, have lied at the core of cost-

of-illness studies related to alcohol consumption. 

19. WHO Member states are “concerned about the economic loss to society resulting 

from harmful alcohol consumption, including costs to the health, social welfare and 

criminal justice systems, lost productivity, and reduced economic development.”
14

 

20. Therefore, Claimant’s arguments fail to demonstrate the contribution of the 

investment to the economical development of Ruritania as studies have demonstrated 

that Health costs linked to alcohol exceed the economic benefit that alcohol beverages 

generated from production, foreign trade and employment in this activity.
15

 

III. CLAIMANT DOES NOT MEET THE NATIONALITY REQUIREMENTS TO 

SUBMIT THE DISPUTE TO THE ICSID JURISDICTION 

21. Claimant is not entitled to submit the dispute to the ICSID Tribunal because it does 

not meet the nationality requirements. The restructuring of the Contifica Group is 

characterized by the criteria identified by the ICSID jurisprudence for bad-intended 

treaty-shopping. Claimant is in fact controlled by the parent company of the Contifica 

Group who is not a national of the Contracting State, Cronos(A) and the change in 

nationality took place when the outbreak of the dispute was already foreseeable (B); 

therefore his conduct is an abuse of process. 

A. CAM is controlled by the parent company of the group 

22. FBI was first purchased by Contifica Spirits, a fully-owned subsidiary of the parent 

company of the Contifica Group, Contifica Entreprises Plc. On March 17, 2010 the 

shares of FBI was transferred to Claimant which is also a member of the Contifica 

Group and indirectly, 100% owned by the parent company
16

. This is a common case of 

treaty shopping aimed at gaining access to the provision of the BIT concluded between 

the State in which one of the subsidiaries of the group is incorporated and the host State 

of the investment. 

                                                 

14
 WHA 58.26 

15
 Best practice in estimating the costs of alcohol – Recommendations for future studies 

16 Procedural Order No. 3, Clarification 20 
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23. ICSID tribunals are cautious when making a decision regarding the award of the 

jurisdiction and therefore tend to refrain from relying on formal appearances, and to 

base their decisions on a realistic assessment of the situation
17

, because above the 

principle of interpretation of treaties lies the leading principle of international law: bona 

fide. For instance, in Bayindir case the tribunal considered Bayindir’s contributions in 

know-how, equipment, personnel and finances to be the elements of substantial 

commitment.
18

 In the present case capital was in fact invested by the parent company 

through its branches and subsidiaries. 

24. The tribunal should lift the corporate veil and attest that the investor is the parent 

company which is not a national of the Contracting State. In the TSA case
19

 the 

corporate veil was lifted by the Tribunal to reveal that the Dutch claimant company was 

in fact owned and controlled by an Argentine citizen and so the tribunal had no 

jurisdiction. 

25. Therefore, the Tribunal should not limit its interpretation of the term “investor” to 

the provisions of the BIT ad litteram but to interpret them in the light of the events 

surrounding the investment. When the FBI was first privatized and acquired by 

Contifica Spirits, Contifica Group made significant investments in the development of 

the brewery through its subsidiaries, being thus integrated into the Contifica group’s 

global procurement network. All the subsidiaries that contributed to the growth of the 

FBI investment, for instance by supplying bottles, aluminium cans, yeast, hops and 

barley, are owned and controlled either directly, or indirectly by the group’s parent 

company, Contifica enterprises plc. 

26. From the date of its incorporation until present, Contifica Spirits has been a wholly 

owned subsidiary of Contifica Entreprise Plc. The transfer of the shares to CAM did not 

change Contifica Entreprises Plc.’s direct control over and involvement in Contifica 

Spirits’ operations and decision-making. Contifica Entreprise Plc., the parent company, 

is not only the sole shareholder of Contifica Spirits, it also exerts direct control over this 

                                                 

17 Banro American v. Congo 

18 Bayindir  

19
 TSA Spectrum de Argentina S.A. v. Argentine Republic ¶114-162 
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subsidiary. The transfer of shares to Claimant did not diminish Contifica Entreprise 

Plc’s control over the operations.  

27. Moreover, the decision-making in the Contifica group is controlled by the parent 

company, thus the restructuring was dictated at this level. The memorandum
20

 sent by 

Adam Straw to Lucas Goodfellow short before the transfer of the share in FBI shows 

clearly that restructure resulting in the change of nationality was regarded as a safety net 

for the Contifica group and not as an investment decided independently by Claimant. 

Both Mr. Straw and Mr. Goodfellow are employees of Contifica Entreprise PLC, the 

company which controls and coordinates the assets of the group. 

28. The investor in this case, Contifica Entreprises PLC, is a company incorporated in 

the state of Prosperia therefore it doesn’t meet the incorporation requirement prescribed 

by the Cronos-Ruritania BIT. Prosperia has not entered into a Bilateral Treaty with 

Claimant; nonetheless it indirectly invested in FBI it is not a national of the Contracting 

State (Cronos) within the scope of the Ruritanita-Cronos BIT and should not enjoy the 

protection offered by this instrument. The Tribunal does not have jurisdiction ratione 

personae hence does not have the power to hear the dispute. 

B. The restructure took place by the time the dispute has already outbreak 

29. The investor should not be allowed to acquire “inappropriate jurisdictional 

advantage”
21

 by changing its nationality through restructure when a dispute is about to 

rise because such a conduct translates into an abuse of process. 

30. In order to identify the course of actions and to establish whether the change in 

nationality took place before the dispute was foreseeable; the Tribunal, in consistency 

with the doctrine, has distinguished three types of actions that can lead to a dispute: one-

time act, continuous acts and composite acts.
22

 It is unarguable that the facts that lead to 

the disputes constitute composite acts that created strong evidence of the existence of 

the future dispute. 

                                                 

20
 Exhibit RX1 

21
 Societé Générale v. Do;inican Republic, Decision on Jurisdictionm 19 September 2008, ¶ 110 

22
 Pac Rym Cayman LLC v. The Republic of El Salvador, Decision on Jurisdiction, 1 June 2012,¶ 2.63; 

also Giovani Distefano, Fait continu, fait composé et fait complexe dans le droit de la responsabilité, in 

Annuaire français de droit international, volume 52, 2006. pp. 1-54. 
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31. The restructure took place two month after the New Way party won the elections 

and secured the majority in the Parliament. The political agenda of this party, which was 

widely publicized, focused on implementing solution to the negative effects that alcohol 

consumption has on health. Even before the elections, the New Way party was 

forecasted to secure the majority, according to the public surveys undergone.
23

 The 

Parliament is the legislative organ which adopt the acts so a change in legislation that 

would reflect their politic was foreseeable. 

32. Even though the actual transfer took place, on March 20, two months after the 

elections, the planning of the restructure had started in February, at the same time as the 

winning of the elections by the New Way party. 

33. The memorandum mentioned earlier
24

 is the bearing proof that the transfer of the 

shares in FBI from Contifica Spirits to Claimant was a result of the predictions of the 

future dispute that would commence on the grounds of the restrictions in marketing and 

sale of alcohol that would be imposed. In this memorandum, Mr. Straw emphazized the 

importance of an imediate restructure in order to enjoy the protection offered by the 

Ruritania-Cronos BIT in the future dispute alltogether with gaining access to the 

jurisdiction of the Tribunal. 

34. The tribunal has concluded
25

 that a report of the President’s speech was an event that 

allowed the investor to foresee the future dispute and that his subsequent actions were 

consequences of the predicted dispute that was about to rise. In that case the change in 

nationality took place before the report but from this particular situation the Tribunal 

established that this kinds of fact amount for a predictable event of a dispute. 

35. In the present case, the draft of the act that triggered the dispute was made public 

and “had been subject of extended debate…in Ruritania more generally.”
26

 Moreover, 

the Association of Alcoholic Bevreges Producers whose member is also FBI had even 

                                                 

23
 Procedural Order no. 3, Clarification 19 

24
 Exibit RX1 

25
 Pac Rim Cayman LLC v. The Republic of El Salvador, Decision on Jurisdiction, 1 June, ¶ 2012.2.109-

2.210 

26
 Procedural Order No.3, Clarification 15 
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made opposition to the act so it cannot be reasonably argued that Claimant didn’t forsee 

the adoption of the act.  

IV. THE TRIBUNAL HAS NO JURISDICTION OVER THE CLAIMS 

RESULTING FROM THE ALLEGED BREACH OF THE SHARE 

PURCHASE AGREEMENT 

A. The state is not liable for the State fund’s conduct, the latter being a 

separate entity 

36. According to the laws of Ruritania, the State fund is a separate legal entity, for the 

acts of whom Ruritania bears no liability. 

37. According to the ILC Projet d’Articles, the State is liable for the misconduct of its 

organs (art. 4), of the persons or entities that exercise elements of governmental 

authority (art. 5) or whose conduct is directed or controlled by the State (art. 8). None of 

these situations is present in the case submitted to your arbitration.  

38. The condition for an entity to be considered a state organ, stated in art. 4 of the 

Projet, is to have this status “in accordance with the internal law of the State”, which is 

not the case under Ruritania’s legislation.  

39. Furthermore, the Fund does not exercise elements of governmental activity, being 

neither “empowered by the law of that State” to do so, nor “acting in that capacity in the 

particular instance”. The mere fact that the State is shareholder in this society does not 

mean that it becomes organ of the state.  

40. It is a common principle of law, that a legal person shall be regarded distinctly of its 

shareholders.   

41. Therefore, the Fund’s autonomy should also be regarded in the domain of personal 

liability, Ruritania bearing no liability for any alleged breach of contract.  

B. The dispute being contractual, the forum arbitri entitled to hear these 

claims is the International Chamber of Commerce, as established in the 

Agreement 

42. Following the principle specialia generalibus derogant, in the context in which we 

have a lex generalia – the BIT and a lex specialia – the Share Purchase Agreement 

(known that legally concluded contracts have binding force inter partes), the jurisdiction 

that should hear upon the claims regarding the alleged breach of contract is the one 
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mentioned in the Agreement, the International Commercial Arbitration Chamber in 

London.  

43. There is no indication whatsoever that it was in the parties intention to submit any 

possible dispute to the arbitration fora mentioned in the BIT, because this would make 

the provision from the Agreement redundant. Moreover, contractual dispositions should 

be interpreted in order to produce effects, not to be deprived of effects (Actus 

interpretandus est potior ut valeat, quam it pereat). This opinion is also sustained by the 

ICSID Ad hoc Committee in its decision on annulment in Vivendi, stating that  

“in a case where the essential basis of a claim brought before an international 

tribunal is a breach of contract, the tribunal will give effect to any valid choice of 

forum clause in the contract”
27

.  

44. If the parties intended that the forum chosen in the BIT prevail, they would have 

introduced provisions in this respect in the treaty. For example, in the US BITs we 

may find clauses that give a priority for the settlement of disputes regarding investments 

to the procedure stipulated in the treaty, compared to the one from the contract.  

Moreover  

“States may […] agree with each other in a BIT that henceforth, all breaches of each 

State’s contracts with investors of the other State are forthwith converted into and to be 

treated as breaches of the BIT. In this case, there is no clear and persuasive evidence 

that such was in fact the intention of both Switzerland and Pakistan”.
28

 

45. In the case at hand, the parties did not introduce such provisions; therefore, their 

intention was not to give preference to the forum in the BIT. 

46. Case law is consistent in this regard, as the Respondent from the case Omer Dede v. 

Romania stated, interpreting the BIT as the CAM does   

“would be an unprecedented ‘super-arbitration clause’ for any dispute with a remote 

connection to an investment and elevate all kinds of domestic disputes onto the 

                                                 

27
 Vivendi, para 98 

28
 SGS, para 166 
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international plane… [such interpretation] contradicts on its face to both the plain 

wording of the Article and the purpose of investment protection treaties
29

.” 

C. Art. 6.2 of the BIT does not extend the application of the Treaty to 

contractual claims 

47. Even in the light of art. 6.2 of the BIT, the tribunal lacks jurisdiction to hear the 

contractual claim. This article includes the type of provision generally known as 

“umbrella clause”, stating that “Each Contracting State shall fulfil any other 

obligations it may have entered into with an Investor or an Investment of an Investor of 

the other Contracting State”. The umbrella clause considered in the doctrine as an 

“international obligation to observe internal obligations”
30

 is still not to be interpreted 

as converting any type of claim in an international, treaty founded one.
31

 In the current 

situation, considering that claims of a purely contractual nature, as are those resulting 

from the Agreement can be raised at the level of treaty claims, and included in the 

jurisdiction of this tribunal, would be an “acrobatic jump
32

” disrespectful to the rules 

regarding the interpretation of treaties from the Wien Conventions, where both States 

are parties.   

48. We consider that as ICSID stated in SGS v. Phillipines
33

, the umbrella clause “does 

not convert questions of contract law into questions of treaty law”; the alleged breach of 

the Agreement cannot therefore be subject to the tribunal’s analyse and “the content of 

the obligation is unaffected, as its proper law”.
34

  

49. Respondent does not fall under the incidence of the umbrella clause, assertion that is 

consistent with the practice of ICSID, that uphold in Pan American energy
35

 that “an 

                                                 

29
 Omer Dede, para 109 

30
 NOUVEL (Y.), « La compétence matérielle : contrat, traité et clauses parapluie », In Ch. LEBEN (Ed.), 

La procédure arbitrale relative aux investissements internationaux : aspects récents 

 
31

 Mathieu raux, La responsabilité de l’état sur le  fondement des traités de promotion et de protection des 

investissements, THÈSE pour l’obtention du grade de docteur en droit public de l’Université Panthéon-Assas 

(Paris II) 

présentée et soutenue publiquement à Paris le 29 juin 2010, para 273  
32

 ibidem  

33
 Raux, para 274 

34
  C.M.S, para 95 

35
 Pan American, para 172 
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umbrella clause cannot transform any contract claims into a treaty claim as there is a 

distinction between actions of a state as a sovereign and as a merchant”. 

 

 

PART TWO: MERITS 

I. RESPONDENT’S MEASURES ARE CONSISTENT WITH THE FAIR AND 

EQUITABLE TREATMENT 

50. Claimant’s attacks are beyond the scope of the Tribunal’s jurisdiction because 

Respondent’s measures were taking for public health reasons and they do not violate the 

fair and equitable treatment standard. In particular, they were adopted to combat the 

clear and present public health menace of alcohol use and to make the public conscious 

of the negative effect that Reyhan might have on health. 

A. The State met the legitimate expactations of any bona fide investor 

51. “Legitimate expectations” refers to expectations created by host state promises or 

assurances.
36 

Tribunals have said that the reasonableness of the investor’s reliance must 

be evaluated in the light of the “political, socioeconomic, cultural and historical 

conditions prevailing in the host state”
37

 So the tribunals take into account the 

circumstances of the case in order to decide whether a particular situation falls under the 

protection of the BIT. Legitimate expectations cannot be solely the subjective 

expectations of the investor.’
38

 

52. Moreover, tribunals accept that sovereign states are entitled to change their policies 

over time thus they might find a violation only if the host state has made a commitment 

to the covered investor or investment not to change its policies or has given assurances 

regarding the continuity of its policies.
39

 

                                                 

36
 Kenneth J. Vandevelde, A unified theory of fair and equitable treatment, p 67 

37
 Duke Energy Electroquil Partners ¶¶ 365,366 

38
 EDF para 219  

39
 Kenneth, p. 68 
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53. In this case, Ruritania had given no assurances and did not act in any other way to 

create a reasonable expectation that the law would remain unchanged. Any bona fide 

investor could have foreseen that a new government would adopt a politic focused on 

the assurance of a better protection of public order. Moreover, in this specific case the 

New Way party’s politic was directed to the protection of the public health, more 

precisely on taking measures for the reduction of alcohol consumption. 

54. Claimant invokes an assurance given in the Share Purchase Agreement concluded 

with the Fund on which it cannot reasonably rely.  

55. Firstly, article 9.2.1. of the Share Purchase Agreement does not count for an 

assurance. The expressions: “to the best of its knowledge” and “do not pose any risks 

other than those which are ordinary for similar alcoholic beverages” are general 

affirmations that are available for any alcoholic beverage and do not make any reference 

to the change in legislation. Moreover, the MBA ACT is addressed to all alcoholic 

beverages and is meant to diminish their negative effects on health. So the risk that 

FREEBREW pose to the health are similar to those of other alcoholic beverages of the 

same time and this is why the MBA Act institutes regulations that regards all alcoholic 

drinks. 

56. Secondly, any assurance given or even affirmation made by the Fund is not made on 

the behalf of Respondent because this institution does not have the power to represent 

the State. 

57. In Saluka Investments BV (The Netherlands) v The Czech Republic, the Tribunal 

held that Claimant could not reasonably rely on an assurance issued by the Minister of 

Finance, since the latter could not bind future government
40

. 

B. The State has a right and a duty to regulate in order to protect puclic health 

58. It is also generally agreed that the FET standard must be applied in a manner 

respectful of the legitimate right of sovereigns to exercise State authority in the public 

interest, balanced against the legitimate expectations of foreign investors to own and 

operate investments legally established in the territory of a Host State.
41

 

                                                 

40
 Saluka, para 351 

41
 Saluka paras. 299-307 
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59. The MAB Act and Ordinance are based on scientific discoveries and are thus non-

discriminatory and comply with reasonable proportionality. The MAB act’s scope is to 

prevent alcohol addiction and the Ordinance, based on HRI’s report, which is available 

to Claimant, has the sole purpose to warn the consumers on the negative effect that 

Reyhan has on health. 

60. Ruritania’s measures represented a proportionate response to the risks identified by 

the HRI report which necessitated the imposition of these measures. These decisions 

were taken with a rational connection between the stated objectives and legitimate 

scientific evidence, which are to be beyond doubt in this case. 

61. As was recognised by the CMS Tribunal, the fair and equitable treatment standard is 

an objective, not subjective
42

 one. Breach of the standard is “unrelated to whether 

Respondent has had any deliberate intention or bad faith in adopting the measures in 

question”
43

. 

62. The right to regulate in the public interest, including for reasons of public health, 

needs no affirmation in an investment treaty to render it applicable. The State is 

mandated to protect public health and is entrusted with the regulation of all matters 

related to it. 

63. Ruritania has an international obligation to improve the protection of the public 

health. According to article Article 12 of the International Covenant on Economic, 

Social and Cultural Rights, The States Parties recognize the right of everyone to the 

enjoyment of the highest attainable standard of physical and mental health. 

64. An important component of this duty is also to legislate against marketing and 

promotional activities by alcohol companies that have the effect of masking these risks. 

65. The studies
44

 conducted by the World Health Organization (“WHO”), the directing 

and coordinating authority for health within the United Nations system, showed that the 

hazardous and harmful use of alcohol has become one of the most important risks to 

                                                 

42
 CMS v. Argentina ¶ 280 

43
 ibidem 

44
 World Health Report 2002: Reducing Risks, Promoting Healthy Life 
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health: “it is the leading risk factor in developing countries with low mortality rates and 

ranks third in developed countries.” 

66. Moreover, the World Health Assembly adopted several resolutions 
45

 that call on 

WHO to intensify international collaboration in reducing public health problems caused 

by the harmful use of alcohol. It thus requests Member States: “to develop, implement 

and evaluate effective strategies and programmes for reducing the negative health and 

social consequences of harmful use of alcohol”. Member States have a primary 

responsibility for formulating, implementing, monitoring and evaluating public policies 

to reduce the harmful use of alcohol. Such policies require a wide range of public 

health-oriented strategies for prevention and treatment. 

67. In addition to the resolutions, a global strategy developed by WHO in close 

collaboration with Member States provides a portfolio of policy options and 

interventions for implementation at national level with the goal to reduce the harmful 

use of alcohol worldwide. The resolution endorses the strategy and urges countries to 

complement and support national responses to public health problems caused by the 

harmful use of alcohol. 

68. The WHA resolution 64.13 was adopted on 21 may 2010 and was a consequence of 

the Report of the WHO regarding the strategies to implement in order to reduce the 

harmful use of alcohol. This report contains a series of measures that the States are 

urged to translate in their national legislation in order to contribute to the diminution of 

the harmful consumption of alcohol and to the prevention of the negative effects related 

to it. 

69. The MBA Act is a response to this report and it is part of the global action aimed at 

promoting a healthy lifestyle. The main points incorporated in the act refer to the 

availability of the alcohol (2) and on the marketing and promotion of alcoholic 

measures. Furthermore, since 1992, Ruritanian laws focused on creating a legal climate 

that would preclude the abusive consumption of alcohol. The sale of alcoholic 

beverages to persons under 21 was prohibited as well as claims of positive health effects 
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of alcohol. Also, general laws prohibiting deceptive marketing practices and regulating 

labelling of beverages apply to alcoholic beverages.
46

 

1. Availability of alcohol
47

 

70. The WHO report emphasises that public health strategies that regulate the 

commercial or public availability of alcohol through laws, policies, and programmes 

contribute to the reduction of the general level of harmful use of alcohol. 

71. The States are encouraged to regulating the number and location of on-premise and 

off-premise alcohol outlets, to regulate the days and hours of retail sales, the retail sales 

in certain places or during special events, to adopt policies to prevent sales to 

intoxicated persons and those below the legal age and to set policies regarding drinking 

in public places or at official public agencies’ activities and functions. 

72. The MAB Act focuses on creating a legal environment that meets the international 

requirements. It prohibits the serving of beer at sport facilities, outdoors and at any 

place from 9 pm till 9 am in order to contribute to the changing of social behaviour that 

promotes harmful use of alcohol. 

2. Marketing and promoting of alcoholic beverages
48

 

73. Another measure stated in the report is reduction of the impact of marketing, 

particularly on young people and adolescents. Alcohol is marketed through increasingly 

sophisticated advertising and promotion techniques, including linking alcohol brands to 

sports and cultural activities, that only encourages and attract alcohol consumption. 

74. States are thus advised to regulate the content and the volume of marketing, the 

sponsorship activities that promote alcoholic beverages, to restrict or ban promotions in 

connection with activities targeting young people;  

75. In accordance with these instructions, the MAB Act has restricted the marketing of 

alcoholic beverages on television and at sporting events and has regulated the packaging 
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requirement of the beer bottles. These measures are also aimed at avoiding the 

association of alcohol consumtion with a healthy lifestyle. 

76. Moreover, the very fact that CAM has launched this claim demonstrates its 

perception of the effectiveness of the measures at issue. 

C. Respondent’s measures are in accordance with its obligations based on TRIPS 

77. In addition, TRIPS expressly grants countries the right to pursue public health 

measures in relation to Intellectual Property Rights obligations. Article 8.1 from TRIPS 

stipulates that “members may, in formulating or amending their laws and regulations, 

adopt measures necessary to protect public health”. 

78. The MBA Act and the Ordinance do not infringe the intellectual property right of 

Claimant; they only regulate the marketing and labelling procedures in order to warn the 

consumers of the harmful effect of the consumption of these substances. The 

information of the public is the first step for the prevention of abusive conducts 

regarding alcohol or any other harmful substance. The visual impact of the products 

contributes to the attraction of the public to an abusive consumption therefore the state 

holds a responsibility to reduce this impact in order to protect public health. 

II. RURITANIA DID NOT EXPROPRIATE CAM’S INVESTMENT 

A. MAB measures are legitimate and justified by public health 

79. It is undisputed, as the report of the WHO states, that “Health problems from 

dangerous alcohol use arise in the form of acute and chronic conditions, and adverse 

social consequences are common when they are associated with alcohol 

consumption”.
49

 

80. Moreover, on 19 September 2011, the United Nations General Assembly adopted a 

Resolution emphasizing that “the global burden and threat of non communicable 
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diseases constitutes one of the major challenges for development in the twenty-first 

century, which undermines social and economic development throughout the world”
50

. 

81. Under these circumstances, Claimant’s arguments cannot be uphold, because 

Ruritania acted in its sovereign right to regulate. The MAB did not institute neither 

expropriatory, nor arbitrary or discriminatory measures for CAM. The ordinance was 

adopted on a scientific basis, the HRI report and had as objectives on one hand, to 

protect the ruritanian nationals from the dangerous effects of Reyhan, and  on the other 

hand, to reduce the aggressive marketing of alcohol. Art. 3 of the BIT mentions that 

measures taken for the public security, which implies public health, are a separate 

category and “shall not be deemed treatment less favourable, arbitrary or 

discriminatory”. 

82. Moreover, as it has been stated in the doctrine, non precluded measures in the 

domain of public health are most likely to be sustained and objectively proved
51

. On this 

purpose, there have been established, by different international organizations and 

tribunals different criteria. We consider that the measures adopted by Ruritania comply 

with the criteria set by the WTO
52

, for example: the measures are based on scientific 

evidence (the HRI report) and there is a link between the risk assesement and the 

measure adopted to countervail it – reducing the aggressive marketing of beer, 

especially with Reyhan, shall lead to a decrease in beer consumption, and, as a result, to 

lower risk of severe cardiac diseases.  

83. Concerning the trustworthiness of the report presented by HRI, we put Claimant at 

the strict proof of its allegations. HRI is an independent research institute, in the domain 

of health; the fact that is government-funded does not impede on its objectivity. On the 

contrary, it is a proof that the government is preoccupied by the public health, sustaining 
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research activity and adopting a cautious approach based on prevention, rather than 

countervailing.  

As it has been uphold in the doctrine, we consider that in our case, Ruritania took 

regulatory measures to protect public health, the MAB being rationally related to 

respected scientific evidence, the risks and costs of such actions under the BIT shifting 

from the state to CAM, as alleged investor
53

.   

84. What is more, Ruritania’s statements are sustained by awards given in the sense of 

excluding the non-discriminatory regulatory actions for a public purpose from the scope 

of compensable regulatory takings
54

. 

B. The alleged substantial deprivation of property is artificially invoked by 

Claimant 

85. We maintain that the standard of “substantial deprivation”, invoked in bad faith by 

Claimant, has not been met, as Claimant failed to prove that it “will not be able to use, 

enjoy or dispose of the property”
55

. The government is ostensibly regulating to protect 

the public from harms
56

 arising from the negative effects of alcohol in general, and of an 

ingredient, Reyhan, in relation to which studies have been developed, in particular.  

86. As it is acknowledged, this is the type of business risk that an investor takes when 

investing. As the tribunal correctly remarked in Feldman
57

, “not every business problem 

experienced by a foreign investor is an expropriation, or a denial of due process or fair 

and equitable treatment”. Consistently with the Azinian
58

 tribunal’s observation “it is a 

fact of life everywhere that individuals may be disappointed in their dealing with public 

authorities”. Respondent therefore purports that the State, in its exercise of regulatory 
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power, may change the laws and regulations in response to changing political and social 

circumstances.  

87. It is blatantly obvious that during an economical cycle, loss of sales can occur due to 

various causes; Claimant assumed a risk when entering in the business. 

88. Per a contrario, an expropriation occurs if the interference is substantial and deprives 

the investor of all or most of the benefits of the investment permanently or at least for a 

substantial period of time
59

, none of these two conditions being accomplished in the 

case. It cannot be stated that the measures affected CAM’s rights in such a substantial 

way, constituting a total deprivation of its rights, assets and profits, in order that any 

form of exploitation thereof has disappeared
60

. 

89. Claimant has not been substantially deprived of any right; neither the interference of 

the regulatory measures was so restrictive that an expropriation could be sustained in 

good faith
61

.  

90. As a result, the deprivation alleged by CAM is not a genuine one, but a speculation 

intended to artificially obtain an unjustified compensation.  

C. CAM exerts full control over the investemenent 

91. Several international arbitral decisions suggest that continued control of an 

enterprise by the investor goes against a finding that an indirect expropriation has 

occurred. The requirement of a "total" or "substantial" deprivation led these tribunals to 

deny the existence of an expropriation where the investor had retained control over the 

overall investment, even though it had been deprived of specific rights.
62

 

92. For example, the ICSID tribunal in CMS
63

 found that the numerous governmental 

measures did not amount to such a "substantial deprivation" and so did not constitute an 

indirect expropriation. The tribunal stressed that "the investor is in control of the 
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investment; the Government does not manage the day-to-day operations of the 

company; and the investor has full ownership and control of the investment". Relating 

these criteria with the situation of CAM, we shall note that CAM is still in the control of 

its investment, being up to it how it would rearrange its investment to comply with the 

regulatory measures. Nor the Government of Ruritania get involved, directly or 

indirectly in the current management of the company, imposing certain actions or 

decisions. Furthermore, CAM has full ownership of his intellectual property rights, that 

represent a considerable value and of which Claimant can still make use, despite the 

limitations.  

93. It is important to note that the property right is not an absolute right, the State can 

limitate it if necessary for public purposes, such as, in the case at hand, the public 

health. It is a risk assumed by each business-owner that an investment, which is a 

“venture” in all the meanings of the word may succeed or may not succeed, even 

independently of the restrictions that a state imposes for the protection of its citizens. 

 

III. CAM IS NOT ENTITLED TO MORAL DAMAGES FOR THE ARREST 

OF ITS EXECUTIVES  

94. On 1 December 2011, the Prosecutor’s Office of Ruritania commenced investigation 

against Messrs Goodfellow and Straw, executives of FBI and Contifica Group. Taking 

into consideration the serious allegations that were brought against the executives, the 

immediate procedure was requested. However, the procedure against the two executives 

does not bind the company at all. Therefore, since the rights of such individuals are 

personal and distinct from those of CAM, the Claimant is not entitled to claim moral 

damages. 

95. Even where an act directed at an individual had been established as being in breach 

of his personal rights, a claimant would still have to show a connection between such 

conduct and conduct directed at the investor or its investment in order to establish a BIT 

breach. 

96. In the Rompetrol Group NV v Romania  award, it is provided guidance as to the 

requirements to be satisfied for a successful treaty claim arising from State conduct 

against individual company officers rather than the claimant investor itself. In this case 

law, the investor claimed, inter alia, “that the arrest, detention, criminal investigations 
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and wire-tapping of its directors constituted State-sponsored harassment that breached 

BIT guarantees enjoyed by its investment”. The Tribunal held however “that the State 

conduct directed against the company officers had to have a sufficiently close link to the 

investment or investor to fall within the zone of the treaty’s protection (A) and therefore 

CAM’s claim for moral damages is unsubstantial and exceeds the standards of 

protection guaranteed by the BIT (B)”. 

A.  A requisite link between State conduct against individuals and the 

investor 

97. As it is emphasized in Rompetrol case, the individuals are not claimants under the 

BIT and their rights were personal and distinct from those of the company. As such, 

even if the alleged State-sponsored harassment of the individuals through an unlawful 

criminal investigation had breached the individuals’ personal rights, Rompetrol had to 

show that there was a connection between the State’s conduct against the individuals 

and State conduct against the investment itself in order for that conduct to qualify as a 

violation of the BIT protections. In the case at hand, this criterion fails to be fulfilled by 

Claimant’s allegations, they can “stand or fall” by whether it is able to make out its 

claim that the criminal investigations have breached the rights of CAM itself.  

98. Following the structure of the Tribunal’s award in Rompetrol, which concluded that 

three kinds of actions could fall within the area of protection under the BIT: “(1) actions 

against the investor itself (or its investment); (2) action against the investor’s executives 

for their activity on behalf of the investor; and (3) action against the executives 

personally but with the intent to harm the investor”, arguments shall be presented to 

sustain Respondents ‘allegations. 

1. No actions against the investor itself (or its investment) 

99. It is the judicial organ that requested such an investigation, taking into accounts the 

general principles and values of the state in order to make justice. As the Prosecutor 

itself declared, we “will not let people responsible for corruption escape investigation.” 

Therefore, it is obviously that the sole purpose is to clarify the allegations brought to the 

two persons and not to the investor itself. Not to mention that, Claimant failed to submit 

proof that there were taken any particular actions against the investor itself. 

2. No action against the investor’s executives for their 

activity on behalf of the investor 
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100. In perhaps the clearest example of conduct that lacked sufficient connection to 

the investment, the Tribunal found that whilst the wire-tapping by the Romanian 

Intelligence Service had been devoid of the necessary threat to national security and that 

Mr Patriciu’s personal rights of privacy had been affected, there had been no harm to his 

business activities . Similar to the case mentioned, the Claimant failed to submit any 

proofs that there was any connection between the business-related attributions of the 

two executives and the criminal procedures developed in good faith by the police 

officers.  

3. No action against the executives personally but with the 

intent to harm the investor 

101. Moreover, in order to make responsible the state, in such situations the pattern 

must be sufficiently serious and persistent that the interests of the investor must be 

affected; and there must be a failure by the State to pay adequate regard to how those 

interests ought to be duly protected. In the present case, Claimant failed to proof that the 

investigation was either persistent, lasting couple of months or conducted with bad faith 

by the State. 

B. CAM’s claim for moral damages is unsubstantial and exceeds the 

standards of protection guaranteed by the BIT 

102. Taking into account all the above mentioned, CAM failed to show that 

Ruritania’s breach of the BIT guarantees had caused any actual economic loss and 

failed on in its claim for moral damages. As noted by the Tribunal in Rompetrol case, 

“association with the management of a foreign investor or a foreign investment cannot 

serve to immunize individuals from the normal operation of the criminal law”. 

IV. LOSSES FROM CAM’S SUBSIDIARIES DO NOT CONSTITUTE A 

RECOVERABLE ITEM OF DAMAGES. 

103.  FBI was first purchased by Contifica Spirits, a fully-owned subsidiary of the 

parent company of the Contifica Group, Contifica Entreprises Plc. Subsequently, FBI 

was also integrated into the Contifica group’s global procurement network with 

various subsidiaries of the group supplying bottles, aluminium cans, yeast, hops and 

barley to FBI. (SoC para. 8) Still, on March 2010, as part of the intra-group 

restructuring the shares in FBI were transferred from Contifica Spirits to Claimant.  
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104. The damages claimed by CAM regarding the loss of sales of the subsidiaries 

located outside of Ruritania are groundless. Distorting the factual situation Claimant 

fails to prove that the activities of the subsidiary amount to an investment (A), and 

consequently, CAM is not entitled to claim for compensation based on losses incurring 

to its subsidiaries (B). Moreover, in accordance with the privity principle, a person 

cannot acquire rights or be subject to liabilities arising under a contract to which is not a 

party. (C) 

A.  The activities of the subsidiaries are not an “investment” in the meaning 

of the BIT 

105. Claimant fails to fulfil Article 1 paragraph 1 (c) of the BIT for claims to money 

created for an economic value providing materials are no more less than a commercial 

transaction. By consequence, “loss of sales” is not an “investment” under Article 1 of 

the BIT
64

. Thus, the present Tribunal does not have jurisdiction over the proposed 

claim.  

106. The investment itself made by CAM was always protected under the BIT and 

no damage was caused by Respondent. But, “those sales are not part of the Claimant’s 

purported “investment” in Ruritania and thus should not be recoverable
65

.” 

Furthermore, Claimant’s decision to suspend a part of its own business was not caused 

by any mandatory legislation taken by the Respondent. Thus, there is no liability 

whatsoever to Respondent to compensate for Claimant’s loss of sales nor in or outside 

of Respondent’s jurisdiction.  

B. Claimant is not entitled to claim for compensation based on losses incurring to its 

subsidiaries 

107. In order to be recoverable, damages must be established with reasonable 

certainty. In other words, damages which are speculative, remote, imaginary, 

contingent, or merely possible cannot be recovered.
66

 Such claim by Claimant is 

considered as too remote to be compensable since Claimant’s relationship with 
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subsidiaries is merely a commercial transaction and is excluded from the protection of 

the BIT.  

108. Not to mention that, there is an independent accounting of CAM’s subsidiaries, 

being separate legal entities. With different object of activities, different accounting, 

hence, the damages suffered by Claimant’s subsidiaries are uncompressible. 

C. Respondent fulfilled its contractual obligations 

109.  The privity theory of contracts
67

 provides that a contract cannot confer rights 

or impose obligations arising under it on any person or agent except the parties to it. 

The premise is that only parties to contracts should be able to sue to enforce their rights 

or claim damages as such. The Respondent never deprived CAM from exercising his 

rights in accordance with the investment. CAM’s subsidiaries are only suppliers that 

could have been any other companies, not necessarily part of the Group. Hence, it is not 

the obligation of the Respondent to take note of their loss.  

110. Moreover, in accordance with the same theory only two types of damages are 

reparable: those that are in the contract and those in relation to its breach, none being 

the case.
68

 In accordance with the above mentioned, it is useful to restate below that 

CAM simply distorted the factual situation claiming non contractual damages. 

 

111. To conclude the above mentioned, Respondent “does not consider it proper or 

fruitful to address the matters of quantum of damages at this stage. Suffice it to note that 

the amount of damages claimed by CAM is grossly exaggerated and unsubstantiated.”
69
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V. STATEMENT OF CONCLUSION 

 

112. Respondent respectfully request the Arbitral Tribunal to: 

1. Dismiss CAM’s claims for lack of jurisdiction in their 

entirety; 

2. Declare CAM’s claims inadmissible; 

3. If overpassed the procedural stage of jurisdiction and 

admissibility, dismiss CAM’s requests as unsubstantiated, 

raised artificially and in bad faith; 

4. Dismiss CAM’s claim for moral damages; 

5. Dismiss CAM’s claims for damages for loss of sales of 

subsidiaries located outside Ruritania. 


