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INTRODUCTION

1. The present memorial of the Republic of Ruritania (hereinafter "Ruritania", or 

"Respondent") responds to the statement of claim submitted by Contifica 

Asset Management Corporation (hereinafter as "Contifica", or "Claimant") in a 

dispute concerning Ruritania's  alleged breach of its obligations under the 

Treaty for the Mutual Promotion and Protection of Foreign Investment 

between the State of Cronos and the Republic of Ruritania dated 15 March 

1997, enclosed to the statement of claim as an Exhibit 1 (hereinafter as the 

“BIT”).

2. The Respondent is  represented by the Team Simma. All correspondence 

addressed to the Respondent shall therefore be delivered for the attention of 

the Team Simma.
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STATEMENT OF FACTS

3. In the beginning of 2008 the State Property Fund of Ruritania (the "The 

Fund") decided to sell the Freecity Breweries Inc. (hereinafter “FBI”) to a 

private investor. FBI is Ruritanian's traditional brewery, which produces 

number of different brands of beer. One of them happens to be so called the 

"FREEBREW", differing from the rest of the brands by its Reyhan1 flavor. 

4. In a following international public tender, five companies submitted their 

bids, including Contifica Spirits S.p.A. (“Contifica Spirits”), which is a fully 

owned subsidiary of Contifica Enterprises Plc2. 

5. Contifica Spirits was declared the winner of the tender and have consequently 

entered into a share purchase agreement (further referred to as  the "SP 

Agreement") providing for the acquisition of all shares in the FBI for USD 

300,000,000. The SP Agreement was concluded between Contifica Spirits and 

The Fund.

6. In the beginning of 2010, parliament elections took place in Ruritania.  The 

Majority in Ruritanian parliament has been taken by the "New Way" party, well 

known for its strict attitude towards alcohol, its marketing and sale.

7. Two months after the elections, during preparation of new Marketing of 

Alcohol legislation, sudden restructuring took place in Contifica group. The 

shares in FBI as well as all related IP rights were transferred to the Claimant 

(another member of the Contifica group) for USD 5,000. Claimant, in contrast 
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incorporated in Prosperia. The Claimant, as well as  Contifica Spirits are members of the Contifica 
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to the Contifica Spirits, is  a company incorporated in Cronos, which has 

entered into a bilateral agreement protecting foreign investments with the 

Respondent. 

8. After this restructuring, on November 2010, the new laws protecting citizens 

from extensive alcohol marketing have been passed. The main purpose and 

motivation of the Parliament to adopt the Regulation of Sale and Marketing of 

Alcoholic Beverages Act (“MAB”) was to protect public health and set strict 

rules  for marketing competition of different alcohol beverages producers. 

Among other measures, strict rules for TV spots were set, selling of alcohol 

beverages  was restricted to certain time and certain places and, finally, the 

packaging rules for all alcohol beverages were unified. 

9. On June 15 of the following year, the final report (herein as the "Report") of 

Human Health Research Institute revealed that Reyhan may cause cardiac 

complications. The report was based on a long-term research analyzing group 

of 150 people. Although the Ministry of Health and Social security did receive 

an interim report pointing to similar outcome, it decided to persist and finish 

the research before jumping to hasty scientific conclusions. Right after 

receiving the final report with conclusive and comprehensive results, the 

Ministry, as any prudent governmental body would, warned citizens about 

possible health risk ordering producers to label all their Reyhan products.

10. As the Respondent could not agree with views provided in Claimant's 

Statement of Claim, he herby submits  this Memorial ("The Memorial") 

explaining his position towards the alleged BIT violation.
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SUMMARY OF CLAIMANT'S ARGUMENTS

11. The Claimant does not fall within the definition of an Investment. This shall 

be concluded based on two main important reasons: (1) the alleged investment 

was not conducted with intention of the Claimant to profit from it and 

subsequently does not fulfill requirement of economic materialization 

required by the BIT and (2) the alleged act of investing was not done in good 

faith as requested by the law. As a result, the Claimant shall not be considered 

as an Investor within the terms of the  BIT and is not entitled to submit his 

claim.

12. Ignorance of the Dispute resolution clause contained within the SP 

Agreement causes inadmissibility of the Claim. The Respondent believes that 

although the Claimant chose to apply the BIT dispute resolution clause, the 

clause contained in the SP Agreement prevents this Tribunal from deciding on 

the merits. The BIT clause shall be overridden as (1) the SP Agreement clause 

is  lex specialis and lex posterior, (2) the Respondent would be otherwise forced 

to dishonor his obligations given under the SP Agreement, and (3) the 

application of the BIT dispute resolution clause would lead to unjust and 

unreasonable outcome.

13. Measures adopted by Ruritania shall not be considered expropriatory. The 

Respondent shall disprove the alleged expropriation on the basis that: (1) the 

Respondent’s actions had no expropriatory character, (2) no property transfer 

or property gain by Ruritania occured, (3) the Respondent claims the BIT only 

covers interference with property rights, not value as is  alleged by the 

Claimant, (4) expropriation of trade dress is ruled out on the grounds of 
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intellectual property being negative rights, and the alleged trademark 

expropriation fell into the scope of public policy.

14. Measures of Ruritania upheld the conditions set be the BIT. The Respondent 

will show that he honoured the fair and equitable treatment standard by 

providing reasonably stable legislative, political and commercial environment, 

the measures were well justified by their aim to achieve satisfactory situation 

in public health, they were proportional to their aim and did not interfere 

Claimant’s property rights unjustly and the Respondent did not breach his 

duty to provide full protection and security to the Claimant’s assets.

15. The adopted measures were covered by the emergency clause. The 

emergency clause in Art. 3(2) of the BIT allows measures not to fulfill criteria 

in Art. 3(1) of the BIT if they are enacted to ensure Public Security. The 

Respondent argues that all measures were designed to protect the public.

16. Conditions of the Umbrella Clause are not met. The alleged breach of 

guarantee given under the SP Agreement shall not be considered as the 

breach of the BIT, as (1) the Fund is not entitled to enter into obligations 

eligible to be elevated to the BIT level, (2) the claimed alleged wrongdoing 

shall not be considered as an obligation in terms of the Umbrella Clause, and 

finally (3) the facts  of the case does not imply any wrongdoing on side of 

Ruritania.
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ARGUMENTS FOR RESPONDENT - PROCEDURE

I. CLAIMANT DOES NOT FALL WITHIN THE DEFINITION OF AN 
INVESTOR PURSUANT TO ARTICLE 1 OF THE BIT

17. The Respondent shall now establish that the acquisition of the FBI was done 

with general purpose to gain jurisdiction of this tribunal under the BIT.  The 

Respondent will show that according to the applicable law, FBI shall not be 

considered as an Investment as: (1) it does not fulfill requirement of economic 

materialization laid down by BIT and (2) alleged act of investing was not 

conducted in good faith as requested by the law. Consequently, the Claimant 

shall not be considered an Investor and therefore he lacks the entitlement for 

submission of this claim.

A. The BIT definition of an Investment requires expectation of profit

18. Under Article 1 of BIT “(...) Investment means every asset which is directly or 

indirectly invested (...) “. Asset in order to become an Investment under the BIT 

has to be invested first. Hence, by definition laid down by the BIT a mere asset 

without being invested shall not be considered as an Investment as the BIT 

itself distinguishes between the two concepts using the verb “to invest”.

19. As both Ruritania and Cronos are bound by Vienna Convention3  (hereinafter  

“Vienna Convention”), the BIT shall be given an ordinary meaning.4 

According to the dictionary of English5 the verb invest means “(to) put (money) 

into financial schemes, shares, property, or a commercial venture with the expectation 

of achieving a profit (...) (to) devote to a particular undertaking with the expectation 

of a worthwhile result”. Under the ordinary meaning of an Investment, one has 
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to intend to gain profit from an asset. Only after that the asset shall be deemed 

as an Investment under ordinary meaning of the term. Mere acquisition of an 

asset does not satisfy the definition of the term investment as it lacks any 

expectation of profit.  

20. Several authorities in support this  conclusion drawn from the ordinary 

meaning of verb “to invest”. Zachary Douglas emphasizes  the economic 

materialization requirement which is apparent from the aforementioned 

definition of an investment when he defines Foreign Investment as “(...) 

transfer of resources into the economy of the host state and the assumption of risk in 

expectation of a commercial return (...)”6. It is clear from the definition that an 

Investment requires both formal and material criteria to be jointly fulfilled. 

Otherwise one could come to an absurd conclusion that e. g. a metro ticket 

could be qualified as claim to performance7  and therefore a potential 

investment under Art. 1 Sec. 1 c) of the BIT.  It is exactly the expectation of 

commercial return which the potential investor lacks when purchasing a 

metro ticket. In other words, although the ticket purchase formally fulfills all 

other criteria laid down by the BIT, it fails to meet the economic 

materialization criterion. As a result, the BIT uses word “invested”  specifically 

to avoid such absurd outcomes. It narrows otherwise extremely wide term 

“asset”. A similar approach is approved by other authorities as well.8 

21. The issue is even more striking from comparative point of view. As required by 

The Vienna Convention and concluded e.g. by Petrobart v. Kyrgyz Republic 
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Tribunal “Ordinary language investment is often understood as being capital or 

property used as a financial basis for a company or a business activity with the aim to 

produce revenue or income wider definitions are frequently found in treaties on the 

protection of investments”.9   The BIT itself is therefore essential to interpret the 

term “investment”. By comparing the BIT to others we will discover that the 

majority of BITs contain open ended phrase,10  stating that investment means 

“every kind of asset” or “any kind of asset”, and is followed by an illustrative 

list of categories  of assets, interest and rights.11 The opposite approach counts 

with additional general requirements for the term investment12. Although the 

BIT does not exhaustive list of what constitutes  an “investment”, it is clear that 

the parties intended to differ from the broadly used plain definition “every 

kind of asset”. The Respondent argues that textual expression of the BIT shall 

be observed. The economic materialization criterion shall thus be required.

22. The question we must ask therefore stands - Was the acquisition of FBI by the 

Claimant motivated by expectation of commercial profit? Negative answer to 

would mean that FBI is a mere asset which is not eligible to be an Investment  

under the BIT. 

B. The Claimant's primary motivation was not to achieve commercial profit

23. The following paragraphs will demonstrate that circumstances of the case 

suggest that the acquisition of FBI was not motivated by gaining profit and 

that FBI is not an Investment pursuant to the BIT. 
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24. Firstly, resulting from the Memorandum, the primary issue to be resolved by 

the restructuring was to secure “further protection of Contifica group”. While 

other aspects were discussed (taxes, dividends, royalty payments), they were 

merely added as other aspects  to the principal “further protection” criterion.13 

Respondent thus argues that if there was not a need for “further protection”, 

the transaction would not have happened. Otherwise, the executives  could 

have tried to compromise between all criteria which, according to the 

Memorandum, did not happen. 

25. Furthermore, the executives  were satisfied only with “acceptable rates”. This 

acceptability was also evaluated strictly among jurisdictions fulfilling the 

“further protection” criterion. Moreover, there is no evident request by the 

executives that the rates should be more favourable than in the previous 

jurisdiction. If we use the aforementioned metro ticket example as an 

illustration of the point, we see the real intention behind purchasing the 

metro ticket - to get a ride. If there was a possibility to gain this ticket under 

more favourable conditions (e.g. student discount, group discount, or offer by 

a different provider) and the customer would use this opportunity, it would 

still not make him an investor. Applying this to the present case, the intention 

of the Claimant was to gain “further protection”. Examining other criteria 

giving the transaction more business sense while gaining “further protection” 

does not make the Claimant an investor either.

26. Secondly, it is apparent from the Memorandum, that the speed of transaction 

was crucial14. This was the main reason for restructuring under existing 
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corporate structure.15  The speed factor even prevailed over the possibility of 

finding more business-friendly jurisdiction as according to the Memorandum, 

the executives demanded just “acceptable rates” of taxes, dividends and royalty 

payments.

27. Notwithstanding previously argued the Respondent is  not asserting that speed 

of transaction and presence of the Group entity could not be economically 

valid reasons. However, the subsequent events did not provide any other 

explanation  for the Claimant's  action than an urgent need to gain investment 

protection for Claimant's assets. Needless to say, this is not compatible with 

required intention to generate profit and it is lacking good faith.

28. Thirdly, the FBI was transferred for USD 5.000. This sum is approximately 

0,002% from than previous purchase price (USD 300.000.000) and even less 

compared to the sought relief. This  is symptomatic for “transaction for 

appearance’s sake” which means that the real purpose of the purchase was not 

the transaction itself.

29. From the previously argued, the Respondent claims the transaction was not 

conducted in order to achieve economic profit.

30. As was demonstrated by the Respondent and supported by a number of 

authorities, an asset in order to fall within a definition of Investment in Art. 1 

of the BIT has to be invested with the intention to gain economic profit. The 

Respondent claims that the facts implicate that Claimant does not meet this 

requirement. Hence, pursuant to Art. 3(3) of the BIT, the Claimant does not fall 
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within the definition of an Investor as  he does not own, possess, or hold an 

Investment and eventually shall not be entitled to submit the Claim under 

Art. 8 of the BIT. The Respondent therefore asks the Tribunal not to assert 

jurisdiction over the Claimant’s case.

C. The BIT requires an Investment to be done in a good faith

31. It is  broadly accepted, that general principles of law are recognized as  one of 

the sources of International Investment Law16. Among them, good faith 

provides an important tool providing counterbalance to applicable norms 

when strictly formal interpretation would lead to absurd or unreasonable 

outcomes.17  The correct interpretation of international treaty could therefore 

not fully correspond to its textual expression18. 

32. As previously stated, Vienna Convention applies in the present case. Under 

this Convention, performance and interpretation of BIT provisions shall be 

done in good faith19.

33. The legal conclusion stipulated above may be supported by similar stances of 

international investment tribunals, specifically in Phoenix v. Czech Republic and 

Mobil v. Venezuela. Even though the facts of these cases are to an extent 

distinguishable, they contain several important arguments  which should be 

applied in the present case. As for the Phoenix case, its tribunal asserted that  

the whole operation was not an economic investment, but simply an asset 
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rearrangement within a family whose main purpose was to gain access to 

ICSID jurisdiction20. On those grounds it held that the transaction constituted 

a breach of good faith. Tribunal concluded that "(A)t first sight the operation of 

Phoenix appeared to be an investment, (...) the facts under scrutiny demonstrated 

evidence of the abuse of rights, which consisted of the creation of a legal fiction in 

order to gain access to an international arbitration, and that the investment therefore 

lacked jurisdiction due to the fact that it did not qualify as a protected investment."21 

The Phoenix Tribunal subsequently followed by the Mobil Tribunal22 therefore 

set general condition for establishing an investments - to be done bona fide. 

34. Apart from contradiction with the good faith principle itself, it is important to 

examine whether performance under the BIT does not contradict the purpose 

of the BIT. Doctrine concluded that such performance shall be considered as a 

breach of good faith principle as well.23

35. To summarize, an investment in order to fall within the definition scope under 

the BIT and to fulfill the criteria laid down by Vienna Convention (1.) shall be 

done in a good faith and (2.) shall not contradict the purpose of the BIT.
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D. The alleged investment was not done bona fide

36. The Respondent will now provide Facts implying that alleged Investment does 

not meet the criteria concluded afore - the good faith of an Investor and 

compliance with purpose of the BIT.

37. Firstly, the decision on planned restructuring was adopted barely one month 

after the elections in Ruritania. One does not need to be a political analyst to 

predict forthcoming alcohol regulation to be passed after the parliament is 

predominantly occupied by the party whose program consisted of toughly 

regulating alcohol.The decision on restructuring was thus executed already 

with direct knowledge that an anti-alcohol legislation is about to be passed.

38. Secondly, as has been already proved afore, the Claimant's motivation for 

acquiring FBI was to secure “further protection of Contifica group”, as was 

expressly stated in the Memorandum24. At the time of drawing the 

Memorandum there was a direct knowledge of upcoming anti-alcohol 

legislation and subsequently the Claimant was keen on getting more 

protection. The subsequent events do not point to anything else than seeking 

protection from the planned legislation. This consequently implies that the 

Claimant sought investment protection under the BIT.  

39. Thirdly, it is apparent from the Memorandum, that the speed of transaction 

was important.25  Later events  (MAB act, Statement of Claim) indicate that 

reason for restructuring was, once again, solely to gain possibility to seek the 

international investment protection. Also no event after the restructuring 

would provide us different justification for the restructuring.
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40. Fourthly, The FBI was transferred for USD 5.000. As argued afore, the price 

together with speed of the transaction persuades the Claimant that whole 

purchase of FBI was only for appearance’s sake and the real purpose of the 

purchase was not the transaction itself. This does not collide with previous 

conclusions of investment protection being the real aim of the transaction.

41. Fifthly, incorporating in Cronos, unlike in Posteriana (country where Contifica 

Spirits is incorporated), or in Prosperia (country where Contifica Group 

parent company is incorporated), actually provides further protection to 

entities investing in Ruritania. This further protection is secured by the BIT. 

42. To summarize, the FBI has been transferred to the Claimant with transferor's 

and transferee's knowledge of forthcoming harmful legislation to be passed 

soon. Ultimate criteria for choosing Cronos were a need for “further 

protection of the Group” and speed of transaction, while other criteria (tax 

rates, dividends, royalty payments and presence of the Group) were 

disregarded. Furthermore, Cronos provides “further protection” to the Group 

compared to Posteriana - the BIT. Lastly, the FBI was transferred for mere 2 

thousandths of its previous purchase price.

43. Currently, it is the Claimant who initiated these proceedings to demand 

protection against inter alia MAB Act - the Act which existence was 

predictable before the restructuring. Based on all the aforementioned aspects 

and subsequent events, the Respondent claims that whole transaction was not 

executed in order to gain economic profit and the sole purpose of 

restructuring was to gain access to this Tribunal.
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44. What are the outcomes of this conclusion? Typical example of failing to 

comply with the good faith requirement is determination of an abusive treaty 

shopping. This was also subject of the previously quoted Phoenix and Mobil 

cases. Both in Phoenix and in our case the facts concluded that restructuring 

was a mere tool to gain jurisdiction and not investment in material sense. 

However, there are several differences to our case. Firstly, in Phoenix, the 

investor intended to turn national dispute into an international one whereas 

current case is about the Claimant intending to turn assets into an 

investment. From reasoning of the Phoenix case, conclusion this is a mere 

formality. The important aspect same for both cases is  an effort to vindicate 

protection otherwise provided by investment law upon artificially induced 

situation. This is  in fact essential reason why the Tribunal came to conclusion 

that such actions shall not be prohibited. The legal conclusions brought by 

Phoenix tribunal (stated above) shall thus apply in present case as well.

45. Contrary to that, in Mobil, the tribunal approved restructuring action as a 

legitimate one.  However, this conclusion was based on evidence implying that 

treaty shopping was not the only purpose of transaction. Different result was 

based on two important situations. First, there were further contributions to 

the investment after restructuring26  and second the restructuring had been 

duly communicated with Venezuela's authorities.27  Although these 

circumstances  are not foreseen, or required by text of respective BIT 

provisions (neither in current case, nor in Mobil), they are important to 

determine good faith required to establish existence of an Investment. 
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However, no similar circumstances pointing to Claimant's good faith could be 

found. Otherwise, the Mobil Tribunal expressly confirmed the Phoenix 

conclusions and did not challenge them.28

46. There is no evidence to support any economic motivation for the 

restructuring. On the other hand, plenty of circumstances and later also 

specific actions of the Claimant lead us to conclusion that intention of 

Claimant when acquiring respective assets was not to invest in the terms of 

the BIT, but to fit into the definition of Investor and create legal fiction of an 

investment. It is  to conclude, that the subject matter of the SP Agreement 

does not constitute an Investment in the terms of the BIT and the dispute 

brought before the Tribunal is thus not within its jurisdiction.

E. The alleged Investment did not comply with purpose of the BIT

47. The main purpose of BITs in general is to ensure investment stability and to 

suppress unforeseeable externalities causing violation of property rights. To 

secure this, states waived part of their sovereignty in favour of various BIT 

obligations. In exchange, the host state profits as it is  more likely to attract 

investments. This is also the purpose of the BIT.29 

48. However what happened in the present case is in clear contradiction with the 

proclaimed purpose. The Claimant did not seek general protection from 

externalities. As alleged afore, the main incentive of the Claimant was to seek 

protection from already known and specific externality. The Claimant knew 
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specifically (1) about anti alcohol measures to be passed, (2) some general 

characteristics of the measures and (3) time of the measures implementation. 

The contours of the upcoming measures have therefore been relatively clear.   

49. The reason why this shall be deemed as contrary to the BIT purpose is the 

following. The scope of BITs is restricted ratione personae to investors who 

have nationality of the other contracting Party30. Inclusion into and exclusion 

from a treaty’s protection therefore rests on a state's will to enter, or not to 

enter into BITs. Although the Respondent understands that the right to enjoy 

property includes also the right to transfer this property, there shall be a point 

where otherwise legitimate action known as the treaty shopping31  becomes 

illegitimate abusive treaty shopping. Different approach would lead to absurd 

conclusion, that all BITs en bloc are redundant, as  any pre-existing non 

protected investment dispute could by simple relocation enjoy the best 

possible protection "on the market". As the purpose of the BIT is to protect an 

investment of Investors of a specific nation on a general basis, every 

transaction with a previous knowledge of specific situation to protect from 

shall be deemed as illegitimate one.

50. Accepting the Claimant's actions as legitimate ones enabling him to enjoy the 

procedural protection of the BIT would suppress the whole system of BITs. In 

the Claimant's world the investor simply cherry-picks the most appropriate 

jurisdiction, relocate and finally initiate arbitration proceedings. The BITs 

would no longer have significance and justification. Every state which have 

entered into single a BIT would be potentially obliged to provide protection 
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for every single foreign investment. This status is  manifest of contradiction 

with inter partes characteristics of international treaties. The Respondent thus 

asks the Tribunal to rule that it has no jurisdiction over the present case as the 

purpose of the BIT would not be honored.

II. IGNORANCE OF THE DISPUTE RESOLUTION CLAUSE IN SP 
AGREEMENT SHALL CAUSE INADMISSIBILITY OF THE CLAIM

51. This part of Respondent's memorandum will oppose the contractual based 

part of the Relief Sought by Claimant. The Respondent will establish, that 

although Claimant chose to apply the BIT dispute resolution clause 

(hereinafter as "DRC"), the clause contained in the SP Agreement prevents 

this Tribunal from deciding on the merits. 

52. The Respondent wishes to present this admissibility objection, alternatively, in 

case the Tribunal deems that the jurisdictional requirements are met. The 

Respondent, however, still argues the above claimed jurisdictional objections.  

A. The DRC in SP Agreement shall override the BIT DRC based on speciality 
and posteriority rule

52. The BIT and the SP Agreement establish a legal relation between the 

Claimant and the Respondent. Both documents contain provisions regarding a 

dispute resolution. As the Claimant claims both breach of the BIT and the SP 

Agreement, both DRCs shall potentially apply. 

53. To find just solution for such interference, it is essential to examine both 

DRCs on two grounds - time and speciality. Subsequently, the Respondent will 

try to find out if there is  way of applying one of interfering provisions without 

breaching the other one. 
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54. First, as regards the temporal examination, the BIT has been ratified in 1997, 

whereas the SP Agreement was  concluded in 2008. In 2010, the Claimant 

succeeded into the SP Agreement. The arbitration clause in the SP Agreement 

has been concluded and subsequently succeeded with knowledge of 

concurring stipulation existence in BIT. Respective SP Agreement provision is 

therefore posterior towards the BIT provision. 

55. Secondly, as far as  speciality is concerned, the BIT DRC seems at first sight 

more special with regard to the breach of the BIT itself. However, the alleged 

BIT violation in present case is in significant part, according to the Claimant's 

own words, caused by a violation of guarantee given under the SP Agreement. The 

alleged breach of the BIT thus necessarily presumes the breach of the SP 

Agreement first. The Respondent respectively believes, that the substance 

shall be given more weight than form and the Tribunal shall observe both 

document with regard to their content rather than form. As Schreuer says, “(a) 

document containing a DRC which is more specific in relation to the parties and to the 

dispute should be given precedence over a document of more general application.”32 . 

Returning the focus to the present case, the SP Agreement DRC is  more 

specific in both aspects mentioned by prof. Schreuer as (1) the SP Agreement 

governs legal relationship between specific parties and (2) the substance of 

dispute (obligation claimed to be breached) is fully governed by the SP 

Agreement. Furthermore, the BIT expressly counts with special agreements 

overriding the BIT DRC.33  Also jurisprudence and case law of general 
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international law applies lex specialis rule34. The Respondent is therefore 

convinced that DRC contained in SP Agreement is more special with regard 

to claimed breach than the BIT. 

56. Presuming that both DRCs potentially apply, it is important to find out if there 

is  a way to apply one of them without breaching the other one. Logically, there 

are two possibilities. (1) Firstly, to apply the BIT dispute resolution clause, as 

suggested by the Claimant. This choice however means breaching the SP 

Agreement as its arbitration clause is exclusive and does not allow any other 

forms of dispute resolution.35  The breach is even more serious in the light of 

Claimant's argumentation which presumes elevation of the SP Agreement 

provisions on the level of the BIT, which will be elaborated herein. (2) 

Secondly, to apply the SP Agreement dispute resolution clause. Contrary to 

first option, this choice is anticipated by the BIT, as its Art. 8(2)(b) counts with 

any other form of dispute settlement agreed by the parties to the dispute. 

57. To conclude, there are two DRCs partially addressing the same issue. The 

DRC contained in the SP Agreement is posterior and special with regard to 

respective dispute. Furthermore, choosing the SP Agreement DRC does not 

cause violation of different provision and the BIT explicitly counts with 

applying DRC different than one contained within the treaty. Both 

international law and investment law jurisprudence addressed this issue and 

came to the conclusion that specific rule shall override the general one. Hence 

in present case, the DRC contained in the SP Agreement shall override the 

BIT and apply for respective part of present dispute. The Respondent asks the 
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Tribunal to sustain his admissibility objection and stay the respective part of 

present proceeding. 

B. The DRC in SP Agreement shall override the BIT DRC based on breach of 
nemo auditur propriam turpitudinem allegans principle

58. Nemo auditur propriam turpitudinem allegans - No one can be heard who invokes 

his own guilt. This general principle of law prevents  a party from taking 

advantage from its own wrongdoing. In present case the Claimant asserts that 

under Art. 6(2) of the BIT the contractual obligations undertaken by parties 

shall be elevated to the obligations under the BIT itself. The Claimant must be 

thus also aware of the fact, that Art. 14 of the SP Agreement (the exclusive 

DRC) would be breached by hearing this case in forum different from the one 

stipulated therein. The Claimant is thus seeking protection under the BIT and 

at the same time forcing the Respondent to violate its obligation elevated to 

the BIT. Moreover, the Statement of Claim is based on the violation of 

contractual obligation of the Claimant itself, as the DRC in the SP Agreement 

does not enable a party to pick a different forum. 

59. Taking into account that there is a solution for the Claimant to effectively seek 

justice without breaching any obligation, it would not be breach of denial of 

justice principle if the Tribunal sustained Respondent's objection on 

admissibility.

60. This conclusion was followed also in previous arbitration practice. In BIVAC v. 

Paraguay the Tribunal concluded as follows: “It (umbrella clause) must have 

imported into the BIT all of the obligations owed by Paraguay to BIVAC under the 

Contract. This would include not only the obligation to make payment of invoices (...), 

but also the obligation (...) to ensure that the Tribunals (...) were available to resolve 
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any (...) claim (...) in relation to the Contract.”36  The Tribunal also added: “The 

parties to a contract are not free to pick and choose those parts of the Contract that 

they may wish to incorporate into an “umbrella clause” provision (...) and to ignore 

others.”37  The BIVAC tribunal therefore considered all provisions of an 

“elevated contract” equal and concluded that it is inadmissible to claim breach 

of certain based on its own breach of provisions of the same contract. 

61. Same conclusions were expressed in Bosh v. Ukraine,38  where the Tribunal 

dealt with the identical question as present case. In Vivendi v. Argentina39  in 

addition to this  the Tribunal explicitly drew general rule that party shall 

comply with the contract before claiming on it. There are also other decisions 

supporting our position40.

62. Based on analysis  afore and presented arbitral practice the Respondent asks 

Tribunal to sustain his admissibility objection towards respective part of the 

claim and stay the proceedings. 

C. Upholding the proceedings will contradict with contractual freedom 
principle

63. The issue of conflicting dispute resolution clauses should be also revealed 

from higher perspective. If the Claimant's interpretation asserting that BIT 

arbitration clause overrides clause in the SP Agreement would be accepted by 

TEAM SIMMA - MEMORIAL FOR THE RESPONDENT

34

36 BIVAC v. Paraguay, para 142.

37 BIVAC v. Paraguay, para 148

38  Bosh v. Ukraine, para 252.: "(W)here a contractual claim is asserted under an umbrella clause, the 
claimant in question must comply with any dispute settlement provision included in that contract."

39  Vivendi v. Argentina, para 98.: "(W)here the essential basis  of a claim brought before an international 
tribunal is a breach of contract, the tribunal will give effect to any valid choice of forum clause in the contract. 
(...) a party to a contract cannot claim on that contract without itself complying with it."

40 SGS v. Philippines and Toto Costruzioni v. Lebanon.



the Tribunal, it would dramatically impede the core principal of private law - 

contractual freedom.

64. Right of parties to agree on exclusive dispute resolution clauses would be 

covertly limited. Parties would be on the one hand able to validly agree on 

such arrangement, but on the other hand this provision would not apply, as it 

would be overridden by respective BIT. Similar was  asserted by SGS v 

Philippines Tribunal: “(I)t will have become impossible for investors validly to agree 

to an exclusive jurisdiction clause in their contracts;  they will always have the hidden 

capacity to bring contractual claims to BIT arbitration, even in breach of the 

contract.”41

65. The question therefore stands if the parties to the BIT intended to draw such 

limitation. According to Vandevelde42  the purpose of dispute resolution 

provisions in BITs is to secure impartial, expert and fast possibility to achieve 

justice in specific investment disputes. It is therefore a way to protect investors 

from possibly biased national courts and possibly politicized state-state 

dispute resolution. However,  the Claimant's interpretation directly contradicts 

this purpose. It hinders  investor - the one who is protected by respective 

provisions - to  effectively choose different arbitral body to decide in his 

matters. Instead of that, the forum negotiated by the state - the entity an 

investor is seeking protection from - would remain impossible to avoid. 

66. Furthermore, there is no evident purpose justifying such impediment of a 

party’s freedom of contract. At the same time there is an acceptable 

interpretation preserving this right (see previous section of the Memorial). The 
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Respondent therefore asks the Tribunal to sustain his  admissibility objection 

and stay proceedings.
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ARGUMENTS FOR RESPONDENT - MERITS

I. MEASURES ADOPTED BY RURITANIA SHALL NOT BE CONSIDERED 
EXPROPRIATORY

67. The Respondent’s claim against expropriation is  structured around the 

traditional definition of expropriation: “an authority takes property from its 

owner for public use or benefit”. There are three criteria to be drawn from the 

definition: (1) an authority must take action (usually legislative, administrative 

or physical action) towards the investment; (2) property transfer or property 

gain on the side of the authority must result from such actions; and (3) 

property rights acquired by the authority must have a public goal. It is 

necessary to meet all three criteria for the Respondent’s actions to amount to 

an expropriation.

A. The measures did not affect property rights of the Claimant

68. Firstly, the Respondent claims that interference with rights of private persons 

is  an inevitable result of every regulation. Ruritania does not dispute that the 

MAB and the administrative ordinance requiring labeling Reyhan-flavoured 

products with health warning signs resulted in affecting rights of various 

individuals including the Claimant. However, the only possible object of 

expropriation is property. 

69. In its  most essential form, property is defined as “a thing or things belonging to 

someone”. Following from the definition, a property right requires (1) a thing 

that is  capable of being held as  a property, and (2) a person recognized by the 

law must have the intention to treat that object as his or hers property. As 

Kant argues, property is the most ultimate form of private rights from which 
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the legitimacy of a sovereign (the state is derived).43  The Respondent honors 

this constitutional obligation imposed on him and argues that he did not 

interfere with property rights of the Claimant. 

70. The Respondent focused his regulation on the market with alcoholic 

beverages, his  regulation impacted all current and future subjects present in 

that market. All market competitors are required to meet the same duties 

imposed under the act. The Claimant is  trying to claim that he was the only 

person on whom the legislation was imposed, but that is a false statement. All 

competitors had to fulfill the same criteria. The Respondent therefore claims 

that no property rights of the Claimant were expropriated.

B. Neither property transfer, nor property gain occurred

71. Second criterion requires the Claimant to prove that there was a property 

transfer or property gain by the Respondent. When a property is transferred, 

not only physical possession of the property in question changes, but also the 

legal title is transferred to the new owner. All criteria of a property transfer 

must be satisfied. Property gain is a concept more symptomatic for indirect 

expropriation. As professor G.C. Christie argues44 that taking may also be in 

the form of an administrative measure seizing property temporarily and while 

it is  still formally owned by its rightful owner, he is deprived of real ownership 

of the property, usually including its  fruits as well. Distinction between direct 

and indirect expropriation is that indirect expropriation does not require an 

intention to deprive the rightful owner of his property rights. As was held e.g. 
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by the tribunal in Lauder v. Czech Republic,45  expropriation must result in the 

benefit of a state or its  affiliated entities. This requirement stipulates that there 

must be a property benefit of some sort for the Respondent. 

72. However, the facts of the case do not show that Ruritania enjoyed any property 

benefit resulting from the adoption of the measures. All property rights of the 

Claimant related to his assets remained intact, there was no involuntary 

seizure of the Claimant’s property, no administrative measure requiring special 

payments,46  no discriminatory or expropriatory taxation was imposed on the 

Claimant.47  Since there was no property transfer or property gain by the 

Respondent, we may conclude that the second criterion of expropriation was 

not satisfied.

C. The public goal followed by Ruritania did not require any property rights 
usage

73. Thirdly, the requirement of public goal for the gained property is essential to 

amount to an expropriation. As professor Christie demonstrates  on various 

examples  from the Czechoslovakian claims48 or the Jabez C. Casto49 case, there 

is  always a public goal. In the Czechoslovakian claims it was e.g. that the 

Communist government wanted to provide “adequate” and “equal” housing to 

as many citizens as it possibly could and in the Casto case it was the 

Colombian authorities seizing (allegedly temporarily) weapons to prevent a 
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strike. In both cases, the use of the seized property was (at least allegedly) 

public in nature. 

74. In this case, the Respondent purely followed a public interest, but he did not 

violate any property rights by doing that as previously argued. The public 

interest itself (public security and protection of public health) by definition 

does not need to interfere with any property rights.  Concluding that the 

criterion number two - the property transfer or gain - was not met and 

therefore there was no property which could have been assigned for a public 

purpose, the criteria for expropriation were not met, therefore, Ruritania have 

not conducted an expropriation of the Claimant’s assets.

75. The Respondent’s sovereign decision distinguishes two primary public goals: 

(1) the risks of abuse of alcoholic beverages, and (2) Ruritania’s responsibility 

for Reyhan and Reyhan flavoured products. 

76. The risks of abuse of alcoholic beverages are well known. According to the 

World Health Organization more than 2,5 million people die every year 

directly from alcohol-induced diseases and many millions see their families, 

private and working lives destroyed. Alcohol is also directly or indirectly 

responsible for numerous other diseases.  The Respondent finds these 

statistics alarming enough to justify a proportional and non-discriminatory 

regulation of its abuse. 

77. Since Reyhan is an endemic plant and may only be find in Ruritania, 

Ruritania believes it has a duty to (a) be the beacon of scientific research on 

health affects of Reyhan and (b) should take every measure it deems to be 

necessary to eradicate pathological abuse of Reyhan-included products and 
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therefore ensure satisfactory public health situation. The Respondent believes 

that protection of public health is a crucial part to a wider Public Security 

principle stipulated in Article 3(2) of the BIT.

D. The Claimant's trade dress was not expropriated

78. The Claimant alleges that the Respondent de facto expropriated his trade 

dress. The Respondent views that there are two different issues: (1) alleged 

expropriation of a trademark; (2) alleged expropriation of trade dress. Ruritania 

considers this distinction crucial because both matters are subject to a 

different regulation. 

79. Firstly, the Respondent alleges that Ruritania expropriated his trademarks, 

including his  trademark for the shape of the Freebrew bottle. The Claimant 

bases his claim on the fact that MAB restricted the size of containers for 

alcoholic beverages to 0,5 litre size. The Respondent asks this tribunal to 

dismiss this  claim because there is no way a three dimensional trademark may 

be expropriated by limiting its volume.

80. In essence, trademark is defined as a visually perceptible sign capable to 

distinguish goods of one brand from another.50 It is typical for all trademarks, 

not including only textual trademarks - names, to be defined by their overall 

shape, proportions, graphic elements, etc. Resulting from that, it is not 

possible to register a particular size of a product and therefore it is not 

possible to protected by trademark rights. There are various examples of this 

phenomenon, such as the Toblerone trademark51 which covers all sizes of the 
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product in question. Trademark for the shape of the bottle therefore might 

have not been expropriated by limiting its volume. 

81. Claimant’s other possible trademarks include a “name” trademark and a logo 

or design of the label. As for the name trademark, no graphic sign is  registered 

as a trademark and the measures did not prevent from branding with the 

name “Freebrew”, the measures  only set specific features for graphic 

resemblance. Since “name” trademark does not contain specific graphic form, 

such trademark might not have been violated by the measures. 

82. Concerning the “logo” or “label design” trademarks, Ruritania does not 

dispute that those trademarks were affected by the MAB. However, the 

Respondent claims the interference to be lawful on the grounds of public 

policy. Various international treaties concerning trademarks such as the Art. 

6(1) of the Paris Convention for the Protection of Industrial Property stipulates 

and Art. 8 (1) and 17 of the Agreement on Trade Related Aspects of Intellectual 

Property Rights  (hereinafter as “TRIPS”) a public policy exception for 

preventing registration or use of a trademark which is contrary to public 

policy in the respective country. The Paris Convention also makes it clear in 

Article 6(1) that domestic legislation governs the filing, registration and 

therefore the use of a trademark as well. 

83. The Respondent argues the conent of public policy to amount to “the interest 

of the community”52  which is by definition different to each community 

(jurisdiction) and is developing in time. Ruritania considers protection of 

public health to be a part of its public policy. In this  case, the community 

made it clear in the Parliamentary elections that it wishes to regulate the sale 
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of alcohol. Ruritanian Parliament therefore acted within its sovereign will and 

enacted measures to regulate the sale of alcohol. As contrary to public policy, 

it is currently prohibited to advertise alcoholic beverages in certain way, 

including the use of certain types of trademarks. Such exception on public 

policy and public security grounds is  fully compliant with international law 

and the Art. 3(2) of the BIT. Similar conclusions were drawn in the Paki 

Logistics53   and the CDW Graphic Design54  cases were the exclusion of use /

registration of the respective trademarks was justified on public policy 

grounds. 

84. Furthermore, intellectual property rights are by their nature negative rights 

which oblige inaction of third persons. If a right is negative, it does not allow 

for an expropriation. As Laddie, Prescott and Vitoria observed: “Intellectual 

property is (...) a purely negative right, and this concept is very important. Thus, if 

someone owns the copyright in a film he can stop others from showing it in public but 

it does not in the least follow that he has the positive right to show it himself.”55  In 

other words, negative rights pose erga omnes obligation on other persons in 

certain jurisdiction not to interfere with them and the right to use them does 

not follow from that. The Claimant does not argue that the Respondent did 

not provide sufficient protection of his trademark rights and if he believes that 

other persons interfered with his trademarks, he should seek the remedy 

through Ruritania’s  National Courts. Moreover, all intellectual property 

(respecting their different backgrounds) is  designed to serve a public purpose 

- in trademarks it is most prominently the distinguishing function. Resulting 
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from this, the Claimant is asking this tribunal to disregard general principles 

of trademark, even intellectual property law, in order to serve his  own private 

interest which is on top of else contrary to public policy and poses significant 

danger to public health. 

85. To summarize, firstly, trademark rights are negative rights which by definition 

do not allow for an expropriation, secondly, trademarks are designed to serve 

the public, not to harm it or be privatized, and thirdly, trademarks might not 

be expropriated on public policy grounds and/or their registration scope. 

86. Secondly, Ruritania wishes to address the issue of alleged expropriation of 

trade dress, the Respondent includes in trade dress remaining aspects of trade 

dress which are not covered by a trademark according to Article 1(2) of the 

Paris Convention, such as trade name, indications of source or appellations of 

origin and unfair competition. Ruritania denies all allegations of breach of any 

rights of the Claimant in relation to the aforementioned.

87. Firstly, Ruritania did not de facto or otherwise expropriated the Claimant’s 

trade name. Trade name under Article 8 of the Paris Convention may exist 

alongside existing trademark and Ruritania has a general obligation to protect 

such names in adequate form. However, primarily this  is  a negative right and 

therefore the Claimant must prove that Ruritania prevented him from using 

his trade name. Ruritania denies this claim on the basis that the protected 

matter is strictly the name, not its graphic design. The facts of the case show 

that Ruritania allows the use of a name was not restricted by the MAB act or 

the administrative ordinance addressing the health hazards of Reyhan. 
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88. Secondly, even though Reyhan is an endemic plant, the facts of the case show 

no interference with the Claimant’s right to register or use indications of 

source or appellations of origin and therefore this issue is not in dispute. 

89. Thirdly, concerning the unfair competition from the side of the Claimant’s 

competitors, Ruritania has obligation to provide protection of unfair 

competition56  or passing off in some jurisdictions,57  however as professor 

Bainbridge or professor MacQueen conclude that such law is limited to private 

action and the state may not be held liable for the breach of private rights. The 

protection against this  is provided by national courts of Ruritania and the only 

possible the present Tribunal has no jurisdiction over them.

II. THE MEASURES OF RURITANIA UPHELD THE CONDITIONS SET BY 
THE BIT

A. The measures adopted by Ruritania were well justified

90. Regarding the clause in the BIT, the Respondent is persuaded that he fully 

complied both with the requirements for fair and equitable treatment in the 

BIT as well as with the customary international law requirements. Both 

approaches are intertwined and FET is often perceived as an autonomous 

concept.58  Ruritania understands the customary law requirement as the 

OECD guidelines for providing fair and equitable treatment - namely with 

general principles of international law59 and the minimum standard required 
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by international law.60 The fair and equitable treatment may find its  origins in 

the Economic Agreement of Bogotá which stipulated that: “Foreign capital shall 

receive equitable treatment (...)61 and subsequently set three criteria to be met: (1) 

Foreign capital must be present and acquire rights in the host country; (2) 

measures adopted by the host state must be either unjustified, unreasonable 

or discriminatory; and (3) if measures satisfy criterion no. 2, they must directly 

impair rights under criterion no. 1. 

91. First criterion requires presence of foreign capital in the host state. Under 

Art. 1 of the BIT62 which reads: “(...) The Investments include (...):(a)  movable and 

immovable property as well as any other rights in rem, (...); (b)  shares of companies 

and other kinds of interest in companies (...)”.  the protection scope of the BIT is 

therefore limited to property rights of the investor. The Claimant must 

therefore prove that Ruritania interfered with his property rights, not just the 

value of such rights. The Claimant is trying to persuade this Tribunal to do 

otherwise, his argumentation circles around the value of his  property rights, 

not the property rights themselves. The Respondent agrees that in some cases, 

drop in value might be indicative to breach of property rights, but also, mere 

drop in value does not represent a violation of property rights. Let me 

illustrate on an example. If someone holds a share, there is  a difference 

between the rights included in the share (the right to attend general assembly 

of the company, to claim dividends if there is the decision, etc.) and value of 

the share (how much would it cost someone to purchase the share). If there is 

a drop in value of the share following introduction of some measures, it does 
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not mean that the property rights of the shareholder were interfered with, let 

alone expropriated. We may assume that the Claimant has property rights in 

shares of the FBI. We may also assume that by current circumstances 

including the economic situation, public interest in lowering the consumption 

of alcohol and the adoption of the measures the value of the shares in FBI was 

somehow affected. However, the Respondent argues that such lowering of 

share value is excluded from the protection under the BIT.

92. Second criterion is  discussed in paras 75-77 and 101-111. The Respondent 

would therefore like to refer the Tribunal to conclusions drawn there. Since 

the second criterion was not fulfilled, it is  in vain to analyze the third 

criterion. The Respondent is therefore convinced that it provided fair and 

equitable treatment under Article 3(2) of the BIT. 

93. Following the above, the Respondent argues that the FET standard includes 

knowledge of the Claimant as well. In other words, the FET standard is 

sensitive to the knowledge of the Claimant at the time of the alleged 

investment in order to prevent the Claimant to abuse this standard. As is clear 

from the facts,63  the measures and their proposed adoption by the New Way 

Party who was a leader in the election polls were widely discussed in the 

media.64

94. The Respondent argues that the Claimant must have known the political 

situation and possible dangers to the value of his  investment (only value, not 

property rights). As was decided in Bayinder v. Pakistan65  the claimant could not 
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reasonably have ignored the volatility of the political conditions prevailing in 

Pakistan at the time it agreed to the revival of its contract66, the Tribunal linked the 

use of the FET standard to the expectation of the investor. The Respondent 

therefore argues that the Claimant may not exploit the FET standard since at 

the time of the share transfer from Contifica Spirits to CAM, he must have 

expected political volatility and possible introduction of the measures.  

95. The measures (regarding both the sale of Reyhan included products and 

alcoholic beverages) are, as stated above, designed to be in accordance with the 

WHO recommendations for anti-alcohol legislation and are inspired by laws 

that were already enacted some time ago in many EU countries, such as the 

United Kingdom have legislation of local councils that prohibit drinking 

alcohol in public places, limit the sale of alcohol at night and in the morning, 

the United States of America have various federal laws limiting the sale of 

alcohol to persons under the age of 2167  and restrict the abuse of alcoholic 

beverages in public places. 

96. Also, the Respondent believes that a parallel could be drawn between anti-

smoking laws and anti-alcohol abuse laws. Many European Union countries 

introduced measures severely restricting the usage of tobacco containing 

products in the last decade. In the UK68 the anti-smoking laws are considered 

to be a very good regulation with positive impact on the society, individuals 

and economic growth as well.69 The laws include restrictions of use in public 
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places, they prescribe packaging appearance,70  introduce health hazard 

warnings and forbid smoking in indoor venues.71  These measures are 

substantively and formally similar to those used by Ruritania. It is  widely 

accepted that these measures are proportional and covered by the sovereignty 

of the respective states. 

97. Comparatively to the aforementioned, Ruritanian measures amount to a 

significantly lower level of regulation which is less intruding to rights of 

private persons including the Claimant. Also, no rise in taxation of alcoholic 

beverages  or Reyhan flavoured products, licensing schemes for resellers of 

alcoholic beverages or other highly intrusive measures were introduced. It is 

therefore clear that Ruritania chose a more lenient approach to regulating 

alcohol rather than a tougher one regardless that tougher approaches were 

available.

98. Producers of health-hazardous products  must assume a higher risk of 

government involvement in order to protect its peoples from abusing harmful 

substances. Since Contifica group has got prior experience in other highly 

regulated markets such as telecommunications, pharmaceuticals and FMCG, it 

must not assume that market with alcoholic beverages as a product that poses 

serious health risk72 to population will remain unregulated. The Respondent is 

convinced that such assumption is not only unrealistic, but mostly unethical. 

The Claimant knows that he is selling dangerous, when consumed in high 

amounts even poisonous, goods and does not accept any kind of regulation.  
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99. This risk is outweighed by higher margins, high consumption rate and a 

market which is less susceptible to economic downturns than most other 

markets. Ruritania believes  that its  citizens are free to make their own choices, 

and in this  case, peoples  of Ruritania elected their officials  based on their 

campaign which was focused on restricting the sale of alcoholic beverages.  

Ruritania introduced measures which are utterly proportional to the 

motivation behind these laws to protect the health and wellbeing of the 

society. 

100. To summarize this argument, the Respondent adopted the measures limiting 

the sale of Reyhan-flavoured products and alcoholic beverages  in good faith,73  

stayed within the recommendations of the WHO, the measures are inspired by 

anti-smoking laws and regulations of developed countries, are well-

proportional to their aim and are fully compliant with the BIT. It also follows 

from the argumentation above that the Respondent complied with the duty to 

provide full protection and security to the alleged investment, provided fair 

and equitable treatment to the Claimant under the BIT and did not subject 

alleged investment to any discriminatory measures.

B. The measures adopted by Ruritania were not unreasonable

101. The Respondent argues that in order to thoroughly analyze the impact of the 

measures, the Tribunal should conduct a classic three-step test of 

proportionality as may be found in the European Court of Human Rights 

(“ECtHR”) case law and many arbitral awards.74  The ECtHR draws regularly 

from other international human rights courts, e.g. the Inter-American Court of 
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Human Rights,75  and widely uses customary international law and general 

principles of international law.76 The Respondent therefore argues that ECtHR 

case law is persuasive and authoritative for investment arbitration as  well. It is 

also consistently regarded as a part of the fair and equitable treatment 

standard e.g. by professor Benedict Kingsbury who states: “Prominent among 

these general principles of law is the principle of proportionality” and  he goes  on 

saying that: “Tribunals apply a proportionality test to the emergency actions of a 

government as well as to other actions directed toward maintenance of public order 

(...), so that a government's actions that affect private rights (...) are not simply self-

judging”.77  Judging from that, the proportionality test is  sufficient to 

convincingly determine reasonability of enacted measures.

102. The test of proportionality is as follows: (1) Is the aim of the measures 

legitimate; (2) whether the measure could at the time have been reasonably 

expected; and (3) are the used methods necessary in order to achieve the aim 

of the regulation. 78

103. Firstly, Ruritania enacted the measures in order to address, as  previously 

argued, abuse of too health hazardous, some studies even argue that 

poisonous79 substances. 

104. Secondly, the Respondent argues that the adoption of the measures was 

foreseeable for the market participants including the Claimant. As was stated 
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in Duke Energy v. Ecuador setting limit to the FET standard: “the investor’s 

expectations must be legitimate and reasonable (...). The assessment (...) must take into 

account (...) also the political, socioeconomic, cultural and historical conditions 

prevailing in the host State. (...)”80. 

105. The Claimant is asking the Tribunal to award him damages for his  reasonable 

expectation which he claims consisted of market with alcoholic beverages 

without any regulation whatsoever. The Respondent argues that at the time 

when the Claimant acquired FBI from Contifica Spirits, it had knowledge of 

the existence of the measures  as  well as  political and socioeconomic situation 

in Ruritania. The Claimant had knowledge that the New Party with its  widely 

known stance on alcohol abuse is in the government of Ruritania and that it is 

supported by the majority of Ruritanian citizens. Under these circumstances, it 

is  not possible for the Claimant to have a legitimate expectation of the market 

remaining unregulated. 

106. Thirdly, the necessity requirement must be satisfied in order to pass the test of 

proportionality. Necessity requires  the authority who adopted the measure to 

prove that it was necessary to adopt the measures in such quality and quantity 

to achieve the designated aim. Ruritania believes that such measures where 

necessary and it is unreasonable for the Claimant to expect that a market with 

health hazardous product will remain unregulated. The Claimant presents 

himself as a large multi-national corporation with experience in many highly-

regulated markets. Furthermore, if the Claimant considers himself a socially 

responsible corporation81 it should have adopted his  own measures that would 
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prevent or at least try to prevent his stakeholders - especially his consumers - 

from abuse of alcohol and Reyhan. There are various measures which may 

have been adopted - such as anti-smoking campaigns financed by tobacco 

manufacturing companies,82  the Drink Responsibly campaign financed by 

alcohol manufacturers in the United Kingdom83 and various other measures 

such as self-induced warning signs on the relevant product, etc. 

107. From the facts of the case, it is clear that the Claimant did not expend any 

effort to even raise awareness of the health risks posed by the abuse of alcohol 

and Reyhan. It is also clear from the facts of the case that the Claimant was 

not keen on consulting the then prepared legislation focusing on the sale of 

alcohol with the Respondent. Ruritania is open to the concept of “Regulation 

as Facilitation”84  and would be happy to consult the legislation at time of its 

preparation with the Claimant, however the Claimant made it abundantly clear 

that he was focused on restructuring his holdings in order to gain additional 

protection under a BIT rather than on running his business. 

108. Moreover, the Respondent believes that the measures are necessary to provide 

sufficient protection to its citizens. Additionally, the methods of regulation 

included in the MAB are recommended by the World Health Organization 

report, 85Ruritania might have enacted even stronger measures to regulate the 

sale of alcohol such as licensing alcohol-serving, alcohol-selling and alcohol-

producing establishments, higher taxation of alcoholic and Reyhan-included 
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beverages, etc., but in order to preserve proportionality of the measures 

Ruritania enacted only the measures which it deemed necessary to secure 

sufficient public health situation. 

109. To summarize the argument for necessity of the measures, they were necessary 

because of the lack of action on behalf of the Claimant and extensive period of 

the Claimant’s  inaction. Necessity is also drawn from the political persuasion 

of current Ruritanian Government and Parliament who enacted measures 

recommended by the WHO. Ruritania is persuaded that the measures were 

and still are necessary in order to protect public health of its citizens. 

110. Fourthly, the Respondent argues  that the measures are fully proportional to 

their designated aim. The measures, as previously argued, use methods directly 

recommended by the World Health Organization and their sole aim is  to 

ensure Public Security by ensuing public health of Ruritania’s citizens covered 

by the emergency clause stipulated in Article 3(2) of the BIT. Since the 

dangers and frightening statistics of alcohol abuse are presented above, 

Ruritania refers to paras  75-77. The Respondent is convinced that such 

regulation is necessary to achieve immediate effect in public health situation 

in the country.

111. Since the measures satisfied the criteria of proportionality test, as introduced 

afore, the Respondent believes, that measures should not be considered as 

unreasonable.
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C. The full protection and security standard was honored

112. The Respondent is persuaded that he complied with the full protection and 

security treatment provision86 (further as “FPS”) in the BIT.87 

113. Although the FPS clause had variable and sometimes even expansive 

interpretation in some arbitration cases88  which unjustifiably widened the 

scope of its applicability, the Respondent is persuaded that a more 

conservative interpretation is in order to stay within the traditional meaning of 

the FPS standard.  Traditionally, the FPS clause is reserved for the state’s  due 

dilligence duty to protect the investment from physical damage.89 This opinion 

is  based on the limitations of customary international law and arbitration case 

law such as Saluka Investments v. Czech Republic90and Eastern Sugar v Czech 

Republic.91  Under circumstances of the present case, no allegation of the 

Respondent not providing the FPS standard may be made.  The Respondent 

believes that following the above the correct interpretation of the full 

protection and security standard is to be a standard of customary international 

law, not a strict liability as it would unjustly widened the scope of the 

standard, posing an obligation which was not intentional by any of the 

contracting states at the time of entering into the BIT Agreement in 1997, 

since the case law widening the scope came later. 
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114. Ruritania considers the interpretation that was given to the FPS standard in 

e.g. Biwater v. Tanzania92  as unjust. The injustice is caused by an additional 

demand on states  with less developed economies to ensure not only physical 

security, but also legal and commercial security. Following from the North 

American approach93  which was also reflected in the ASEAN Investment 

Agreement of 200994, the FPS standard should be treated as  a “duty to take 

reasonable measures” rather than a strict liability standard. The aforementioned 

authorities suggest that it is a duty to take an action when an investment is 

endangered. 

115. Since there was no threat of an immanent danger to the Claimant’s alleged 

investment, apart from an ongoing economic crisis, the Respondent claims 

that he did not breach the FPS clause. 

116. As for the allegation that Ruritania breached the FPS standard by not 

upstanding commercially viable environment, Ruritania claims that the 

Claimant had a legitimate expectation of the development of economic 

situation. The Respondent sold FBI specifically because it needed to enhance 

its  fiscal situation during the crisis. The Claimant´s  sister company, Contifica 

Spirits, therefore had a legitimate expectation of the development the 

economic or commercial situation in Ruritania and it was also the reason for 

its  acquisition. The Respondent therefore argues that it upheld the FPS 

standard in regard to physical security, it complied with the requirements for 
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legislation and administrative stability and the Claimant had full knowledge of 

the forthcoming economic situation.

III. THE ADOPTED MEASURES WERE COVERED BY THE EMERGENCY 
CLAUSE

A. Ruritania acted to ensure Public Security

117. The Respondent is persuaded that minimum function of a state is  to provide 

protection and security to its people. Failing which, the state would materially 

seize its principal function in order to accommodate interests of a single 

private investor. The Respondent claims that the adoption of the measures was 

not arbitrary, they were adopted after Ruritania waited for nearly a year after 

publishing the study. 

118. The purpose of the measures was to prevent harm to public health and 

security. The Claimant allegation that the measures were designed to harm his 

business is wrong. The Respondent claims that there is no reason, let alone 

benefit, for it to harm the Claimant. The measures are streamlined to achieve 

nothing more and nothing less than eradicating detrimental effects of alcohol 

and Reyhan abuse as argued afore.

119. Unlike the Claimant, the Respondent is convinced that the main reason for 

drop in sales of products manufactured by the Claimant cannot be accounted 

to the regulation of Reyhan. Even though Freebrew may be considered the 

main brand of Freecity Breweries, it is  also only one of four brands that is 

produced by Freecity Breweries and also the only one flavoured with Reyhan. 

The Claimant is trying to suggest that the regulation of sale of Reyhan 

products is the main reason for Claimant’s unsuccessful running of FBI. The 

Respondent disagrees  with the Claimant’s allegation since, as mentioned 
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above, Freebrew is only one of the four brands that FBI produces. When the 

Claimant suggests that he was able to generate profit only from Freebrew, he 

also stipulates that he was not able to make the other three brands 

economically viable and therefore, he confesses that he was and probably still 

is  subsidizing the other brands from the profit made of Freebrew. The 

Respondent believes that such confession only shows the incapability of the 

Claimant to run his business. If the Claimant is not suggesting that, there is no 

reason why the regulation of the sale of products  containing Reyhan 

expropriated the Claimant’s  alleged investment altogether or in the relation 

with the standard regulation of the sale of alcohol. 

120. To summarize, the Respondent is convinced that aforementioned 

argumentation shows that the Claimant asks the Tribunal to award him 

damages for his  wrong and/or unsuccessful business decisions. The 

Respondent is convinced that the award of damages for the Claimant for his 

wrong business decisions will be ultra vires this honourable Tribunal’s powers.

B. Emergency clause requirements were met

121. The Claimant argues discriminatory nature of the series of measures Ruritania 

introduced as a public health and safety measure. Ruritania is persuaded that 

the measures are necessary to ensure Public Security within its borders. Such 

action is  permissible under the emergency clause contained in Art. 3(2) of the 

BIT as rationale of the measures lies strictly within the borders of Public 

Security.

122. In order for a measure to be found discriminatory, the Claimant must prove 

that its  sole purpose is  to impose upon him an obligation which is not 

imposed upon other subjects. The Claimant bases his argument on the fact 
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that at the time of the introduction of the MAB Act he was the only one to use 

containers larger than the statutory limit of 0,5 litre. 

123. The facts of the case do not dispute that the Claimant used such containers 

prior to the introduction of the MAB, however the Respondent argues that this 

is  not a discriminatory measure for two reasons: (1) MAB is a general 

regulation; (2) Public Security allows even discriminatory measures.

124. Firstly, the MAB is a law which is  effective from a certain date onwards. This 

means that all current, but also all future market participants  must obey its 

rules. Therefore this requirement does not apply only to the Claimant, but to 

other persons selling alcoholic beverages  as well. Secondly, the facts of the 

case show that beers in Ruritania were “mostly” and therefore not exclusively 

marketed in 0,5 litre bottles. That shows that other competitors had to adapt to 

MAB as well. Furthermore, only one among several brands of FBI beers  was 

sold in bottles larger than 0,5 litre. Resulting from this, the measure could not 

have been solely targeted on the Claimant and therefore it could not have 

been a discriminatory measure. 

125. Secondly, even if the measures would be found discriminatory, the exception 

in Art. 3(2) stipulates that discriminatory measures are permissible as long as 

they are designed to ensure Public Security. The Respondent refers to paras 

117-120 for the argumentation regarding Public Security.

C. Ruritania acted within its police powers

126. The Respondent claims that the measures  were within the borders  of the 

Police Power doctrine. The Police Power doctrine entitles  governments to use 
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various means (including legislation, physical coercion and other regulation)95 

to protect its  citizens. The right to protection and the duty to protect its 

citizens is  a fundamental component of the theory of state on which various 

philosophers have agreed despite their political persuasions. Even liberals like 

J. S. Mill96, neoliberals like R. Nozick97  or marxists like G. A. Cohen98  all 

conclude that protection of citizens is a primary duty of every state. 

127. One of the vital components of public security is protection of public health. 

Newcombe states that: “There are no international expropriation law cases that 

provide explicit guidance on when measures protecting human health or the 

environment might justify non-compensation.”99  Wagner tackles this issue 

differently and claims that as long as there is  scientific basis for the measure, it 

shall be deemed legitimate. 100 He also adds that “ This is true even if the evidence 

is controversial or inconclusive.” 

128. The Respondent adopted the measures following from two different scientific 

results. Firstly, there are thousands of studies linking alcohol to many serious 

diseases as stated by the WHO and paras 75-77. Secondly, Ruritania acted 

upon the scientific research regarding Reyhan. The Claimant alleges that the 

results  of the study were inconclusive. The Respondent agrees with Wagner101 
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and argues that even controversial or inconclusive scientific results are 

sufficient basis for adopting measures protecting public health. The 

Respondent therefore acted upon well-documented threats of alcohol abuse 

and an allegedly inconclusive study which revealed the dangers of Reyhan. 

Since the study was potentially inconclusive, the Respondent used a revokable 

administrative ordinance prepared to revoke it when more conclusive 

evidence is published. Ruritania therefore acted proportionally and limited 

the possible interference to the minimum.

129. Police power specifically stipulates  the state’s capacity to (1) promote the 

public health, morals, or safety, and the general well-being of the community; 

(2) enact and enforce laws for the promotion of the general welfare; (3) 

regulate private rights in the public interest; and (4) extend measures to all 

great public needs.102  The Respondent fulfilled all of these criteria. As a 

necessary step when protecting the public health, the Respondent had to 

adopt appropriate legislation which inevitably affected rights of private 

persons. However, this is externality of every regulation and as L. Kaplow 

states: “It is not reasonable to expect laws never to change; expectations and reliance 

are a matter of degree.”103  Resulting from this, the measures  and their influence 

is within the borders of the Police Power doctrine.

IV. RURITANIA DID NOT BREACH ITS CONTRACTUAL OBLIGATIONS

130. The next paragraphs131 will address the issue of Art. 6(2) of the BIT (the 

Umbrella Clause) and alleged breach of guarantee given under the SP 

Agreement. Following issues thus stand: (1) the extent of personal and material 
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scope of the Umbrella Clause and its applicability on present case, and (2) 

existence of any wrongdoing on the side of Ruritania. The Respondent will by 

following analysis prove that the Umbrella Clause does not apply in present 

case. Subsequently, the Respondent will also show that even if the Umbrella 

Clause applied, no wrongdoing could be established on the side of Ruritania.

A. The Fund does not fall within the personal scope of the Umbrella Clause

131. Article 6(2) of the BIT governs the obligations entered into particularly by one 

of the Contracting States, hence in our case the 131State of Ruritania. 

However, instead of the Ruritania, The Fund is a party to allegedly breached 

obligation. 

132. In general, impact of Umbrella clauses on obligations is extremely significant. 

According to their textual interpretation, the obligations are elevated onto an 

international level so that the contractual delicts become international.104 

Controversy of this phenomenon is  underlined by the lack of consensus of 

their actual interpretation and impact on respective obligations.105  Some 

tribunals due to  the significant impact on state's obligations under BITs 

overrode its text and required further evidence that an intention of respective 

parties to a treaty was to give the Umbrella clauses an actual effect106. 

Respondent does not agree with this conclusion, as  similar interpretations 

completely disregard the effet utile principle, under which treaty provisions 
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shall have some effect rather than none107. However, the Respondent at a same 

time challenges Claimant's broad interpretation of words "Contracting state" 

in the Umbrella clause.

133. The SP Agreement is governed by the law of Ruritania108  under which the 

Fund shall be a separate legal entity, different from the State. However, the 

Umbrella Clause requires the Contracting State to enter into the obligation in 

order to be elevated. In contradiction, some Tribunals concluded, that an issue 

whether a non-state entity is  capable to bind state under the Umbrella clause 

shall be resolved under the attribution rules109. The Respondent disagrees 

with this approach. According to Respondent, the requirement of "Contracting 

state" entering into obligations under the Umbrella Clause shall be understood 

as personal scope of the obligation addressed by this provision rather than 

possible conduct which could be attributable to state. The mere existence of 

such elevated obligation does not constitute the breach. The attribution rules 

shall be applied only after we have established a breach of the clause. In other 

words, they concern the operation of the law of state responsibility, i.e. the 

secondary rules. The use of the attribution rules  to determine the scope of the 

primary obligation is thus circular as a matter of legal logic: we would be using 

the rules  of attribution to determine the scope of the obligation to be  

attributed. The opposite interpretation does not seem reasonable, as the same 

attribution rules would be necessarily applied also for attributing the breach 

itself. We would thus apply the same set of rules for two different questions.
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134. Furthermore, the text of BIT clearly requires exactly the Contracting state 

itself to enter into obligation towards the Investor. The question of possible 

attribution to the state thus comes into play after the breach is established and 

requirement of Contracting state being obliged is satisfied. Also the majority 

of arbitral awards adopted this opinion110. As the EDF v. Romania Tribunal 

held, even if the attribution to the state is established, this does not render the 

State bound for the purposes of the Umbrella Clause.111  This exactly fits the 

reasoning provided by the Respondent under which assessment shall be 

divided into separate questions of determining the scope and attributing the 

breach. Mere attribution of the breach does  not automatically cause falling 

into the scope and vice versa.  

135. Moreover, when we examine the issue from material point of view, under 

Umbrella Clause, the parties to the BIT are entitled to extend the scope of the 

treaty. The BIT uses clear words to stipulate that it is the Contracting State 

who is entitled to enter into such obligations. No expression indicates that 

other entities shall be eligible to achieve the same effect. Furthermore, the 

significance of this right implies  that if the parties intended to entitle other 

entities to extend the scope of the BIT, they would have stipulated it explicitly. 

However, there is no evidence that either Ruritania, or Cronos intended to 

delegate separate entities, such as the Fund, with power to enter into 

obligations eligible to be protected by the Umbrella Clause. 
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136. Based on the previously stated, it is necessary to conclude that the SP 

Agreement does not meet requirements set by Art. 6 Sec. 2 of BIT. Hence, its 

alleged breach shall have no relevance and this Tribunal shall have no 

jurisdiction over respective part of the Claim submitted by the Claimant.

B. The SP Agreement does not fall within the definition of obligation set by 
the Umbrella Clause

137. The second important issue to establish when applying the Umbrella clause is 

whether respective obligation falls within scope provided by the clause. This 

argumentation is provided as an alternative, in case the Tribunal comes to the 

conclusion that the Fund falls within the scope of the Umbrella Clause. 

According to textual expression, "any other obligation (The Contracting state) may 

have entered into with an Investor"112 shall be elevated. The Claimant asserts that 

the obligation to be protected in the present case resides  in representation 

and warranty given under article 9.2.1. of the Appendix 7 to the SP 

Agreement113.

138. The wording of the Umbrella Clause requires for an obligation to be entered 

into by the State with an Investor. The Respondent subsequently believes that 

this article aims specifically to the contracts concluded between these two 

entities. Returning the attention to the present case, we are forced to conclude 

that alleged breach does not reach the threshold set by the respective article of 

the BIT. First of all, the alleged breach could not be considered as a breach of 

obligation between respective parties. The provisions is merely a unilateral 

representation and warranty and therefore not an obligation between two 

TEAM SIMMA - MEMORIAL FOR THE RESPONDENT

65

112 The Problem, p. 13.

113 The Problem, p. 18.



entities enumerated in the Umbrella Clause. In order to establish any kind of 

wrongdoing derived from respective article, one has to apply also a general 

rule forbidding such wrongdoing, e.g. a tort law. This  is however not an inter 

partes stipulation, as requested by the BIT, but an erga omnes provision of law. 

As ruled by the Noble Ventures Tribunal, "(t)he (...) notion “entered into” indicates 

that specific commitments are referred to and not general commitments, for example 

by way of legislative acts."114  The Claimant however pursues the breach of 

general commitment to be established.

139. The Respondent's approach is  also approved by jurisprudence. For example 

Mann described the obligations aimed to by the Umbrella Clause as  follows 

“(...) if the law of the land provides that the State is liable for the torts of its servants 

this is not an ‘obligation arising from a particular commitment’ the State may have 

entered into”.115  The responsibility for misrepresentation, as claimed in our 

case, is  not an obligation the State have entered into. It may be an obligation 

which exists  on general basis, but the Umbrella Clause does not address this 

group of obligations.

140. Moreover, the presence of an obligation itself is questionable. The respective 

SP Agreement provision contains only a statement of one party regarding the 

product's quality rather than specific obligation to be followed. The provision 

itself does not contain any explicit duty to perform, or not to perform of any 

party bound by the agreement. The Noble Ventures Tribunal, in contrast to this 

situation requires "specific commitment" to be established.116  However, article 
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9.2.1. of the Appendix 7 to the SP Agreement does not contain any such 

commitment. 

141. In conclusion, the obligation claimed to be elevated by the Umbrella clause 

does not fall within its scope as (1) it is not an obligation between parties 

required by the BIT, and (2) the respective provision does not contain 

sufficiently specific commitment. The alleged wrongdoing claimed by the 

Claimant thus shall not be considered as breach of the BIT, but as a tort, or 

the breach of other general rule pertaining the national law of Ruritania. 

C. There is no wrongdoing on the side of Ruritania

142. The core of the Claimant's argumentation consists in establishing the 

wrongdoing of Ruritania by breaching the guarantee given under article 9.2.1. 

of the Appendix 7 to the SP Agreement. The Respondent will now reply to this 

argumentation. Notwithstanding the previous  argumentation, the Respondent 

will now argue, that even in case the Umbrella Clause applied, no wrongdoing 

could possibly be established.

143. The Claimant founds his  argumentation on fact that the guarantee under the 

SP Agreement has been given already with knowledge of the Interim Report 

issued in 2005. However, the Claimant forgot to mention that the Interim 

Report did not provide any conclusive results. The further clinical studies 

could have supported as well as  disproved the conclusions of the Report. 

Simply put, the results  of the Report could not affect the compliance with the 

guarantee under the SP Agreement, as it did not provide any relevant 

information. 
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144. Right after receiving the final report with conclusive and comprehensive 

results, the Ministry, as  any responsible governmental body would, warned 

citizens about possible health risk ordering producers to label all their Reyhan 

products. Subsequent incapability of the Claimant to cope with its 

competitors' marketing actions is  however not the issue of Investment 

protection, but the issue of his own business skills and capabilities, as 

concluded in paras 119-120 of this Memorial. 

145. Most importantly, the interim report was only disclosed for internal use by the 

Respondent’s Ministry of Health. Therefore, the Fund of Ruritania as a non-

governmental legal entity acted to the best of its knowledge since there could 

have not been a legal way by which it could have known about the content of 

the preliminary results. The Claimant therefore asserts that Ruritania is 

responsible for the another's entity (the Fund) failure to reveal interim 

document of the third entity (Human Health Research Institute).

146. In conclusion, none of the facts introduced by the Claimant could establish 

breach of guarantee given under the SP Agreement. There were no 

information which could constitute the Respondent's knowledge of any risk 

posed by the FBI products. Furthermore, the party which has provided the 

guarantee did not have any chance to legally obtain the Interim Report at the 

time of providing the guarantee.
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PRAYER FOR RELIEF

147. Finally, on the aforementioned grounds, the Respondent is asking the Tribunal 

to dismiss  the Claimant’s case and to cover the costs of the Arbitration and 

Respondent’s legal fees.
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