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STATEMENT OF FACTS 

1. Contifica Asset Management Corp., incorporated under the laws of the State of Cronos 

(hereinafter: „Claimant”, “CAM”), is a subsidiary company of Contifica Enterprises Plc., 

incorporated in the State of Prosperia, which is the parent company of Contifica Group 

(hereinafter: “Contifica Group”).  

2. Contifica Group is an international holding operating in more than 30 countries and 

dealing in a variety of fields, i.a. telecommunications, pharmaceuticals and fast moving 

consumer goods. 

3. On June 30, 2008 Contifica Spirits S.p.A. (hereinafter: “Contifica Spirits”), another 

subsidiary of Contifica Group, made an investment in the Republic of Ruritania 

(hereinafter: “Respondent”) by acquiring all shares of Freecity Breweries Inc. 

(hereinafter: “FBI”) through the Share Purchase Agreement from the State Property Fund 

of Ruritania. 

4. On March 17, 2010, Contifica Spirits sold its shares in FBI for a token amount of USD 

5.000 to another member of the Contifica Group- Contifica Spirits. This was dictated by 

the very fact that Claimant has its seat in Cronos the state which concluded a bilateral 

investment treaty (hereinafter: “BIT”) with Respondent and was mend to afford Contifica 

Groups protection under BIT. 

5. Following the sale of FBI Respondent undertook several legislative measures in order to 

prevent alcohol addiction and fight health issues. 

6. On November 20, 2010, Respondent enacted the Regulation of Sale and Marketing of 

Alcoholic Beverages Act (hereinafter: “MAB Act”). Pursuant to its provisions marketing 

of any alcohol beverages was restricted. It was impossible to sell any alcohol after 9pm, 

on sport facilities or in containers bigger than 0.5 l. Most companies on the market 

adapted to the changes without any issues. This coincided with decrease in sales of 

FREEBREW, the brand sold by Claimant through FBI. 

7. On June 30, 2011, the Ministry of Health and Social Security issued an ordinance 

(hereinafter: “Health Ordinance”) requiring FREEBREW to be labelled with a warning 

that Reyhan may lead to higher risk of cardiac complications. This ordinance was the 

effect of a report conducted by the Human Health Research Institute and was a direct 



9 

 

reaction of a responsible government trying to fulfil its duty toward Ruritania citizens, the 

duty of protection.  

8. Moreover, two of Claimant’s employees were detained not perfectly in adherence to the 

letter of law. However, this has not caused any damage to Claimant’s reputation and 

Claimant has not proved any material loss suffered as a result, but only a mental suffering 

of its employees.  
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ARGUMENTS ON THE PROCEDURE 

I. TRIBUNAL SHALL FIND CLAIMS INADMISSIBLE BECAUSE 

CLAIMANT ABUSED THE PROCESS BY ACQUIRING FBI 

SHARES BY MEANS OF DEPLORABLE PRACTICE OF 

TREATY SHOPPING  

1. Claimant is trying to improperly bring within the scope of adjudication of this Tribunal a 

claim, which without any doubts constitutes an abuse of process because of wrongful 

practice of treaty shopping.  

2. The expression "treaty shopping" refers to the unacceptable conduct of a foreign investor 

who deliberately seeks to acquire the protection under a Bilateral Investment Treaty by 

making foreign investments or bringing claims from third countries which have more 

favorable treaty terms.
1
. 

3.  Firstly, Claimant at the moment of the acquisition of FBI shares was fully aware that the 

future dispute was inevitable (A). Secondly, treaty shopping is highly harmful practice 

which undermines basic principles of international investment law and encourages 

investors to serious abuses (B). Therefore, the claims shall be found inadmissible. 

A. Claimant at the moment of the acquisition of FBI shares was fully aware that the 

future dispute was inevitable. 

4. It has been recognized in case law that foreseeability of a future dispute may lead to 

subsequent inadmissibility of a claim during arbitral proceedings. 

5. On the basis of Aguas del Tunari v. Bolivia
2
 the future dispute is foreseeable by an 

investor if it is within reasonable contemplation of the investor
3
.  

6. Matter of foreseeability of the dispute was also elaborated by the tribunal in Pac Rim 

Cayman LLC v. Republic of El Salvador
4
. The tribunal recognized that, the dividing-line 

occurs when the relevant party can foresee a specific future dispute. In the tribunal’s 

                                                
1 Skinner, p.1 

2 Aguas del Tunari para 329 

3 Dugan p. 465 

4 Pac Rim Cayman 
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view, before that dividing-line is reached, there will be ordinarily no abuse of process; but 

after that dividing-line is passed, there ordinarily will be.
5
 

7. The present case is analogical to Aguas del Tunari v. Bolivia, but the reason why the 

tribunal decided not to find claimant's claim inadmissible was, because the record did not 

establish that dispute was foreseeable. In the dissenting opinion Jose Luis Alberro-

Semerena noticed that tribunal failed to examine documents relating to the background of 

the restructuring, hence the evidence was inadequate.
6
  

8. However, in the present case the Tribunal possesses all the evidence necessary to find the 

claims inadmissible, including background of the restructuring. According to the 

memorandum from 1 March 2010, Contifica Group executives discussed in February 

2010 possibility of transfer of shares to Claimant. This was one month after the New Way 

Party won the elections and achieved majority in the Ruritanian Parliament
7
. The purpose 

of the transfer was clear – to manipulate with the ownership of shares in order to bring a 

claim under BIT
8
 and prevent health reforms planned by the sovereign government. Soon 

on 17 March 2010 Claimant acquired both shares and IP rights.
9
 

9. It would be a great misstatement to assert that Claimant could not predict tougher 

regulations upon consumption of the alcohol to be adopted in near future. The New Way 

party program has been widely discussed in the media during course of the elections
10

. It 

was highly probable that the New Way Party would have enough power to trigger 

legislative changes after the elections. Public opinion surveys forecasted that it would 

secure from 190 to 220 places out of 400. Conclusively New Way Party ended up with 

211 places in Ruritanian Parliament
11

. 

10. What is more, anti-alcohol policy was adopted by Respondent in 1992, when ruritanian 

law prohibited sales of alcoholic beverages to persons under 21 and claims suggesting 

                                                
5 Ibid. para. 2.100 

6 Dissenter opinion paras. 9-18 

7 Exhibit EX1 p. 24 

8 Exhibit EX1 p. 24 

9 St. Cl para 9 p.3 

10 Clarifications no. 9 p. 29 

11 Clarification no. 19 p. 35 
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positive health effect of alcohol
12

. Therefore, MAB act is part of constant long lasting anti 

alcoholic policy, of which any prudent investor must have been aware. Consequently, in 

the light of the facts presented above, it is clear, that Claimant foresaw the upcoming 

regulatory measures and in order to protect its investment applied abusive policy of treaty 

shopping. Therefore, Tribunal shall find claims inadmissible. 

B. Treaty shopping is a highly harmful practice which undermines basic principles 

of investment practice and encourages investors to serious abuses. 

11. There are several arguments, which prove harmful effect stemming from treaty shopping. 

If the Tribunal accepts abusive practice of treaty shopping in this case, it will have 

destructive influence on future investment disputes. 

12. Firstly, treaty shopping violates the principle of reciprocity.  International Investment 

Agreements establish reciprocal rights and obligations between the contracting states
13

. 

International Investment Treaty (both bilateral and multilateral) is an instrument used by 

two or more contracting states to promote and protect investments within the contracting 

states to the benefit of their nationals.  

13. Purpose of such treaties is not to include nationals of non-contracting states. Such benefits 

include the right of the foreign investors of contracting states to bring claims against the 

host states in international arbitration, instead of the national courts. However, investors, 

whose home states do not have such treaties, have created their own way of benefiting 

from such BITs through third countries
14

 by practice of treaty shopping. 

14. This practice has been observed to have the potential of resulting in multilateralizing 

investment treaties, as practically any investor from practically any country is capable of 

opting into practically any BIT regime
15

. 

15. Secondly, treaty shopping is doubtful practice from an ethical standpoint, as it 

discriminates natural persons. There is no convincing justification why should individuals 

and corporations have widely differing rights concerning their nationality. Natural 

                                                
12 Clarification page no. 3 p 33 

13 Sornarajah, p. 8.   

14 Efe Uzezi Aziano, p.6-7 

15 Schill p.15 
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persons cannot manipulate their nationality in such an easy way as corporations. All it 

takes is to channel an investment through a company that is incorporated in the right 

country as long as this is done early enough
16

. 

16. Conclusively, treaty shopping jeopardizes whole bilateral investment treaty system. There 

are countries which due to their liberal BIT drafting policy and broad investment 

protection are known as a "treaty heavens". Good example of such country is 

Netherlands
17

. The Netherlands has entered into 105 BITs with other nation states, mostly 

in developing world and because of that it is a very attractive state for nationality 

planning.  Companies which intend to invest in Asia, South America and Eastern 

Europe
18

 manipulate with their corporate nationality by restructuring their assets in order 

to circumvent lack of bilateral investment treaty in the country of their origin. 

17. Practice shown, that treaty shopping practice led Bolivian and Czech governments to 

threaten to exit from their Dutch BITs and the Venezuelan government actually 

terminated its BIT with the Netherlands. Also, some states like Ecuador, Bolivia, and 

Venezuela have withdrawn from ICSID, in order to protect themselves from international 

arbitration proceedings
19

. 

18. In conclusion, claims are inadmissible, because transfer was not a bone fide transaction 

constituting an abuse of rights. It occurred at the time when particular dispute have been 

already anticipated by Claimant. What is more treaty shopping is a harmful practice with 

possible outcome of jeopardizing whole web of bilateral investment treaties. 

  

                                                
16 Schreuer Nationality Planning p. 19 

17 Van Os, R.,  

18 Ibid. p.18 

19 Efe Uzezi Aziano p.13 
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ARGUMENTS ON THE MERITS 

II. CLAIMANT IS NOT ENTITLED TO ANY DAMAGES BECAUSE 

A STATE IS NOT LIABLE FOR ANY LOSS CAUSED BY 

REGULATORY MEASURES IT ADOPTS FOR PUBLIC BENEFIT 

AND WELFARE 

19. Respondent bears no liability for alleged loss because the actions undertaken by Ruritania 

were regulatory measures (police powers) taken for public benefit and welfare. These 

actions were neither discriminatory, nor arbitrary, they did not constitute abuse of rights 

and were perfectly proportionate to potential risk. 

20. Respondent enacted two acts, the MAB Act and the Health Ordinance with purpose of 

preventing alcohol addiction and consumption of Reyhan, which could possibly lead to 

cardiac complications.  

21. The first act was in particular concerned with marketing of alcohol. The MAB Act 

imposed: 

1) ban on marketing of alcohol beverages during sports events and on television; 

2) ban on sales of beer at sport facilities, outdoor or at any other place after 9 pm; 

3) requirement that all brands of beer be labeled in the same font and color as all the 

other text on the label. 

22. The second act required that all products consisting Reyhan be additionally labeled with a 

warning that they may possibly lead to higher risk of cardiac complications. 

23. According to Claimant Respondent is liable for the decrease in sales allegedly amounting 

to as much as expropriation of Claimant's investments in Ruritania. Apparently, Claimant 

is trying to shift the risk of its economic decisions on Respondent. However, it is clear 

that Respondent acting in good faith and with particular purpose of saving health of its 

citizens, could not infringe its BIT obligation. Consequently, pursuant to customary 

international law, Respondent is not liable for any loss that Claimant may have suffered at 

that time.  
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24. Any foreign investor, by entering into a state, accepts benefits and burdens of domestic 

regulation
20

. This risk is even higher when an investor deals with a public party or a 

sovereign country. It is also accompanied by another kind of risk, the risk shared 

commonly all over the free world by any businessman, that is the risk of making business 

decisions.  

25. Bearing in mind that particular risk, the lion's share of international law doctrine indicates 

that measures for protection of environment, public health or safety will normally justify 

even severe interference with one's property rights.  

26. Pursuant to §712 of (Third) Restatement of Foreign Relations Law of the United States
21

, 

a state is not responsible for loss of property or any other economic disadvantage 

resulting from bona fide, non - discriminatory general taxation, regulation, or other action 

of the kind that is commonly considered as within the police powers of a state. This view 

has also been expressed by the Iran - US Claims Tribunal in the Too v Greater Modesto 

Insurance Associates.  

27. In Feldman v Mexico, the Tribunal reinforced the argument stating that regulatory 

measures doctrine is necessary to enable governments to operate at all: 

“at the same time, governments must be free to act in the broader public 

interest through protection of environment, (…) imposition of zioning 

restrictions and the like. Reasonable governmental regulation of this type 

cannot be achieved if any business that is adversely affected may seek 

compensation, and it is safe to say that customary international law 

recognizes this.”
22

  

28. International law standards require that regulatory measures be not discriminatory, 

arbitrary and abusive of rights. They must also be proportionate.
23

 

29. In light of the above, it must be stressed that the actions undertaken by Respondent fall 

within the doctrine of regulatory measures exempting Respondent for any liability to 

                                                
20 Newcombe 

21 (Third) Restatement of Foreign Relations Law of the United States: §713, American Law Institute 

22 Feldman para 149, emphasis added; see also SD Myers; Methanex; Saluka; 

23 Azurix; Continental Casualty; Methanex; LG&E; Tecmed; Newcombe; 
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compensate Claimant’s loss, because they did not constitute abuse of rights (A), were not 

arbitrary (B), discriminatory (C). They were also proportionate. 

A. Respondent actions were not abuse of rights 

30. Abuse of rights means that a state exploits its power to regulate for a purpose other than 

that for which the right exists.
24

 Therefore, the reason behind an act, the intention of a 

state is of crucial importance. This is especially important and different from 

expropriation, which may occur even in the absence of any intention of  a state to 

expropriate.
25

 However, under the circumstances, nothing indicates that Respondent had 

any other intention than just that to serve its citizens.  

31. As a matter of fact, Respondent enacted the MAB Act and the Health Ordinance for the 

sole purpose of preventing alcohol addiction and cardiac complications, thus to take care 

of health of the people of Ruritania. 

32. To argue to the contrary would be counter-factual, unjustified and unreasonable. 

33. The MAB Act prohibited marketing of alcoholic beverages on TV and at sport events
26

 to 

avoid association of alcohol with successful life (celebrities on TV) and professional 

sport. The same reason stood behind the ban on the sales of alcohol after 9 pm - to 

prevent alcohol consumption during nights and protect public order. As to the labeling 

requirements the government most presumably expected to avoid situations in which 

consumers would be succumbed to addiction by means of colorful and manipulative 

labeling.
27

 The last measure adopted by the MAB Act involved prohibition of sales 

alcohol in containers higher than 0.5 l.
28

 This issue is novelty only at first sight. Similar 

restrictions operate in different areas of life and are generally accepted as means to 

decrease alcohol consumption for greater interest, e.g. health or public order. That is one 

of the reasons (beside price) behind sales of little dosages of alcohol on planes, trains or 

in hotel rooms.  

                                                
24 Newcombe; 

25 Schreuer pp 112 - 115; Tecmed; Azurix; Starret Housing; Metalclad; Phels; Santa Elena; Bioune; 

26 St. Cl. Para 11; 

27 St. Cl. Para 11; 

28 St. Cl. Para 12; 
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34. When it comes to Health Ordinance, its purpose may clearly be inferred from the wording 

of the very warning Claimant so blatantly opposed to, concerning possibilities of Reyhan 

leading to cardiac complications. This was simply to allow consumers to make informed 

decisions on whether they were going to consume a product that was known to cause 

higher risk of cardiac complications. 

35. These measures were lawful according to Ruritania law and were in compliance of an 

obligation of any responsible and socially sensible government: to act in the best interest 

of its citizens. Although, Claimant wishes Respondent was deprived of that privilege and 

prerogative, such justification of ill-advised business decision would be contrary to any 

international standard. Why would anyone argue that these acts were enacted with abuse 

of rights, in the absence of any fact pointing to such conclusion, remains complete 

mystery. 

B. Respondent’s actions were not arbitrary 

36. Abitrarity may be regarded as a "wilful disregard of due process of law, an act which 

shocks or at least surprises, a sense of judicial propriety.
29

 According to Hamrock, a 

measure would be deemed arbitrary if: 

1) the action is not authorised by law; 

2) the action is taken for an improper purpose; 

3) the action is taken because of irrelevant circumstances; 

4) the action is patently unreasonable;
30

 

37. The actions undertaken by Respondent were not arbitrary. They were lawful and 

reasonable. Even if Claimant was righteous in pursuing the allegation that the sales of 

FREEBREW decreased due to enactment of MAB Act and Health Report it would only 

justify their existence: after all they succeeded in preventing alcohol consumption among 

the citizens of Ruritania. 

                                                
29 Asylum Judgment; 

30 Hamrock; 
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38. Moreover, the advertising restrictions introduced by the MAB Act may not be regarded as 

novelty. Labeling requirements concerning different kinds of products for different 

reasons, including health, remain notorious on international arena. Countries all over the 

world restrict marketing of tobacco, by  stipulating their package size and logos or by 

prohibiting their advertising in TV or radio during different periods of time. According to 

the World Health Organization Framework Convention on Tobacco Control, from 27 

February 2005, as many as 168 countries agreed to ban tobacco advertising unless their 

constitution forbade it. This is only a natural step in preventing addictions and 

consumption of health hazardous toxins, which only comes next to such restrictions as 

prohibition of alcohol or tobacco consumption in public. Such limitations encompass also 

different types of other drugs, i.a. cannabis. And if tobacco marketing restrictions are 

perfectly acceptable then why would an act restricting marketing of beer be any more 

arbitrary?  

39. When it comes to the Health Report it must be stressed that it was based on a thorough 

analysis of a problematic influence of Reyhan on cardiac system. When the scientists of 

the Human Health Research Institute released their report the government of Ruritania 

could only do so much and require that the products based on Reyhan be labeled with 

appropriate warning. Cardiac complications are not health issue to be neglected and the 

government made a conscious and responsible decision, to warn the consumers that it 

may lead to higher risk of cardiac complications, not that it necessary does cause cardiac 

problems but that there is such a possibility. This was a difficult decision, because in 

order to protect Ruritania citizens Respondent must have necessarily made it more 

difficult to some producers, however, it was the most reasonable thing to do, having in 

mind that Respondent did not go as far as completely prohibit sales of any product 

containing Reyhan. It was therefore also a proportionate measure in line with reasoning 

expressed in LG&E v Argentina (referring to Tecmed v Mexico): 

“whether such actions or measures are proportional to the public interest 

presumably protected thereby and the protection legally granted to 

investments, taking into account that the significance of such impact, has a 

key role upon deciding the propotionality”
31

 

                                                
31 LG&E; 
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C. Respondent’s actions were not discriminatory 

40. The acts were definitely not disciminatory. The MAB Act restricted marketing of any 

alcoholic beverages on sporting events, not just FREEBREW and not even just beers. 

Similarly, labelling requirement applied to all different kind of alcohols and the same 

goes for other provisions implemented by the Act.  

41. Claimant may inappropriately argue that even though the MAB Act concerned all kinds 

of alcohol beverages it was only FREEBREW that was sold in containers higher than 

0.5l. That is however an unreasonable and unjustified assumption. There are dozens of 

alcohol beverages traditionally sold in bigger containers, including 0,7l., e.g. vodka, 

whiskey, bourbon, wine, cider or champagne.  

42. If it comes to Health Ordinance, it certainly applied to all products containing Reyhan not 

just to FREEBREW.
32

 

43. Contrary to what Claimant is trying incompetently to impute, there is a clear distinction 

between expropriation and regulatory measures. Such action is not the taking of property 

by a state, but rather a declaration that the particular "use by anyone, for certain forbidden 

purposes, is prejudicial to public interests" (Mugler v. Kansas). This however, does not 

entitle Claimant to compensation. Regulatory measures fall outside scope of art. 4 (1) BIT 

and they are not bound by the requirements stipulated in that provision, especially by the 

requirement to compensate. Contrary interpretation would necessarily prevent any state 

from operating in any are even remotely associated with scope of business operation of a 

foreign investor for fear of compensation. This would effectively deprive states of 

capabilities and will to regulate fields of life where it is necessarily and would force 

governments to neglect such essential issues as health, environmental protection, 

addictions. Consequently, states would be even less likely to honor and ratify investment 

treaties and would perceive foreign investors as enemies to their sovereignty. This could 

potentially destroy international investment system and create chaos.  

44. Conclusively, Respondent is not liable for any alleged damage Claimant sustained 

because the actions undertaken by Respondent were not arbitrary or discriminatory and 

did not constitute abuse of rights. They were also proportionate. Therefore, the MAB Act 

                                                
32 St. Cl. para 15; 
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and the Health Ordinance fall within the scope of regulatory measures. Consequently, 

Claimant is not entitled to any compensation.  

III. CLAIMANT IS NOT ENTITLED TO ANY DAMAGES FOR THE 

ALLEGED BREACH OF THE OBLIGATION TO PROVIDE FAIR 

AND EQUITABLE TREATMENT AND FULL PROTECTION AND 

SECURITY 

45. CAM incorrectly alleges that it was illegally expropriated of its investment in 

Ruritania, however apparently even Claimant itself is not convinced by its own 

unfounded accusations since it also claims that by the same actions the government of 

Ruritania breached art. 3(1)(b) BIT by allegedly violating its obligation to accord 

Respondent’s investment fair and equal treatment as well as full protection and 

security. Claimant groundlessly believes that Ruritania contradicted its expectations 

by merely enjoying its sovereign power to legislate. It also claims that the measures 

taken by Respondent in order to protect its own citizens were arbitrary. Finally, 

Respondent allegedly violated the obligation to provide full protection and security by 

arresting two employees of Claimant. 

46. The aforementioned accusations do not constitute a valid ground for damages. First, 

Claimant could not have reasonably expected Respondent not to change the law being 

in force at the time of the acquisition of the investment (A). Second, the actions of 

Respondent were based on objective, reasonable grounds (B). Finally, the detention of 

Claimant’s employees did not bring any harm to CAM’s investment and therefore 

cannot constitute a cause of action in these proceedings (C). 

A. Claimant could not have relied on an expectation that Respondent would not 

change the law 

47. Claimant incorrectly states that Respondent violated its obligations under BIT by 

changing the legal framework of the Claimant’s investment despite having created 

certain allegedly reasonable expectations. Contrary to what CAM states, Claimant did 

not rely on any reasonable or legitimate expectations that would be induced by 

Respondent. It based both its decision and meritless claims on the hope that 

Respondent will not change the law governing its business until it is acting as an 
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investor in Ruritania. This hope, however, does not constitute a sufficient cause of 

action. 

48. Respondent does not deny that under the fair and equitable treatment clause 

reasonable and legitimate expectations of investors should be protected. This general 

notion is, however, limited by several requirements allowing a state to exercise its 

legislative powers. First, the expectations are legitimate only when they arise from 

state’s specific representations or commitments made to the investor. Second, the 

investor must take into account the general regulatory environment in the host 

country. Finally, investor’s expectations must be balanced against legitimate 

regulatory activities of a host state
33

.  

49. As Claimant argues, an investor may only rely on the expectations that were induced 

by a host state. However, such expectations may be based only on specific 

representations of a host state, as it was stressed in Methanex v. United States
34

. In the 

aforementioned case Methanex claimed that it was treated unfairly, since Californian 

legislation prohibited the production of gasoline containing methanol which allegedly 

destroyed claimant’s market. The tribunal did not share that view, finding that the 

United States did not make any specifications or commitments allowing claimant to 

believe that such regulatory changes would not occur. 

50. Furthermore, even if there is a contractual relationship between an investor and a host 

state, it does not automatically create any legitimate expectations under international 

law. As it was stated in Parkerings v. Lithuania
35

: “(…) Contracts involve intrinsic 

expectations from each party that do not amount to expectations as understood in 

international law”. Consequently, even if an investor and a host state are parties to a 

contract, the investor still cannot rely on any expectations that were not specifically 

induced by the host state. 

51. Nevertheless, even if a host state does make certain assurances, an investor is not 

exempt from an obligation to perform its due diligence. If an investor relies solely on 

the representations of a host state, its negligence must at be taken into account. One 

                                                
33 Duke Energy  

34 Methanex. 
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cannot claim to have fully relied on a false expectation which could have easily been 

verified before any injury occurred. This notion was confirmed in MTD v. Chile
36

, as 

the tribunal decided to reduce the awarded damages by 50 per cent following the 

finding that the investor should have performed its own assessment of its legal 

situation instead of relying on the representations of Chile. 

52. Furthermore, an investor must be aware of the regulatory environment in a host state. 

If an investor picks to run its business in a state that undergoes legislative changes, 

particularly in its field of business, then the investor cannot claim to have relied on an 

expectation that the legal framework of its business would stay stable. As it was noted 

in Genin v. Estonia
37

, there can be no expectation of stability of legislation if an 

investor is aware of the state’s political transformation. 

53. What is of crucial importance, “no investor may reasonably expect that the 

circumstances prevailing at the time the investment is made remain totally 

unchanged”
38

. The power to legislate is one of the basic attributes of any state. As 

such, it cannot be excluded by mere expectations of the investors. The investors, 

however, must be aware of the fact that a host state may regulate their branch of 

business. Investor’s legitimate expectations concerning the stability of the legal 

framework may outweighed by the host state’s regulatory interest. Consequently, 

reasonable, justified legislation cannot constitute a breach of the fair and equitable 

treatment obligation even if it brings certain harmful consequences to the investor. 

54. In the case at hand Claimant states that it relied on certain expectations that were 

allegedly contradicted by Respondent. According to CAM, Ruritania’s government 

could not protect the health of its citizens by limiting the marketing of alcoholic 

beverages and imposing an obligation to warn the customers about the effects of 

Reyhan consumption. It claims that Ruritania induced an expectation that the legal 

framework of Claimant’s business would not change. Such expectation, however, was 

not created by Respondent and does not meet the requirement of reasonability. 
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55. First, Respondent did not make any specific commitments or representations 

regarding the legal framework of Claimant’s investment. In particular, such 

representations cannot be inferred from the contractual relationship between the 

parties. Contractual obligations of the parties do not automatically create expectations 

in the understanding of international law. Consequently Claimant cannot hold that 

solely by selling FBI to Contifica Spirits Ruritanian government induced a legitimate 

expectation that it will not legislate in the field of alcoholic beverages. 

56. Furthermore, even if it was possible to create a legitimate expectation on such basis, 

Claimant could not rely on that fact. Two months after the elections in Ruritania that 

resulted in the victory of New Way party Contifica Spirits transferred the shares of 

FBI to CAM. This shows that while acquiring the assets of FBI, Claimant was 

perfectly aware of the upcoming legislation aimed at reduction of alcohol 

consumption in Ruritania. Consequently, it cannot now claim that it relied on an 

expectation that the legal framework would not change. 

57. Finally, even if Claimant could rely on any legitimate expectations, it was outweighed 

by the regulatory interest of Respondent. The regulatory measures adopted by 

Respondent were aimed at protecting health of the citizens of Ruritania. Furthermore, 

the steps taken by the government were both proportionate and adequate. Respondent 

did not prohibit the sale of alcoholic beverages or using Reyhan. It merely limited the 

possibility of marketing alcohol and imposed an obligation to inform customers about 

the potential risks arising from the consumption of Reyhan. The adopted measures 

were not discriminatory, since they applied to all producers of alcohol. Consequently, 

the government of Ruritania had a justified interest in introducing the regulatory 

measures challenged by Claimant, since it chose the health of the citizens over the 

financial stability of CAM.  

58. “Not every hope amounts to an expectation under international law”, as stated the 

tribunal in Parkerings v. Lithuania
39

. In the case at hand Claimant hoped that 

Respondent would not change its health policy and its legal framework concerning 

alcoholic beverages. This hope, however, was not based on any legitimate grounds. 

There were no specific commitments, no assurances and no justified reasons to 
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believe that Respondent will not change the law. Quite contrary, when CAM acquired 

FBI it expected the upcoming regulations. As a result, Respondent did not contradict 

any reasonable expectations of Claimant. 

B. Respondent acted in a reasonable and fair manner while enacting Health 

Ordinance 

59. Claimant incorrectly states that Respondent acted in capricious and arbitrary manner 

when it enacted Health Ordinance. On the contrary, Respondent based its decision on 

a long term study by the respected scientific entity. Its actions were justified by the 

objective reasons and therefore, even if they injured Claimant’s investment, they do 

not constitute a breach of the fair and equal treatment obligation. 

60. It is true, as Claimant states, that arbitrary or capricious treatment violates the fair and 

equitable standard
40

. However, treatment cannot be considered as arbitrary or 

capricious if the actions of a host state were justified by certain reasonable goals. 

Furthermore, the measures adopted by a host state do not have to be the most 

appropriate or efficient. In Enron v. Argentina the tribunal found that the host state 

did not breach fair and equitable treatment standard since it “believed and 

understood” that the actions taken were the best response to the crisis
41

. Similarly, in 

LG&E v. Argentina the tribunal held that it was sufficient that the measures adopted 

by Argentina “were not taken lightly, without due consideration”
42

.  

61. In the case at hand the enactment of Health Ordinance was preceded by the scienitifc 

research by Human Health Research Institute lasting 10 years. Even if there were 

certain differences between the methodology of the experiment and the production 

process of FREEBREW, the results of the research were worrying. The government 

of Ruritania was fully justified to take pre-emptive measures instead of waiting for the 

consequences of the consumption of Reyhan. It must be stressed that the government 

chose the most appropriate measure at this stage, allowing the consumers to make an 

informed choice. 
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62. Furthermore, Claimant agrees that the Minister of Health adopted Health Ordinance 

properly following the procedure required by Ruritanian law. Claimant only 

challenges the reasonableness of the Minister’s decision
43

. As it was demonstrated in 

Enron v. Argentina, the measure taken does not have to be the most suitable or 

efficient one. It is only required not to be taken without any reason. 

63. Consequently, Ruritania cannot be held liable for any losses arising from the 

enactment of Health Ordinance. Respondent exercised its sovereign power, acting in 

good will in order to protect the health of its citizens. As a result, Claimant is not 

entitled to any damages. 

C. Claimant is not entitled to any damages for the detention of its employees 

64. Claimant alleges that Respondent breached its obligation to accord CAM’s investment 

full protection and security by detaining two of its employees. Nevertheless, this 

incident did not affect the investment of Claimant and consequently CAM is not 

entitled to the damages for the unlawful arrest. 

65. Although it has been accepted by Respondent that the detention of Claimant’s 

employees constitutes a breach of full protection and security standard, any claims 

concerning the violation of personal rights of the detained employees are not within 

the scope of current proceedings. CAM may be the employer of the arrested 

executives, however it is still a separate entity, therefore it needs to prove that the 

detention of the employees led to the injury of its investment. Claimant failed to prove 

any real damage so far. It could not demonstrate any losses incurred by the fact that 

the executive officers could not work during their detention lasting less than two 

weeks. Furthermore, the reputation of Claimant was allegedly already destroyed when 

its employees were arrested, therefore no further damage was sustained by Claimant. 

66. Consequently, Claimant is not entitled to any damages for the detention of its 

employees. The claims of the employees exceed the scope of the current proceedings. 

IV. MORAL DAMAGES MAY NOT BE AWARDED UNDER THE 

CIRCUMSTANCES OF THIS CASE 
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67. In its statement of claim Claimant requested the tribunal to award USD 1.000.000 in 

compensation for moral damage sustained by its employees for their detention. However, 

under the circumstances, Claimant is not entitled to request such compensation because it 

is not Claimant who suffered the alleged damage.  

68. The parties agreed for the purpose of this stage of proceedings to assess only whether the 

moral damage may in principle be awarded therefore the issue of causality or evidence 

shall not be discussed in this statement.
44

 

69. Moral damages may be defined as compensation for an injury resulting in mental 

suffering.
45

 However, they may only be awarded if the applicable international law 

provides for such type of remedy.  

70. It is clear that a company may not sustain mental suffering, because no juridical act is 

capable of experiencing emotions. Therefore, moral damages have been awarded to 

companies rather for damage to their reputation. As the tribunal in Bogdanov argued: 

“Moral damages may be awarded only for personal damage to an 

individual, not for damage inflicted to a juridical person.”
46

 

71. In the case at hand Claimant requests compensation for damage sustained by its 

employees. However, the BIT concerns only protection of the investment, not labor 

force.
47

 Therefore, for Claimant to be able to raise the claim of moral damages it prove 

that it was the investment that sustained the loss. The investor then, in the wording of 

Schwenzer, “does not assert the rights of its representatives but asserts its own rights 

under the investment treaty”.  

72. In the case at hand the definition of investment was agreed upon in art. 1 BIT. According 

to that provision the term “investment” means every asset invested in Ruritania. 

According to the Black’s law dictionary  asset is “an item that is owned and has value” or 

“all the property of a person”.
48

 Clearly thus, an employee may not be regarded as an 
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asset in that context. This is confirmed by the examples of investment laid out in art. 1 

BIT, e.g. movable or immovable properties, companies shares, intellectual property 

rights. If the parties wanted the treaty protection to encompass employees they would 

have done so by choosing explicit wording of the treaty.  

73. Consequently alleged moral suffering sustained by Claimant’s employees may not be 

considered as damage done to its investment. 

REQUEST FOR RELIEF 

 

In light of the above, Respondent respectfully requests the Tribunal to find that: 

a. it has no jurisdiction over the claims raised by Claimant, 

b. all of the claims are inadmissible; 

c. Respondent did not breach any of its obligations under BIT with Cronos, in particular there 

was no unlawful expropriation nor violation of Fair and Equitable Treatment Standard or 

Article 6(2); 

d. Messrs. Goodfellow and Straw were detained in accordance with laws of Ruritania and 

there was no breach of Full Protection and Security Standard; 

e. Claimant is not entitled to the damages and costs that it seeks.  

* * * 

On behalf of Claimant: 

TEAM SINGH 


