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STATEMENT OF FACTS 
The Parties 

1. Claimant: The Claimant, Contifica Asset Management Corp. (“CAM”), is a company 

incorporated under the laws of the State of Cronos.  Contifica Enterprises Plc (“Contifica 

Enterprises”), a Prosperian corporation, is the parent company of Contifica Group. CAM is a 

member of Contifica Group.   

 

2. Respondent: The Respondent is the Republic of Ruritania (“Ruritania”).  

 

3. The State Property Fund (“SPF”) is incorporated under the laws of Ruritania.  Under the laws 

of Ruritania SPF is a separate legal entity with its own legal personality.  Ruritania bears no 

liability for the debts of SPF.  The principle managing bodies of SPF are the Board of 

Governors and the Director-General both appointed by the government of Ruritania.  SPF 

may make periodic contributions to Ruritania and in the event of dissolution all of its assets 

and liabilities pass to Ruritania.  

 

Factual Background 

4. Freecity Breweries Inc. (“FBI”) is the oldest and largest brewery in Ruritania.  SPF owned 

FBI from 1928 until 2009.  FBI had a history of success and profitability. 

 

5. “FREEBREW,” FBI’s most famous and popular brand has a distinct taste due to a flavouring 

added during the brewing, which is produced from a local plant, Reyhan.  Reyhan has 

traditionally been used in a number of local food products.  Each bottle of FREEBREW 

contains .03 to .05 grams of Reyhan concentrate.  FREEBREW is traditionally sold in .8 liter 

bottles. 

 

6. In early 2008, SPF decided to sell the brewery to a private investor and announced 

international tender. Contifica Spirits S.P.A. (“Contifica Spirits”) submitted a bid.  Contifica 

Spirits manages Contifica Enterprises alcohol beverages production assets.  On June 30, 

2008, Contifica Spirits was declared winner of the tender and entered a Share Purchase 
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Agreement with SPF providing for the acquisition of all shares in FBI for $300,000,000 

(USD). 

 

7. The Share Purchase Agreement states in pertinent part:  

STATE PROPERTY FUND OF RURITANIA, a state 
establishment incorporated under the laws of the Republic of 
Ruritania, with its registered address at 3 Liberty square, Freecity, 
Republic of Ruritania 
… 
 
11. ASSIGNMENT 
11.1 Neither Party may assign any of its rights or obligations under 
this Agreement, except that the Purchaser may assign all of its 
rights and obligations under this Agreement by way of substitution 
to any company, which is a member of the Contifica Group. 
 
… 
 
14. GOVERNING LAW AND DISPUTE RESOLUTION. 
14.1 This agreement shall be governed by the laws of the Republic 
of Ruritania. 
14.2 All disputes arising out of or in connection with the present 
Agreement shall be finally settled under the Rules of Arbitration of 
the International Chamber of Commerce by three arbitrators 
appointed in accordance with the said Rules seated in Geneva.  The 
arbitration shall be conducted in the English language. 
 
… 
 
SCHEDULE OF WARRANTIES AND REPRESENTATIONS 
The SELLER represents and warrants that 
APPENDIX 7 
9.2.1. To the best of its knowledge the products of the Brewery do 
not pose any risks to the consumers, other than those which are 
ordinary for similar alcoholic beverages. 
 

8. On March 17, 2010, the shares in FBI that Contifica Spirits originally purchased for 300 

million dollars (USD) were transferred to FBI for a meager amount of 5 thousand dollars 

(USD). The rights to the principal IP used by FBI and trade dress registrations with respect to 

the designs of the beer bottles and cans including the iconic .8-liter FREEBREW bottle were 

also transferred. The transfer was done in accordance with Ruritania laws.  
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9. However, a “HIGHLY CONFIDENTIAL” letter sent on March 10, 2013 to Lucas 

Goodfellow (Chief Executive Officer) from Adam Straw (General Counsel) clearly indicates 

the purpose of the transfer was engage in international treaty shopping.  The letter was 

obtained during a criminal investigation regarding possible bribery for the acquisition of FBI 

shares by CAM that involved Messrs Goodfellow and Straw.  

 

10. Pursuant to the laws of Ruritania, Ruritania can use this letter for any purpose, including the 

present proceedings.  The letter says in pertinent part:  

 
After our meeting in February I have now considered together with 
our external advisers various means of achieving further protection 
of Contifica Group. We have considered a number of jurisdictions 
looking at the advantages of each legal environment, the tax 
consequences of restructuring and presence of a Contifica group 
company in the respective jurisdiction. The latter factor is 
important, since we may need to implement the restructuring quite 
quickly and hence would prefer to use an existing group company. 
So essentially we need to transfer the assets to one of the Contifica 
group companies in a country which has an investor-friendly 
environment. 
In the end we essentially have a choice between Cronos, Delaware 
and Switzerland. However, in the circumstances I would 
recommend Cronos as Asset Management is incorporated there.  In 
Cronos, dividends, royalty payments and income received from 
sale of shares are taxed at acceptable rates. 

 
11. Furthermore, the transfer of shares from Contifica Spirits to CAM took place two months 

after the New Way party secured the majority in Ruritania parliament.  The party was widely 

known for taking a strong stance towards the marketing and sale of alcohol.  

 

12. Ruritania parliament adopted the Marketing of Alcoholic Act (“MAB Act”) on November 

20, 2010.  The MAB Act limited applied to all manufacturers and sellers of alcohol in 

Ruritania.  The MAB Act prohibits marketing of any alcoholic beverages on television and at 

sporting events, prohibits serving beer at sport facilities and at any place from 9pm until 9am, 

imposes a requirement that trademarks/brands of beer be written in the same font and color 

as all of the other text on the label, and prohibits the sale of alcohol in containers over .5 

liters. 
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13. On June 30, 2011 the Ministry of Health and Social Security adopted an ordinance that 

requires all products containing Reyhan Concentrate to be labeled with an explicit warning 

that  

This product contains Reyhan concentrate, consumption of which 
according to the results of scientific research may lead to higher 
risks of cardiac complications. 
 

14. The ordinance was adopted in response to a 10-year study done by Human Health Research 

Institute (“HRI”), a government-funded institution that has its Board of supervisor and 

Executive Director appointed by the Ministry of Health and Social Security of Ruritania.  

The report released on June 15, 2011 showed that consumers of beverages with Reyhan 

concentrate were exposed to a high risk of cardiac complications due to the effects of 

Methyldioxidebenzovat (“MDOB”), an active chemical ingredient found in Reyhan 

concentrate.  The participants were separated and given different daily doses of MDOB 

ranging between .15 and .18 grams. 

 

15. On August 20, 2011, FBI sent a letter to the Ministry of Health and Social Security alleging 

the data collection and research analysis conducted by HRI was flawed.  At the time, FBI’s 

competitors were basing claims in their advertising on HRI’s report.  The competitors said 

that FBI contains “poisonous Reyhan” and labeled their beers “Reyhan-free.”  

 

16. On December 1, 2011, Prosecutor’s Office of Ruritania commenced an investigation against 

Messrs Goodfellow and Straw, executives of FBI and Contifica Group.  The Office had 

“information” that the executives were involved in bribery of officials of SPF in connection 

with the acquisition of FBI shares.  

 

17. On December 19, 2011, Messrs Goodfellow and Straw were informed of the investigation 

and told they may be summoned after the holiday season in the beginning of 2012 for 

interrogation. 
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18. On December 23, 2011, Messors Goodfellow and Straw were detained in Freecity 

International Airport, when boarding a flight to Propsperia.  They were told by police officers 

that they were being detained from “fleeing justice.”  Messors Goodfellow and Straw were 

both told by their lawyers that under Ruritania law they were free to leave the country 

pending investigations.  A video of their detention was broadcast across Ruritania on Free 

TV with a spokesman of the Prosecutor’s office claiming that Ruritania “will not let people 

responsible for corruption escape investigation.” The investigation against the men was 

eventually dropped but the executives were detained in the airport until January 3, 2012.  

 

THE BIT  

19. March 15, 1997: The Treaty for the Mutual Promotion and Protection of Foreign Investment 

between The Republic of Ruritania and The State of Cronos (“BIT” or “Ruritania-Cronos 

BIT” was entered into. 
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ARGUMENT PART ONE: JURISDICTION 

I. CAM’S CLAIMS SHOULD BE DISMISSED BECAUSE THEY ARE AN ABUSE 
OF PROCESS, AND THE TRIBUNAL LACKS JURISDICTION OVER THE 
CLAIMS BECAUSE CAM’S SHAREHOLDING IN FBI IS NOT A BONA FIDE 
INVESTMENT 

 

A.  First, The Tribunal Should Dismiss CAM’s Claims Because CAM’s Actions Leading Up 
To The Filing Of Their Claims Amount To An Abuse Of Process 

 

20. Respondent challenges the Tribunals jurisdiction over Claimant’s claims on the grounds that 

the conduct of Claimant amounts to illegitimate treaty shopping.  The claims arise out of an 

agreement between Contifica Spirits S.P.A., a Posterian corporation, which is in turn owned 

by Contifica Enterprises Plc, a Prosperian corporation.  Contifica Spirits shares were 

transferred to CAM, a corporation incorporated under the laws of the State of Cronos only to 

allow for protection under the Cronos-Ruritania BIT.  Such action is offensive to the “good 

faith” principle established under customary international law.  

 

21. The ILA Committee on International Commercial Arbitration explained abuse of process 

broadly; it explained: 

[i]f it is necessary for a court to prevent a misuse of its procedure 
in the face of unfairness to another party, or to avoid the risk that 
the administration of justice might be brought into disrepute 
among right-thinking people. The doctrine rests upon the inherent 
power of the court to prevent a misuse of its procedures even 
though a party’s conduct may not be inconsistent with the literal 
application of the procedural rules.1 

 

22. The March 1, 2010 letter sent by Adam Straw, General Counsel for Contifica, and received 

by Chief Executive Officer Lucas Goodfellow indicates the sole purpose of the share transfer 

was to find an “investor-friendly” jurisdiction in which to transfer the shares of Contifica 

Group.  

 

23. Article 31 of the Vienna Convention on the Law of Treaties explains that: “[a] treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

                                                
1 ILA Committee on International Commercial Arbitration, Interim Report: “Res judicata” and Arbitration (2004). 
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the treaty in their context and in the light of its object and purpose.”2  The principle of good 

faith is of utmost importance in international law.3 

 

24. The tribunal in Pheonix Action Ltd. v. Czech Republic set out four factors to consider in 

determining whether an investment deserves protection under a particular BIT.  The factors 

are: 1) the timing of the investment, 2) the timing of the claim, 3) the substance of the 

transaction and 4) the true nature of the investment operation.4  By weighing those factors, 

the Tribunal concluded that the Claimant’s investment in the Czech republic was carried out 

in order to obtain the ability to subject domestic disputes to protections of the BIT rather than 

to engage in economic activity.5  Thus, the tribunal held the transfer was an abuse of process 

and dismissed the claims.6  In the present case, the factors are just as telling as they were in 

Phoenix Action. 

 

25. The Timing of the Investment. In Phoenix, the “investment” purchased by the Claimant was 

subject to civil litigation and problems with tax and custom authorities.7  Similarly, in the 

present case CAM purchased the “investment” with knowledge of the impending issues 

regarding the possible regulation of the beer industry.  It was well known in Ruritania that 

the New Way party took a hard stance towards marketing and sale of alcohol.  It was one of 

their largely publicized issues in the party’s election manifesto.  The Claimant’s March 1, 

2010 letter is evidence that the transactions purpose was not to “invest” but rather to achieve 

protection under a BIT before new rules and regulations went into place.  Thus, the time that 

this alleged “investment” shows that it was not carried out to create economic activity but 

rather to allow for a different forum on which the Claimant could bring possible claims.  

 

26. The Timing of the Claim. The timing of the claim shows that the assignment was made for 

the illegitimate reason of obtaining BIT protection.  The email of March 1, 2010 indicates 

that the restructuring will need to occur “quite quickly” due to the necessity of an “investor-

                                                
2 Vienna Convention on the Law of Treaties, art. 31, 23 May 1969, United Nations, Treaty Series, vol. 1155. 
3 Phoenix Action Ltd. v. Czech Republic, ICSID Case No ARB/065 (Award, 15 April 2009). 
4 Id. at paras. 135-140.  
5 Id. at para. 142. 
6 Id. at para. 144.  
7 Id. at para. 136. 
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friendly” country.  Accordingly, the letter emphasized the need for a swift decision so that 

BIT protection could be obtained.  This situation mirrors the Phoenix Action, where the 

tribunal held the “alleged investment was not made in order to engage in national economic 

activity, it was made solely for the purpose of getting involved with international legal 

activity.8”  

 

27. The Substance of the Transaction. In Pheonix, the tribunal emphasized that the fact that the 

transfer of the investment was made from husband to wife further indicated the fraudulent 

purposes of the transaction.  Furthermore, looked at the manner in which payment for the 

transfer was made.  The payment resulted in a “mere redistribution of assets” within one 

family, which weighed against a finding of good faith.9  

 

28. The purchase of shares by CAM is analogous to the transaction in Pheonix.  The transfer was 

merely an exchange of money between two subsidiaries of Contifica Group.  Additionally, 

the payment for the shares is meager in comparison to their worth.  CAM purchased the 

shares from Contifica Spirits, S.P.A. for less than USD 5,000.  This price is shocking 

considering that only two years prior Contifica Spirits purchased FBI for USD 300,000,000.  

The facts relating to the transaction can only lead one to think that this transaction was not an 

investment but rather a strategic maneuver employed to achieve BIT protection.  

 

29. The Nature of the Operation. The nature of the operation is clearly stated in the March 1, 

2010 letter discussing the possible transfer.  The letter makes no mention of the economic 

activity to be produced by a transfer and focuses on transferring to a place where the legal 

environment is friendly and tax consequences of restructuring are limited.  The letter 

mentions three countries, all which have BIT in place.  The entire tone of the letter indicates 

that the transfer’s only purpose was to make use of the BIT.  No mention of a business plan 

or increased economic activity exists.  Therefore, like in Phoenix, the transfer changed 

nothing with regard to the operation of the investment.  The only real change was the ability 

                                                
8 Id. at para. 142.  
9 Id. at para 139.  
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to sue under the Cronos-Ruritania BIT.  Thus, this is not a good-faith investment that the BIT 

is meant to protect.  

 

30. In conclusion, Contifica’s lack of planning at the outset of its investment in FBI is not a 

legitimate reason for treaty shopping once a dispute is foreseeable.  Thus, the Tribunal should 

dismiss all of CAM’s claims on the grounds that they are inadmissible as an abuse of 

process.  

 

B.  The Acquisition Of FBI’s Shares By CAM Is Not A Bona Fide Investment. Therefore, 
The Tribunal Lacks Jurisdiction Ratione Materiea Over The Claims. 
 

31. Because CAM’s acquisition of FBI shares does not constitute a bona fide investment under 

the BIT, the Tribunal cannot exercise jurisdiction over the claims.  Article 1, Section 1 of the 

BIT defines investment:  

For purposes of this Treaty: 
The term “Investment” means every asset which is directly or 
indirectly invested in accordance with the laws and regulations of 
the Contracting State in which territory the Investment is made by 
Investors of the other Contracting State. The Investments include 
in particular, but not exclusively:  
(a) movable and immovable property as well as any other rights in 
rem, such as mortgages, liens and pledges; 
(b) shares of companies and other kinds of interest in companies;  
(c) returns reinvested, claims to  money which has been used to 
create an economic value or claims to any performance having an 
economic value;  
(d) intellectual property rights, in particular copyrights and related 
rights, patents, utility-model patents, industrial designs, 
trademarks, plant variety rights;  
(e) trade-names, trade and business secrets, technical processes, 
know-how, and good will; and,  
(f) concessions under public law, including concessions to search 
for, extract or exploit natural resources.10 

 
32. Article 1, Section 2 defines return as: 

 

                                                
10 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 1(1), 15 March 1997. 
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The term “Returns” means the amounts yielded by an Investment 
for a definite period and includes in particular profit, dividends, 
capital gains, interest, royalties or fees.11 
 

33. Article 1, Section 3, defines Investor as:  
 

The term “Investor” means with regards to each Contracting State 
(a) any natural person who is citizen or national of, or who is 
permanently residing in  each Contracting State in accordance with 
its laws; and,  
(b) any entity which is established in accordance with, and 
recognised as a legal person by the law of the Contracting State, 
irrespective of whether or not its liabilities are limited and whether 
or not it is a profit seeking company, agency, association or firm;  
 
which is the owner, possessor or shareholder of an Investment in 
the territory of the other Contracting State.12 

 

34. In order to determine whether a bona fide investment exists, the tribunal must determine the 

meaning of the term “investment” in the BIT.  Although the Claimant may argue that the 

Tribunal should look at the plain meaning of the language in the BIT, several tribunals have 

recognized that the process of determining the language of a BIT requires a much more 

complete analysis.13  

 

35. The Vienna Convention is the starting point of the analysis.  Article 31, as stated above, and 

Article 32 are on point.  Article 32, Supplementary Means of Interpretation, directs the 

Tribunal to look at the “prepatory work of the treaty and circumstances of its conclusion” 

when terms interpretation under Article 31 leads to ambiguities or “a result which is 

manifestly absurd or unreasonable.”14  

 

36. As explained in Romak S.A. v. The Republic of Uzbekistan, the ordinary meaning of 

investment is “the commitment of funds or other assets with the purpose to receive a profit, 

                                                
11 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 1(2), 15 March 1997. 
12 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 1(3), 15 March 1997. 
13 Romak S.A. (Switzerland) v. The Republic of Uzbekistan, UNCITRAL, Award, PCA Case No. AA280, 26 
November 2009.  
14 Vienna Convention on the Law of Treaties, art. 31 & 32, 23 May 1969, United Nations, Treaty Series, vol. 1155.  
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or ‘return,’ from that commitment of capital.”15  The problem with that interpretation is the 

BIT takes extraordinary measures to try to explain the term “investment” and the purpose of 

the “treaty.”  Therefore, application of the ordinary meaning would lead to absurd and 

unreasonable results because it eliminates “any practical limitations to the scope of the 

concept of “investment.”16 

 

37. As in the Romak case, categories of investments listed in Article 1 of the Cronos-Ruritania 

BIT are non-exclusive and merely “illustrations” of what might qualify as an investment 

under the BIT.  Just because something is listed in the list does not mean all types of such 

assets will qualify as an investments.17  In the present case, “shares of companies” is included 

on the list.  However, it would be contrary to the intent of the treaty to say that all shares, 

however acquired, amount to an investment.   

 

38. What is the intent of the treaty?  Intent can be inferred by looking at the Preamble to the 

BIT.18  The purpose of the BIT is to “create favorable conditions” and “intensify economic 

co-operation between the two Contracting States to stimulate private enterprise.”  As in 

Romak, the language in the Preamble suggests intent to protect certain types of assets,” yet 

still leaves much ambiguity to the term “investment.”19  Therefore, the tribunal should look 

to past tribunals decisions to determine the appropriate test for defining “investment.”  In 

Romak, the tribunal did just that. 

 

39. After analyzing both ICSID and UNCITRAL decisions, the tribunal held that the term 

“investment” entails a “contribution that extends over a certain period of time and that 

involves some risk.”20  Respondent finds this definition applicable in the present case 

because of the emphasis the Contracting parties place in the Article 1 of the BIT places on 

the “investment” being made in the territory of a Contracting State and by a Contracting 

                                                
15 Black’s Law Dictionary, Ninth Edition. WEST. 
16 Romak, at para. 185. 
17 Id. at para. 188. 
18 Id. at para. 181. 
19 Id. at para. 188.  
20 Id. at para. 207.  
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State.  Similarly, in Romak, the tribunal emphasized the BIT’s reference activities occurring 

in the territory in which the investment is made.21   

 

40. The first element of the definition of investment is “contribution”. The Romak tribunal 

defined contribution as “any dedication of resources that has economic value, whether in the 

form of financial obligations, services, technology, patents, or technical assistance.”22 

 

41. CAM did not to contribute to the Share-purchase Agreement or Contifica Spirits activities in 

Ruritania by merely acquiring shares.  Although “shares of companies” is one of the 

enumerated types of investments that may be covered by the BIT, it does not follow that 

every kind of “share” ownership will be an investment, and we do not think the parties 

intended that to be the meaning.  If that were the case, a company could transfer a single 

share in order to achieve BIT protections.  The results would be sweeping and inhibit rather 

than encourage investments between the nations of Cronos and Ruritania.  Accordingly, the 

exchange of shares between subsidiaries for far less than their market value is not an 

appropriate contribution.  Thus, CAM fails to meet the first requirement of an “investment.” 

 

42. The next issue is the duration of the contribution.  Because there was not a contribution, there 

can be no duration.  Even if Claimant were to establish contribution, the duration would be 

inadequate.  The requirement is for the contribution to extend over a “certain period of time” 

and CAM has made no indication as to the certainty of its alleged contribution.  Thus, the 

temporal element is not met. 

 

43. Finally, Tribunal must look at whether the contribution involved an assumption of risk.  

Claimant will argue that it assumed the risk of changing regulations and inability to make 

profits off of the FBI shares.  However, considering the nominal price that was paid for the 

shares this argument is meritless.  

 

                                                
21 Id. at para. 206.  
22 Id. at para. 214.  
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44. In sum, CAM’s acquisition of FBI shares does not meet even the broad definition of 

investment laid down by Romak and other tribunals.  Furthermore, without an investment 

there is not jurisdiction under the BIT.  Thus, the Respondent respectfully requests the 

Tribunal dismiss CAM’s claims for lack of jurisdiction.  

 

II. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE CLAIMS 
SUBMITTED BY CAM BASED UPON THE ALLEGED BREACH OF THE 
SHARE PURCHASE AGREEMENT  

 
 

45. Respondent requests that Claimant’s claims be dismissed due to several jurisdictional 

grounds.  Jurisdiction ratione personae does not exist because the suit must oppose a 

contracting state.  The present claims involve SPF, not the State of Ruritania.  

 

A.  The Tribunal Lacks Jurisdiction Ratione Personae Because SPF Is Neither An Organ 
Of The State Nor Was It Exercising Government Authority When It Entered The Share 
Purchase Agreement  
 

46. The determination of whether Ruritania is properly a party to the arbitration is dependent 

upon whether SPF can be considered an organ of the State.   

The modern view is that conduct of an organ of the State shall be 
considered as an act of the State under international law, whether 
the organ be legislative, executive or judicial, whatever position it 
holds in the organisation of the State.23  

 

47. Therefore, whether SPF is an organ of the state becomes critical in the determination of 

jurisdiction ratione persona.  Several tribunals have deferred to Articles 4, 5 and 8 of the 

International Law Commission’s (“ILC”) Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, 2001 (“Draft Articles”)24 

 

48. Article 4 states: 

                                                
23 Loewen Group Incorporated and Loewen (Raymond L.) v United States, Decision on Hearing of Respondent's 
Objection to Competence and Jurisdiction, ICSID Case No ARB(AF)/98/3. (2005). 
24 Toto Construzioni Generali S.P.A. v. The Republic of Lebanon, Decision on Jurisdiction, ICSID Case No. 
ARB/07/12. (2009).  
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The conduct of any State organ shall be considered an act of that 
State under international law, whether the organ exercises 
legislative, executive, judicial or any other functions, whatever 
position it holds in the organization of the State, and whether its 
character as an organ of the central Government or of a territorial 
unit of the State.25 

 
49. Article 5 states:  

The conduct of persons or entities exercising elements of 
governmental authority under Article 4 but which is empowered by 
the law of that State to exercise elements of the governmental 
authority shall be considered an act of the State under international 
law, provided that the person or entity is acting in that capacity in 
the particular instance.26  

 
50. Article 8 states: 

The conduct of a person or group of persons shall be considered an 
act of a State under International law if the person or group of 
persons is in fact acting on the instructions of, or under the 
direction or control of, that State in carrying out the conduct.27  
 

51. In Jan de Nul NV and Dredging International NV v. Egypt,28 the tribunal held the Suez Canal 

Authority (“SCA”) was not an organ of the State using the general rules established by the 

ILC.29   

 

52. SPF is not an organ of the state pursuant to Article 4 of the ILC Articles.  In order to hold 

SPF as an organ of a State, CAM must show that SPF is an entity or member to an entity that 

“makes up the organization of the State and act on its behalf.”30  In Jan de Nul NV, the 

tribunal found that SCA did not make up the organization of the State because, although a 

decree of law created it, it was not classified as a State organ under Egyptian law.31 

 

                                                
25 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 
November 2001.  
26 Id. 
27 Id. 
28 Jan de Nul NV and Dredging International NV v. Egypt, Award, ICSID Case No. ARB/04/13, IIC 356 (2008).  
29 Id. at paras. 158-172.  
30 Id. at para. 159.  
31 Id. at para. 160.  
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53. Similarly, in the present case SPF was created by an Act adopted by the Parliament of 

Ruritania. SPF is a separate legal entity with its own legal personality under the laws of 

Ruritania. Therefore, SPF does not meet the qualifications set under ILC Article 4. Thus, 

Respondent’s allegation that SPF is a state establishment is clearly erroneous.  

 

54. The court in Jan de Nul NV, also found SCA did not fall under Article 5 either.32 Two 

requirements are required for an act to be attributable to the State under Article 5: (1) “the act 

must be performed by an entity empowered to exercise elements of government authority” 

and (2) “the act itself must be performed in the exercise of governmental authority.”33 

 

55. The Tribunal noted that empowerment to exercise elements of government authority is a fact 

specific inquiry into the acts at issue.34 Furthermore, the fact that an entity may be classified 

as public versus private, the State may or does participates in the entity’s capital, or the State 

has owner ship are not determinative criteria for purposes of this analysis.35  

 

56. SPF clearly is not authorized to exercise elements of government authority. One example of 

government authority is the ability to issue decrees.36 SPF did not create, enforce or carryout 

any type of government regulation.  SPF may make periodic distributions to Ruritania but it 

is not required to. Although both principal managing bodies of SPF, the Board of Governors 

and Director-General, are appointed by the government of Ruritania, that does not per se give 

the fund authority to exercise elements of government authority.  

 

57. Alternatively, even if the Tribunal were to find SPF authorized to exercise elements of 

government authority, it would not find that SPF exercised government authority in its 

dealings with Contifica Spirits.  This tribunal, like the Jan de Nul NV tribunal, should rely on 

the Mafazini tribunal’s functional test to determine whether this second requirement is met.37  

The functional test requires the Tribunal “establish whether specific acts or omissions are 

                                                
32 Id. at para. 170.  
33 Id. at para. 163. 
34 Id. at para. 165. 
35 Id. at para. 165.  
36 Id. at para. 166. 
37 Id. at para. 168. 
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essentially commercial rather than governmental in nature or, conversely, whether their 

nature is essentially governmental rather than commercial.  Commercial acts cannot be 

attributed to the State, while government acts should be attributed.” 

 

58. The Jan del Nul NV tribunal specifically held that a contract “awarded through a bidding 

process governed by the laws on public procurement” is not, alone, sufficient to establish 

government authority was exercised.38 Furthermore, the Share-purchase agreement was a 

commercial transaction.  It involved the purchase and sell of a beer manufacturing company, 

that did not serve any government function.  Thus, SPF fails the functional test. 

 

59. Finally, Article 8 of the ILC allows for one other way for acts to be found attributable to the 

State.  The Jan del Nul NV, tribunal provides guidance on how to apply Article 8 to the 

present case: 

 

International jurisprudence is very demanding in order to attribute 
the act of a person or entity to a State, as it requires both general 
control of the State over the person or entity and a specific control 
of the State over the act the attribution of which is at stake; this is 
known as the ‘effective control’ test.39 
 

60. Respondent’s claims fail under the effective control test because the State did not exercise 

general control over SPF’s acts or omissions. Although the State did contribute to the hiring 

of SPF’s managing bodies, it did not place its hand in SPF or FBI’s daily operations. 

Therefore, under the strict standard for finding acts attributable to the State, this tribunal must 

dismiss any claim that SPF satisfies the effective control test.  

 

61. In conclusion, the Tribunal lacks jurisdiction ratione personae because SPF is not an organ 

of the state, was not exercising government authority when it entered the Share-purchase 

Agreement, and is not under the control of the State. Thus, the tribunal must dismiss the 

claims based on the alleged breach of the share purchase agreement for lack of jurisdiction.  

 

                                                
38 Id. at para. 170.  
39 Id. at para. 173. 
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B.  The Tribunal Does Not Have Jurisdiction Over CAM’s Claims Based On The Alleged 
Breach Of The Share Purchase Agreement By The SPF Because These Are Mere Breach 
Of Contract Claims And The Share Purchase Agreement Itself Calls For All Disputes 
Arising From The Contract To Be Decided By The ICC. 

 

62. Ruritania objects to the jurisdiction of this Tribunal on the ground that under the Share-

purchase agreement the parties agreed to have “[a]ll disputes arising out of or in connection 

with” the Share-purchase agreement “finally settled under the Rules of Arbitration of the 

International Chamber of Commerce by three arbitrators appointed in accordance with the 

said Rules seated in Geneva.” 

 

63. Although the Claimants would like the Tribunal to exercise jurisdiction over their alleged 

contract violations, it should decline to do so on the basis that Article 6(2), the umbrella 

clause, is inapplicable to the present claims and the forum selection clause contained in the 

share purchase agreement is not overridden by Article 6(2) of the BIT.  

 

64. Tribunals have taken both a narrow and broad view when determining the application of 

umbrella clauses. Under both approaches, this Tribunal must decline CAM’s mere contract 

claims.  In the SGS Société Générale de Surveillance, S.A. v. Pakistan40 case, the tribunal 

took the narrow approach when evaluating the Pakistan-Switzerland BIT.  The Tribunal 

found that the clause attempts to make ordinary breaches of contract become breaches of the 

treaty, which went against the general rule that “a violation of a contract entered into by a 

State with an investor of another State, is not, by itself, a violation of international law.”41 

The tribunal found that the clause: 

Does not purport to state that breaches of contract alleged by an 
investor in relation to a contract it has concluded with a State 
(widely considered to be a matter of municipal rather than 
international law) are automatically ‘elevated’ to the level of 
breaches of international treaty law.42 

 
65. The tribunal noted that such allowances would be “far-reaching in scope and so burdensome 

in their potential impact on the State.” The Tribunal declined to take such action without 
                                                
40 SGS Société Générale de Surveillance, S.A. v. Pakistan, Decision on Jurisdiction, ICSID case No ARB/01/13, 6 
August 2003. 
41 Id. at para. 167. 
42 Id. at para. 166. 
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“clear and convincing evidence of such an intention of the parties”.43  No evidence was 

brought forward evidencing the intent of the parties, thus they could not hear the mere claims 

of contract breach.  

 

66. The Tribunal’s decision to deny jurisdiction over the claims arising out of the breach of the 

share purchase agreement is further supported by Toto Construzioni Generali S.P.A. v. The 

Republic of Lebanon.44  There the Tribunal held that mere contract claims were no properly 

before the Tribunal when the contract itself called for a different form of dispute resolution.45  

Although the umbrella clause may act as a “mechanism for the enforcement” of contract 

claims, it is not meant to “elevate pure contractual claims into treaty claims.”46  In Toto, as 

should be the result in the present case, this left the parties subject to the agreed upon 

contractual jurisdiction clause. 

 

67. Here, the Tribunal should follow the SGS v. Pakistan decision with regard to jurisdiction. 

The purported breaches of contract do not amount to breaches of the BIT. Therefore, it is 

improper to elevate them to such a level.   

 

68. Respondent requests this Tribunal recognize that CAM’s claims are inadmissible due to the 

forum selection clause in share purchase agreement that was freely entered into by both 

parties. In sum, the Respondent requests the Tribunal enforces the parties’ contractual 

agreement to resolve all disputes arising out of the share purchase agreement under the Rules 

of Arbitration of the International Chamber of Commerce and dismiss the claims.  

 

69. Respondent directs the Tribunal to  SGS Société Générale de Surveillance, S.A. v. the 

Republic of the Philippines47 where the Tribunal found the contractual claims inadmissible 

because of the jurisdiction clause contained in the parties’ agreement. The clause stated: “All 

actions concerning disputes in connection with the obligations of either party to this 
                                                
43 Id. at paras. 167 and 173 
44 Toto Construzioni Generali S.P.A. v. The Republic of Lebanon, Decision on Jurisdiction, ICSID case No. 
ARB/07/12. (2009).  
45 Id. at para. 200. 
46 Id. at para. 202. 
47 SGS Société Générale de Surveillance, S.A. v. the Republic of the Philippines, Decision on Jurisdiction, ICSID 
case No.ARB/02/6, 29 January 2004. 
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Agreement shall be filed at the Regional Trial Courts of Makati or Manila.”48 Since the 

alleged claims were merely contractual in nature and did not violate the substantive 

obligations under the BIT, it was necessary for the claimant to take all claims not amounting 

to a breach of the BIT to the local courts of Makati or Manila.  

 

70. In the present case, Paragraph 14 of the Share Purchase Agreement makes this case strikingly 

similar to the SGS v. Republic of the Philippines case.  Paragraph 14 requires:  

 

All disputes arising out of or in connection with the present 
Agreement shall be finally settled under the Rules of Arbitration 
of the International Chamber of Commerce by three arbitrators 
appointed in accordance with the said Rules seated in Geneva. 

 
71. Therefore, it follows that the Tribunal should dismiss the claims arising out of the alleged 

breach of the share purchase agreement for lack of admissibility.  

  

                                                
48 Id. at para. 137. 
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PART TWO: MERITS OF THE CLAIM 
 

I. RURITANIA HAS NOT VIOLATED ANY OF IT’S OBLIGATIONS 
UNDER THE BIT OR INTERNATIONAL LAW BY ADOPTING 
MARKETING AND SALE OF ALCOHOL REGULATIONS THAT 
PROTECT THE HEALTH AND WELL-BEING OF RURITANIA’S 
PEOPLE 

 
73. Ruritania has faithfully executed its obligations under the BIT and international law at all 

times.  Ruritania recognizes that under international law it is responsible for the actions of its 

direct agents, however, SPF is not an agent of Ruritania and therefore Ruritania is not 

responsible for its actions towards CAM, as mentioned above in jurisdiction.  However, even 

presuming that SPF is an agent of Ruritania, Ruritania’s actions were justified under its 

police powers, and Ruritania has a legitimate state interest in passing health regulations such 

as the MAB Act and implementing labeling regulations on products containing chemicals 

known to increase cardiac-risk, such as MDOB.    

 

74. Article 4 of the BIT states:  

Investments by Investors of either Contracting State may not 
directly or indirectly be expropriated, nationalized or subjected to 
any other measure taken by a Contracting State or a state agency of 
the Contracting State the effects of which would be equivalent to 
expropriation or nationalization (hereinafter referred to as 
Expropriation) in the territory of the other Contracting State except 
where such Expropriation is (a) for the public benefit; (b) not 
discriminatory; (c) carried out under due process of law; and, (d) 
against compensation.49 

 

A.  Ruritania’s Alcohol And Labeling Laws Are Legitimate Exercises Of Its Police And 
Regulatory Authority And Are Not Expropriations 

 
75. In Saluka, the tribunal held that while Saluka’s loss of IPB shares during the government’s 

forced administration would have been a taking under the treaty, it ultimately was not an 

expropriation because the regulatory action by the Czech Republic were for the general 

                                                
49 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 4, 15 March 1997. 
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welfare and therefore permissible.50  The tribunal further found that “[i]n the absence of clear 

and compelling evidence” that the government, through the Czech National Bank, “erred or 

acted otherwise improperly in reaching its decision” the tribunal had no choice but to accept 

the reasonable decision of the Czech banking regulator.51  

 

76. To reach this conclusion, the tribunal recognized that in international law a State does not 

have to compensate an investor for “bona fide regulations that are aimed at the general 

welfare” and that are a part of the “normal exercise of their regulatory powers” (Emphasis in 

original).52  In addition, the tribunal looked to the Harvard Draft Convention on the 

International Responsibility of States for Injuries to Aliens (“HDC”), which the Czech 

Republic relied on, and which recognizes certain non-compensable categories for takings of 

alien property, including those: “from the action of the competent authorities of the State in 

the maintenance of public order, health or morality . . . .”53  The categories, however, are 

limited by four exceptions, in that the taking: (1) cannot be a clear and discriminatory 

violation of State law; (2) does not violate Articles 6 to 8 (Related to initiation of the arbitral 

proceedings and tribunal jurisdiction, including that the dispute be decided based on law, 

including the Treaty); (3) does not unreasonably depart from justice principles, principally 

recognized throughout the world; (4) does not constitute an abuse of power intended to 

deprive the alien of his property.54  The purpose of such limitations is to show the “police 

power exception” is not absolute.55  That being said, the 1967 OECD Draft Convention on 

the Protection of Foreign Property, points out that “measures taken in the pursuit of a State’s 

‘political, social or economic ends’ do not constitute compensable expropriation” and the 

United States Third Restatement of the Law of Foreign Relations in 1987 said that “bona fide 

regulations” and similar actions that are “commonly accepted as within the police power of 

[the] State’ . . . [are] non-compensable – regulatory actions.”56  As a result, the Tribunal 

                                                
50 Saluka investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings (Final Award, 3 November 2008), 
para. 266-67, 275.  
51 Id. at para. 273 
52 Id. at para. 255. 
53  Id. at para. 256. (citing L.B. Sohn & R.R. Baxter, Responsibility of States for Injuries to the Economic Interests of 
Aliens, 55 AJIL 515 (1961)). 
54 Id. at para. 257. 
55 Id. at para. 258. 
56 Id. at paras. 259-260. (citing OECD Draft Convention on the Protection of Foreign Property (12 October 1967), 
71 I.L.M. 117; Restatement (Third) of Foreign Relations Law § 712 cmt. g (1987) 
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concludes that part of international law is the idea that a State does not owe compensation for 

acts against a foreign investor, when those acts are “commonly accepted as within the police 

power of States.”57  Because there is not a precise definition for what is “commonly 

accepted,” the tribunal is relied upon to evaluate the totality of the circumstances and come to 

a determination.58 

 

77. In Azurix, the tribunal held that an expropriation of a right under a contract and a failure to 

comply are two separate things and that ultimately, Azurix did not lose any contractual 

rights.59  In its analysis, the Tribunal focused on the question of whether a measure, “being 

legitimate and serving a public purpose, should give rise to a compensation.”60  To help 

answer the question, the Tribunal looked to the Tecmed tribunal, which looked to case law of 

the European Court of Human Rights, specifically, James and Others.61  Those sources found 

that an act depriving a person of property must be in pursuit of a legitimate public interest 

and that the means used and “the aim sought” must be reasonably proportional to one another 

and cannot place “an individual and excessive burden” on the other person.62  The tribunal 

also concluded there is no specific time requirement under international law to establish a 

creeping expropriation, but rather it is based on the totality of the circumstances.63  Lastly, 

the tribunal found, regarding contractual breaches and expropriations, that “contractual 

breaches by a State party or one of its instrumentalities would not normally constitute 

expropriation,” unless the State or its agent “has gone beyond its role as a mere party to the 

contract, and has exercised the specific functions of a sovereign.”64     

 

78. When determining if an expropriation may occur without actually impacting the contract 

rights, through “frustration of the investor’s legitimate expectations” by a State revoking 

prior assurances or refusing assurances, the tribunal found the rationale in Tecmed 

                                                
57 Id. at para. 262;  
58 Id. at paras. 263-264. 
59 Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12 (Award, 23 June 2006), para 304. 
60 Id. at para. 310. 
61 Id. at para. 311 (citing In the case of James and Others, sentence of February 21, 1986, paras. 50 and 63, and 
Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States (ICSID Case No. ARB(AF)/00/2), paras. 
121-122). 
62 Id. at para. 311. 
63 Id. at para. 313. 
64 Id. at para. 260. 
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influential.65  In Tecmed, the tribunal took into consideration the investor’s legitimate 

expectations, including having a long-term investment in the landfill, which would run 

through it useful life.66 After considering the evidence provided by both sides, the tribunal 

concluded that there was not an expropriation in the aggregate against the claimant primarily 

because the claimant never lost its ownerships rights and “at all times continued to control 

[the Argentine subsidiary of Claimant] and its ownership of 90% of the shares was 

unaffected.”67 

 

79. In Methanex, the tribunal found that a California ban on a certain chemical, which claimant 

manufactured, “was made for a public purpose, was non-discriminatory and was 

accomplished with due process” and that “[f]rom the standpoint of international law, the 

California ban was a lawful regulation and not an expropriation.”68  Regarding claimant’s 

claim that the expropriation included “lost customer base, goodwill and market share” the 

tribunal acknowledged, based on the decision in Pope & Talbot Inc. v. Canada that these 

items may be part of what is valuable to a company and therefore be compensated for, 

however, in the present case, they cannot stand on their own as independent claims.69 

 

80. Looking at a comparably worded expropriation clause in Article 1110 of NAFTA, narrowed 

the issue to whether there was a regulatory expropriation based on the specific language of 

“measures tantamount to expropriation .”70  While the tribunal agrees that “an intentionally 

discriminatory regulation against a foreign investor” would be an expropriation, the Tribunal 

also points out that “a non-discriminatory regulation for a public purpose . . . in accordance 

with due process” and happens to impact a foreign investor or investment is not an 

expropriation, “unless specific commitments had been given by the regulating government” 

to the investor when in the contemplation of investing “that the government would refrain 

                                                
65 Id. at para. 316. 
66 Id. at para. 316 (citing Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. 
(ARB(AF)/00/2), para 149). 
67 Id. at para. 322. 
68 Methanex Corporation v. United States, UNCITRAL Arbitration Proceedings (Final Award, 3 August 2005).  (pt. 
IV,  ch. D, para 15) 
69 Id. at  pt. IV,  ch. D, para 17. (citing Gillian White, Nationalisation of Foreign Property 49 (1961), cited at Am. 
Defense, para. 169, fn. 622) 
70 Id. at ANNEX 4 To pt. IV, ch. A; ch. D, para 6. 
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from such regulation.”71  The Tribunal, specifically acknowledges that Methanex did not 

have any such promises made to it and rather “entered a political economy” known for 

having “governmental environmental and health protection institutions” that monitor 

chemicals in the environment and that such chemicals may and often are prohibited or 

restricted “for environmental and/or health reasons.”72  Of great relevance to the Tribunal 

were the expropriation features described in Feldman v. Mexico, including that the 

regulations did no divest Claimant’s “control of his company, . . . interefe[] directly in the 

internal operations . . . or displace[] the Claimant as the controlling shareholder” and that the 

claimant was “free to pursue other continuing lines of business activity” even if that now 

excluded the exportation of cigarettes.”73   

 

81. Evaluating the totality of the circumstances in the present case, it is evident that Ruritania did 

not commit an expropriation against CAM.  As in Saluka, CAM cannot bring forward any 

“clear and compelling” evidence to show Ruritania acted unreasonably in adopting the MAB 

Act of the MHSS labeling ordinance.  Furthermore, Article 4 of the BIT permits an 

expropriation when it is put forward for the public, does not discriminate, is pursued under 

due process, and is compensated for.  However, as other tribunals have held, there are 

exceptions made for bona fide regulations promoting the general welfare.  

  

82. The MAB Act and MHSS labeling ordinance fall squarely within the general welfare 

exception.  The MAB Act was passed to promote the health of the Ruritania people by 

addressing the problems of alcohol addition and exposure of the youth to alcohol.  The 

specific ban on alcohol in sales and marketing at sport establishments was intended to 

prevent a negative association between alcohol and a healthy lifestyle and athletic excellence.  

The restrictions on where and when alcohol can be served, such as at permanently operating 

catering establishments, between the hours of 9 a.m. to 9 p.m., and not to anyone believed to 

be intoxicated also furthers the end of addressing alcohol addiction through limited exposure 

to alcohol.  As to does the restriction on limiting the size of the bottle in which alcohol can be 

                                                
71 Id. at  pt.. IV,  ch. D, para 7. 
72 Id. at  pt. pt. IV,  ch. D, para 9. 
73 Id. at  pt. IV,  ch. D, para 16. (citing Feldman v. Mexico, Arb(AF)/99/1, para. 152 (ICSID 2002) (Am. Def. App., 
3 LA tab 33) 
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served or sold.  Furthermore, the labeling restrictions both in the MAB Act and the MHSS 

labeling ordinance were established for the general welfare and to help promote the same 

goals of addressing alcohol addiction and limiting the exposure of youth to alcohol.  By 

having more simplified labels that do not call excessive attention to the packaging, youth are 

less attracted to and tempted by them.  The specific requirements by MHSS to explicitly 

warn consumers of the cardiac dangers Reyhan may contain also fall squarely under the 

general welfare exception.  While CAM has argued that there may have been a few flaws in 

the study, CAM has not brought forward clear and compelling evidence that the results of the 

HRI study, which prompted the law, were incorrect.  Furthermore, while CAM asserts that 

the quantity ingested by the study subjects was higher than in a bottle of FREEBREW, it 

would only be equivalent to a little less than four FREEBREW beers in a day.  While that 

may seem excessive to some, it is not outside the realm of possibility for many who enjoy 

beer with meals.   

 

83. Addressing the exceptions presented in Saluka, where a regulatory act would constitute a 

taking, Ruritania urges the Tribunal to find that none of the exceptions apply based on the 

totality of the circumstances.  Firstly, neither the regulation or ordinance was a “clear and 

discriminatory” act which violated State law.  These laws were not created in order to 

discriminate against CAM but rather to protect the health of Ruritania’s people as has already 

been established.  Secondly, presuming the Tribunal has jurisdiction to hear the issue, there is 

no violation by the laws related to the arbitral proceedings.  Thirdly, such laws, based on the 

State’s legitimate interest of protecting the health of its people does not depart the world’s 

principles on justice, but rather embraces them.  The MAB Act was passed by the Ruritania 

parliament after fair and open dialogue and the labeling ordinance was assigned by the 

MHSS, which is legally within that office’s power to do.  Lastly, because the laws came into 

being justly, there can be no abuse of power.  As previously asserted, there was no intention 

to deprive CAM of any property, but rather always the intention of protecting Ruritania’s 

people.  The laws were not narrowly applied to only alcohol specific to CAM but to all 

alcohol over .6% and to all products that contain Reyhan.   
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84. Furthermore, applying the Tecmed standard that the means and the aim must be reasonably 

proportional and cannot be excessively burdensome on the other party, the Ruritania laws 

still fail to become expropriations.  Limiting the time, place, and manner that alcohol can be 

served and the way it can be advertised is a reasonable way to accomplish the goal of 

protecting the public from alcohol addiction and youth from exposure to alcohol.  Ruritania 

has only restricted alcohol and not placed a moratorium on it.  The laws do not deprive CAM 

of its investment, just redefines the scope of its application in order to protect against 

alcoholism and protect youth from inappropriate exposure.  The largest burden CAM would 

face would be in redesigning it’s bottle and label, however these are minor burdens when 

compared against the dangers of underage drinking and alcoholism.  Furthermore, CAM still 

maintains ownership over their trade dress and trademark and may continue to use them in 

their marketing of their products, just not in the bottling of the .8 liter bottles of alcoholic 

beer over .6% and on their labels.  As the tribunal in Feldman pointed out, Ruritania is not 

saying CAM cannot use their trade dress and trademark for any purpose, just not for the very 

specific purposes mentioned in the MAB Act and ordinance.  

 

85. Lastly, taking into account CAM’s reasonable expectations, as the tribunals did in Tecmed 

and Methanex it is not possible that CAM was under the impression that alcohol regulations 

were not a possibility.  As described under jurisdiction, CAM was well aware that the New 

Way party, if elected, was likely to bring in new alcohol regulations, as this was a well-

publicized issue of the party’s election manifesto.  This is part of the reason they transferred 

ownership. 

 

86. In conclusion, the tribunal should find that Ruritania has not committed an expropriation 

against CAM in any area.  

B. Ruritania’s Alcohol And Labeling Laws Do Not Amount To A Violation Of Fair And   
Equitable Treatment And Full Protection And Security Because The Laws Are Legitimate 
Police And Regulatory Actions 

 
87. Ruritania’s actions in regulating the sale, marketing, and labeling of alcohol and Reyhan 

containing products are legitimate regulatory actions taken for the purpose of promoting the 

health of the Ruritania people.  Furthermore, such actions do not amount to a breach of the 
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BIT’s full protection and security clause or the fair and equitable treatment clause.  As a 

result, CAM should be denied recovery on these issues. 

 

88. Article 2(b) of the BIT states that, “Each Contracting State shall in its territory . . . in every 

case accord Investments by Investors of the other Contracting State fair and equitable 

treatment as well as full protection and security under this Treaty.”74 

 

89. In BG Group, the tribunal, considering Argentina’s actions toward investor BG, held that 

because BG did not assert physical violence or damage by Argentina, the protection and 

constant security requirement of the BIT was not violated.75  In further support of its 

conclusion, the tribunal pointed out that “’protection and constant security’ or ‘full protection 

and security’” have traditionally been connected with “physical security of the investor or its 

investment.”76  Despite other more recent tribunals parting with this traditional definition, the 

BG Group tribunal reinforced support for the traditional definition and denied damages for 

BG based merely on alleged negative impact on BG’s investment by Argentina’s 

regulations.77 

 

90. Even more recently in Saluka, the tribunal, considering full protection and security, found 

that the standard  “applies essentially when the foreign investment has been affected by civil 

strife and physical violence.”78  The tribunal recognizes the general “practice of arbitral 

tribunals” which “seems to indicate, however, that the “full protection and security” clause is 

not meant to cover just any kind of impairment of an investor’s investment, but to protect 

more specifically the physical integrity of an investment against interference by use of 

force.”79 

 

                                                
74 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 2(b), 15 March 1997. 
75 BG Group Plc. V. Argentine Republic, UNCITRAL Arbitration Proceedings (Final Award, 24 December 2007) 
para. 327-28.  
76 Id. at para. 324. 
77 Id. at para. 77. 
78 Saluka investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings (Final Award, 3 November 2008), 
para. 483. 
79 Id. at para. 484. 
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91. The Glamis tribunal, in keeping with the Saluka tribunal found influential the assessment in 

International Thunderbird Gaming, which held that at a minimum, fair and equitable 

treatment required that based on the totality of the circumstances, the actions “amount to a 

gross denial of justice or manifest arbitrariness falling below acceptable international 

standards.”80 

92. The Saluka tribunal also considered fair and equitable treatment and although the tribunal 

found there had been a violation, the treatment by the host State was substantially different 

than the present case.81  In evaluating fair and equitable treatment, the tribunal agreed that the 

clause must be read in light of the Vienna Convention Article 31(1) and in context of the 

treaty’s purpose to promote foreign investment, which is closely tied to legitimate and 

reasonable expectations based on the circumstances.82  While the tribunal does not object to 

proposed elements from other tribunals, such as “good faith, due process, and non-

discrimination,” it does caution that if “taken too literally, they would impose upon host 

States’ obligations which would be inappropriate and unrealistic.”83  The tribunal finds that 

no investor may reasonably think that the circumstances at the time of investment will never 

change and so the investor’s legitimate and reasonable expectations must be weighed against, 

as the S.D. Myers tribunal stated, the “high measure of deference that international law 

generally extends to the right of domestic authorities to regulate matters within their own 

borders.”84  As a result, an investor should be able to expect from fair and equitable 

treatment, that based on the totality of the circumstances, a State’s actions will not be clearly 

“inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational policy), or 

discriminatory (i.e. based on unjustifiable distinctions)” (Emphasis included).85  To further 

clarify, the tribunal defines discriminatory acts by the state as those when, in similar cases, 

the third party received different treatment, without a justifiable reason.86 

                                                
80 Glamis Gold, Ltd. V. United States of America, UNCITRAL Arbitration Proceedings (Final Award, 8 June 2009 ), 
para 240. (citing International Thunderbird Gaming Corp. v. United Mexican States, NAFTA/UNCITRAL, Separate 
Opinion, ¶ 194 (Jan. 26, 2006). 
81 Saluka investments BV v. Czech Republic, UNCITRAL Arbitration Proceedings (Final Award, 3 November 2008), 
para. 407. 
82 Id. at paras. 296-98, 304. 
83 Id. at paras. 303-04. 
84 Id. at paras. 305-06. 
85 Id. at para. 309. 
86 Id. at para.  313. 
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93. Looking at the totality of the circumstances, Ruritania’s MAB Act and MHSS labeling 

ordinance in no way amount to a breach of full protection and security.  Neither law applies 

physical force or violent acts on CAM in any way.  The laws describe marketing, sale, and 

labeling requirements for alcohol over .6% and for products containing Reyhan, which has 

been shown in research to increase the risk of cardiac disease.  Respondent urges the 

Tribunal to stay true to the original intent and meaning of the full protection and security 

clause by applying the widely accepted traditional meaning, which is for the protection of the 

physical security of investments. 

94. Considering next, the fair and equitable treatment clause, Ruritania’s actions do not amount 

to a violation of this clause either.  First looking at the BIT, Ruritania agrees that a purpose of 

the agreement, as the Preamble describes, was to increase foreign investment in Ruritania 

and Cronos.  However, under no circumstances was it ever intended that this promotion of 

trade would come with the restriction of Ruritania’s legitimate State right to regulate 

domestic activities, including harmful activities, such as alcohol and cardiac-risk increasing 

chemicals, like Reyhan.  As described above the MAB Act and the MHSS labeling ordinance 

were implemented to address alcoholism, protect Ruritania’s youth from alcohol and promote 

awareness of a dangerous chemical.  These are legitimate rationale for implementing the 

corresponding laws and are reasonable related to such laws.  None of these laws has 

prompted a “gross denial of justice” or clearly arbitrary actions.  Furthermore, these 

restrictions cannot be viewed as unfair, when considering the totality of the circumstances, 

because as CAM was fully aware, the New Way party, based on their election platform, was 

fully committed to protecting Ruritanians from the dangers of alcohol through legitimate 

laws and regulations.  Each of these laws was justly passed through the Ruritania Parliament 

or by the MHSS and did not deny any due process rights or lack transparency.  These laws 

are applicable to all alcohol manufacturers, distributors, and sellers and in no way 

discriminate against CAM.  A number of other companies deal in alcohol or food products 

containing Reyhan and these laws apply to each of those companies in the same way they 

apply to CAM.  Furthermore, to deny Ruritania the right to legitimately regulate its domestic 

activities would violate the high level of deference shown to States regulating such activities.  

This would deter future States from entering such agreements for fear that State’s rights 

would be unjustly restricted based on the promotion of foreign investment.  As a result of the 
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rational described above, Ruritania, respectfully asks the Tribunal to dismiss CAM’s actions 

for violations of full protection and security and fair and equitable treatment. 

 

III. THE TRIBUNAL CANNOT AND SHOULD NOT AWARD MORAL DAMAGES 
TO CAM FOR RURITANIA’S ACTIONS TOWARDS MESSRS GOODFELLOW 
AND STRAW BECAUSE BASED ON THE TOTALITY OF THE 
CIRCUMSTANCES RURITANIA’S ACTIONS DID NOT CONSTITUTE 
PHYSICAL THREATS AND WERE NOT EXCEPTIONAL 

 
95.  Ruritania’s actions towards Messrs Goodfellow and Straw do not violate Ruritania’s 

obligations under the BIT.  Furthermore, moral damages for detaining suspects of criminal 

acts would be an error of judgment that ties the hands of States pursuing legitimate police 

work within their State.  

96.  Article 2(b) of the BIT states that, “Each Contracting State shall in its territory . . . in every 

case accord Investments by Investors of the other Contracting State fair and equitable 

treatment as well as full protection and security under this Treaty.”87  

97. The BG Group tribunal recognized Article 31 of the ILC Draft Articles, which states that a 

State shall pay fully for injuries caused by “internationally wrongful acts,” which may be 

“material or moral.”88  Moral damages will include “individual pain and suffering, loss of 

loved ones or personal affront associated with an intrusion on one’s home or private life.”89   

98. In Lemire, the tribunal recognized that such moral damages are not awarded simply for 

wrongful acts by the State, but rather only in exceptional circumstances.90  The tribunal 

continued by laying out a set of rules for future tribunals when looking to see if the totality of 

the circumstances fit the high bar of exceptional circumstances, including: 

- the State’s actions imply physical threat, illegal detention or 
other analogous situations in which the ill-treatment 
contravenes the norms according to which civilized nations are 
expected to act;  

                                                
87 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 2(b), 15 March 1997. 
88 BG Group Plc. V. Argentine Republic, UNCITRAL Arbitration Proceedings (Final Award, 24 December 2007, 
para. 426. 
89 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 
November 2001. 
90 Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18 (Award, 28 March 2011), para 333. 
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- the State’s actions cause a deterioration of health, stress, 
anxiety, other mental suffering such as humiliation, shame and 
degradation, or loss of reputation, credit and social position; 
and  

- both cause and effect are grave or substantial.91 
 

99. Applying the rules above to the circumstances, the tribunal ultimately held that no moral 

damages should be awarded.  The tribunal noted that when evaluating each issue, the injury 

must be substantial in order receive damages.92  It was not sufficient that Lemire had been 

treated unlawfully by the host-State, since those acts are addressed under other remedies.93  

The tribunal instead focused the reader on previous decisions for moral damages, which 

included the high bar of exceptional circumstances through acts such as “armed threats, by 

the witnessing of deaths or by other similar situations.”94  Additionally, the tribunal agreed 

that inspection for the purpose of intimidation, leading to an abuse of power could result in 

extreme stress and anxiety, which could result in moral damage, although this was not the 

case in Lemire.95 

 

100. The Tecmed tribunal also denied moral damages to claimant for failing to supply sufficient 

evidence.96  They concluded that such evidence would have had to show a violation of the 

Agreement, which impacted Claimant’s reputation, which then resulted in a “loss of business 

opportunities.”97 

 

101. Looking at the totality of the circumstances in the present case, CAM should be denied moral 

damages for failure to establish the required exceptional circumstances.  Firstly, while 

Ruritania admits that the applicable law may not have been entirely complied with during the 

arrest and detention of Messrs Goodfellow and Straw, no such actions amounted to a 

physical threat or violent act towards either person.  Rather, Messrs Goodfellow and Straw 

were the subjects of an ongoing criminal investigation for bribing SPF officials.  During their 

                                                
91 Id. at para. 333. 
92 Id. at para. 338. 
93 Id. at para. 339. 
94 Id. at para. 339. 
95 Id. at para. 341. 
96 Technicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, 29 May 
2003, para. 198. 
97 Id.  
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detainment, both men were treated respectfully and humanely.  Unfortunately, given the 

nature of the ongoing investigation, an explanation was not possible at the time of their 

release.  Given the complexity of such an investigation, the treatment of Messrs Goodfellow 

and Straw did not go beyond the expectations of civilized nations.  Secondly, the police 

actions did not cause a “grave or substantial” “deterioration of health, stress, anxiety, other 

mental suffering such as humiliation, shame and degradation, or loss of reputation, credit and 

social position.”98  While it is possible either or both men experienced a degree of stress, 

anxiety, or other mental suffering, they were not beyond what a reasonable person would 

have felt if under criminal investigation, and therefore did not reach the degree required for 

exceptional circumstances.  Just as the tribunal in Lemire found no moral damages should be 

awarded even though claimant had been “mistreated” and suffered “stress and anxiety,” this 

Tribunal should reach a similar conclusion because in neither cases did the circumstances 

reach the requisite level, such as physical threat or witnessing deaths.  Furthermore, CAM 

has failed to present any evidence of a “loss of business opportunities” or reputation as a 

result of the detainment, nor would Ruritania expect them to be able to provide such 

evidence.  Considering the size of the company and that only two executive members were 

detained over the holiday season, which typically is a slow time of year for many companies, 

it seems unlikely that CAM was unable to effectively run without them for the short duration 

they were gone.  This is particularly true, given that both men were allegedly leaving on 

holiday and were not expected to be at work for several days.   

102. Ultimately, CAM has failed to establish the necessary exceptional circumstances required 

and therefore should be denied moral damages. 

 

IV. RURITANIA SHOULD NOT BE HELD FINANCIALLY RESPONSIBLE FOR  
LOSSES ACCRUED BY CAM’S SUBSIDIARIES BECAUSE THE 
CIRCUMSTANCES ARE NOT FORESEEABLE, SUCH RESPONSIBILITY 
WOULD VIOLATE THE INTENTIONS OF THE PARTIES, AND 
ALTERNATIVELY, BECAUSE CAM FAILED TO MITIGATE ITS DAMAGES 

 

 
 

                                                
98 Joseph Charles Lemire, at para 333. 
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103. In the unlikely event, the Tribunal finds Ruritania violated the BIT Ruritania should not be 

held financially responsible to CAM’s subsidiaries.  Such responsibility would be unfair to 

Ruritania because CAM’s subsidiaries are not investors in Ruritania and suppliers to 

investments are not anticipated losses as considered in the treaty.  In the alternative, if the 

Tribunal concludes Ruritania is responsible for the subsidiaries losses, Ruritania still should 

not have to compensate CAM’s subsidiaries because CAM and its subsidiaries failed to 

mitigate their damages. 

104. The BIT establishes that an investor is: 

[A]ny entity which is established in accordance with, and 
recognized as a legal person by the law of that Contracting State, 
irrespective of whether or not its liabilities are limited and whether 
or not it is a profit seeking company, agency, association or firm; 
which is the owner, possessor or shareholder of an Investment in 
the territory of the other Contracting State.99 

 

105. The Amco tribunal explained that it is a common national and international principle that an 

actor only be held responsible for the “direct and foreseeable” damages caused.100  To 

support this position, the tribunal referenced a common English case, Hadley v. Baxendale, 

which stands for the principle that when determining damages for breach of contract, the 

breaching party should only be responsible for those damages, which would “fairly and 

reasonably be considered either arising naturally, i.e., according to the usual course of 

things” or that are “in the contemplation of both parties, at the time they made the 

contract.”101   

 

106. The tribunal EDF v. Argentina noted, it is well-established that a party must reasonably 

attempt to mitigate damages and that it is unfair to hold the opposing party responsible for 

losses, which could have been avoided.102  The International Court of Justice has also found 

similarly that a party, which could have limited its damages, but failed to, should “not be 

                                                
99 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 3(b), 15 March 1997. 
100 Amco Asia Corporation, Pan American Development Limited, PT Amco Indonesia v. Republic of Indonesia, 
ICSID Case No. ARB/81/1, Award, 20 November 1984, para 268. 
101 Hadley v. Baxendale, (1854) 9 Exch. 341. 
102 EDF International S.A., SAUR International S.A. and León Participaciones Argentinas S.A. v. Argentine 
Republic, ICSID Case No. ARB/03/23, Award, 11 June 2012, paras. 1301-02. 
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entitled to claim compensation for that damage.”103  The determination of whether the 

mitigation steps taken were reasonable is based on the circumstances and must be determined 

by the tribunal.104   

 

107. Applying the current facts to the law, Ruritania is not and should not be financially 

responsible for CAM’s subsidiary’s losses.  While Ruritania does not contest that CAM is an 

investor, Ruritania does contest that CAM’s subsidiaries should be considered investors.  

Firstly, the definition of an investor, as described in the BIT, helps shed light on the 

intentions of Ruritania and Cronos.  Specifically, the Parties agreed that the “entity” must be 

an “owner, possessor or shareholder of an Investment in the territory of the other Contracting 

State.105  Taken in consideration with the purpose of the BIT, which is to promote foreign 

investment in each Party’s country, it is illogical to think a parent company’s subsidiary, not 

situated in either State, should be able to benefit from the BIT.  As a result, such losses are by 

no means foreseeable damages that were in contemplation of the Parties at the time of the 

agreement.  Furthermore, given the expansive size of some international companies today, it 

would place an unreasonable burden on host-states to be financially responsible to all of the 

investment’s foreign, pre-production suppliers simply because they fall under the same 

parent company umbrella.  Responsibility for such associations would discourage future 

BIT’s between States due to the extraordinary risk of liability in today’s global economy. 

 

108. Lastly, even if the Tribunal concludes Ruritania violated the BIT and is financially liable to 

CAM’s subsidiaries, Ruritania still should not owe those subsidiaries because CAM failed to 

mitigate its damages.  As mentioned above, the recently adopted alcohol regulations were 

foreseeable police actions, which were intimately tied to the New Way party’s platform.  As 

such, once the New Way part took office, CAM should have and did anticipate such 

upcoming legislation would have an impact on the alcohol industry.  Rather than waiting 

                                                
103 Id. at para. 1303 (citing to Case Concerning the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, 
25 September 1997, at paragraph 80.). 
104 Id. at para.1306. 
105 Treaty of Mutual Promotion and Protection of Foreign Investment between The Republic of Ruritania and The 
State of Cronos, Art. 3(b), 15 March 1997. 
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several quarters to react to FBI’s reduction in sales, CAM should have taken steps sooner to 

reduce its purchases from CAM’s subsidiaries, therefore mitigating its damages.   

 

109. As a result, Ruritania urges the Tribunal to find that Ruritania is not directly financially 

responsible for any losses by CAM’s subsidiaries and in the alternative to conclude that due 

to a failure to mitigate, Ruritania is not financially responsible to any of CAM’s subsidiaries. 
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REQUEST FOR RELIEF 
 
The Respondent respectfully asks the Tribunal to find that: 

1. CAM’s claims should be dismissed because CAM’s actions leading up to the their 

claims amount to an abuse of process; 

2. The Tribnual lacks jurisdiction ratione materiea because CAM’s acquisition of 

FBI is not a bona fide investment; 

3. The Tribunal lacks jurisdiction rationae personae because SPF is not an organ of 

state; 

4. The Tribunal lacks jurisdiction rationae personae because SPF was not exercising 

government authority when it entered the Share-Purchase Agreement; 

5. The Tribunal lacks jurisdiction over the alleged breach of the Share-Purchase 

Agreement claims because they are mere breach of contract claims, which should 

be decided by the ICC based on the contract; 

6. Ruritania’s alcohol and labeling laws are legitimate exercises of its police and 

regulatory authority and are not expropriations; 

7. Ruritania’s alcohol and labeling are legitimate police and regulatory laws are not 

violations of fair and equitable treatment and full protection and security;  

8. CAM may not be awarded moral damages;  

9. Ruritania is not financially responsible to CAM’s subsidiaries. 
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