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STATEMENT OF FACTS 

1. The Respondent entered into a BIT with State of Cronos on 15 March 1997. 

2. On 30 June 2008, Contifica Spirits, a fully owned subsidiary of Contifica Enterprises 

Plc. was declared the winner of the tender announced by SPF of Ruritania for selling FBI 

to a private investor. SPA for acquisition of all shares was entered on same day. 

3. Around mid-January of 2010, the New Way Party which had adopted a hard stance on 

alcohol during and after elections came into power. 

4. On 17 March 2010, as part of the intra-group restructuring the shares in FBI were 

transferred from Contifica Spirits to Claimant for a token amount of USD 5000.  

5. On 20 November 2010, the Ruritanian parliament adopted the MAB Act to address the 

problems of alcohol addiction and exposure of the youth to alcohol 

6. FBI decided to partially suspend bottling of other brands to allow a limited production of 

Freebrew.  

7. On 15 June, 2011, HRI released a report based on 12 years of research exposing the 

higher risks of cardiac complications due to the intake of Methyldioxidebenzovate, an 

active chemical present in Rehyan concentrate. 

8. On 30 June 2011 the Ministry of Health and Social Security adopted an ordinance 

requiring all products containing Reyhan concentrate to be labelled with an explicit 

warning making the consumers aware of a mere possibility of cardiac complications 

which was ascertained scientifically. 

9. On 10 December 2011, Claimant wrote to Government noting that the MAB Act and the 

labelling requirement with respect to FREEBREW constituted a de facto expropriation of 

its interest in FBI and breached Ruritania’s obligations under the BIT. 

10. On 1 December 2011, the State commenced investigations against Messrs Goodfellow 

and Straw acting on information that they were allegedly involved in bribery of the 

officials of the State Property Fund of Ruritania in connection with the acquisition of the 

FBI shares. On 23 December 2011 Messrs. Goodfellow and Straw were detained in the 

airport to stop them from “fleeing justice”. 

11. On 3 January 2012 they were released and investigation was terminated for want of 

evidence on 20 June 2012. No physical harm was caused to the employees during the 

period of detention. 

12. On 31 May 2012, Claimant again wrote to the President of Ruritania invoking Article 8 

of the BIT.  
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SUMMARY OF ARGUMENTS 

 

Jurisdiction  

13. Respondent submits that this tribunal does not have jurisdiction over the current dispute. 

By merely fulfilling the definitions of an 'Investor' and 'Investment' under Article 1 of the 

BIT is not sufficient to determine jurisdiction ratione personae and ratione materiae of 

the Tribunal. The 'real seat of control' and the 'real and genuine connection' test confirm 

the same. Further, the practice of unlawful treaty shopping, the mala fide intent of the 

transaction and the blatant abuse of process would render any claims brought forth 

inadmissible. In addition, the acts of the Fund, a separate legal entity, cannot be 

attributed to the Republic of Ruritania. Finally, the contract claim cannot be elevated to a 

treaty claim under the umbrella clause by adopting the narrow interpretation of the clause 

and therefore the Tribunal does not have jurisdiction over either the investment dispute 

or the contractual dispute. 

 

Merits of the claim 

14. Respondent asserts that its measures do not amount to an indirect expropriation of 

Claimant’s investment, since they do not substantially deprive Claimant of its investment 

and because they were adopted under Respondent’s sovereign legislative power. 

Respondent respectfully asks the tribunal to grant it ‘due deference’ to determine the 

public benefit involved in adopted the MAB Act and Reyhan ordinance. Alternatively, 

Respondent’s actions are lawful under the BIT, as per the ‘police powers’ doctrine. 

Respondent also submits that Claimant has been accorded fair and equitable treatment, 

since Respondent did not violate its legitimate expectations, and is under no obligation to 

‘freeze’ its legal system. Therefore, no compensation is to be paid. Also, Respondent 

asserts that it is under no obligation to pay damages to Claimant for the remote loss to its 

subsidiaries, since they are not ‘investments’. Furthermore, Claimant is not entitled to 

moral damages because its employees suffered no physical harm. 
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ARGUMENTS  

 

PART I: JURISDICTION AND ADMISSIBILITY 

 

I. ARBITRAL TRIBUNAL DOES NOT HAVE JURISDICTION TO ADJUDICATE 

THE CURRENT DISPUTE AND, IN ANY CASE, ALL CLAIMS BROUGHT 

FORTH ARE INADMISSIBILE. 

15. Respondent contends that the arbitral Tribunal does not have jurisdiction over the current 

dispute as simply fulfilling the definitions under the BIT cannot affirm jurisdiction [A]. 

Further, Claimant does not qualify as an ‘Investor’ [B] and has not made a genuine 

‘Investment’ in Ruritania [C]. Moreover, the presence of unlawful treaty shopping, mala 

fide intent of restructuring and complete abuse of process will render any claims brought 

forth inadmissible [D].  

A. Merely satisfying the definitions under the BIT are not enough to determine 

whether Claimant qualifies as an ‘Investor’ and has made an ‘Investment’. 

16. A country has a sovereign right to make protection available to as many investors as it 

chooses. However, simply by signing a bilateral and reciprocal agreement, it does not 

intend investors of any kind to derive such Treaty benefits. 

17. Most cases of determining nationality arise out of investment treaties, which are 

negotiated by home States seeking to attract foreign investment, at the same time 

protecting their interests. Accordingly, treaties restrict their benefits to investors who can 

satisfy certain basic nationality requirements.
1
 The mere satisfaction of a definition under 

the BIT is not sufficient to unqualifiedly award Treaty benefits to such an ‘Investor’. 

18. Tribunals have considered three criteria in determining nationality in case of BITs: the 

place of incorporation - the country in which the company is formally incorporated.; 

head office - the place from where the company is actually managed- either the place of 

residence of the board of directors or the place where the managerial meetings are held 

and decisions made; control - the company will hold the nationality of the persons which 

control it. Applying this control criterion would reveal the true nationality of the 

company. Effectively, it is sometimes difficult to identify the real shareholders of a 

company where there is a long chain of intermediary investors.  

                                                
1
 Wisner p. 927 
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19. The Tokios Tokeles award was the subject of strong dissenting opinion on the part of the 

chair of the Tribunal, who condemned the distortion of the ICSID arbitration mechanism. 

For Professor Weil, the Tribunal ‘should have pierced the corporate veil and taken into 

account the nationality of the shareholders in order to ensure that they were dealing with 

a genuinely Lithuanian investor’.
 2

 The dissenting opinion of Professor Weil accorded 

great weight, under Vienna Convention analysis, to a treaty’s object and purpose when 

maintaining that the ICSID Convention required, for nationality determinations, 

considerations beyond the simple text of the Treaty.
3
 

20. When incorporation is a sufficient criterion for acquiring the nationality of a State party, 

the Tribunals have found it unnecessary to look beyond formalities at who really controls 

the company or whether there is a genuine connection or business link with the State of 

which the investor has claimed nationality. However, the approach of Tribunals will be 

different in cases where treaty shopping occurs after a dispute has arisen
4
. 

21. Respondent submits that the current case is a clear and classic example of treaty 

shopping on the part of Claimant and in light of such a practice, the Tribunal must look 

into considerations beyond the Treaty text. 

 

B. Claimant does not qualify as an ‘Investor’ and therefore the Tribunal does not 

jurisdiction ratione personae. 

22. Repondent asserts that CAM is not the real Investor in the current dispute as the real seat 

of control lies in Prosperia [B.1] and CAM holds no real and genuine connection with the 

host State, i.e. Ruritania [B.2]. 

 

B.1. Real seat of control lies in Prosperia. 

23. Respondent asserts that the Tribunal does not have jurisdiction over the claims brought 

before it by Claimant as CAM is not an ‘Investor’ under of Article 1(3) of the BIT. 

24. BITs contain clauses defining an investor or an investment as ‘any kind of asset, owned 

or controlled, either directly or indirectly…’
5
 As a result of these kind of provisions, any 

company with shares in an investment can be considered to have indirect control over the 

company making the investment. The company which claims to be the ‘Investor’ will 

most often be one by virtue of its indirect control over the shares, that holds the 

                                                
2
 Niklemia p. 15; Shmatenko, p. 5 

3
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nationality of a State party to a BIT most suited to it. It is thus necessary to follow the 

chain of investors until the company holding the actual nationality is found; in most 

cases this actual nationality will not be that of the State party to the relevant BIT. By not 

specifying the limits of the level of indirect control at which the investor may be 

protected, these BITs may be abused by the practice of treaty shopping. Generous 

clauses in BITs may even encourage abusive practices by investors and put States in the 

position of giving unintended access to international arbitration.
6
 

25. Respondent submits that Claimant may be a company established in accordance with the 

laws of the State of Cronos, but international law has recognized that the independent 

existence of the legal duty cannot be treated as absolute.
7
In order to find out the real 

Investor in the current dispute, the Tribunal must pierce the corporate veil. 

26. Respondent asserts that CAM, incorporated in Cronos is not the real investor of the 

shares in FBI because the actual seat of control of CAM lies in Prosperia, where the 

parent company- Contifica Enterprises Plc- is incorporated.  

27. CAM is owned 100% by Contifica Enterprises
8
 since its acquisition by Contifica 

Enterprises in 2003 and therefore, the actual seat of control of CAM lies in Prosperia. 

Furthermore, CAMs branches and subsidiaries had produced hops, barley and aluminium 

cans even before FBI was acquired by Contifica Spirits S.p.A, which managed alcoholic 

beverage production assets of the Contifica group.
9
 By incorporating CAM into the 

Contifica group’s global network, CAM did not acquire complete independent status, 

and was always under the control of Contifica Enterprises Plc, incorporated in Prosperia. 

28. In the landmark case of Tokios Tokeles, Respondent argued that although the substantial 

business activities were in Lithuania, its siege social, or administrative headquarters was 

at Ukraine. Respondent contended that Claimant is therefore, a Ukranian Investor in 

Lithuania as opposed to a Lithuanian investor in Ukraine. Though the majority of the 

Tribunal still upheld its jurisdiction, Prof Weil strongly expressed his dissenting opinion 

and asserted that a treaty’s object and purpose has to be looked in to while determining 

nationality.
10

 

29. In the Barcelona Traction case, the doctrine of "lifting the corporate veil" or 

"disregarding the legal entity" was found justified and equitable in certain circumstances 

                                                
6
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7
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8
 Clarification p. 35 [20] 
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or for certain purposes in international law.
11

 For instance, to prevent the misuse of the 

privileges of legal personality, as in certain cases of fraud or malfeasance, to protect third 

persons such as a creditor or purchaser, or to prevent the evasion of legal requirements or 

of obligations, Tribunals have found it necessary to pierce the corporate veil.
12

 

30. In the present dispute, Respondent contends that the Claimant acted in bad faith, trying to 

misuse the privilege of its separate legal existence as a company incorporated in the State 

of Cronos in order to bring a claim under the existing BIT with Ruritania. Claimant used 

its corporate nationality by restructuring in order to gain access to this arbitral Tribunal 

under Article 8 of the BIT.
13

 

31. Moreover, as Contifica Enterprises Plc is the place of actual set of control of Claimant 

Company, the real ‘Investor’ must be Contifica Enterprises. However, the state of 

Prosperia has not entered into any bilateral investment treaty with the Republic of 

Ruritania
14

 and thus this Tribunal does not have jurisdiction to adjudicate the current 

dispute. 

 

B.2. Claimant has no real and genuine connection to the home State. 

32. Respondent contends that Claimant lacks real and genuine connection to its home State- 

Cronos- by the application of certain principles and tests laid down by Tribunals in order 

to determine nationality of a legal entity and hence, jurisdiction ratione personae. 

33. Nationality is a legal bond between an individual or a legal entity, and a State. To avail 

of being a national of a particular State, an effective link must exist between the State 

and the person claiming nationality of that State.
15

 

34. A general principle of international law is that a State of which a national has suffered 

wrong in another State has a right to exercise diplomatic protection to protect its 

subjects.
16

 As expressed by Brownlie, an important function of nationality is to establish 

the legal interest of a State when legal persons with a sufficient connection with the State 

incur loss or injury at the hands of another State.
 17

 

35. A national must have an effective link with its country of nationality. The question 

whether an individual has a real, effective and genuine connection with its country of 

                                                
11

 Barcelona Traction [58] 
12

 ibid [56]  
13

 Record, p. 15 
14
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15
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16
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17

 Brownlie, p. 477-478. 
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nationality, was the central issue in the Nottebohm
18

 case, in which the Court found that a 

genuine connection with a State conferring nationality can be evidenced by a legal bond 

having as its basis, a genuine connection of existence, interests and sentiments, together 

with the existence of reciprocal rights and duties.
19

 

36. Respondent asserts that rules determining the nationality of legal entities are derived 

from those regarding the nationality of individuals. In essence, the nationality of a legal 

entity serves the same purpose as that of individuals, i.e. the entity should also have a 

genuine connection, a real and effective link with a State, especially for diplomatic 

protection purposes.
20

 

37. A corporation may be attached to a territory by three elements- place of foundation, 

centre of administration, and place of exploitation.
21

 The nationality of a legal entity was 

an issue of paramount importance in Barcelona Traction, in which the ICJ formulated 

certain criteria for determining corporate nationality. The Court acknowledged that for 

purposes of diplomatic protection generally recognized criteria are the place of 

incorporation and the place of the registered office.
22

 It further held that, although no 

absolute test of the ‘genuine connection’ has found general acceptance, different links 

are required by States to form an effective link with the State whose nationality is 

conferred. Thus, the nationality of a legal entity may be determined by test of 

incorporation, test of real seat (siége social), and test of real control.
23

 

38. In the current dispute, although Claimant has satisfied the first test of incorporation, 

Respondent asserts that the latter two remain unsatisfied. The test of real seat or siege 

social refers to the test of administrative headquarters; this test and the test of real control 

appear to be linked in the matter of determining the real seat where decisions are taken. It 

is clear from the above discussion on the real seat of control and the facts at hand that 

being a 100% owned subsidiary of Contifica Enterprises, Claimant was a company under 

its control;  the nationality of the real ‘Investor’ (Contifica Enterprises) in the current 

dispute belongs to the state of Prosperia. Prosperia has no existing BIT with Ruritania 

and hence the current claim has no standing before this Tribunal. 

                                                
18
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39. Respondent therefore submits that as the seat of real control does not lie in Cronos and 

due to lack of real and genuine connection to the State of Cronos, Claimant is not the real 

‘Investor’ in the current dispute and hence this Tribunal does not have jurisdiction 

ratione personae over the present matter. 

 

C. Claimant has not made a genuine ‘Investment’ in Ruritania. 

40. The shares and IP rights in what Claimant argues to be an ‘Investment’ under Article 

1(1) of the BIT cannot be accorded Treaty benefits as Respondent submits that there 

exists no real bona fide ‘Investment’. Respondent requests the Tribunal to look into the 

facts and circumstances of the case and read beyond the text of the Treaty to ascertain 

whether the acquired assets in FBI constitute an ‘Investment’ in the true sense of the 

word.  

41. As already mentioned
24

, there is a need to look beyond Treaty text to comply with the 

principles of the Vienna Convention of the treaty’s true object and purpose.
25

 It was the 

object of Ruritania to encourage investments of a true and bona fide nature to be made in 

its territory, not one made in bad faith as a blatant abuse of the due process of 

international investment law.  

42. Further, the Claimant’s ‘Investment’ was an artificial transaction and not an economic 

investment, as is illustrated by the fact that an investment worth USD 300 million was 

transferred to CAM for a token amount of less than USD 5000.
26

 Respondent thus 

submits that merely fulfilling the black letter law of the BIT is insufficient to prove that 

an ‘Investment’ has been made and that the Tribunal must look into the overall conduct 

of Claimant. 

 

D. Presence of unlawful treaty shopping, the mala fide intent of restructuring and 

the abuse of process by Claimant will render all claims brought forth 

inadmissible. 

43. Respondent submits that the claims brought forth are a result of an abuse of process and 

the conduct of Claimant is a classic example of the deplorable practice of treaty shopping 

[D.1]. Further, the timing of the restructuring indicates the mala fide intent of the entire 

transaction [D.2]. 

                                                
24
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25
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26
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D.1. The practice of treaty shopping will render the claims brought forth 

inadmissible. 

44. Respondent asserts that the intra-group restructuring was a classic example of treaty 

shopping and this blatant abuse of process would render any claims brought forth 

inadmissible, even if jurisdiction may be granted. 

45. Treaty shopping has often been practiced by ‘Investors’ specifically seeking to benefit 

from the most advantageous protections of a BIT that has been signed between the host 

State in which they have invested and another State of which they do not hold 

nationality.
27

 According to its needs, an investor will invariably find at least a few BITs 

in force between the host State and another State. The Respondent submits that benefits 

given only to Investors from Cronos have been stretched to one holding a different 

nationality- Contifica Enterprises Plc. The acquisition of this nationality has been done 

with a purely mala fide intent of gaining access to this Tribunal. 

46. In a pre-dispute treaty shopping, the investor anticipates the possibility of a dispute 

arising between itself and the host State; during the course of its activities in the host 

State or even before establishing itself in the country, it may structure its investments in 

order to benefit from the most advantageous BIT. Claimant has done the same with the 

mala fide intention of deriving treaty benefits that the original Investor was not entitled 

to. This malicious intent to derive such treaty benefits illustrates the abuse of the due 

process of international law. 

47. In the current dispute, neither Posteriana (the home State of Contifica Spirits S.p.A, 

which was the initial shareholder in FBI after the acquisition from the Fund) nor 

Prosperia (the home State of Contifica Enterprises Plc, which is the parent company of 

CAM) has an existing BIT with Ruritania and therefore, in case any dispute were to 

arise, the companies would not have recourse to any treaty benefits. Accordingly, the 

Contifica group then undertook the intra-group restructuring, by which Claimant in the 

current dispute (CAM, incorporated in Cronos) became the shareholder in FBI. Owing to 

the already existing BIT between Cronos and Ruritania, the Contifica Group became 

entitled to Treaty benefits. This is an abundantly clear example of treaty shopping and 

has essentially exploited the host State, Ruritania, by supposed ‘Investors’ deriving 

Treaty benefits, to which, in reality, they are not entitled. 

                                                
27
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48. Furthermore, the entire transaction was an artificial one and was in no way in an 

economic investment, as is illustrated by the fact that an investment worth USD 300 

million was transferred to Claimant for a token amount of less than USD 5000.
28

 Further, 

Respondents assert that the restructuring of shares within the Contifica Group was solely 

to gain access to the jurisdiction of this Tribunal, as is also clearly mentioned in the 

memorandum sent from Lucas Goodfellow to Adam Straw.
29

 

 

D.2. Timing of the restructuring further points towards the mala fide intent 

and would deny the Tribunal jurisdiction. 

49. Respondent contends that the treaty shopping practised by Claimant in the current 

dispute is unlawful and is an abuse of process. The intra-group restructuring was done 

with the sole purpose of gaining access to the jurisdiction of this Tribunal under the BIT. 

The dispute arose well before the actual restructuring took place and thus indicates the 

exploitative nature of the transaction. The timing of the restructuring would deny this 

Tribunal jurisdiction. If, however, it were found to have jurisdiction, the abusive conduct 

would in any case render the claims inadmissible. 

50. In the landmark case of Mobil, Respondent conceded that Claimant satisfied the 

definition of a ‘national’ under the said BIT but argued that it had abused the corporate 

form by creating a ‘corporation of convenience’ in anticipation of litigation against the 

Republic of Venezuela for the only purpose of gaining access to ICSID jurisdiction.
30

 

Venezuela maintained that such an abuse of corporate form constituted an abuse of right 

that deprived the Tribunal jurisdiction over Mobil’s claim.
31

 The Tribunal found that it 

had jurisdiction only over disputes born after, but not before Mobil’s corporate 

restructuring.
32

 

51. Another interesting decision on corporate restructuring and abuse of rights by Claimant 

is the Pac Rim case. The Tribunal in this case also followed the Mobil approach of 

considering the issue of timing, finding that a corporate restructuring undertaken solely 

to gain ICSID jurisdiction was legitimate, provided that the restructuring occurred before 

                                                
28
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29
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30
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31
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32
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the dispute arose. The Tribunal also held that a dispute arises when a party can see an 

actual dispute or can foresee a specific future dispute.
33

 

52. In the present matter, the Contifica Group, through its subsidiary- Contifica Spirits 

S.p.A- won the international tender announced by the Fund and the two parties entered 

into a share purchase agreement in 2008; the current dispute has arisen in 2012.The 

Contifica Group has been present in Ruritania for four years now; his must have given 

them sufficient time to recognize and be aware of the various political parties and their 

respective policies and issues of the election manifesto. One of the most widely 

publicized issues of the New Way party’s election manifesto was their stance on the sale 

and marketing of alcohol, which the Contifica group must have been aware of. The 

election campaign of the New Way Party reached its zenith towards November-

December 2009, when the stance of the Party towards sale and marketing of alcohol was 

widely discussed along with the measures to be taken to reduce consumption of alcohol 

as well as the need to eliminate any association between alcohol and sport.  

53. Having this knowledge, they went ahead with the intra-group restructuring by which 

Claimant acquired the shares in FBI, along with rights to the principal intellectual 

property used by FBI and trade dress regulations.  

54. Barely a month after the New Way Party came to power (in January 2010), the 

employees of Contifica Enterprises - the CEO of FBI (Mr. Goodfellow) and the General 

Counsel for FBI (Mr. Lucas Straw)- commenced discussions of the restructuring in 

Febuary 2010, as is illustrated  by the memorandum sent on 1 March 2010
34

. Less than a 

month later, on 17 March 2010, the restructuring took place and shares were transferred 

to Claimant. Moreover, as there was a 50% chance that the New Way Party would come 

to power in December 2009
35

, the Contifica group waited for the final card to be played, 

which was in the form of the Party coming to power in January 2010.  

55. The restructuring was evidently done as they expected some dispute to arise with regard 

to the shares held by them in FBI and in anticipation of the same, the transferred all their 

assets to Claimant, incorporated in the State of Cronos, which has a pre-existing BIT 

with Ruritania and hence have sought to derive treaty benefits from the said BIT. 

56. It may prima facie appear as though the dispute arose only after the intra-group 

restructuring occurred, giving the Tribunal jurisdiction over the said dispute. However, 

                                                
33
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35
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from the aforementioned facts, it is evident that the dispute arose well before the 

restructuring took place. By directly applying the principle embodied in the Mobil case, 

it is evident that the Tribunal does not have jurisdiction to adjudicate the current dispute. 

57. Furthermore, even if it were found that the Tribunal does have jurisdiction over the 

current dispute, the blatant abuse of process and unmistakable presence of mala fide 

intention to restructure the assets in FBI would render any claims brought forth 

inadmissible, keeping in mind the internationally recognized principle of good faith 

between nations. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Team Visscher, Memorial for Respondent 

13 
 

II. TRIBUNAL DOES NOT HAVE JURISDICTION OVER CLAIMANT’S CLAIMS 

BASED ON THE ALLEGED BREACH OF THE SHARE PURCHASE 

AGREEMENT BY THE SHARE PROPERTY FUND OF RURITANIA 

58. Respondent contends that the acts of the Fund cannot be attributed to the Republic of 

Ruritania [A] and accordingly, this Tribunal cannot adjudicate upon the contractual 

dispute as the contract claim cannot be elevated to a treaty claim under the umbrella 

clause [B]. 

 

A. Acts of the Fund cannot be attributed to the Republic of Ruritania. 

59. At the outset, Respondent asserts that Claimant’s dispute concerns the State Property 

Fund of Ruritania, not the Republic of Ruritania. It is up to Tribunals to determine “the 

ways in which State Responsibility may be invoked by non-State entities” from the 

provisions of the text of the particular Treaty under consideration.
36

  

60. Applying the Articles of the ILC Articles on Responsibility of States for Internationally 

Wrongful Acts, Respondent will illustrate that there lies no basis for Claimant to institute 

proceedings against Ruritania. 

61. Art.5 of the ILC Articles requires that acts of an entity, which is not an organ of the State 

but empowered to exercise governmental authority, shall be considered an act of the 

State itself.
37

 

62. Furthermore, Art.8 requires that the responsibility of a State can be invoked when a 

group of persons acts on the instructions or under the direction or control of the State. 
38

 

63. The law of attribution decides in which cases the illegal actions should implicate the 

responsibility to the State. If an action is not attributable to the State, it will only 

implicate the individual or the entity which committed it and shall not entail the State’s 

responsibility under international law.  

64. In Maffezini,  the Tribunal found that the alleged government entity was not part of 

public administration but belonged to a “variety of public entities… which would 

occasionally exercise public functions…”
39

 Tribunal further went on to say that State 
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38
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commercial corporations, although considered public entities from an economic point of 

view was not governed by administrative law.
40

 

65. Though the State Property Fund of Ruritania is a state establishment incorporated under 

the laws of Ruritania, it was not empowered to exercise any functions of governmental 

authority. The Fund never acted on the instructions of the State and was not under any 

control of the State to carry out any of its actions. Under the laws of Ruritania, the Fund 

is a separate legal entity with its own legal personality. The Republic of Ruritania bears 

no liability for the debts of the Fund. Furthermore, the budget deficit announced by the 

government following the financial crisis severely affected the whole of Ruritania’s 

economy, which obviously included the Fund, which consequently announced a tender to 

privatize its assets. There was no connection between the announcement of the budget 

deficit by the State and announcement of the international tender by the Fund. The mere 

decision of the Fund to privatise its assets following a budget deficit in no way links it to 

the State. 

66. Further, though the principal managing bodies of the Fund were appointed by the 

government of Ruritania in no way goes to show that the government controlled the 

Fund. The Fund was a completely independent body, with its managing body making its 

own decision, irrespective of the decisions of the State. Claimant is trying to improperly 

bring within the scope of the present arbitration a separate dispute over the alleged 

breach of the share purchase agreement by the State Property Fund of Ruritania.  

 

B. Tribunal does not have jurisdiction to adjudicate the contractual dispute as the 

contract claim cannot be elevated to a treaty claim under the umbrella clause of 

the BIT. 

67. Respondent contends that the mere existence of an umbrella clause does not elevate a 

contractual claim to a treaty claim in every case. Art.6 of the BIT does not confer the 

power to transform the violation of the State’s contractual commitments into a violation 

of the treaty and thus this Tribunal would not have jurisdiction over the contractual 

dispute.  

68. Respondent submits that an umbrella clause should be always interpreted in narrow 

manner such that every contractual claim cannot be elevated to a treaty claim [B.1]. A 

                                                
40
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contract claim is more specific in nature as it contains a separate dispute resolution 

mechanism which has been agreed by both and should adopt the same [B.2]. 

B.1. An umbrella clause should be always interpreted in a narrow manner. 

69. Respondent contends that Art.6
41

 should be narrowly interpreted-the most appropriate 

approach towards the clause. Application of such a clause is limited and if a narrow 

interpretation is adopted then it serves the true purpose of the umbrella clause. Some of 

the initial jurisprudence regarding investment arbitration primarily concerning the 

interpretation of the umbrella clause maintained that presence of an umbrella clause 

necessarily does not elevate a contractual claim to a treaty claim.
42

 

70. The purpose, context and object of the clause can be understood while interpreting it 

through Art.31 of the VCLT.
43

 It talks about interpreting the treaty in accordance with 

good faith and ordinary meaning of the same; The Respondent submits that Art.6 of the 

BIT should be read in similar light.  

71. A number of leading judgments
44

 state that the narrow interpretation is the correct way of 

interpreting the clause and brings out the correct purpose, meaning and object of the 

clause. The Tribunal in SGS vs. Pakistan
45

 did not find any basis to transform a 

contractual claim to a treaty claim and based their decision on the fact that when a 

separate contractual obligation is in force, then it should be given prominence rather than 

the applicable BIT. 

72. Claimant rebuts the assertion of a broad interpretation as it would make the provision 

susceptible to indefinite expansion.
46

 One of the major reasons why a narrow 

interpretation was envisaged by various Tribunals is because the consequence of a broad 

interpretation would be that an investor may, at will, nullify any freely negotiated dispute 

settlement clause in a State contract. Thus, the narrow interpretation was felt to be apt for 

umbrella clause.
47

To prove that the umbrella clause was inserted so that a broader 

interpretation could be given to it has to be proved with appropriate evidences.  

                                                
41

 Record, p. 9 
42

 OECD Working Papers [37] 
43

 VCLT, Art.31 
44

 SGS v. Pakistan; Joy Mining; El Paso; Salini; BIVAC; Pan American  
45

 SGS v. Pakistan [165] 
46

 ibid [72] 
47

 ibid [168] 



Team Visscher, Memorial for Respondent 

16 
 

73. A similar view has been held in Joy Mining
48

 where the Tribunal held that applying the 

umbrella clause cannot elevate a contractual claim to a treaty claim. There has to be a 

grave treaty violation or such a major contractual violation that it would trigger a treaty 

claim. The Respondent contends that the link which elevates a contract claim to a treaty 

claim is missing in the current dispute. Thus, giving a narrow interpretation to the clause 

serves the object and purpose and thus the clause cannot elevate a contractual claim to a 

treaty claim. 

74. The same view has been held in Toto, where the Tribunal specifically mentioned that a 

contract claim cannot be elevated to a treaty claim if there is a separate dispute resolution 

mechanism in the contract and thus should be governed by that law.
49

 

75. In Eureko, the dissenting opinion rendered by arbitrator Rajski who emphasized that a 

broad interpretation of the umbrella clause would open a wider door to foreign investors 

to commercial contracts concluded with a State owned company to switch their 

contractual disputes from normal domestic jurisdiction to international arbitral Tribunals; 

a majority of these Tribunals have created a potentially dangerous precedent capable of 

producing negative effects on the further development of foreign capital participation in 

privatizations of state owned companies.
50

 

76. The Tribunal in El Paso said that if umbrella clauses were read in their broadest sense 

then it would render the whole treaty useless and a violation of any legal obligation by 

the host State would be held to be a violation of the BIT and may even be one not arising 

out of the contract.
51

 The Tribunal opined that if broader interpretation is adopted then 

other BIT provisions would turn into empty phrases.
52

 The same view was re-iterated in 

Pan American.
53

 

77. Similarly, in Hamester, Tribunal sided with the narrow interpretation of the umbrella 

clause and specified that specific obligations which are assumed by the host State which 

are covered under the clause would not extend the ambit of the provision to contractual 

obligations assumed by other separate entities.
54

 

78. The umbrella clause in SGS vs. Pakistan resembles that in the present dispute. The 

umbrella clause mentions commitments rather than specifically contractual 
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commitments and thus it is must not bring under its wing the contractual commitments. 

The Respondent contends that domestic courts should have jurisdiction as such 

contractual claims will not be under the jurisdiction of the BIT Tribunal.
55

 

79. Respondent therefore contends that taking into consideration the above decisions of 

various Tribunals, the umbrella clause incorporated in Art.6 of the BIT should be given a 

narrow interpretation as that would serve the purpose, meaning and object of the clause. 

 

B.2 The contract contains a separate dispute resolution mechanism. 

80. Respondent contends that the dispute resolution mechanism
56

 which is contained in the 

share purchase agreement provides for a specific dispute resolution forum and before 

bringing a claim to the international tribunal, the investors should exhaust the local 

remedies. 

81. Both parties to the current dispute have signed both the treaty and a contract. The 

Respondent asserts that the date on which each came into existence is of relevance- the 

BIT was signed on 15
th

 March, 1997
57

 and the contract was entered into on 30
th

 June, 

2008.
58

 It is evident that the BIT was signed much before the contract has been and the 

parties were aware of the specific protection the BIT guarantees a foreign investor, 

despite which a dispute resolution clause was incorporated in the contract. 

82. A similar situation arose in the case of BIVAC where the BIT came into existence two 

years prior to the contract which was signed between both the parties. The parties could 

have easily included a provision in the contract to the effect that the obligations it 

imposed were without prejudice to any rights under the BIT, including the possible 

exercise of jurisdiction by an ICSID Tribunal to any matters arising under the contract. 

The fact that they did not take such a step is of importance.
59

 It can be easily inferred that 

BIVAC intended the exclusive contractual jurisdiction of the domestic Tribunals to be 

absolute and without exception, and for it to mean what it says.
60

 

83. Adopting a similar approach in the present dispute, it can be easily inferred that the BIT 

was in existence much before the contract came into existence, despite which a separate 
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contract was signed by both the parties. The Respondent asserts that this implies if a 

dispute arises, the claim can be brought in front of a forum which has been decided in the 

SPA and no such additional clause was entered where it would specify that the 

contractual jurisdiction would not have any effect upon the Tribunal’s jurisdiction. 

Therefore, the Claimant does not have the right to take the dispute to the Tribunal when 

they have consented to arbitrate such matters in front of a domestic court. 

84. A large number of disputes encompass the principle of generalia specialibus non 

derogant. The principle states in clear terms that when a specific term or condition is 

present, then the general term is side-lined or is less preferred. It is a fact that when a 

dispute resolution mechanism exists in a contract then that should be given preference 

than the arbitral tribunal prescribed under a treaty as the contract is a more specific 

agreement than the treaty. The same was held in SGS v. Philippines, where the Tribunal 

held that SGS was bound by the terms of the exclusive jurisdictional clause in the 

contract rather than the jurisdictional clause endowed upon by the treaty.
61

 

85. The maxim has also been endorsed in various other cases where it specifically mentions 

that jurisdiction created by the contractual agreement should prevail over the treaty 

jurisdiction and laid down that a specific agreement between the parties to a dispute 

would naturally take precedence over a BIT between the Investor’s State and the host 

State. The dispute settlement clause thus reflects the maxim generalia specialibus non 

derogant. 

86. A similar view was adopted in Toto vs. Lebanon, where the Tribunal held that it was not 

in the position to entertain the matter as they remain subject to the contractual 

jurisdiction clause and have to be submitted exclusively to the Lebanese courts for 

settlement. Because of this jurisdiction clause in favour of domestic courts, the Tribunal 

had no jurisdiction over the contractual claims arising from the contract referring 

disputes to Lebanese courts.
62

 

87. These approaches clearly show that when a specific contractual jurisdictional provision 

is in existence, then the Investor is bound to submit the dispute in the domestic courts or 

courts which has been specified in the contract. 

88. Therefore, the Respondent requests the Tribunal that apart from endorsing a narrow 

approach to the umbrella clause, they can also take into account that the share purchase 
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agreement contains a dispute resolution mechanism which should be given preference 

over the arbitration mechanism in the Treaty.  
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PART II: MERITS OF THE CLAIM 

 

89. Respondent requests that, even if the tribunal decides that it has jurisdiction, it should 

declare that the claims are inadmissible on the basis of merits. 

 

III. RESPONDENT’S MEASURES DO NOT AMOUNT TO AN INDIRECT 

EXPROPRIATION OF CLAIMANT’S INVESTMENT. 

90. Respondent asserts that the MAB Act [A] and the Reyhan ordinance [B] have not 

“substantially deprived” Claimant of its investment in Ruritania. Also, Respondent 

submits that its measures are lawful under the BIT [C]. 

91. Respondent’s intention in adopting the Act and ordinance is bona fide, since these 

measures have been undertaken in honest belief, held in good faith and on reasonable 

scientific grounds.
63

 

92. It is pertinent to note that, as per Telenor and Santa Elena, the most important aspect of 

indirect expropriation is the existence of a ‘substantial’
64

 deprivation of the “title, 

possession and access”
65

 to an investment. Respondent submits that Claimant has not 

been substantially deprived in any way. This will be shown in detail during the course of 

subsection A and B. 

93. Respondent submits that due deference must be applied in this case. This principle, put 

forth in tribunals like Tecmed and S.D. Myers is gaining recognition in international 

law
66

 as one that affords States a wide margin of discretion in defining “the issues that 

affect the interests of its society”
67

.  

94. The exceptions to deference are that the state’s measures must not be arbitrary, 

discriminatory or excessively trade restrictive.
68

 Respondent is entitled to a deferential 

approach, since its measures apply to all products, do not substantially deprive Claimant, 

and were adopted after due deliberation. 

95. In consonance with the principle of deference is the ‘police-powers’
69

 doctrine, which 

states,  
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“State measures may affect foreign interests considerably without amounting to 

expropriation. [In] principle such measures are not unlawful and do not constitute 

expropriation.”
70

  

 

A. The MAB Act does not amount to indirect expropriation. 

96. Respondent submits that the Act
71

 is a regulatory measure, and does not ‘substantially 

deprive’ (formulated in Metalclad
72

 and others
73

) Claimant of its investment. 

97. Sections 6 and 7 of the Act prohibit the advertisement, marketing and sale of all kinds of 

alcohol as compatible with a healthy way of life, at sporting and non-catering 

establishments, between 9 pm and 9 am and to intoxicated people.
74

 

98. Respondent submits that the reason for alcohol addiction and youth exposure to alcohol 

is usually the easy availability of alcoholic products. To tackle this, Respondent has 

merely limited its advertising and sale.  

99. As regards ‘a healthy way of life’, the tribunal is requested to grant Respondent due 

deference in determining what its interpretation of ‘a healthy way of life’ is. 

100. WHO has conclusively established in its studies
75

 that, alcohol addiction and youth 

exposure leads to an increase in diseases and crime.  

101. Respondent submits that it is every State’s duty to protect its citizens. To facilitate this, 

the sale of alcohol has to be regulated, and it will be difficult to do so in sporting and 

non-catering establishments, and at night.  

102. Respondent contends that Claimant is not substantially deprived of its investment, since 

it can still advertise market and sell its beer during the day, and at permanently operating 

catering establishments.  

103. Moreover, Section 8 of the Act, which places certain restrictions on the size, labeling and 

branding of all alcohol products, has been adopted as a precautionary measure.  

104. The ban on containers over 0.5 l. has been adopted to address problems of copious 

consumption and alcohol addiction. Also, plain packaging has been targeted at the youth, 

to reduce their brand-consciousness towards alcohol.  
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105. Therefore, plain packaging constitutes a regulatory action of general application that is 

within the police powers of every state. 

106. As affirmed in Art.8(1) of TRIPS, states are allowed to adopt measures to protect public 

health and nutrition, and to promote the public interest in sectors of vital importance to 

their development, provided such measures are consistent with the Agreement
76

. 

Ruritania has, therefore, used its right to make laws according to the needs of the public 

and is not liable to pay any damages.  

107. In addition to this, under Art.XIV(a) of GATS, states are permitted to adopt measures 

necessary to protect public morals or to maintain public order,
77

 when a genuine and 

sufficiently serious threat is posed to society.
78

 The problems to alcohol addiction and 

youth exposure are considered by Ruritania as being serious threats to society, and must 

be tackled at the earliest. 

108. In this regard, Respondent submits that Claimant’s property has not been expropriated. 

Claimant remains the registered owner of the respective trademarks and trade dresses and 

retains the exclusive right to use them
79

 while advertising in non-sporting and 

permanently operating establishments.  

109. Under Art.19(1) of TRIPS, Claimant’s intellectual property is not at risk of being 

invalidated, since the Act was adopted independently of the will of Claimant.
80

 

110. Respondent contends that the right to use trademarks or industrial designs is not 

expressly granted to any party, as per TRIPS or Paris Convention. Owners of IP only 

have the exclusive right to prevent third parties from using their intellectual property 

without their consent. It is established that IP law is designed to serve public policy 

objectives, not merely the private interests of rights holders. 

111. As per Art.15(1) of the TRIPS Agreement, a trademark’s main function is its capability 

of being distinguished.
81

 By allowing brand names and the text of all alcohol products to 

still appear on the package, Respondent has ensured that consumers are still “capable of 

distinguishing” between brands. Thus, there has been no ‘substantial’ deprivation of 

Claimant’s investment. 
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112. Along with Santa Elena, the Pope & Talbot tribunal listed factors to be considered when 

determining a substantial deprivation. A similar stand was taken by the tribunal in 

PSEG.
82

 According to Pope & Talbot, factors that may signify indirect expropriation 

include:  

“whether the investor remains in control of the investment; whether the investor remains 

capable of directing the day-to-day business; whether employees have been detained; 

whether the host state has taken over the supervision of the investment; whether the host 

state collects revenues from the company; whether the host state interferes in activities of 

managers or shareholders
83

; and whether the investor is still able to use, enjoy, or dispose 

of the property.”
84

  

 

113. In this case, Claimant still remains in control of its investment, capable of directing its 

day-to-day business. Also, no employees have been detained, and Ruritania has not taken 

over the supervision, revenue collection or activities of Claimant’s investment. 

Moreover, Claimant is still able to use, enjoy, and dispose of its property.  

114. The LG&E Tribunal concluded that, without a “permanent, severe deprivation with 

regard to its investment or almost complete deprivation”
85

 of the value of the investment, 

a finding of indirect expropriation could not be made. In addition to this, according to the 

principle of “substantial erosion of value”
86

 of an investment, Claimant must show that a 

significant portion of its entire business and investment has suffered due to Respondent’s 

actions. However, Claimant has not suffered substantial deprivation of its entire business. 

115. FBI was part of the “global” procurement program of the Contifica Group, which 

operates in 30 countries.
87

 Thus, Claimant has subsidiaries that operate in various 

countries where the MAB Act is, obviously, not applicable, and it cannot contend that 

this regulatory measure amounts to expropriation, because there has been no ‘substantial 

erosion of the value’ of Claimant’s entire business. Moreover, Claimant can still sell its 

products in Ruritania and in other countries. 

116. Claimant has affirmed in its Statement of Claim that, in addition to its 0.8 l. bottling 

design, it also manufactures beer in cans
88

. Since the restriction on the size of the bottle 

does not apply to these cans, and since there are other alcohol beverages – apart from 
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beer – that are bottled in containers over 0.5 l.
89

, Claimant cannot assert that it was 

substantially affected by this legislation.  

117. In its Statement of Claim, Claimant has stated that its creditors agreed not to declare 

default and not to enforce their security rights over various FBI assets subject to certain 

conditions.
90

 This proves that the business of Claimant was not “substantially” affected, 

since, if it were, the creditors would have had to declare default. It would not have placed 

such conditions at such a crucial time.  

118. In Marvin Feldman, the investor was an exporter of various products, including 

cigarettes and alcoholic beverages. The tribunal concluded that although the challenged 

measure deprived the investor of the possibility of exporting tobacco products, it fell 

short of expropriation because the investor remained in control of its business and 

remained able to export other products such as alcoholic beverages.
91

 This is similar to 

the fact that Claimant can still manufacture, sell, advertise, market and serve its beer in 

cans and in bottles under 0.5 l. containers, in addition to being able to retain its 

intellectual property. 

119. Thus, a property has been expropriated when the effect of the measures taken by the state 

has been to deprive the owner of title, possession or access to the benefit and economic 

use of his property.
92

 Since the regulations have been adopted solely for the purpose of 

protecting public health, Ruritania has not, in any way, deliberately attacked the 

investments of Claimant. Also, the title, possession and access to the investment are still 

solely with Claimant, because of which no expropriation – direct or indirect – has taken 

place in this case, with regard to the Act. 

 

B. The Reyhan ordinance does not amount to indirect expropriation. 

120. Respondent asserts that Claimant should not be permitted to point out “numerous flaws” 

in the HRI report on the basis of something an “independent” scientist said,
93

 without 

coming up with any evidence to the contrary.  

121. Respondent admits to a slight uncertainty in the report, due to which the term ‘may’ has 

been used in the ordinance,
94

 instead of the imposition of full-fledged ban.  
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122. Furthermore, there can be no doubt as to the effectiveness of this ordinance. According 

to the WTO, even a “trade-restrictive measure, the contribution of which is not 

immediately observable, [can] be justified under Article XX”
95

 of GATT. Art.XX of the 

GATT gives states the discretion to adopt measures “(a) necessary to protect public 

morals; (b) necessary to protect human, animal or plant life or health.”
96

 

123. With respect to this, Respondent humbly submits that this tribunal look into the 

internationally recognized
97

 precautionary principle
98

, which essentially states that, 

where there are threats of ‘serious or irreversible damage’, scientific uncertainty shall not 

be used to postpone a state’s regulatory measures, unless Claimant can disprove the 

results of the scientific research. However, Claimant has merely criticized the report, and 

has failed to present any evidence disproving it.  

124. Also, as per the results of the HRI report, Respondent humbly submits that the principle 

of ‘deference’
99

 or ‘margin of appreciation’
100

 must be applied here.  

125. The HRI report is the result of a comprehensive analysis over a period of 10 years, which 

gives it the required adequacy and legality for the government to take measures on its 

foundation. This analysis was undertaken in October 1999, much before Claimant 

acquired shares in FBI in 2010.
101

 The fact that the conclusion in 2010 was the same as 

2005 does not make the report less valid. 

126. Also, this report is not targeted at FBI or any particular alcoholic beverage. It is targeted 

at the ill effects of Reyhan, which is found, in addition to FREEBREW, in spirits, bread, 

meat products and soft drinks, as well.  

127. Claimant’s assertion that Respondent “failed to consider effects [of Reyhan] when 

combined with alcohol and other FREEBREW ingredients”
102

 is baseless, as the HRI 

Report was a general survey, not exclusively about FREEBREW. Also, Claimant cannot 

assume that the effects, when combined with alcohol, will necessarily be positive. To 

leave that scope open, Ruritania has thus used the term “may” in the ordinance. 

128. Moreover, the Ministry of Health and Social Security needs no additional legal 

authorization for carrying out the survey and mandating the ordinance. 
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129. The burden of proving the non-existence of a ‘material contribution’ lies with Claimant, 

as held in the Glamis Gold case and as per the precautionary principle. Respondent 

submits that Claimant has not sufficiently done so. The tribunal in Glamis Gold stated 

that a measure that mitigates some, but not all, harm, is not necessarily without reason or 

arbitrary.
103

  

130. Similar to the present case, in the Chemtura case, which involved the suspension and 

subsequent cancellation of the investor’s registered pesticides (lindane), the tribunal 

observed that Claimant “did not take a clear position that lindane presented no health or 

environmental risks,”
104

 but rather was effectively “alleging bad faith on the part of 

Canada.”
105

 

131. Also, as per Chemtura, it is not the tribunal’s task “to second-guess the correctness of 

national regulatory agencies.”
106

 The Methanex
107

 tribunal rejected the investor’s 

complaints about a ban on a gasoline additive, on the basis that it could not demonstrate 

Californian intent to harm foreign or benefit domestic producers. There, the tribunal 

relied upon a mere report by the University of California. However, the research here 

was carried out and relied upon by ‘highly specialized agencies,’ and was neither 

disagreed with by any authority nor objected to by the public. Thus, as per the 

precautionary principle, Respondent is entitled to adopt a cautious approach rather than 

wait for years to obtain unassailable evidence of the risk. 

132. Thus, in the short-term, without the benefit of time, it may be difficult to evaluate the 

results from this ordinance, but Respondent submits that these measures are a step 

toward the “material contribution to the achievement”
108

 of reducing the harmful effects 

of Reyhan in Ruritania. Therefore, Respondent’s actions under the ordinance are justified 

and are not expropriatory as they were ‘motivated by an honest belief, held in good faith 

and on reasonable scientific grounds.’
109
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C. Respondent’s actions are lawful under the BIT. 

133. Respondent argues that it has complied with all the criteria under the BIT, namely public 

benefit [C.1], absence of discrimination [C.2], and due process of law [C.3], because of 

which its obligation to pay compensation does not arise [C.4]. 

134. Respondent contends that its measures are not unlawful under the BIT. First and 

foremost, Art.4(1) of the BIT is not applicable to its measures, since neither are they 

expropriatory nor are their “effects equivalent to expropriation”
110

. However, even if the 

tribunal decides that its regulatory measures were those the effects of which are 

equivalent to expropriation, this assumed expropriation is lawful as per the BIT.  

 

C.1. The actions were taken for ‘public benefit’. 

135. Ruritania submits in all sincerity that it not only has the right to take measures to protect 

the health, security and order of its citizens; it has a Constitutional duty to do so, as well.  

136. This principle of governance has been upheld by the ‘police-powers’ doctrine in various 

cases. For instance, the Methanex,
111

 the Chemtura
112

 and the SD Myers
113

 tribunals, 

applied the police powers doctrine when assessing claims for expropriation. The essence 

of this doctrine is that non-discriminatory regulations for public purpose, carried out 

under due process of law, are not expropriatory and compensable.
114

  

137. In addition to this, the tribunal in LG&E v. Argentina observed “that the State has the 

right to adopt measures having a social or general welfare purpose.”
115

  

138. In S.D. Myers, the Tribunal held, acknowledging deference,  

“A tribunal does not have an open-ended mandate to second-guess government decision-

making. Governments have to make many potentially controversial choices.”  

 

139. The same was held in Gemplus
116

 and Thunderbird.
117

  

140. Respondent contends that the Act and ordinance were not adopted solely due to an 

election manifesto. However, Respondent does submit that it was alerted
118

 to the 
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existing danger of alcohol by the New Way Party, and of Reyhan by the HRI. Hence, it 

decided to adopt measures immediately. 

141. Furthermore, as per Glamis Gold, “the fact that [a legislation] mitigates some, but not all, 

harm does not mean that it is”
119

 without a public purpose. Thus, the slight uncertainty 

regarding the complete success of Respondent’s measures does not imply an absence of 

public purpose. 

142. As stated earlier
120

, Chemtura applied deference
121

, even though its BIT did not involve a 

clause excluding public purpose from constituting expropriation. 

143. Therefore, due deference must be applied here to give Respondent enough leeway for 

deciding how its measures will “materially contribute”
122

 to achieving their objectives.  

144. Therefore, Respondent has adopted the Act and ordinance in consonance with the 

constitutional principle of governance that requires it to put public health above and 

beyond all else, including obligations to promote and admit investments. Also, as per the 

‘police-powers’ doctrine, these measures are not expropriatory. 

 

C.2. The actions were non-discriminatory. 

145. The Act and ordinance have been adopted to maintain public order”
123

, and apply to all 

alcohol and Reyhan-containing products, respectively. Art.2(1)(a) of the BIT uses the 

language “as far as possible”, which implies that it does not encompass situations of 

threat to public order or health. In addition to this, Art.8(1) of TRIPS
124

, and Art.XX (a) 

and (b)
125

 of the GATT have not been violated because no discrimination has taken 

place, and all the measures taken were ‘necessary’
126

. 

146. Art.3(2) of the BIT applies in this dispute, especially when read with Art.3(1)(c) of the 

BIT. That establishes that the measures taken are in no way arbitrary, discriminatory or 

less favourable.  

147. In addition to this, Art.3 of the Paris Convention states that foreign investors shall be 

treated in the same manner as nationals of the countries of the Union. Since most 
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competitors of Claimant are domestic investors and businesses, it cannot assert 

discrimination. Thus, the obligation of Respondent to uphold its obligation under the 

‘national treatment’ clause is adhered to. 

148. Therefore, the measures adopted by Respondent are non-discriminatory. 

 

C.3. The actions were taken under due process of law. 

149. According to the UNCTAD, the due process requirement – when applied to regulatory 

measures of general application – is meant to ensure that the measure is not adopted with 

serious procedural violations, i.e. that it was passed by a competent State body, 

supported by the requisite number of votes (e.g. if a parliamentary act is at issue) and so 

forth. Minor procedural irregularities should not affect the non- compensable nature of 

the measure.
127

  

150. As stated earlier
128

, in Methanex, the ban was based on a report by the University of 

California. The tribunal noted that the report was subject to public hearings, testimony 

and peer review and that was “the best evidence that it was not the product of a political 

sham engineered by California”.
129

 

151. Therefore, because the Act and the ordinance were both adopted after due deliberation by 

highly competent authorities and nationalized agencies, Respondent complied with all 

requirements of due process to undertake these measures. 

 

C.4. The actions taken are non-compensable in nature.  

152. Art.4(1) of the BIT affirms that expropriation-like measures are not considered 

expropriatory at all if they are (a) for the public benefit; (b) not discriminatory; (c) 

carried out under due process of law; and (d) against compensation. However, Ruritania 

submits that its obligation to pay compensation does not arise, because of the ‘genuine 

and sufficiently serious threat’
130

 posed to Ruritania, because of which such measures 

had to be taken. 
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153. Respondent invites this tribunal to adopt the approach taken in the Saluka case since the 

expropriation provision
131

 there is identical to Art.4(1).  

154. The Saluka tribunal decided that  

“States are not liable to pay compensation to a foreign investor when, in the normal exercise 

of their regulatory powers, they adopt in a non-discriminatory manner bona fide 

regulations that are aimed at the general welfare.”
132

  

 

155. Since this condition is fully satisfied by Respondent, its liability to compensate does not 

arise. 

156. Most importantly, Respondent has adopted the Act and the ordinance in consonance with 

its constitutional duty to protect its public, a principle that has been recognized by 

various tribunals in recent cases like S.D. Myers, Methanex, Saluka and Chemtura.  

157. The Saluka tribunal, in 2006, declared the ‘police powers’ doctrine as a principle of 

customary law.
133

  

158. In S.D. Myers, the tribunal noted that ‘[t]he general body of precedent does not treat 

regulatory action as amounting to expropriation’.
134

 Similarly, in Methanex, the tribunal 

noted, 

“A non-discriminatory regulation for a public purpose, which is enacted in accordance with 

due process and, which affects, inter alios, a foreign investor or investment is not deemed 

expropriatory and compensable.”  

 

159. Therefore, although customary international law recognizes indirect expropriation, it also 

exempts from the compensation requirement state acts that are commonly accepted as 

within the police power of states i.e., for a public purpose.
135

 The right to regulate in the 

public interest, including for reasons of public health, is an inherent attribute of State 

sovereignty. This is why it exists independent of Article 4(1) of the BIT and constitutes a 

reason vitiating State liability of Ruritania.  

160. In addition to this, in Chemtura, which was decided as recently as in 2010, the tribunal 

stated that measures taken within a state’s mandate, in a non-discriminatory manner, 

motivated by the increasing awareness of the dangers to human health, is a valid exercise 

of the State’s police powers and, as a result, does not constitute an expropriation.
136
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161. Respondent submits that it would be incongruous for it – as a representative of the 

Ruritanian community – to compensate Claimant for the loss resulting from no longer 

being able to continue in the use of its property, which results in significant harm to its 

public.  

162. Therefore, Respondent is not liable to pay compensation to Claimant under the police 

powers doctrine. 
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IV. RESPONDENT HAS ACCORDED CLAIMANT FAIR AND EQUITABLE 

TREATMENT 

163. Respondent submits that FET has been accorded to Claimant’s investments. In the 

present case, there is no violation of Art.2(1)(b) because Respondent has not violated 

“legitimate” expectations of Claimant [A], Respondent is under no obligation to ‘freeze’ 

its legal system [B]. There is no violation of FET standard and hence, no compensation is 

to be paid [C]. 

 

A. Respondent has not violated “legitimate” expectations of Claimant. 

164. Respondent submits that expectations of Claimant are not legitimate [A.1]. Claimant 

could have anticipated certain changes [A.2]. 

 

A.1. Expectations of Claimant are not legitimate. 

165. Respondent contends that, in absence of any specific representation by the State, 

Claimant cannot rely on the legal environment which existed at the time investment was 

made. Only reasonable and legitimate expectations of a prudent investor are protected 

under FET.  

166. In EDF it was held,  

“Except where specific promises or representations are made by the State to the investor, the 

latter may not rely on a bilateral investment treaty as a kind of insurance policy against 

the risk of any changes in the host State’s legal and economic framework. Such 

expectation would be neither legitimate nor reasonable.
137

”  

 

167. In Nagel, the investor, having obtained no guarantees or a “binding commitment” from 

the government, could not reasonably have had such an expectation.
138

 

168. Legitimate expectations must be reasonable, both objectively and subjectively.
139

 

Evidence that an expectation is subjectively unreasonable will defeat a claim that a 

legitimate expectation was created.
140

  

169. In the present dispute, where Respondent has in no way portrayed to Claimant that the 

laws of the State regarding alcohol would not change, Claimant’s reliance on legal 
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environment, which existed at the time investment was made, as a ground for legitimate 

expectation is incorrect. 

170. The need for specific representations was also stressed in Methanex
141

, the tribunal 

attached particular importance to the fact that Methanex had not been given any 

representations by the United States that it could reasonably have relied upon to conclude 

that such regulatory changes would not occur. 

171. Respondent did not act in any way to induce Claimant to invest nor did it promise to not 

change its laws. In Impregilo, the tribunal set out the following test:  

“The legitimate expectations of foreign investors cannot be that the State will never modify 

the legal framework, especially in times of crisis, but certainly investors must be 

protected from unreasonable modifications of that legal framework.”
142

 

 

172. Thus, Respondent submits that the change in laws was for public benefit. Claimant could 

not have expected that the laws would remain same. Hence, the expectations of Claimant 

are not legitimate. 

 

A.2. Claimant could have anticipated certain changes. 

173. Respondent contends that Claimant failed to act in a diligent manner and in such a case, 

no expectations can be protected.  

174. Respondent asserts the fact that the investment was made only two months after the New 

Way Party that had a hard stance on alcohol came into power.
143

 The fact that the State 

was in a state of political transition would render reduced expectations of Claimant 

regarding the change in laws.  

175. In Parkerings
144

, the tribunal noted that Lithuania was a country in political transition 

and therefore, the investor should have regarded changes in the legislative regime as 

likely. In such a situation, no expectation that the laws would remain unchanged could be 

legitimate. In Vivendi II
145

, the tribunal accepted that a newly elected government with a 

policy perspective different from its predecessor was entitled to reverse course. 

176. Respondent submits that claimant absolutely neglected the political condition of the 

State. Hence, no expectation would be legitimate. Tribunals have examined the totality 
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of circumstances surrounding these expectations in gauging “reasonableness” rather than 

simply looking to the direct promises made by a government.
146

 

177. Respondent is also under the obligation to perform full fue diligence in order to 

independently assess the risks involved in making an investment in a particular state as 

well as to manage its investment in a sound manner.
147

 

178. The tribunal held in Methanex that the regulatory and political environment may be a 

factor that the investor should take into account, and to anticipate regulatory change in 

areas where high levels of regulation can be foreseen, unless the host country has given 

assurances that no regulatory changes will take place.
148

 

179. Respondent asserts that some kind of regulation have always existed on the sale and 

consumption of alcohol.
149

 In such areas, regulations should be expected by investors. 

Respondent did not create any legitimate expectations by its conduct and hence, there is 

no violation of the standard of FET. 

 

B. Respondent is under no obligation to freeze its legal order. 

180. Respondent contends that in absence of stabilization clause, Respondent is under no 

obligation to freeze its legal order. 

181. In AES, tribunal said:  

“The stable conditions that the ECT mentions relate to the framework within which the 

investment takes place. Nevertheless, it is not a stability clause. A legal framework is by 

definition subject to change as it adapts to new circumstances day by day and a state has 

the sovereign right to exercise its powers which include legislative acts.”
150

  

 

182. The aim of stabilisation clauses is to insulate the project from adverse changes to the 

legal and fiscal environment.
151

 In absence of such a commitment by the host state, it is 

not reasonable for Claimant to expect that respondent will completely freeze its legal 

order. 

183. Moreover, the right of every state to enact legislative or regulatory measures applicable 

to activities within its territory is one of the basic premises of public international law. 

The Parkerings
152

 award provides that:  
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“It is each State’s undeniable right and privilege to exercise its sovereign legislative power. A 

State has the right to enact, modify or cancel a law at its own discretion.” 

 

184. In Continental Casualty
153

, the tribunal specifically noted that stability of the legal 

framework for investments, mentioned in the preamble of the applicable BIT, was not a 

legal obligation in itself for the Contracting Parties and that “it would be unconscionable 

for a country to promise not to change its legislation as time and needs change”. In the 

view of the tribunal,  

“Such an implication as to stability in the BIT’s Preamble would be contrary to an effective 

interpretation of the Treaty; reliance on such an implication by a foreign investor would 

be misplaced and, indeed, unreasonable.”
154

 

 

185. Thus, a stabilisation clause is different from stipulating a mere requirement. 

Respondent’s conduct of regulating alcohol sale and consumption cannot be questioned 

by Claimant. Respondent has a sovereign power to enact laws. More so, in absence of 

any specific undertaking by Respondent. 

 

C. No compensation is to be paid by Respondent. 

186. While the question of liability is ultimately black and white – either there is a breach or 

not – the compensation stage potentially allows additional room for balancing of relevant 

interests.
155

 

187. However, in the present case, where the changes were regulatory in nature; no liability 

for compensation would arise. States are permitted some latitude for regulatory change 

without payment of compensation.
156

 

188. The nature of the exorbitant claims exposed the extent to which treatment standards 

could curtail the regulatory powers of the state over foreign investments.
157

 Respondent 

has acted in its sovereign power and not violated any kind of expectations of Claimant; 

hence no compensation is to be paid.  
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V. RESPONDENT IS NOT LIABLE TO PAY MORAL DAMAGES 

 

189. Art.31(2) of Responsibility of States for Internationally Wrongful Acts defines injury as 

“any damage, whether material or moral, caused by the internationally wrongful act of a 

State.”
158

  

190. Thus, it can be easily inferred that injury does invite damages and mostly material 

damages are payable to the aggrieved party and the moral damages which are claimed by 

the investor or through a legal entity is inclusive in the material damages.  

191. The landmark judgment of Lemire laid down the foundation of moral damages by stating 

three pre-requisites for establishing exceptional circumstances, i.e., the State’s actions 

imply physical threat, illegal detention, or other analogous situations in which the ill-

treatment contravenes the norms according to which civilized nations are expected to act; 

the State’s actions cause a deterioration of health, stress, anxiety, other mental suffering 

such as humiliation, shame and degradation, or loss of reputation, credit and social 

position; and both cause and effect are grave or substantial.
159

 However, in this case, it 

was held that Claimant had not fulfilled the criteria of exceptional circumstances.
160

 

192. Many other case laws were taken into account while deciding Lemire v. Ukraine. One of 

the most important judgments in the field of moral damages is Desert Line where moral 

damages were granted to Claimant. However, there, Claimant was subjected to a siege 

with heavy artillery, an armed assault, and an act of terror in its worst image
161

. It also 

suffered threats and attacks on the physical integrity of its investment.
162

 The award 

which was given was due to this substantial harm.
163

  

193. In Frank Charles, the Tribunal held for “exceptional circumstances” as a threshold for 

the pecuniary compensation for moral damages, the perception of an egregious behaviour 

by the State is one of the important component. Mr. Arif or employees could not prove 

that they have been exposed to physical violence, armed threats, deprivation of liberty or 

a forceful taking of property.
164
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194. However, that no physical harm was suffered by Claimant’s executives.
165

 Hence, it has 

been proved that the first condition laid down in exceptional circumstances has not been 

fulfilled. When no physical harm is caused, then no question regarding deterioration of 

health arises, thus, not fully substantiating the second criteria. However, the question of 

loss of reputation remains which can also be covered under the pecuniary damage.
166

  

195. In disputes like Rompetrol and Bogdanov, it was held that moral damages need not be 

paid as investors had suffered no grave and substantial harm.
167

 

196. A similar scenario is observed in this dispute. The executives of the Contifica group were 

detained but on a very strong conviction that they were trying to flee justice. However, 

no physical harm accompanied this detention.  

197. In Tecmed, the Tribunal held that there was no reason to award compensation for moral 

damage, as requested by Claimant. The Tribunal did not find that the adverse press 

coverage regarding the landfill was fostered by Respondent or that it was the result of 

actions attributable to Respondent.
168

 

198. Claimant’s claim that a video has been circulated on Ruritania’s most popular channel is 

not due to Respondent and they cannot be blamed for such an act.  

199. Thus, there is no basis for Claimant to claim moral damages as it has suffered grave and 

substantial damage in any way. 
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VI. SUBSIDIARIES OF CLAIMANT SITUATED OUTSIDE RURITANIA HAVE   

NO CLAIM TO DAMAGES 

 

200. Respondent is not liable to pay for damages that the subsidiaries of Claimant have 

suffered. They are mere ‘commercial transactions’ not covered under the BIT [A]. 

Moreover, the loss suffered by these subsidiaries is too remote and cannot be attributed 

to Respondent. [B]. 

 

A. Material supplied by subsidiaries cannot qualify as Investments. 

201. Respondent contends that the loss of sales of Claimant’s subsidiaries outside Respondent 

State is a purely commercial claim and would not be covered under Art.1(1) of BIT. 

202. In Joy Mining
169

, the Tribunal denied jurisdiction when the underlying contract was 

related to the supply (and related activities) of mining equipment. It concluded that the 

contract amounted to no more than a sales contract on ‘normal commercial terms’  and 

this had to be distinguished from investment activity.   

203. In 1999, for example, the Secretary-General of ICSID refused registration of a request 

for arbitration in respect of a dispute arising out of a supply contract for the sale of 

goods, on the basis that the transaction manifestly could not be considered an 

investment.
170 

 

204. Respondent urges the tribunal to interpret Art.1(1) as per Art.31(1) of the Vienna 

Convention. It requires the interpreter to take into account, together with the ordinary 

meaning of the terms of the treaty, their context and the object and purpose of the treaty. 

In construing the term investments, the Arbitral Tribunal will have due regard to the 

object and purpose of the BIT which, by referring to the Preamble suggests an intent to 

protect a particular kind of assets, distinguishing them from mere ordinary commercial 

transactions 

205. The Joy Mining
171

 tribunal further explained:  

“If a distinction is not drawn between ordinary sales contracts, even if complex, and an 

investment, the result would be that any sales or procurement contract involving a State 

agency would qualify as an investment.” 

 

                                                
169

 Joy Mining [55, 56] 
170

 Shihata, p. 308  
171

 Joy Mining [58] 

http://oxia.ouplaw.com/view/10.1093/law:iic/9780199286645.book.1/law-iic-9780199286645-chapter-6?rskey=jLpGBf&result=10&q=subsidiary&prd=IC#law-iic-9780199286645-note-705
http://oxia.ouplaw.com/view/10.1093/law:iic/9780199286645.book.1/law-iic-9780199286645-chapter-6?rskey=jLpGBf&result=10&q=subsidiary&prd=IC#law-iic-9780199286645-note-706


Team Visscher, Memorial for Respondent 

39 
 

206. Thus, the supply contracts between Claimant and its subsidiaries are not investment 

contracts, and are to be kept separate and distinct for the sake of a stable legal order. 

207. Respondent submits that the categories enumerated in Article 1(2) are not exhaustive and 

are clearly intended as illustrations. Thus, while many “claims to money” will qualify as 

investments, it does not follow that all such assets necessarily so qualify. The term 

‘investment’ has an intrinsic meaning, independent of the categories enumerated in 

Article 1(2). This meaning cannot be ignored.
172

 

208. The tribunal in Romak
173

 held that, “Claimant’s rights were embodied in and arise out of 

a sales contract, a one-off commercial transaction pursuant to which Romak undertook to 

deliver wheat against a price to be paid by the Uzbek parties” and such a transaction 

cannot qualify as investment.  

209. Respondent submits that the material supplied by subsidiaries does not come under the 

purported investment and hence, does not enjoy any protection under BIT. 

 

B. Loss suffered by the subsidiaries is too remote. 

210. Respondent submits to this tribunal that the material injury incurred by Claimant’s 

subsidiaries is too remote to entail damages.  

211. Firstly, the host state is only bound to protect ‘investors’ and ‘investment’ under the BIT. 

The subsidiaries do not qualify as either of the two due to which any damage caused to it 

is too remote. Moreover, the loss suffered by subsidiaries cannot be attributed to 

Respondent since it is too remote. 

212. There is no sufficient causal link between the subsidiaries’ loss and Respondent’s 

measures. Damages may only be awarded to the extent that there is a sufficient causal 

link between the breach and the loss sustained by the investor.
174

 Claimant even admits 

that the loss to its subsidiaries “directly resulted from FBI’s cessation of operations.
175

” 

213. The alleged loss to Claimant due to the MAB Act and the ordinance, as already shown, 

does not constitute a ‘substantial deprivation’, and is mostly because of the internal 

business decisions taken by Claimant. Respondent cannot be held liable for it. There was 

no ‘injury’ to Claimant’s subsidiaries because of Respondent. 
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214. The notion of a sufficient causal link which is not too remote is embodied in the general 

requirement in article 31 that the injury should be in consequence of the wrongful act.
176 

Damages are disallowed when they are “not a natural consequence” of the wrongful act 

for which Respondent government is liable under international law.
177

 

215. Thus, Respondent submits that the damages suffered by Claimant’s subsidiaries are 

mostly self inflicted; Respondent is not under the liability to pay for them. 
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REQUEST OF RELIEF 

 

Respondent respectfully asks the Tribunal to find that: 

 

1. The Tribunal does not have jurisdiction over the present claim. 

2. The Tribunal does not have jurisdiction over the contractual disputes. 

3. Respondent’s measures do not amount to an indirect expropriation to Claimant’s 

investment. 

4. Respondent has accorded fair and equitable treatment to Claimant. 

5. Respondent is not liable to pay moral damages to Claimant. 

6. Respondent is not liable to pay for the loss of sales incurred by Claimant’s subsidiaries. 

 

Respectfully submitted on the 22 September 2013 by: 

VISSCHER 

On behalf of Respondent 

REPUBLIC OF RURITANIA 

 

 

 

 

 


